

















bodies to prevent corruption, regulate the recruitment and conduet of public servants, and promote
accountability and transparency in public finance. Parties must also take steps to prevent corruption
in the private sector. UNCAC establishes detailed mechanisms for prevention and criminalisation
of corruption (including supplv-side corruption), as well as international cooperation and asset
recovery.

26.  Australia ratified UNCAC on 7 December 2005, Since then Australia has implemented the
mandatory requirements, and some non-mandatory requirements, preseribed in the provisions of
UNCALC.

27, Australia mests its obligations through a combination of:

¢ Commonwealth legislation (eg the Public Service Act 1999, Commonwealth Elecioral Act
1818 Financial Management and Avcountability Aot 1997, Freedom of Information Act 1982,
Corporations Act 2001, Proceeds of Crime Act 2002, Mutual Assistance in Criminal Maviers
Act 1987)

e Covernment bodies (the Australian Federal Police, the Australian Crime Commission,
Aunstralian Securities and Investment Commission, Australian Public Service Commi
Australian Trapsaction Reports and Analyvsis Centrey
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¢ procedural safeguards (auditing government agencies by the Australian National Audit Office
and public budget statements)

e self-repulation {eg Australian Stock Exchange (ASX) Voluntary Corporate Governanoce
Cruidelines), and

e cooperation with regional and international authorities,

28,  Articles 32 and 33 of UNCAC relate to whistleblowing and disclosure. Article 32 requires
State Parties to provide effective legal protection from retaliation or intimidation for witnesses and
experts who give testimony concerning corruption offences relevant to the Convention, including
protection for their families and people close to them. Article 33 recommuends that State Parties
also provide protection for prople who report “in good faith and on reasonable grounds to the
competent authorities any facts concerning offences established in accordance with this
Convention”,

29, Implementing Asticle 32, the Witmess Protection Act 1994 established a National Witness
Protection Program to provide protection to eligible witnesses and people close to them. The
Auestradian: Crime Commission Act 2002 also provides protection for witnesses involved in
examinations being conducted by the Australian Crime Comumission.

30, Australia has implemented Article 33 through the Public Service Act 1999 and the Workploce
Relations det 1996, Section 16 of the Public Service Aci 1999 prohibits vietimisation and
discrimination against APS employees who report, to the relevant authorities, breaches (or alleged
breaches) of the APS Code of Conduct.

31, Within the private sector, the Workplace Relations Act 1996 provides that an employee must
not be rerminated for reasons of “the filing of a complaint, or the participation in proceedings,
against an emplover involving alleged violation of laws or regulations or recourse to competent
administrative guthorities” (section 1TUCK2)e))



Anti-Bribery Convention

32.  Whereas UNCAC focuses on corruption generally, the Anti-Bribery Convention focuses on
bribery of public officials in international business transactions. The Anti-Bribery Convention
requires signatories to criminalise bribery of public officials in foreign countries and establish
effective mechanisms for deterring and prosecuting bribery, Application of the Convention is
momitored by the Working Group on Bribery in International Business Transactions,

33, In January 2006, the Working Group published the Phase 2 Report on Australia’s
implementation of the Anti-Bribery Convention. One aspect of anti-bribery systems the Working
Group commonly focuses on when examining implementation of the Convention is mechanisms for
reporting corruption in public and private sectors — whistleblower protection.

34, The Working Group reported that Australia had *a low level of whistleblower protection in
the public sector”. The Phase 2 Report mentioned section 16 of the Public Services Act 1999 but
highlighted that this legislation provides protection only for disclosures to the Public Service
Commissioner and Agency Heads, not for disclosures to law enforcement agencies.
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35, The Report also touched on “deficiencies’ in Australia’s whistleblower protection scheme
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wdentified by the Parliamentary Committee on Finance and Public Administration”, insofar as:

¢ it applies only to half of the federal public sector
e« it does not cover disclosures by members of the public, and

# reports can only be received by a limited number of authorities, the APS Commissioner
having no power to take remedial action

Commonwealth Secretariat ~ Commonwealth Law Ministers Meeting

36.  The Commonwealth Law Ministers Meeting in July 2008 addressed model legislative
provisions in relation to whistleblowing, drafted by the Commonwealth Secretariat,

37, The model legislative provisions were prepared by the Secretariat in a response to a request
from Botswana and a draft was first considered by Senior Officials of Commonwealth Law
Ministries (SOLM) at the meeting in October 2007. The provisions (Attachment B) sought to
provide a framework of protection for persons who report in good faith and on reasonable grounds,
corruption and other related wrong doing. The United Nations Office on Drugs end Crime were
consulted in developing these provisions, Australia considers these provisions are a useful guide,
able to be tailored to the specific needs of individual countries.
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