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1. Introduction

The Australian Commission for Law Enforcement Integrity (ACLEI) welcomes the
opportunity to make to the House Standing Committee on L.egal and Constitutional
Affairs (the Committee) a submission regarding the ‘Inquiry info whistleblowing
protections within the Australian Government public sector .

The submission is designed to assist the Committee by providing:
« general information about how ACLEI operates (Part 2);

» specific observations about ‘whistleblowing' in the law enforcement corruption
context (Part 3); and

e« g summary of issues the Committee might consider when developing a
whistleblower protection model, having regard to the Inquiry’s terms of reference
(Part 4).

ACLE! would be pleased to make further submissions during the course of the Inquiry,
should the Committee wish.

2. Responsibilities and powers of ACLEI
The Role of the Integrity Commissioner

The Law Enforcement Integrity Commissioner Act 2006 (LEIC Act) commenced on

30 December 2006. The LEIC Act establishes the statutory office of integrity
Commissioner. The Integrity Commissioner is supported by an independent agency, the
Australian Commission for Law Enforcement Integrity (ACLEI).

The Integrity Commissioner’s role is to:

« detect, investigate and prevent corruption in law enforcement agencies;

« maintain and improve the integrity of staff members of law enforcement agencies;
and

+ collect and process intelligence on corruption in law enforcement.

Presently, those subject to the scrutiny of the Integrity Commissioner under the LEIC
Act are staff members of the Australian Federal Police (AFP), the Australian Crime
Commission (ACC) and the former National Crime Authority (NCA). Other agencies with
a law enforcement function may be added by regulation (s 5, LEIC Act, definition of Jaw
enforcement agency).

Receiving corruption information

One important feature of the LEIC Act is that it provides for the mandatory notification,
by the relevant law enforcement agency head to the Integrity Commissioner, of
information and allegations concerning corruption, irrespective of the source of that
information (s 19).

In this way, the LEIC Act establishes an arrangement whereby the Integrity
Commissioner and the agency heads, prevent and deal with corruption jointly and
cooperatively. The arrangement recognises both the considerable work of the ACC and
AFP fo introduce internal corruption controls {(including detection and deterrence
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mechanisms) and the continuing responsibility that the law enforcement agency heads
have for the integrity of their staffs.

Also, the LEIC Act provides for the Minister to refer corruption issues to the Integrity
Commissioner (s 18), as well as for any other person, including members of the public
or other government agencies, to provide information about corruption (s 23).

Further, ACLEI is authorised under the Telecommunications (Interception and Access)
Act 1979 to receive information about any corruption issues involving the AFP or ACC
that may be identified by other integrity agencies or police forces as a result of their
telecommunications interception activities.

Criteria for handling matters

The LEIC Act, at s 27, sets out the criteria to which the Integrity Commissioner must
have regard in determining how to deal with a corruption issue, including whether to
take no further action. Section 29(9) sets out additional criteria, in terms similar to s 27,
that apply where a corruption issue relates to the conduct of a person seconded to the
AFP or ACC from another government agency, including from a State or Territory police
force.

While the LEIC Act establishes that the Integrity Commissioner’s role is to decide how a
matter will be handled, sections 27 and 29(9) make it plain that there are several issues
to be balanced, among them:

e the need to ensure a matter is fully investigated;
e the relative resources of the agencies that could investigate the matter;
¢ the significance of a matter; and

o the desirability of ensuring that the heads of law enforcement agencies take
responsibility for managing corruption risks in their agencies.

The Integrity Commissioner is to give priority to dealing with serious corruption and
systemic corruption (s 16).

These criteria highlight the principle that agency heads should take primary
responsibility for integrity matters in their agency. These criteria highlight also that an
oversight agency, because of size and resourcing, must deploy its resources
strategically and carefully.

In what ways may ACLEI deal with corruption issues?

Under sections 26 and 29(6), the Integrity Commissioner can decide how a corruption
issue may be dealt with, that is:

e as an ACLEI investigation;

¢ by referring matters to another agency (such as the AFP or a State integrity agency
or police force, as appropriate), with the option to oversee the agency's
investigation; or

» by a joint investigation with another government agency, or with an integrity agency
of a State or Territory.

What are ACLEI’s investigative powers?

A challenge that faces ACLEI is that those law enforcement officers subject fo the
inquiries of the Integrity Commissioner are themselves well-versed in law enforcement
methodologies, and may be skilled at countering them to seek to avoid scrutiny.
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ACLE!'s key investigative powers are:

e coercive information-gathering, such as in response to Notices to produce evidence
or information, or under oath or affirmation in response to a summons (ss 75, 76);

¢ telecommunications interception;

s electronic and physical surveillance;

« controlled operations;

¢ assumed identities;

e search warrants (Part 9, Division 4);

s right of entry onto law enforcement premises and associated seizure powers
(ss 105, 106)

e arrest (s 139);

« scrutiny of financial transactions; and

e access to law enforcement and other databases for law enforcement purposes.

ACLEI may also collect intelligence about corruption in support of its functions.
What can be done with evidence?

Where the Integrity Commissioner discovers evidence of an offence, a liability to civil
penalty, or evidence that would be admissible in a proceeding under the Proceeds of
Crime Act 2002 (or a State or Territory equivalent), the assembled evidence must be
given to the AFP or to an agency with the power to conduct the relevant prosecution or
confiscation proceedings (ss 142, 143).

With limited exceptions, information compulsorily provided by a witness in response {o a
summons (s 83) or a Notice to produce (ss 75, 76) is inadmissible in evidence against
the person in criminal proceedings, or any other proceedings for the imposition or
recovery of a penalty (ss 96 and 80).

Evidence about a breach of duty or misconduct by a staff member that might justify
terminating the employment of a law enforcement officer, or initiating disciplinary
proceedings against them, must be provided to the head of the relevant law
enforcement agency {s 146). This provision extends also to secondees, and allows the
Integrity Commissioner to provide the information to a secondee’s home agency. The
s 96 ‘use immunity’ does not apply to disciplinary proceedings.

What are the Integrity Commissioner’s other functions?

The Integrity Commissioner has a role in reviewing the structural and governance
arrangements of law enforcement agencies, as well as of the laws of the
Commonwealth, that might contribute to corrupt practices, or prevent their early
detection.

For example, as part of the annual reporting process, the Integrity Commissioner must
describe the nature and scope of corruption in the agencies oversighted, as well as any
patterns and trends (s 201(2)(c)).

The Integrity Commissioner may also include in the annual report any
recommendations for changes to the laws of the Commonwealth, or to the
administrative practices of government agencies (s 201(2)(d)).
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3. Whistleblowing as a source of corruption

information for ACLEI

Mandatory reporting to ACLE]

One of the strengths of the LEIC Act is the responsibility placed on the heads of law
enforcement agencies to notify the integrity Commissioner of any allegation, or
information, that raises a corruption issue in their own agency (see s 19, LEIC Act). The
Integrity Commissioner’s role is to independently assess each issue, and to determine
how each will be handled.

In this way, the heads of agency retain primary responsibility for maintaining the
integrity of their own agency, rather than creating a sole or disproportionate reliance on
the Integrity Commissioner. This arrangement provides a strong incentive for agency
heads to be proactive in implementing corruption and misconduct controls.

The arrangement recognises also that much of the high-value information about
corruption is likely to come from within each agency.

The AFP’s whistleblower program is a good example of how information about
corruption and misconduct can be uncovered. The AFP’s scheme, the ‘Confidant
Network’, is used below to illustrate key points.

AFP Confidant Network

The AFP is an agency at the forefront of most aspects of internal corruption control, and
resources its Professional Standards portfolio, charged with the internal investigation of
misconduct allegations, with over $11m annually.”

While the AFP gathers information about possible corruption and misconduct from a
variety of detection methods, one useful source is the AFP’s Confidant Network — a
type of ‘professional reporting’, ‘whistle-blower’ or ‘internal witness’ program.

The AFP was the first Australian Government agency to initiate an internal whistle-
blower scheme, over 15 years ago. It was introduced following a recommendation of
the Commonweaith Ombudsman, and has since been a worthy complement to the
AFP’s other efforts to detect corruption and misconduct.

With the commencement of the LEIC Act in December 2006, information or allegations
about corruption that come through the Confidant Network are now formally scrutinised
by an external agency, namely ACLEI, pursuantto s 19.

Professional reporting schemes

‘Professional reporting’ or ‘internal witness’ programs now exist in several law
enforcement jurisdictions in various forms and are becoming a feature of the modern
anti-corruption landscape.

Critically, as well as being an actual source of information about corruption and other
misconduct, professional reporting schemes introduce an additional deterrent to would-
be offenders because the chance of detection of misconduct is increased.

These schemes aim to counter one of the negative aspects of police culture, namely
the ‘thin blue line’ or ‘blue wall of silence’, which is a cultural or social norm that acts to

' Evidence of AFP Deputy Commissioner Lawler, Examination of the Annual Report of the Integrity
Commissioner 2006-07, 10 April 2008, Hansard p 20.
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prohibit colleagues implicating one another in integrity investigations. The phenomenon
is said to be in most danger of arising when “nothing is more important than the
unswerving loyalty of officers to one another”.? Professional reporting programs aim to
supplant a culture of loyalty to individuals, and replace it with a sense of allegiance to a
superior set of values that draw on the ‘professionalisation’ of policing and that include

accountability and integrity.
Developing cultures of integrity and accountability

The AFP’s professional reporting scheme might not be as successful were it not also
integrated with other integrity strategies. The AFP’s corporate values make a feature of
integrity and accountability, and this ‘ethical message’ pervades AFP fraining and
development.

The AFP Confidant Network is staffed by experienced colleagues and senior mentors,
and provides a reporting avenue that also offers discretion and support (and sometimes
anonymity), as well as ethical advice. One of the intentions of the program’s design is to
build a culture of accountability that is ‘pro-disclosure’ and which seeks to extinguish
any stigma associated with reporting.

In this way, having an internal whistleblower scheme is not itself ‘the outcome’ or ‘policy
output’, but is instead a tangible part of the agency’s integrated ethical framework.
Building the confidence of the public and government in the law enforcement agency is
the policy output, and is achieved through fostering of an ‘integrity and accountability
culture’.

Some design features
Notably, AFP appointees are under a legal obligation to report suspected misconduct.’

The Confidant Network provides a secure avenue for individuals to discuss their
obligations according to their circumstances; to explore what support might be available
were a disclosure to be made; and to consider their options, such as anonymity or
protections against possible reprisal.

The Confidant Network is able to offer a range of advice and support, including conduct
matters, ethical dilemmas, human resources, and supervision issues. This framework
recognises the complexity and inter-related nature of matters that can be the subject of
a disclosure.

The AFP aims also to ensure the fair and equitable treatment of those members who
come under a conduct investigation as a result of a professional report made by
another person, within the bounds of protecting the source of a professional report.

These efforts to imbue the Confidant Network and disciplinary systems with a reputation
for being trustworthy and practical has recognised the motives, concerns and
hesitations of those who might make a professional report when it is otherwise
confronting to do so. Notably, these same factors are also potential limits to the
success of internal whistleblower schemes, were a whistleblower scheme or disciplinary
system not held in high regard.

% Mollen Commission (1994) The City of New York Commission to Investigate Allegations of
Police Corruption and the Anti-Corruption Procedures of the Police Department: Commission
Report. City of New York, New York. Pages 51-52.

* AFP Commissioner's Order 2, made pursuant to s 38 of the Australian Federal Police Act
1979.
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