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(g) not relying on technical defences unless the Commonwealth's or the
agency's interests would be prejudiced by the failure to comply with a
particular requirement

(h) not undertaking and pursuing appeals unless the Commonwealth or the
agency believes that it has reasonable prospects for success or the
appeal is otherwise justified in the public interest, and

(i) apoJogising where the Commonwealth or the agency is aware that it or
its lawyers have acted wrongful,ly or improperly. .

Note / The obligation applies to litigation (including beforo courts, tribunals, inquirids,
and in arbitration and other alternative dispute re601ution processes) involving
Commonwea.lth 'Departments and agencies, a~ well as tvfinisters and office1'S where the
Commonwealth provides a full indemnity in respect of an act.ion for damages brought
against them personally. Ensuring compliance with the obligatjon is primarily the
responsibilitY orthe agency which has responsibility for the lit.ig~tion. In addition, lawyers
engaged in s\\ch litigation, whether Australian Government SOlicitor, ill-house Or private.,
will need to act in accordance with the obligation and to assist their client agency to do so.

Note 2 Tn essence, being a model litigant req\lires that the Commonwealth and its
agencies, as parties to litigation, act with complete propriety, fairly and in accordance with
the highest professional standards. The expectation that the Commonwealth and its
agencies will act as a model litigant has been n:eogni£ed by the Courts. Soo, for example,
Melbourne SteQm.~hip Limiledv Moorhead (1912) 15 CLR 133 at 342; Kenny v Slale ()f
Soulh AUSlralia (1987) 46 SASR 268 at 273; Yong Jut! Qin v The Minist.er jor Imntigmt.ioll
and Ethn/r; Affairs (1997) 75 FeR 155. .

NOle 3 The obligation to act as a model litigant may reqUire anore than merely acting
honestly and in accordance with the l(iw and court rules. It also goes beyond the
requirement for lawyers to act in accordance with their ethical obligations.

Note 4 The obligation does not prevent the Commonwealth and its agencies from acting
firmly and properly to protect their interest.~. It does not therefore preclude all legitimate
steps being taken to pursue claims by the Commonwealth nnd its agencies and testing or
defending claims against them. It does not preclude pursuing litigation in order to c1ariry (l

significant point of law even if the other party wishc£ to settle the dispute. The
commencement of an appeal may be justiflt:d in the pUblic interest where it is necessary to
avoid prejudice to the interests of the Commonwealth or an agency pending the receipt or
proper con~ideratiOIl of legal advice, provided that a decillion whether to continue the
appeal is made as soon as practicable. In certain circumstal1ces, it wil1 be appropriate tor
the Commonwe£lhh to pay costs (for example, for u test case in the public interest.)

NOle 5 The obligation does not prevent the Commonwealth from enforcing costs orders or
. seeking to recover its costs.

Merits review proceedings

3 The obligation to act as a model litigant extends to agencies involved in
merits review proceedings.

4 An agency should use its best endeavours to assist the tribunal to make its
decision.

Note The term 'litigation' is defined in paragraph 15 of these DiI'ections in terms that
encompaM merit" review before rribunals. There lire particular obligations in relation to
assisr.ing a rribunnl engaged in merits review to arrjve at a decision. Agencies should pay
close att~ntion to the legislation undcr which a tribunal is established, and any practice
directions issued by the tribunal. Tn the ease ofthe Administrative Appeal~ Trihullal 5ee in
particular subsection 33(1 AA) of the Admil1ist.rrJli\'e Appeols Tribunal Act 1.975 ;ll1d tJle
explanatory memorandum to the Administrative Appeals Tribunal Amendment Bill 2005.

...

too ~

Legal S9rvices Directions 2005 23

91:01 SOOZ 0111e



Schedule

Appendix B
Legal Services Direetlon~

The Commonwealth's obligation to act as a model litigant

Alternative dispute resolution

5.1 The Commonwealth or an agency is only to start court proceedings ifit has
considered other methods of dispute resolution (eg alternative dispute
resolution or settlement negotiations).

soolE]

5.2
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When participating in alternative dispute resolution, the Commonwealth
and it~ agencies are to en:;ure that their representatives;

(a) participate fully and effectively, and

(b) subject to paragraph 2 (e) (iv), have authority to settle the matter so as
to facilitate appropriate and timely resolution ofa dispute.
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