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1. Introduction
The Law Institute of Victoria (LIV) is pleased to make this submission fo the House of Representatives Standing
Committee on Legal and Constitutional Affairs’ (the Committee) Inquiry into Oider Psople and the Law.

The LIV notes that, under the Committes's terms of reference, it is to investigate and report on the adequacy of
current legislative regimes in addressing the legal needs of older Australians in the following specific areas:

s Fraud;

» Financial abuse;

e General and enduring ‘power of attomey’ provisions;

+  Family agreements

+  Barriers {o older Australians accessing legal services; and
»  Discrimination,

The LIV's submission raises issues considered by its members to be refevant to older persons. The LIV would also
welcome the opportunily to make further oral or written submissions on any of the matters raised in its paper,

2.  Executive Summary and Recommendations

In relation to addressing the legal needs of older Australians, the LIV makes the following recommendations:

{a) To protect older people from fraud, the LIV befieves that a combination of strategies should be implemented,
including ;

* enacting legislation to protect elderly persons from deceptive practices;

« training more police to liaise directly with older people in the community to offer constructive information and
advice; and

e targeted education and information campaigns to reinforce the risks of fraud to elderly persons and to
prevent further victimisation,

(b) To address the problem of elder financial abuse, the LIV proposes:
e giving further clarity fo privacy issues relating to elderly persons;

o infroducing clawback laws to recover property that has been inappropriately or illegally transferred from
elderly persons;

¢ the establishment of an independent body to investigate financial abuse;

« infroducing a provision under social security legislation to enable decision makers to reconsider paying
benefits where an elderly person has apparently voluntarily divested themselves of their assets;

» infroducing laws to enable charities and churches to screen so-called “good Samaritans” visiting the elderly,
and

e ensuring police take a more active role in investigating financial abuse by family members.

{¢) The LIV has identified a number of barriers that older people face when attempting to access legal services
such as a lack of awareness on where to obtain legal information, In the LIV's view, one of the ways of
overcoming these problems is the existence of appropriate dispute resolution mechanisms. Yet, in the LiV's
view, the current complaints scheme under the Aged Care Act 1997 (Cth) is far from adequate. While the LIV is
aware that the Depariment of Health and Aging is currently considering changes to the aged care complaints
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3.

scheme, full details are not currently available. The LIV will be closely monitoring future developments on this
matter and recommends that the Committee consider it in detail as part of its inquiry.

Response to Inquiry

3.1  Fraud

Definition of “fraud”

The LIV notes that fraud is one of the three elements of economic crime that can be committed against older
people. The other two elements include financial mismanagement and matters associated with enduring
powers of atforney and guardianship, which are not the focus of this part of the submission.

In Australia, fraud is not recognised as a separate legal category of crime (other than conspiracy to defraud).
Instead, a variety of property offences may be used fo prosecute conduct that involves dishonesty such as
crimes of theft and obtaining financial advantage by deception. In addition to this, penalties associated with
“white collar crimes” are often minimal and prosecution of such crimes is difficult,

While elements of fraud can overlap with the category of “financiat abuse" as detailed below, fraud generally
involves the older person falling victim to strangers who represent themselves as being in positions of
authority and trust in order to sell products and services. On the other hand, financial abuse often occurs
within the older person's family group where family members have abused the position of trust placed on
them (such as through powers of attorney) by the older person.

Therefore, “fraud” refers to the kind of consumer victimisation that occurs when someone sells a product or
defivers a service. It includes areas such as commercial transactions, including telemarketing and door-to-
door sales, home repairs, buying and servicing vehicles and financial transactions such as cheque bouncing,
credit card purchase problems, health care products and services fraud and the iflegal transferring of money
and property. :

Background

The LIV notes that there is a lack of reliable data on the nature and extent of fraud offences over the whole of
Austrafia (and even then the ages of the victims are rarely included in the existing data). Accordingly, it is not
possible to state with any precision the extent to which older persons have been victimised through fraud and
whether the rate of victimisation is greater or lesser than for other age groups. It is also not possible to
quantify the extent to which older persons from non-English speaking backgrounds or older indigenous
Australians have been victimised through fraud,

However, new technologies are creating more risks for older Australians. Telephone and internet fraud have
become everyday occurrences in the United States - a situation which is sure to be repeated in Australia.

Effects

Older victims may be too embarrassed to report fraudulent crimes. Sometimes, perpetrators can be loved
ones or caregivers and the victims do not want them to get info trouble. Sometimes, the victims are not even
aware that they have been defrauded or, even if they are aware, such persons may feel that reporting the
crime will do no good or they “don't want to bother the police”. More tellingly, victims may not disclose the
crime because they are reluctant fo confront their own greatest fear: that they will be deemed too incompetent
to handle their own financial affairs. By reporting the crime, they fear that they will expose themselves and so
risk their independence. Sadly, even then older victims may not be aware that they may have lost everything
they worked for during their lives and have nothing to falf back on,







