


STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL

AFFAIRS — Inquiry into Older peopleand the law

Submissionsof the Public Advocate

PART ONE INTRODUCTION
ThePublicAdvocatewelcomestheopportunityto commenton theadequacyof
currentlegislativeregimeswhichaddressthelegal needsofolderAustralians.Our
Office hasparticularinterestin thespecific areasbeingexaminedby theCommittee,
particularlywheretheissueof ageandincapacityfor decisionmakingintersect.

TheOffice ofthePublicAdvocatewascreatedundertheGuardianshipand
AdministrationAct2000(Qid) to providesystemicadvocacyfor adultQueenslanders
who haveimpaireddecision-makingdisability.This includespeoplewith a mental
illness/psychiatricdisability, an intellectualdisability, anacquiredbrain injury, or
someform of dementia.UndertheGuardianshipandAdministrationAct2000 (Qid)
it is therole ofthePublicAdvocateto:

• Promoteandprotecttherightsof adultswith impairedcapacityfor a
matter
Promotetheprotectionoftheadultsfrom neglect,exploitationor abuse
Encouragethedevelopmentof programsto helptheadultsreachthe
greatestpracticabledegreeofautonomy
Promotetheprovisionofservicesandfacilities for theadults
Monitor andreviewthedeliveryofservicesand facilities to theadults.

In Queensland,approximately12%of thestate’s~opu1ationareaged65 or older.By
theyear2051 thatwill growto between26-38%. This populationis highly
vulnerableto experiencingfraud andfinancialabuse,indeedelderabuseaffects
approximatelythreeto five percentofthepopulationandit is anticipatedthatthe
numbersofpeoplewill continueto grow.2Thefinancialcostof elderabuseto the
communityandgovernmentsis underresearchedin Australia.Themost
comprehensivestudyavailableshowsthatin New SouthWales,elderabuseincreased
costsofservicesprovidedto peopleaffectedby elderabuseby $311 perpersonper
week.This addsaround$300million peryearto servicecostsfor olderpeople.3

A reviewof the literaturecontinuesto identify theneedfor furtherresearchat state,
nationalandinternationallevels.A full understandingof elderabusemustalsomove
beyondindividual risk factors,andconcentrateupontheproblemasa functionof a
broadersocialstructuralissuessuchaspoverty,isolation,ethnicityand gender)

‘Annual report,Commissionerfor Complaints,1 July2005 —30June2006,p 1.
2 The StrategicPlanfor the Preventionof ElderAbusein Qid, Qid Government,Departmentof

Families.,p. 4.
Ibid (ref Mc Callum,J. andSuet-Lam Mui (1996) ‘CostingAbuseof OlderPeople:TowardsCost

EffectiveResponses’ConfrontingAbuse:theWayForward, ConferencePapersandProceedings,the
NSWAdvisory Committeeon Abuseof OlderPeople in their Homes,WesleyCentre,2-3 May 1996,
Sydney).
“Abuseof OlderPeople:Crime or Eamily Dynamics?AustralianInstituteofCriminology— trenckand
issuesincriminaljustice, May 1999.
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In 2001, TheTaskForcecomprisingindividualsrepresentingkey Queensland
government,community,legal andacademicsectorswasformedto further
recommendationswhichwere madeat aforum on ElderAbuseheld in February2000.
Theaim wasto producea multi-sectorial,cohesivestrategicplanfor thepreventionof
andresponseto elderabusein Queensland.A StrategicPlanwasdevelopedsetting
out five key areasfor preventingandrespondingto elderabusewith realistic,
attainableandmeasurablegoals.5

Part One — Fraud

Australianshaveneverlived solong andhadso manyassetsin theirretirement.
Around80%of oldpeoplearehome-ownersandvery fewhavedebt.Unlike previous
generations,they’vebeenactivelyencouragedby governmentto build up their
savingsin orderto supportthemselvesduring retirement.This factalonemakesolder

6
peopleatarget for financialabuseandfraud.

Researchconductedby theNationalSeniorsProductiveAging Centre(NSPAC)have
foundfraudto be agrowingareaof concernthatrequiresurgentattentionbecauseit is
occurringlargely unnoticedandstandsout aboveall otherareasof crimetargetingthe
over 50’s. ProfessorDann,NSPAC’sheadofresearchconsidersmuchmoreresearch
is neededin this area.

ProfessorDannhasidentifiedthreetypesof fraud causingconcernin the community.
Consumerfraudwhereolderpersonsarevictimsof scams,financialfraudwhichoften
borderson elderabuse,(an exampleis wherepeoplein apositionoftrustgetaccessto
an elderly person’sfinancesandabusethis trust), and identity fraud. Identity fraud is
becomingincreasinglycommondueto technologicaladvancesandcanoccurfor
sometime beforeanyonefinds out.7

ProfessorDannalsonotesthatpolicehavealsoidentifiedfraud asamajorconcernbut
it is oftendifficult to provefraudhasoccurredandsomeactivitiesaremoreunethical
ratherthanillegal]’

Theappointmentof an administratoris oftenoneof themostprotectivemeasuresput
in placeto preventtheoccurrenceor continuanceof fraud,whetherthis is on a small
scaleor largescale.TheAustralianGuardianshipandAdministrationCommittee
(AGAC) hasnotedin its submissionto this Committeetypicalincidentsof fraud and
financialabusewhich oftenoccurprior to theappointmentof an administratorIt
unfortunatelythecasethat manyolderpeopleexperienceandareexposedto fraud
and financialabuseprior to theappointmentof an administratorandarenotbe availed
this protectionuntil this event.It is thePublic Advocate’sview thatthereis aneedto
examinemoreprotectivemechanismsfor olderpeopleto preventthe incidenceof
fraud andfinancialabuse.Someexamplesofwherethis is neededareasfollows:

5lbid,p4.
6 BackgroundBriefing, radioNational22/01/06,
~ I 539285.htm, p.1

Ibid.
Thid.
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Useof P.LN. andcorrespondingresponsibilityofbanksto monitor
Theexamplegivenby AGAC of useofperson’sP.I.N.raisesthe issueof what
measuresbankscantakepreventfraud andfinancialexploitation. Forexampleit may
be appropriateto monitortransactionsof olderpeoplefor irregularitiesin bank
accountuseandto makeinquirieswith thecustomerwhereconcernsareraised.This
practiceis oftenadoptedby banksin relationto credit carduse,butdoesnot appearto
bethepracticein relationto otherbankingtransactions.With the increasedclosureof
overthecounterservicesfor olderpeople,EFTPOStransactionsmaybe the only
meansof accessinghindsfor somepeople.Thereis clearlyatensionwhichexists
betweenprivacyandprotection.Olderpeople,however,areoftenvulnerableto
havinglargeamountsoftheirfunds removedin this way,particularlywheretheyhave
failed to investlife savingsin amoresecureandinaccessibleaccounts.

Needforbankingreform
In California, legislationhasrecentlybeenintroducedmakingit compulsoryfor
bankingandfinancialstaffto reportany suspectedcasesoffinancialabuse.Wherea
reportis made,adultprotectiveservicesarecalledin to investigate.9

It is our submissionthattheFederalgovernmentconsiderregulationsthat maybe
imposedon banksto creategreaterprotectionfor all peoplein thesecircumstances.

Centrelinknomineearrangements

:

AGAC hashighlightedthetensionwhich appearsto existbetweenstateandfederal
authoritiesin regardingwho hasauthorityto accessCentrelinkpaymentson behalfof
another.It is thePublicAdvocate’sview that thereis aclearneedfor Centrelinkto
acknowledgetheauthorityofanystatebasedGuardianshipandAdministrationorder
appointinganadministratorfor financialdecisions.It is of greatconcernthata
person~sincomemaybeplacedatrisk by a failure ofaCommonwealthbased
authorityto acknowledgetheduly appointeddecision-maker.

Unduepressureto makewills orgifts

:

This is anotherfrequentareaof fraudandfinancial abusefor olderpeopleas
describedin theAGAC submission.Thereis aneedto considerwhatprotective
measuresto preventthis form of abusecanbe implemented.Whilst thePublic
Advocatedoesnot,in this preliminarysubmissionoffer possiblesolutions,thereis a
needto researchmeasuresthatmayusefullybe employedto ensuregreaterprotection
includingeducationcampaignsfor elderly peopleandserviceprovidersaswell as
lawyerswho maypreparethesedocuments.

Another issuewhich is closelyrelated,aretheconsequenceswhichmayflow for
elderly peoplewhomakesignificantgifts (suchasthefamily homeorlargesumsof
money)andtheresultanteffect on thepension.Manyolderpeopleareunawareofthe
consequencesfor themfinancially by divestingthemselvesofproperty.It is thePublic
Advocate’sview thatthereis aneedto conductresearchinto theuseofCentrelink
legislationin this respect,with a viewto ensuringthatthe law is exerciseda
protectiveway for the elderly peopleconcerned.

op Cit BackgroundBriefing,p13.
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The“GrannyFlat” exampleis acommonexamplewhereelderly peoplepay
substantiallyfor theconstructioncosts.It is rarefor elderly peopleto avail themselves
of legal protectionssuchas enteringinto deedsof agreementor “family agreements”
to caterfor the situationwheretheymayneedto receivesupportedaccommodation.
Not only maytheolderperson’spensionbe reducedbecauseaperceivedgifting of
assetsto thefamily memberin thesecircumstancesbut theremayalsobe no
remainingfundsto payan accommodationbondatthenursinghomein duecourse.

A majordeficiencyevidentin Queenslandis thefailureto prosecutewhenfamily or
otherpeoplehavefraudulentlydeprivedanolderpersonof theirassets,for examplein
thecontextofanenduringpowerof attorney.ThePublicTrusteeof Queensland’s
anecdotalevidenceprovidedto our Office is thatthepoliceareunwilling to even
investigateallegationsof fraud undertheamountof $500000. Effectively thecrime
offraudcanbesaidto be non-existentwheretheprosecutionof suchoffencesis so
minimal.

Compensationfor fraudor misappropriationof assetsis possiblevia theGuardianship
andAdministrationAct 2000andthePowersofAttorneyAct ]99& Applicationsto
theGuardianshipandAdministrationTribunalor theSupremeCourtcanbe madeby
an interestedperson.Alternatively, theTribunalcanmakean orderof its own
initiative whereit seesfit. Theseapplications,however,arerelatively rareandpose
theirownproblems.Enforceabilityis only availablevia registrationof theOrderin a
Court. Oftenassetshavealreadybeensquanderedbeforerecoveryis possiblesoan
applicationis not made.

Part Three - Financial Abuse
Manyofthe issuesraisedin the discussionon “fraud” areof relevancehere.Dr
CherylTylse,asenior lecturerat QueenslandUniversityspecialisingin asset
managementfor the elderly,considersthatfinancialabuseis gettingworsefrom both
family (who areinterestedin inheritingproperty)andthemarketwhich is engagedin
trying to sellfinancialproductssuchasreverseequity mortgagesor financial
planning,or accommodationsuchasretirementvillage products.’0TheElderAbuse
PreventionUnit (QId) hasrecordedalossof up to $90-million in Queenslandovera
two andahalfyearperiod.”

While psychologicalabuseis themostcommonform ofabuse,financialabuseis
identifiedasthefastestgrowingtypeofabuse.Therisk ofexperiencingfinancial
abuseis no doubtincreasedby thefact thatmost olderpeoplein Australialive
independently.In 1993,94 percentofpeople60 yearsandover lived in private
dwellings,eitherwith their spouse,on their ownor with otherrelativesor friends.’2

Onein threeadult Australiansactivelyassistanolderpersonwith theirfinances.13

The informal network— family, friendsandneighbours— is overwhelminglythe
principlesourceofassistanceto olderpeopleliving in thecommunity,whilst the
formalcarenetwork,organisedmainly throughtheHomeandCommunityCare
(HACC) program,plays asignificantly smallerandusuallysupplementaryrole.’4

‘~ Op cit Background Briefing, p.2.

“Ibid. p 3.
12 Op cit Abuse of Older People, p.2.

‘~ Ibid, p 5.
“‘ Ibid.

4




