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PART ONE INTRODUCTION

The Public Advocate welcomes the opportunity to comment on the adequacy of
current legislative regimes which address the legal needs of older Australians. Our
Office has particular interest in the specific areas being examined by the Committee,
particularly where the issue of age and incapacity for decision making intersect.

The Office of the Public Advocate was created under the Guardianship and
Administration Act 2000 (Qld) to provide systemic advocacy for adult Queenslanders
who have impaired decision-making disability. This includes people with a mental
illness/psychiatric disability, an intellectual disability, an acquired brain injury, or
some form of dementia. Under the Guardianship and Administration Act 2000 (Qld)
it is the role of the Public Advocate to:
« Promote and protect the rights of adults with impaired capacity for a
maiter
» Promote the protection of the adults from neglect, exploitation or abuse
» Encourage the development of programs to help the adults reach the
greatest practicable degree of autonomy
« Promote the provision of services and facilities for the adults
+ Monitor and review the delivery of services and facilities to the adults.

In Queensland, approximately 12% of the state’s plnopuiation are aged 65 or older. By
the year 2051 that will grow to between 26-38 %." This population is highly
vulnerable to experiencing fraud and financial abuse, indeed elder abuse affects
approximately three to five per cent of the population and it is anticipated that the
numbers of people will continue to grow.” The financial cost of elder abuse to the
community and governments is under researched in Australia. The most
comprehensive study available shows that in New South Wales, elder abuse increased
costs of services provided to people affected by elder abuse by $311 per person per
week. This adds around $300 million per year to service costs for older people.’

A review of the literature continues to identify the need for further research at state,
national and international levels. A full understanding of elder abuse must also move
beyond individual risk factors, and concentrate upon the problem as a function of a
broader social structural issues such as poverty, isolation, ethnicity and gender.*
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In 2001, The Task Force comprising individuals representing key Queensland
government, community, legal and academic sectors was formed to further
recommendations which were made at a forum on Elder Abuse held in February 2000.
The aim was to produce a multi-sectorial, cohesive strategic plan for the prevention of
and response to elder abuse in Queensland. A Strategic Plan was developed setting
out five key areas for preventing and responding to elder abuse with realistic,
attainable and measurable goals.5

Part One — Fraud

Australians have never lived so long and had so many assets in their retirement.
Around 80% of old people are home-owners and very few have debt. Unlike previous
generations, they’ve been actively encouraged by government to build up their
savings in order to support themselves during retirement. This fact alone makes older
people a target for financial abuse and fraud.®

Research conducted by the National Seniors Productive Aging Centre (NSPAC) have

found fraud to be a growing area of concern that requires urgent attention because it is
occurring largely unnoticed and stands out above all other areas of crime targeting the
over 50’s. Professor Dann, NSPAC’s head of research considers much more research

is needed in this area.

Professor Dann has identified three types of fraud causing concern in the community.
Consumer fraud where older persons are victims of scams, financial fraud which often
borders on elder abuse, (an example is where people in a position of trust get access to
an elderly person’s finances and abuse this trust), and identity fraud. Identity fraud is
becoming increasingly common due to technological advances and can occur for
some time before anyone finds out.”

Professor Dann also notes that police have also identified fraud as a major concern but
it is often difficult to prove fraud has occurred and some activities are more unethical
rather than illegal.®

The appointment of an administrator is often one of the most protective measures put
in place to prevent the occurrence or continuance of fraud, whether this is on a small
scale or large scale. The Australian Guardianship and Administration Committee
(AGAC) has noted in its submission to this Committee typical incidents of fraud and
financial abuse which often occur prior to the appointment of an administrator. It
unfortunately the case that many older people experience and are exposed to fraud
and financial abuse prior to the appointment of an administrator and are not be availed
this protection until this event. It is the Public Advocate’s view that there is a need to
examine more protective mechanisms for older people to prevent the incidence of
fraud and financial abuse. Some examples of where this is needed are as follows:

* Ivid, p 4.
% Background Briefing, radio National 22/0 1/06,
http://www.abc.aw/rm/talks/bbing/stories/s 1539285 htm , p-l

7 thid.
® Ibid.



Use of P.IN. and corresponding responsibility of banks to monitor
The example given by AGAC of use of person’s P.LN. raises the issue of what

measures banks can take prevent fraud and financial exploitation. For example it may
be appropriate to monitor transactions of older people for irregularities in bank
account use and to make inquiries with the customer where concerns are raised. This
practice is often adopted by banks in relation to credit card use, but does not appear to
be the practice in relation to other banking transactions. With the increased closure of
over the counter services for older people, EFTPOS transactions may be the only
means of accessing funds for some people. There is clearly a tension which exists
between privacy and protection. Older people, however, are often vulnerable to
having large amounts of their funds removed in this way, particularly where they have
failed to invest life savings in a more secure and inaccessible accounts.

Need for banking reform
In California, legislation has recently been introduced making it compulsory for

banking and financial staff to report any suspected cases of financial abuse. Where a
report is made, adult protective services are called in to investigate.”

It is our submission that the Federal government consider regulations that may be
imposed on banks to create greater protection for all people in these circumstances.

AGAC has highlighted the tension which appears to exist between state and federal
authorities in regarding who has authority to access Centrelink payments on behalf of
another. It is the Public Advocate’s view that there is a clear need for Centrelink to
acknowledge the authority of any state based Guardianship and Administration order
appointing an administrator for financial decisions. It is of great concern that a
person’s income may be placed at risk by a failure of a Commonwealth based
authority to acknowledge the duly appointed decision-maker.

Undue pressure to make wills or gifts:
This is another frequent area of fraud and financial abuse for older people as

described in the AGAC submission. There is a need to consider what protective
measures to prevent this form of abuse can be implemented. Whilst the Public
Advocate does not, in this preliminary submission offer possible solutions, there is a
need to research measures that may usefully be employed to ensure greater protection
including education campaigns for elderly people and service providers as well as
lawyers who may prepare these documents.

Another issue which is closely related, are the consequences which may flow for
elderly people who make significant gifts (such as the family home or large sums of
money) and the resultant effect on the pension. Many older people are unaware of the
consequences for them financially by divesting themselves of property. It is the Public
Advocate’s view that there is a need to conduct research into the use of Centrelink
legisiation in this respect, with a view to ensuring that the law is exercised a
protective way for the elderly people concerned.
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The “Granny Flat” example is a common example where elderly people pay
substantially for the construction costs. It is rare for elderly people to avail themselves
of legal protections such as entering into deeds of agreement or “family agreements”
to cater for the situation where they may need to receive supported accommodation.
Not only may the older person’s pension be reduced because a perceived gifting of
assets to the family member in these circumstances but there may also be no
remaining funds to pay an accommodation bond at the nursing home in due course.

A major deficiency evident in Queensland is the failure to prosecute when family or
other people have fraudulently deprived an older person of their assets, for example
the context of an enduring power of attorney. The Public Trustee of Queensland’s
anecdotal evidence provided to our Office is that the police are unwilling to even
investigate allegations of fraud under the amount of $500 000. Effectively the crime
of fraud can be said to be non-existent where the prosecution of such offences is 50
minimal.

Compensation for fraud or misappropriation of assets is possible via the Guardianship
and Administration Act 2000 and the Powers of Attorney Act 1998. Applications to
the Guardianship and Administration Tribunal or the Supreme Court can be made by
an interested person, Alternatively, the Tribunal can make an order of its own
initiative where it sees fit. These applications, however, are relatively rare and pose
their own problems. Enforceability is only available via registration of the Order in a
Court. Often assets have already been squandered before recovery is possible so an
application is not made.

Part Three - Financial Abuse

Many of the issues raised in the discussion on “fraud” are of relevance here. Dr
Cheryl Tylse, a senior lecturer at Queensland University specialising in asset
management for the elderly, considers that financial abuse is getting worse from both
family (who are interested in inheriting property ) and the market which is engaged in
trying to sell financial products such as reverse equity mortgages or financial
planning, or accommodation such as retirement village products.10 The Elder Abuse
Prevention Unit (Q1d) has recorded a loss of up to $90-million in Queensland over a
two and a half year period.”

While psychological abuse is the most common form of abuse, financial abuse is
identified as the fastest growing type of abuse. The risk of experiencing financial
abuse is no doubt increased by the fact that most older people in Australia live
independently. In 1993, 94 per cent of people 60 years and over lived in private
dwellings, either with their spouse, on their own or with other relatives or friends. '
One in three adult Australians actively assist an older person with their finances. 13
The informal network — family, friends and neighbours — is overwhelmingly the
principle source of assistance to older people living in the community, whilst the
formal care network, organised mainly through the Home and Community Care
(HACC) program, plays a significantly smaller and usually supplementary role. 14
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