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Our reference: Mr A Lentini: General Counsel

Dr Nicholas Home
The Secretary
House of Representatives Standing Committee
On Legal and Constitutional Affairs
P O Box 6021
Parliament House
CANBERRA ACT 2600

Dear Dr Home

Re: Inquiry into Older People and the Law

Reference is made to your letter dated 20 September 2006. Thank you for
inviting the Public Trustee to make a submission to the inquiry which we have
prepared in conjunction with the Public Trustee NSW Fellow in Elder Law, Sue
Field, of the University of Western Sydney. The specific areas referred to in the
inquiry are addressed separately as set out below.

Financial Abuse

Financial abuse involves the illegal or improper use of a person's finances or
property by another with whom they have a relationship implying trust (ANPEA).1

Generally people are living longer and have a greater accumulated wealth at the
time of their retirement from the workforce than previous generations. The
government encourages people to be self funding as retirees. A large percentage
of retirees own their own home and have very few debts when they leave the
workforce,2 However with this accumulated wealth these retirees are often
targets of financial abuse. Dr Cheryl Tilse, a senior lecturer at Queensland
University and specializing in asset management for the elderly, has commented

1 Elder Abuse Prevention Unit -www.eapu.com.au.
2 ABC Radio National Background briefing 22 Jan 2006 - Financial abuse of the elderly
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that financial abuse of the elderly is becoming worse because of the importance
of money in today's world. She says that the elderly are increasingly caught in a
tangle of competing interests - the market trying to sell financial products such
as reverse equity mortgages or financial planning or accommodation products
and, the family who may require financial assistance or are attempting to
preserve their inheritance.

Statistics indicate that the average amount of money lost to victims of financial
abuse is $150,000 and that one in three adult Australians actively assist an older
person with their finances.4

Examples of financial abuse:

• Misappropriation of money, property or valuables

• Victim being coerced into changing legal documents such as their will or
power of attorney

• Victims entering into family agreements which may result in the victim
losing their house

• Victim losing control of their personal funds

• Forging signatures

• Power of attorney being used inappropriately

Indicators that a person is being abused financially:

• Reluctance to make a will

• Jewellery or other personal property missing

• Unexplained movements in banks accounts or investments - large
amounts of money withdrawn or transferred to another person's account

• Power of attorney being used inappropriately

• Financial/legal documents missing

• Finances not properly conducted by a third party appointed for that
purpose

• Personal cheques being cashed

• Cash being withdrawn from bank account but not given to victim.5

What is available to assist older people?

• Crisis care - e.g. urgent respite care in a hostel if the victim needs to be
physically removed from the person abusing them.

3 Ibid
4 Ibid
5 Eider Abuse Prevention Unit - www.eapu.com.au.



• Community support services - home nursing, housekeeping help, Meals
on Wheels - this is useful in situations where the older person relies on
another person to do their shopping but the person assisting them
misappropriates the victim's funds.

• Respite care - e.g. in-home respite, day-centre respite or residential
respite. This is very useful if the victim feels threatened by the person who
has been abusing them.

• Counselling - individual and family sessions can be organised.

• Legal proceedings - an issue if the victim feels intimidated by lawyers or
cannot afford to seek legal assistance.

Issues:

One of the main problems with cases of eider financial abuse is that most
cases do not involve "shady businessmen or confidence tricksters". Most
in fact involve the victim's child or children or other people who are in a
position of trust such as healthcare workers or family solicitors or
accountants.6

There is no system in place for recording incidents of financial abuse on
an Australia-wide basis and hence no national figures are available. There
are state figures and the Elder Abuse Prevention Unit in Queensland has
reported that one half of its cases deal with financial abuse.7

Often the victim is physically wrecked - they have stress related health
problems, they are aged over 75 years and they are not in a position to
earn more income. They often require medical treatment for aged related
illnesses and as victims wilt often require treatment for depression. In
some acute cases where people have lost all their savings and assets
they need to rely on charitable organizations such as St Vincent de Paul
for assistance.8

When the victim's child is the abuser the victim is often placed in a difficult
position of having to take action against their child. In some instances they
prefer to take no action for fear of reprisal from the abuser. The victim
often feels guilty and ashamed about what has happened and cannot deal
with the matter for this reason.

While there are agencies such as the guardianship tribunals and public
advocates to assist older people with diminished capacity there is little
available to assist those who are old and able.9 These services need to be
available to all older members of the community.

b ABC Radio National Background briefing 22 Jan 2006 - Financial abuse of the elderly
7 Ibid
8 Ibid
9 Ibid



• A major problem for many older Australians is remoteness. In rural areas
of Australia there are usually few or if any services to assist elder people
with financial abuse issues. It is often difficult to provide trained people to
these areas. Further in these communities people tend to know one
another very well and while this may be useful to detect abuse it also
means that older people may not be afforded privacy to deal with these
issues.

• A lot of elderly people are immobile or experience mobility problems which
limits their ability to access certain information and services. An outreach
service offering staff who are specialized in dealing with elder law issues is
important.

• A suggestion has been made that when dealing with issues involving older
people it would be preferable to pair a social worker with a lawyer, the
social worker being there to provide much needed support for the older
person.10

• It has been suggested that in Australia there is a prejudice in the legal
profession against older people. Attempts are being made to change this.
In America, by contrast, eider law is a major area of law practice and most
American states have their own legislation. There are specific laws
devoted to the interests of older people.11 For example, in California there
is new legislation making it compulsory for banking and financial staff to
report any suspected cases of financial abuse. Such legislation is Sacking
in Australia and has actively been resisted by banks and other financial
institutions. Having lawyers specializing in elder law and devoting their
practice to this area of the law is a must for our aging community.

• It must also be taken into consideration that older people have the right to
spend their money as they see fit. Reports of unwise spending must be
balanced against investigating concerns of financial abuse.12

Fraud

Examples of fraud aimed at older people:

• 'Worthless' share offers13 - FIDO has issued a warning to older
Australian regarding 'worthless' share offers. The shares are often in
companies that are in liquidation or suspended from trading. While an
unsolicited offer to purchase shares is legal it is illegal to mislead or
deceive shareholders into accepting an offer. Older people are particularly
vulnerable to these worthless offers because:

10 ibid
11 ibid
12 ibid
13 Australian Securities & Investments Commission, fido website— www.fido.asie.gov.au



• they are often in a position to invest funds accumulated for their
retirement

• they may not be aware of or have access to services such as FIDO
(financial tips and safety checks)

» they may not have the necessary business acumen to fully
investigate these offers

8 they may feel uncomfortable questioning the person making the
share offer

• they may not have resources available to enable them to
investigate the share offer

• Telemarketing campaigns14 - information is available from the Elder
Abuse Prevention Association to assist people who may be vulnerable to
telemarketing. However the information is only of assistance if people are
aware of the information and are able to access it. In the United States
there are specific laws against telemarketing in place.15

• Door to door sales persons

• Financial advisors who target older people seeking investment and
financial advice having accumulated savings during their working years.
ASIC provides information about financial advisors who have been
banned by ASIC but the information is only useful for people who are
aware of its existence and can access the information.

• Elderly release super scheme - a financial advisor pleaded guilty in a
Queensland Court to dishonestly inducing persons to deal in financial
products following an investigation by ASIC. The advisor dishonestly
induced the trustees of various superannuation funds to rollover their
member's superannuation benefits to the Health Group Superannuation
Fund. The inducements were dishonest as they failed to disclose all of the
facts relevant to those rollovers.16

ASIC has recently warned that scams and dodgy investment schemes targeting
the elderly are on the rise.17

Family

Family agreements usually involve a transfer of property by an elderly person to
a family member or friend in exchange for a promise that they will be looked
after. It is usually the family home that is transferred and it arises from a desire
to stay in the home and to provide security for the family member. For example,

14 Elder Abuse Prevention Association - Telemarketing Checklist
15 ABC Radio National Background briefing 22 Jan 2006 - Financial abuse of the elderly
i e ASIC - www.asic.gov.au
17 ASIC - www.asic.gov.au.


