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Please find attached my submission to your inquiry into older people and the law.

Should it be of assistance I will be happy to expand on any matters or speak to the

Committee.

Yours sincerely,

Julian Gardner

Public Advocate






1. About the Office of the Public Advocate - Victoria

The Public Advocate in Victoria is appointed by the Governor in Council pursuant
to the Guardianship and Administration Act 1986 (Vic). The Office of the Public
Advocate (OPA) represents the interests of people with a disability, aiming to
promote their rights and dignity and to strengthen their position in society. Itis a
statutory office, independent of government and government services, and can
highlight situations in which people with disabilities are exploited, neglected or
abused.

2. Functions relevant to the Inquiry

Among the functions of the Office of the Public Advocate are those that bring
about a significant exposure to issues affecting older persons. These are as
follows:

2.1 Guardianship

The Public Advocate is the guardian of last resort in Victoria. Appointments
are made by the Victorian Civil and Administrative Tribunal. In 2005/06 577
new orders appointing the Public Advocate as guardian were made. The total
number of guardianship cases handled during that financial year was 1145,

Those persons subject to guardianship are predominantly older people. In
2005/06 of the new orders 68.4% related to persons aged 61 and above.
Persons aged 81 and above were 32.8% of all new orders. It is noted that the
Inquiry concerns persons aged 65 and over. The estimated proportion of those
subject to guardianship orders in Victoria in this age group 1s 60%.

An order for guardianship can only be made if there is evidence of a disability
that leads to a decision-making incapacity. The most common form of
disability amongst guardianship clients in Victoria is dementia. It represents
40% of cases.

2.2 Advice

The Office of the Public Advocate operates an advice service both by
telephone and in person. In 2005/06 advice was given in 14,117 instances. In
those cases in which data relating to age was requested and recorded 44% of
enquiries related to persons 70 vears and over with the largest single cohort
{29%) concerning those aged 81 and over.

The subject matter of the calls was as follows:

Administration 22.5%
Guardianship 22.5%

Enduring Powers of Attorney 20%
Health Issues 12%

Welfare Issues 6%

Other 17%



2.3 Community Education

The speaking engagement programme in 2005/06 involved 227 presentations
{0 a total audience of 11,900. One of the main topics dealt with in these
segsions is that of enduring powers of attorney and guardianship. This assumes
a priority for two reasons. The first is to promote autonomy by encouraging
people to choose their own substitute decision-maker while they are
competent. Secondly it forms part of a demand management strategy to
encourage people to make their own arrangements rather then rely upon the
resources of the state to provide guardianship and administration services.

Publications - a number of fact sheets, brochures and booklets are produced.
These relate to matters primarily involving legal issues such as guardianship,
administration, enduring powers of attorney, ete. They include a publication
entitled “Take control - a guide to powers of attorney and guardianship”. This
is a substantial booklet published in conjunction with Victoria Legal Aid. In
2005/06 18,700 copies were distributed and a further 4300 copies were
downloaded from our website.

Website - The Office of the Public Advocate has a website that is AAA rated
for disability. It contains access to information about a range of legal matters
affecting substitute decision-making. It includes all of the forms necessary to
make enduring powers of attorney or guardianship. The address 1s

www . publicadvoce 1 0V, 7

Video - Production is near completion of a video promoting an understanding
of, and therefore the use of, enduring powers of attorney. It has been funded
by the Victoria Law Foundation and prepared in conjunction with ten
community agencies dealing with older persons,

2.4 Investigations

The Office of the Public Advocate has significant statutory powers to conduct
investigations into matters that are raised by way of application to the
Victorian Civil and Administrative Tribunal. A large proportion of these
investigations involve allegations of abuse (including predominantly financial
abuse), exploitation and neglect. Persons who are subject to investigations by
this Office are predominantly older people. In 2005/06 57.5% of these persons
were aged 61 and over,



3. Demographic 1ssues.

Australian Bureau of Statistics figures on the ageing of the Victorian population
predicted that in the four years to 2006 the number of Victorians aged less than 60
years will grow by a total of 2.8%. In that same four years the number of
Victorians aged 80 and over will grow by 19.1%.

In addition an Access Economics report for Alzheimer’s Australia records that
over the age of 60 the incidence of dementia doubles every 5 years of age from
2% at age 65 to 32% at age §85.

When the age data and dementia data are combined it is clear that there will in the
immediate and medium term future be a large increase both in older people and in
those who will encounter a decision-making incapacity.

4. The importance of protecting rights.

The objective of the Office in making a submission to the Inquiry is to examine
ways in which legislative regimes (or the lack thereof) have an impact on the
quality of life of people as they get older.

One of the central tensions for law-makers 1s to respect and give effect to the
balance between the right to autonomy and the right to protection. Since as early
as the thirteenth century the King, and now the state, has accepted that it has a
duty and a corresponding power to protect those citizens who are not competent.
This 1s expressed through the parens patriae jurisdiction which exists today in the
Supreme Courts (and in the Family Court in relation to children). Under our laws
children are deemed to be incompetent and for that reason special protective laws
are made to shelter them from abuse and neglect. In addition laws prevent them
from, for example, entering into contracts and thereby incurring liabilities for
which they could not reasonably been expected to have the capacity to
comprehend. The parens patriae jurisdiction has also been seen as protecting
adults who lack competence or capacity to make reasonable decisions for
themselves.

In Australia we have chosen to give effect to this protective responsibility in
respect of adults through guardianship and administration legislation, Our system
1s seen internationally as a best practice model of providing protection.

The guardianship and administration legislation comes into operation when an
adult lacks competence and is therefore of particular relevance to older people
given the incidence of decision-making incapacity that arises from dementia, and,
in some cases, frailty.

The protective intervention under guardianship and administration laws does at
times attract criticism. Typically these criticisms come, understandably, from
those persons who are responsible for the abuse or neglect that gave rise to the
order or from the individual themselves when their lack of capacity makes them
unable to perceive the risks and the need for protection.



Guardianship and administration legislation provides vital protective measures to
ensure that a person’s rights are protected and promoted. The legislation not only
enforces the right to protection but also gives effect, as far as possible, to an
individual’s right to autonomy, to be treated with dignity and to have their
interests made paramount over the interests of others when making decisions
about their welfare.

Recommendation — That the committee reaffirm the importance of
guardianship and administration laws in protecting the rights of older people
who have a decision-making incapacity and who have experienced or are at
risk of experiencing exploitation, abuse or neglect.

A difficult question arises in relation to people who are very vulnerable but who
are, nevertheless competent. For example, this Office encountered a woman in
residential care whose financial affairs were being managed by her son. She
expressed great concern about the way in which he was doing this and, in
particular, the fact that he was doing so for his own benefit and to the detriment of
her interests. However, she stated that she wanted no action taken given that he
was her only relative, that he did continue to visit her from time to time and that if
she alienated him she would feel completely abandoned and alone.

This example is, in the experience of this Office, not uncommon. It is not,
however, a problem to which we can suggest a legislative solution.

5. Fraud

The experience of this Office in relation to fraud is limited. The submissions that
we make and which may be considered to be relevant to this aspect of the Terms
of Reference are dealt with within the context of financial abuse.

6. Financial Abuse
6.1 Financial abuse generally

The issue of financial abuse must be seen within the broader context of elder
abuse. It is difficult to quantity the level of elder abuse but estimates suggest
that some 20,000 people in Victoria alone — and therefore by extrapolation
some 80,000 in Australia — are affected each year.

Elder abuse can be defined as any act that results in harm to an older person,
which occurs in a relationship where there is an implication of trust.

To adeguately prevent and respond to the z%xaw: of alder persons a

comprehensive and coordinated approach is required w hich involves the
followmg elemenis:
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& Lead agencies within each region to offer support to other ag
through advice and assistance as well as a statewide agency resourcing

cncies
these and existing agencies to undertake this role.
e The use of multidisciplinary tcams in responding to situations of abusc

s Anevaluation of the effectiveness of these strategies.
Abuse can take many forms including psychological, physical, sexual, neglect
and social. However, it is universally accepted that the most common form of
abuse is that of financial abuse.

Most commonly, financial abuse - in general terms — involves family
members in either:
a) Preserving an inheritance by not spending money on an older person’s
welfare needs; or
b) Bringing forward an inheritance by using an older person’s assets for
their own benefit.

Examples of financial abuse include:

e Taking, misusing or using, withholding knowledge about or

permission in regard te money or property

Forging or forcing an older person’s signature

Abusing joint signatory authority on a blank form

Misusing ATMs and credit cards

Cashing an older person’s cheque without permission or authorisation

Misappropriating funds from a pension

Getting an older person to sign a will, deed, contract or power of

attorney through deception, coercion or undue influence

s Persuading an older person to change a will or insurance policy to alter
who benefits from the will or policy

+ Using an anthorised power of attorney not in the interests of the older
person

e Negligently mishandling assets including misuse by a care giver

e Promising long-term of lifetime care in exchange for money and
property and not providing such care

e Over-charging or not delivering care giving services
Denying access to money or property

o Getting an older person to go guarantor without sufficient knowledge
to make an informed decision .

Most relationships do not involve abuse. However, once we realise the extent
t0 which people as they become older rely upon others we can also realise the
increasing level of risk from those small proportion of relationships that are
abusive. A valuable study was undertaken in Queensland in 2002.7

! Hafemeister, T. (2003) in Elder Mistreatment: abuse, neglect and exploitation in an ageing
America (ed. Bonnie, R} National Academies Press, Washington. As cited in a discussion
aper dated 3 November 2005 from the Office of Senior Victorians.

Cheryl Tilse, Deborah Setterfund, Jill Wilson and Linda Rosenman, Ageing and Society 25,
2005, 215-227.






