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Cheryl Scarlett
A/g Secretary
Houseof RepresentativesStandingCommittee
of Legal andConstitutionalAffairs
P0Box 6021
ParliamentHouse
CANBERRA ACT 2600

DearMs Scarlett,

INOUIRY INTO OLDER PEOPLE AND THE LAW

Pleasefind attachedmy submissionto your inquiry into olderpeopleandthelaw.

Should it be of assistanceI will be happyto expandon any mattersor speakto the
Committee.

Yourssincerely,

JulianGardner
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1. About theOffice of thePublic Advocate- Victoria

ThePublicAdvocatein Victoria is appointedby theGovernorin Council pursuant
to theGuardianshipandAdministrationAct 1986(Vic). TheOfficeof thePublic
Advocate(OPA) representsthe interestsof peoplewith a disability, aimingto
promotetheir rights anddignity andto strengthentheir positionin society.It is a
statutoryoffice, independentofgovernmentandgovernmentservices,andcan
highlight situationsin which peoplewith disabilitiesareexploited,neglectedor
abused.

2. Functionsrelevantto theInquiry

Amongthe functionsof theOffice ofthePublicAdvocatearethosethatbring
abouta significantexposureto issuesaffectingolderpersons.Theseare as
follows:

2.1 Guardianship

The PublicAdvocateis theguardianof lastresortin Victoria. Appointments
aremadeby theVictorian Civil andAdministrativeTribunal. In 2005/06577
newordersappointingthePublicAdvocateas guardianweremade.Thetotal
numberof guardianshipcaseshandledduring that financialyearwas 1145.

Thosepersonssubjectto guardianshiparepredominantlyolderpeople.In
2005/06ofthenew orders68.400 relatedto personsaged61 andabove
Personsaged81 andabovewere32.8%of all neworders.It is notedthat the
Inquiry concernspersonsaged65 andover. Theestimatedproportionof those
subjectto guardianshipordersin Victoria in this agegroupis 600o.

An orderfor guardianshipcanonly be madeif thereis evidenceof a disability
that leadsto a decision-makingincapacity.Themostcommonform of
disability amongstguardianshipclientsin Victoria is dementia.It represents
40%of cases.

2.2 Advice

TheOffice of thePublicAdvocateoperatesan adviceserviceboth by
telephoneandin person.In 2005/06advicewasgiven in 14,117 instances.In
thosecasesin which datarelatingto agewas requestedandrecorded44%of
enquiriesrelatedto persons70 yearsandoverwith the largestsinglecohort
(29~o) concerningthoseaged81 andover.

Thesubjectmatterof thecallswasasfollows:

Administration22.5%
Guardianship22.50o
EnduringPowersofAttorney 20%
Health Issues12%
WelfareIssues6%
Other 17%
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2.3 CommunityEducation

Thespeakingengagementprogrammein 2005/06involved227 presentations
to atotal audienceof 11,900.Oneof themain topicsdealtwith in these
sessionsis that of enduringpowersof attorneyandguardianship.This assumes
a priority for two reasons.Thefirst is to promoteautonomyby encouraging
peopleto choosetheirown substitutedecision-makerwhile theyare
competent.Secondlyit forms partof a demandmanagementstrategyto
encouragepeopleto maketheir own arrangementsratherthenrely uponthe
resourcesof thestateto provideguardianshipandadministrationservices.

Publications- a numberof fact sheets,brochuresandbookletsareproduced.
Theserelateto mattersprimarily involving legalissuessuchasguardianship,
administration,enduringpowersof attorney,etc.They includea publication
entitled “Take control - a guideto powersof attorneyandguardianship”.This
is a substantialbookletpublishedin conjunctionwith Victoria Legal Aid. In
2005/0618,700copiesweredistributedanda further4300copieswere
downloadedfrom our website.

Website TheOffice of thePublicAdvocatehasa websitethat is AAA rated
for disability. It containsaccessto informationaboutarangeof legal matters
affectingsubstitutedecision-making.It includesall oftheformsnecessaryto
makeenduringpowersof attorneyor guardianship.Theaddressis
www.publicadvocate,vic.~zov.au

.

Video - Productionis nearcompletionof a videopromotingan understanding
of, andthereforetheuseof, enduringpowersof attorney.It hasbeenfunded
by theVictoria Law Foundationandpreparedin conjunctionwith ten
communityagenciesdealingwith olderpersons.

2.4 Investigations

TheOffice of thePublicAdvocatehassignificantstatutorypowersto conduct
investigationsinto mattersthat areraisedby wayof applicationto the
Victorian Civil andAdministrativeTribunal. A largeproportionof these
investigationsinvolve allegationsofabuse(including predominantlyfinancial
abuse),exploitationandneglect.Personswho aresubjectto investigationsby
this Office arepredominantlyolderpeople.In 2005/0657.50o of thesepersons
were aged61 and over.
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3. Demographicissues.

AustralianBureauof Statisticsfigureson theageingof theVictorian population
predictedthat in thefour yearsto 2006 thenumberof Victoriansagedless than60
yearswill growby atotal of2.80o. In thatsamefouryearsthenumberof
Victoriansaged80 andoverwill grow by 19.1%.

In additionan AccessEconomicsreportfor Alzheimer’s Australiarecordsthat
over theageof 60 theincidenceof dementiadoublesevery 5 yearsof agefrom
20o atage65 to 320o at age85.

Whentheagedataanddementiadataarecombinedit is clearthat therewill in the
immediateandmediumtermfuturebe alargeincreaseboth in olderpeopleand in
thosewho will encountera decision-makingincapacity.

4. Theimportanceof protectingrights.

Theobjectiveof theOffice in makinga submissionto theInquiry is to examine
waysin which legislativeregimes(or the lack thereoflhavean impacton the
quality of life of peopleastheygetolder.

Oneof thecentraltensionsfor law-makersis to respectandgive effect to the
balancebetweentheright to autonomyandtheright to protection.Sinceasearly
asthethirteenthcenturytheKing, andnow thestate,hasacceptedthat it hasa
duty anda correspondingpowerto protectthosecitizenswho arenot competent.
This is expressedthroughtheparenspatriaejurisdictionwhich exists todayin the
SupremeCourts (andin theFamily Court in relationto children).Underour laws
children aredeemedto be incompetentandfor that reasonspecialprotectivelaws
aremadeto shelterthemfrom abuseandneglect.In additionlawspreventthem
from, for example,enteringinto contractsandtherebyincurringliabilities for
which theycouldnot reasonablybeenexpectedto havethecapacityto
comprehend.Theparenspatriaejurisdictionhasalsobeenseenasprotecting
adultswho lack competenceor capacityto makereasonabledecisionsfor
themselves.

In Australiawehavechosento give effect to this protectiveresponsibilityin
respectofadultsthroughguardianshipandadministrationlegislation.Our system
is seeninternationallyasa bestpracticemodelof providingprotection.

Theguardianshipandadministrationlegislationcomesinto operationwhenan
adult lackscompetenceandis thereforeof particularrelevanceto olderpeople
given theincidenceof decision-makingincapacitythat arisesfrom dementia,and,
in somecases,frailty.

Theprotectiveinterventionunderguardianshipandadministrationlawsdoesat
times attractcriticism. Typically thesecriticismscome,understandably,from
thosepersonswhoareresponsiblefor theabuseor neglectthat gaverise to the
orderor from theindividual themselveswhentheirlackof capacitymakesthem
unableto perceivetherisksandtheneedfor protection.
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Guardianshipandadministrationlegislationprovidesvital protectivemeasuresto
ensurethat a person’srights areprotectedandpromoted.The legislationnotonly
enforcestheright to protectionbut alsogiveseffect,asfar as possible,to an
individual’s right to autonomy,to be treatedwith dignity andto havetheir
interestsmadeparamountover theinterestsof otherswhenmakingdecisions
abouttheirwelfare.

Recommendation— That the committee reaffirm theimportance of
guardianship and administration laws in protecting the rights ofolder people
who havea decision-makingincapacity and who have experiencedor are at
risk of experiencingexploitation, abuseor neglect.

A difficult questionarisesin relationto peoplewho arevery vulnerablebutwho
are,neverthelesscompetent.For example,this Office encountereda womanin
residentialcarewhosefinancialaffairswere beingmanagedby herson.She
expressedgreatconcernabouttheway in which he wasdoing this and, in
particular,thefact that he wasdoing sofor his ownbenefitandto thedetrimentof
her interests.However,shestatedthat shewantedno actiontakengiven that he
washeronly relative,that he did continueto visit herfrom time to time andthat if
shealienatedhim shewould feel completelyabandonedandalone.

Thisexampleis, in theexperienceof this Office, not uncommon.It is not,
however,a problemto which we cansuggesta legislativesolution.

5. Fraud

Theexperienceof this Office in relationto fraud is limited. Thesubmissionsthat
wemakeandwhich maybe consideredto be relevantto this aspectof theTerms
of Referencearedealtwith within thecontextof financialabuse.

6. FinancialAbuse

6.1 Financialabusegenerally

Theissueof financialabusemustbe seenwithin thebroadercontextof elder
abuse. It is difficult to quanti~thelevel of elderabusebut estimatessuggest
that some20,000peoplein Victoria alone andthereforeby extrapolation
some80,000in Australia areaffectedeachyear.

Elderabusecanbe definedasanyactthat resultsin harmto an olderperson,
which occursin arelationshipwherethcreis an implicationoftrust.

U) ~—~l<ildY C,> I ~4N>i in t the ish I nider
00i14 ~isflS~ > (1 (1(4K/lI .ni U mis ~sit ,,~ .r> & whi.eh involves; the.
S Ii OW 1<

~ Y’eiv’n~ - U ‘~
1 t K 01 Ce: V i s. prmtnrvcare

Ii 1i-~ K ii he wi’1’ ,w=ni

• A. ‘~-:h~I is U ‘vv ~., niuic, A mm <‘‘iii La I V t. i)SKZ

4 ProtOe&’i I ‘(‘K’ a>e~,>~> “mne”amt<. I h }YatKon

4



• I (12(1 agenciesssioon <au. ecinnto oWi support to othera>eneies
IhPK}U>P it0 Ci~ 21(1 K1Y(iKtaflwe As k5C11 ~s 4 stAt ‘Wit ‘><‘“ilCV”%OUK’CKK2is

es< o~U CA > in” w cK2e>~> V nodmike thIs roW
• I ilis LW’ (0 or luci SK~I pl i i~ 5 KcA’Vis KB K’isSK/’’dt0 in 0~ i OIAKIOIV’ 01 KhUSKS

• \i~ e~‘iluau’m ,t’the ette>ti e~~tY~ A tAcse ‘4’ 1 ‘

Abusecantakemanyforms includingpsychologicalphysical sexual neglect
andsocial. However,it is universallyacceptedthat themostcommonform of
abuseis that of financial abuse.

Most commonly,financialabuse in generalterms involvesfamily
membersin either:

a) Preservingan inheritanceby not spendingmoneyon an olderperson’s
welfareneeds;or

b) Bringing forwardan inheritanceby usingan olderperson’sassetsfor
their ownbenefit.

Examplesof financialabuseinclude:

• Taking,misusingor using,withholding knowledgeaboutor
permissionin regardto moneyorproperty

• Forgingor forcing an olderperson’ssignature
• Abusingjoint signatoryauthorityon ablankform
• MisusingATMs andcredit cards
• Cashingan olderperson’schequewithout permissionor authorisation
• Misappropriatingfunds from a pension
• Gettingan olderpersonto signawill, deed,contractor powerof

attorneythroughdeception,coercionor undueinfluence
• Persuadingan olderpersonto changea will or insurancepolicy to alter

who benefitsfrom thewill or policy
• Usingan authorisedpowerof attorneynot in theinterestsof theolder

person
• Negligentlymishandlingassetsincludingmisuseby a caregi.ver
• Promisinglong-termof lifetime carein exchangefor moneyand

propertyandnot providing suchcare
• Over-chargingor notdeliveringcaregiving services
• Denyingaccessto moneyor property
• Getting anolderpersonto go guarantorwithout sufficient knowledge

to makean informeddecision

Most relationshipsdo not involve abuse.However,oncewerealisetheextent
to which peopleastheybecomeolderrely upon otherswecanalsorealisethe
increasinglevel ofrisk from thosesmall proportionofrelationshipsthat are
abusive.A valuablestudywasundertakenin Queenslandin 2002.2

1 Hafemeister, T. (2003) in Elder Mistreatment: abuse, neglect and exploitation in an ageing

America (ed. Bonnie, R) National Academies Press, Washington. As cited in a discussion
paper dated 3 November 2005 from the Office of Senior Victorians.

Cheryl Tilse, Deborah Setterlund, Jill Wilson and Linda Rosenman, Ageing and Society 25,
2005, 215-227.
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