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Aged Rights Advocacy Service Inc.

Submission to the
Standing Committee on Legal and Constitutional Affairs Inquiry into Older
People and the Law.

The Aged Rights Advocacy Service Inc (ARAS) assists older people, or their
representatives, whose rights and entitlements are at risk when they are using
services in Commonwealth subsidised Aged Care Services (including residential
facilities), and Community Services funded by the Home and Community Care
(HACC) Program, or where they are at risk of, or experiencing, abuse by family
and friends (Abuse Prevention Program). ARAS also has an Aboriginal Advocacy
Program for older Aboriginal people, providing information about their rights and
improving their access to aged care services.

Our experience and learning from the reports of financial exploitation in the
Abuse Prevention Program, and the Aboriginal Advocacy Program, have
informed this submission. ARAS provides social advocacy, not legal advocacy.
"~ ARAS advocates that recommendations to be considered by the Standing
Committee would be able to prevent or address some of the more common
scenarios presented in this paper. Some of this information was provided in
response to the Discussion Paper: Enduring Powers of Attorney to the Attorney
General of South Australia in February 2005.

The Abuse Prevention Program works on average with over 600 older people
each year, with information and advocacy support to assist them to maintain or
regain controt over their lives and assets. The average age of the clients of this
program is 78 years.

The definition of abuse used in the program is ‘Elder abuse is any act that occurs
in a refationship where there is an implication of trusf, which results in harm fo an
older person. Abuse can be financial, psychological, physical, social, neglect or
sexual’. This submission focuses on reports of financial abuse.

ARAS Abuse Prevention Program data for 2005-2006 indicates;

¢ In 55% of these cases the alleged abuser was the adult son or daughter,

» Financial exploitation was a factor for 37% of clients. This is similar to data
in previous years,

e 17% of the all cases were related to the misuse of Enduring Power of
Attorney (EPOA),

« Other instances of financial exploitation may not have occurred had there
been an EPOA in place.




Enduring Power of Attorney

Many of our clients have indicated that

» they were not aware of the power they were investing in the donee
through this instrument,

¢ they have stated they were told by the family member to sign the
document and they complied as they trusted the person concerned,

+ they were not aware they could put limitations on the scope of the financial
activity that the donee can undertake,

e the signing of the instrument occurred while they were in hospital, or ill, or
suffering the effects of medication, and otherwise unable fo give valid
consent,

¢ the donee has assumed powers outside of the scope of the instrument, for
example deciding where the donor will live, or

e they were induced, coerced or intimidated into signing the instrument.

‘I thought at the time that the POA was a good idea but did not realise the extent
of power | had handed over to my chitdren. | was not aware of placing conditions
in the document to protect me — but these are my children!” Stated by older
woman who had major surgery and gave EPOA to adult children for the time she
was in hospital, Her bank balance dropped $20,000 and they threatened fo put
her away (in a nursing home) if she did not stop causing trouble by asking about
her money.

Older people have reported that they did not understand the nature and effects of
the EPOA document. This lack of knowledge about the EPOA is apparent in both
the general and professional communities, and is indicative of the general lack of
community awareness. Anecdotes from consumers of ARAS, suggests that not
all Solicitors/Lawyers are adequately informed of the legal implications of EPOA
so they can provide little information about protections to their clients. increasing
information to the community about advance directives would be empowering for
older people, who are one of the ‘at risk of financial exp!oatat;cn groups, and
could assistin bafeguardmg their rights.

A number of safeguards to protect the donor from potential financial exploitation
could be put in place. For example, the independent witness could receive
training in assessment criteria to be able to determine whether the donor
understands the nature and effect of the document. There may also need to be a
requirement that the independent witness interview the donor alone, or suggest
further exploration be undertaken to ensure that the older person is fully
cognisant of the implications of the document, and have not been influenced or
under duress to sign.

Limiting the power given in the document may be insufficient as a safeguard in
some instances.




APP clients have also indicated that:
¢ they were not aware that restrictions could be placed on the authority of
the donee,
» they would have been unwilling to place restrictions given their sense of
loyalty to, and the level of trust conferred on the donee, or alternatively,
s the coercion that occurred during the signing of the instrument would have
disempowered them from creating such restrictions.

Information could be more widely available about using restrictions on the
authority of the donee as a safeguard. The question then arises as to how these
restrictions would be monitored to ensure the donor’s wishes are implemented.

Determining that the donor does have the capacity necessary to make valid
consent, where there is any doubt, could occur prior to the signing rather than
retrospectively, which would be difficult to prove. Where negative family
dynamics are an issue, ARAS suggests to our clients in the Abuse Prevention
Program that they demonstrate that they do have capacity when they are making
the instrument, to minimise the potential for a challenge in the future when family
dynamics may have changed.

There have been instances where the donee has continued to access the
donor’s assets while a challenge to their actions is mounted. A specific safeguard
would need to be in place to ensure that the donar's assets were protected while
the validity of the instrument was determined by the court or other body.

Increasing the accountability of the donees, and undertaking regular audits could
act as a safeguard and ensure that the donee is properly exercising their powers.
it would be possible for the donee to sign an agreement stating that they are
aware of their obligations, and will maintain full and proper financial records with
the understanding that they can be audited. Without the potential for an auditing
process to be in place, it is difficult to discover transactions in favour of a donee
or donee’s friends, and if discovered it is difficult to address.

Older people have reported that when they challenge the donee, the donee often
claims they were not aware of their obligations. Raising awareness of the
donee’s obligations would be extremely beneficial. An information kit could be
developed, containing examples of proformas or checklists that would be
acceptable as a record of financial transactions. This may assist donees to more
easily comply with their obligations.

People who contact cur agency concerned about potential financial exploitation
of a legally incapacitated person are referred to the Guardianship Board. There
have also been examples where the time lapse between an administration order
being made by the Guardianship Board and the implementation by the Public
Trustee has allowed the abuser to take the assets of the older person.




Consideration should be given to automatically revoking an EPOA where the
donee is a paid carer or health provider for the donor, and having a regulation
from this occurring in the first place. There are examples of paid carers
ingratiating themselves into the lives of frail, isolated and vulnerable older people
in order to personally gain financially from their relationship.

Registering the EPOA could provide a strong safeguard as some clients have

- reported that they recall signing some papers and are unable to recall what they
were. ARAS has numerous examples of older people whose mental capacity
may have been compromised while they were in hospital, suffering ill health or
suffering the effects of medication, or otherwise unable to give valid consent,.
Currently this is difficulf {o ascertain in these circumstances. ARAS would support
some form of registration with due consideration of cost. It is important that any
measures that would reduce access to this safeguard on the basis of capacity to
pay or by making the process too onerous, not be implemented

There are many examples of banks not being consistent in their approach to, and
handling of, the EPOA. There have been occasions where the older person has a
dementia and the EPOA has been enacted, and the bank still allows the older
person to withdraw substantial amounts of money that is then given to the abuser
who has targeted them.

The cost of bank fees can act as a deterrent that prevents the older person from
seeking bank statements from previous months to find out where their money
has gone. Older people are less likely to access this information electronically.

“I should have put something in writing but | trusted my son implicitly. Now | have
no money and nowhere else to go”. Stated by 85 year old woman whose son
suggested she sell her unit because he was concerned about how she was
coping. He used the money fo build an extension to his house and when his
marriage ended up in divorce, he told his mother that the money she had given
would be used to pay out his wife”.

The issue of trust is also apparent in instances where the older person is invited
to sell their home, put the money into an extension of the adult child’s house and
in return they will be looked after. Older people report that as they trusted their
adult child, they have not put any formal agreements in place and this proves
detrimental when things go wrong. For example the adult child gets divorced and
the home has to be sold (as above), or the family dynamics change and the
relationship sours, leaving the older person homeless and without assets.

Formal agreements or other protections should be promoted for smaller amounts
of money or assets too. Once a belonging or asset has been taken, the older
person rarely gets it back. The family member may have pawned it, spent it on
drugs, alcohol, the pokies etc and it can never be redeemed. There can be a
threat made to the older person in order to get them to hand over the money or






