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UXThe Committee Secretary
/ Legal and Constitutional Affairs Committee

PO Box 6021
Parliament House
CANBERRA ACT 2600 26 November 2006

Dear Sir

ADEQUACY OF CURRENT LEGISLATIVE REGIMES IN ADDRESSING THE LEGAL
NEEDS OF OLDER AUSTRALIANS

Enclosed is my submission containing some matters that I believe should be brought to
the attention to the House of Representatives Legal and Constitutional Affairs Committee
in looking at the current legislative regimes addressing the legal needs of older
Australians.

I have attempted to keep the submission short and limited to just a few of the very many
problems that I have encountered whilst living in a retirement village and whilst compiling
a very lengthy submission to the Western Australian Government concerning its current
review of the retirement village legislation applicable to the State of Western Australia.

If you should wish discuss any queries that you may have with the enclosed submission or
require further supportive information please do no hesitate to contact me through the
telephone numbers, fax number or e-mail address as shown in the letterhead above.

Yours faithfully

C. J. Allsworth
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INTRODUCTION

This submission is made by Mr. Clement James Allsworth of
and is based upon his experiences as a resident of a Retirement Village in Western

Australia and as a member of the Western Australian Retirement Complexes Residents
Association ("WARCRA").

The main thrust of this submission attempts to identify what might be termed financial
abuse of Retirement Village Residents generally being exercised by the Developers
and/or the Managers of Retirement Villages within the state of Western Australia.

It does however extend to include reference to other excesses of village Developers and
Operators and includes evidence of the increased exposure of Retirement Village
Residents to the Segal pressure of Developers and Managers and the reduction in
protection enacted by the Western Australian Government.
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RETIREMENT VILLAGES

1. TYPES OF RETIREMENT VILLAGES

By way of basic introduction to the various types of Retirement Villages to which this
submission refers, villages are developed under the following categories -

• Lease~for-Life where the occupant/s do not own their residential premises.
• Strata Title where the resident/s own their residential unit and the land it stands on

and the Developer owns the community centre and the roads and other areas are
common areas

• Purple Title where the residents purchase an undivided share in the whole of the
village including the land and improvements, such that each resident owns an
undivided share in all of the other residents units, the community centre and all of the
common property usually described as "common areas", such that the residents are
jointly and severally liable in respect to all of the benefits and burdens attaching to
the "share title". It is therefore necessary for each of the residents to grant to each
other resident and exclusive licence to occupy their particular unit.

Another type of village, often described as a "Life style Village" is one where the resident
has a lifetime lease of the land upon which their unit is situated and the unit itself is owned
by the resident/s and is usually of a "transportable" type construction.

As a general rule of thumb, residents must be 55 years of age or over to qualify for
purchase for residency of their units. Most residents however are retirees having attained
the age of 65 or over before entering a village. The expression "residents" as used in this
submission must therefore be taken to mean older Australians of 65 year or older and in
any event will in due course include those under the age when entering the village but
very likely to be over that age when exiting the village.

2. RETIREMENT VILLAGE LEGISLATION

The retirement village legislation, which is supposed to provide a degree of protection to
the residents, consists of a number of acts and regulations, the primary ones of which are-

• The Retirement Villages Act 1992 (the "Act")
• The Fair Trading (Retirement Villages Code) Regulations 2003 (the "Code")
• The Retirement Villages Regulations 1992 (the "Regulations")
• The State Administrative Tribunal Act 2004

The first three pieces of legislation are supposed to be administered by the Department of
Employment and Consumer Protection ("DOCEP"), but in most cases the Department
seems to fail to provide adequate protection to residents.

The Act and the Code are currently being reviewed and have been the subject of very
many submissions by many residents of retirement villages and other involved parties
including WARCRA whose submission is 98 pages long. A copy of this can be provided if
needed.
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The initial process of this review has been for DOCEP to conduct public meetings
throughout the State to elicit residents views on a variety of issues including their
expectations before entering into retirement village life and how those expectations were
met or otherwise. Responses were many and varied but some of the most contentious
issues related to matters such as budgeting and expenditure, exit fees, refurbishment
contributions and deficiencies in disclosure information.

The Act was clearly written without properly taking into account the various different
ownership/responsibilities attaching to each kind of different development, especially as
applied to the Purple Title Village. Even the result of an appeal against a decision given by
the District Court failed to look across the whole spectrum of retirement village titles. The
result is that even where the root of title is a shared title with joint and several rights and
responsibilities that cannot be contracted out of, it advocates that Developers and
Managers can enter into contracts with residents under such regime but in different terms
as between the shareholder residents. Such ruling is clearly in error and does nothing but
heip the Developers and Managers exploit the more vulnerable older Australians.

The Regulations sets out a number of disclosure requirements that are clearly not properly
enforced as it is a matter of concern that many residents only find out after having living
within a retirement village that information was either not disclosed or was fudged to the
extent that the real information was not easily ascertainable at the time prior to committing
to live in the village.

The State Administrative Tribunal Act 2004 took over the duties of the Tribunal as
originaily constituted under the Act itself and further addressed within the Code (recently
re-issued as the Fair Trading (Retirement Villages Code) Regulations 2006.

Supposedly all of the provisions as they related to the Tribunal under the Retirement
Villages Act were carried over to the State Administrative Tribunal Act under the guise of
"enabling legislation", but which the government without any consultation or notification to
the residents then forthwith repealed. The basic result of that was that residents are now
exposed to the full power of the legal profession being brought to bear against them that
could not happen before. Also questions asked of the State Administrative Tribunal
concerning the risk of legal cost being awarded against a resident went unanswered. It
gave the same response as DOCEP namely, go and get legal advice and don't come to
us for your legal advice. All of this puts the retirees pensions and investments at risk, or
otherwise a resident must, as a lay person, try and fight the far greater financial and legal
resources available to the Developers and Managers. Another ploy used by Developers
and Managers when in dispute is to use every trick available to them to stretch out the
process of dispute and wear down the residents either until they get so desperate to have
some peace that they give up, or in fact until they die. We have seen this happen.

House of Representatives legal and Constitutional Affairs/Submission December 2006



21 November 2006 5

PUPPLE TITLE OWNERSHIP

The title is issued under the Transfer of Land Act 1893.

Purple Title is a "Share Title" where in the case of our Village the owner is all of the people
who own the 160 undivided shares.

No single person is an owner in their own right. By reason of the root of title established
under the Transfer of Land Act the "share holders" are therefore jointly and severally liable
for the benefits and burdens attaching to the land and improvements. Any default by one
(undivided) shareholder becomes the responsibility of the other shareholders who may
subsequently initiate action to recover from a defaulting shareholder

Therefore no single shareholder can enter into any contract/s with another person for that
other person to do anything affecting the joint and several property (the land and the
buildings) or the rights, duties and obligations attaching to the ownership of all of the other
shareholders.

According to section 3 of the Act, "all laws statutes Acts Ordinances rules regulations and
practice whatsoever so far as inconsistent with this Act shall not apply or be deemed to
apply to land whether Crown, freehold or leasehold which shall be under the operation of
the Act". That means that no one may contract out of the Act

The Developer claims that as each residents has entered into a separate contract with
itself and the Manager, there can be different amendments according to circumstances
which is patently at odds with the basic ownership of the title, it has also, by changing its
disclosure information effectively created different contracts as between different residents
according to the relevant period of time that they entered into residency within the village.

The Developer also refuses to acknowledge the inequity of very many issues sufficient for
us to believe that there has been a deliberate intent on the part of the Developer to
suppress the rights of the Residents by means amounting to unconscionable conduct or
by exploitation of the Residents.

There is evidence to show that the Developer did not originally intend to develop
Retirement Village under Purple Title, as evidenced in its early disclosure

information. Also, there is no evidence to show that when the Developer changed its mind
it ever notified those to whom the representations were made, either when the decision to
change was first made or at any later stage. It is further understood that the Developer will
establish any future retirement villages that it develops on the Purple Title system and not
Strata Title as it has done with earlier villages.

A good reason for this is that there is no complimentary legislation applicable to
Purple Title, as there is for Strata Title. This therefore relieves the Developer of any
constraints that apply under Strata title. This in itself has already identified a serious issue
where, without complimentary legislation, would seem to require a 100% affirmative or
negative vote for any decision to be made for anything to be done, or not done.

The manner in which the Developer has constructed the Deed has further ensured that
the Residents have no right to remove and replace the Manager at any time even if they
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should have good reason to do so. The Developer has also, in various areas, created an
agent/principal relationship between each Resident and the Manager, but which
arrangement denies the Resident any rights that normally accrue to a principal. Then
there is a denial of any agency/principal relationship to add to the confusion.

AH of this more clearly indicates that there is a serious legal need for older Australians to
be protected from the exploitation being indulged in by corporations such as the
Developer and its subsidiary company the Manager, in the case of our retirement village.
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