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DearMr Chafer

REVIEW OF AUDIT REPORTS 2005-06

Thank you for your letter of 18 April 2006, in which the committeeadvisesthat it is
reviewingcertainreportsoftheAuditor-General.

The purposeof this submissionis to drawto the attentionof the committeeissuesarising
from two of thosereports,Report No. 28 and ReportNo. 31 of 2005-06,relating to the
managementof net appropriationagreementsand the Roads to Recovery program,
respectively.

REPORTNo. 28, 2005-06— NETAPPROPRIATION AGREEMENTS

According to this report, in 2004-05therewere 67 Commonwealthagencieswhich had
revenuesavailable to them undernetappropriationagreementsamountingto $1.46 billion.
Agenciesareableto spendor accumulatethis moneywithout prior parliamentaryapproval
and,until this Audit report,without any systematicoverviewofthesourcesofthis money.

Technically,theParliamenthasappropriatedthemoneyin compliancewith section83 ofthe
Constitution,by a combinationofthe appropriationactsand theFinancialManagementand
AccountabilityAct. In reality, however,theParliamenthasnot approvedin advanceofthis
moneybeingavailableto agenciesforthepurposesfor which it maybe expended.

This sourceof moneyfor expenditureis addedto other sourceswhich are, in reality, not
approvedin advanceby the Parliamentby an appropriation:special appropriations,now
amountingto over 80 percentof all Commonwealthexpenditure,and usuallyof indefinite
amountand duration; surplusescarriedover by agenciesfrom theirappropriations;special
accountsinto which some revenuesare directly paid; and advancesto the Minister for
FinanceandAdministration,albeit that expenditurefrom the latter is theoreticallylimited to
urgentandunforeseenor overlookedexpenditure.

Section81 ofthe Constitutionwasregardedin thepastasrequiringthatall moneyraisedor
receivedby governmentbe paid into the ConsolidatedRevenueFundwhich thenhad to be
appropriatedby theParliamentfor expenditureto be made. Thiswasreferredto in aprevious
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hearingof the committeeasthejam jar systemofaccounting.1 It wasput to the committee
thattheConstitutioncompelsthis jamjar accounting. It wasmandatednot only, asindicated
at thehearing,becauseit allowedthe surplusrevenueof theCommonwealthto be identified,
butbecauseit facilitatedparliamentarycontrolandapprovalofexpenditure.2

What wenow haveis a systemof multiple jamjarsandmultiple hollow logs andvirtual, not
real,accounts,andvery largeexpendituresnot in reality appropriatedby theParliament.

The problemsidentifiedby the Audit report in relationto net appropriationagreementsare
similar to theproblemsidentifiedby previousreportsin relationto themanagementofspecial
accountsandspecialappropriations.3

It is suggestedthattheproblemsidentifiedin all ofthesereports,whichmight bedescribedas
neglectof legal requirementsand unsatisfactorymanagementand accounting,have arisen
partly from a systemwhich encouragesthoseattributesby havingthosemultiple jamjarsand
hollow logs andcomplexflows offunds. While this systemmaygivemaximumflexibility to
agencies,it is not conduciveto respectfor legality andgoodmanagementandaccounting,nor
to parliamentaryaccountability.

TheHigh Courtmayhavegiventhe legal greenlight to the systemin judgementssuchasthat
in Northern SuburbsGeneralCemeteryReserveTrust v the Commonwealth,4but that does
not absolve the Parliamentof the responsibility to ensure an appropriate degreeof
parliamentaryscrutinyandcontrol.

REPORT No. 31, 2005-06 — ROADS TO RECOVERY PROGRAM

Apart from identifying someproblemswith this program,this report demonstratesthat the
outcomessystemof appropriationshaseffectively removedparliamentarycontrol of the
purposesof expenditure. The Departmentof Transport and Regional Serviceshas two
outcomes: “a better transport system for Australia”, and “greater recognition and
developmentopportunitiesfor local, regionalandterritory communities”. Havingpreviously
chargedexpenditureon theRoadsto Recoveryprogramto thefirst outcome,the department
decidedthat theprogramcouldjust aswell be chargedto the secondoutcome,andin this it
hadthe supportof a legalopinion. This confirmsthat, apartfrom havingindefiniteamounts
ofmoneynot appropriatedby theParliamentattheirdisposal,agenciesareableto spendthat
moneyon whateverthey choose.

This wasalso confirmedby the majority of the High Court in Combetv Commonwealth.The
joint judgmentby four of the majority justices was accuratelycharacterisedby one of the
dissenters,JusticeMcHugh,asauthorisinganagency“to spendmoneyon whateveroutputsit
pleases”.5In soholding,thejoint judgment,as indicatedby dissentingJusticesMcHughand
Kirby, effectively repudiatedthe principleson which earlierrelevantjudgmentsof the court
werebased.6

More significant, however, were the words of the separatejudgementof Chief Justice
Gleeson:

If Parliamentformulates the purposesof appropriationin broad, general
terms,thenthosetermsmustbeappliedwith the breadthandgeneralitythey
bear.7
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Theproblemwith the casebeforethe courtwasthat the outcomesin the appropriationbills
nowhavesuch“breadthandgenerality” thattheywill bearany application. TheChiefJustice
wenton to drawattentionto thesolutionto thisproblem:

The higher the level of abstraction,or the greaterthe scopefor political
interpretation,involved in aproposedoutcomeappropriation,thegreatermay
be the detail requiredby Parliament beforeappropriating a sumto sucha
purpose;and the greatermay be the scrutiny involved in a reviewof such
expenditureafterit hasoccurred.8

It is submittedthat the Parliamentshouldtakeup the ChiefJustice’ssuggestionandinsist on
a much greaterlevel of detail before appropriatingsums to outcomes. As long as the
outcomesremainasvagueandnebulousasthey arecurrently,andthe informationprovided
to Parliamentis of suchpaucity, looseshuffling ofmoneysuchasrevealedby this reportand
previousreportswill continue.

Pleaselet meknowif thecommitteerequiresany elucidationofthesepoints.

Yourssincerely

1’~b
—,

(Harry Evans)
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