









































Commonwealth agencies, the States and Territories and industry and non-government
stakeholders.

COAG has endorsed reports addressing biological and radiological hazards, and a round of
public consultation on a draft report on hazardous chemicals is scheduled for February to
March 2008.

RECOMMENDATION 20

The Committee recommends that the Australian Government propose that the Standing
Committee of Attorneys-General or other appropriate forum undertake an investigation
into the feasibility of establishing a trans-Tasman judicial commission to provide a
comprehensive informational resource for the Australian and New Zealand judiciary in
relation to Australian and New Zealand judicial decisions.

Proposed response:
The Government does not accept the recommendation.

The aim of the Committee’s recommended trans-Tasman judicial commission is to provide
a comprehensive informational resource on judicial decision-making, particularly in the
areas of sentencing and penalties. In Australia there are already sentencing databases
available in New South Wales, Victoria, Queensland, Tasmania and the Australian Capital
Territory.

Further, the former Government provided a grant to the National Judicial College of
Australia to develop an electronic database with information about sentencing for
Commonwealth offences. The database is designed primarily for use by the judiciary in
Australia and is accessible by Australian judicial officers via a secure login on the National
Judicial College of Australia website.

The database was launched on 9 February 2008 and provides users with online access to:

e statistical information on the range of penalties imposed for Commonwealth criminal
offences and comparative sentencing information

o the full text of Commonwealth Acts and Regulations related to sentencing

¢ a Commonwealth Sentencing Principles and Practice component which contains
concise commentary on sentencing principles and includes links to the full text of
cited judgments from the High Court database and the legislation component, and

e summaries of significant cases decided by the High Court of Australia and State and
Territory Supreme Courts about sentencing for Commonwealth criminal offences.

The Government will ask the National Judicial College of Australia to explore with courts
and judicial education bodies in Australia and New Zealand the feasibility of establishing
computer links between the various sentencing databases to enable judicial officers in all
jurisdictions to have access to the information on those databases.

Sentencing databases also supplement the availability of judicial decisions more generally.
In Australia all federal courts, State and Territory superior courts and some other courts
make their decisions available online and many decisions are also published in law reports.
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Decisions of New Zealand superior courts are also available online or through commercial
sources.

In view of the wide availability of decisions of Australian and New Zealand courts, existing
State and Territory sentencing databases and the recently established Commonwealth
sentencing database, at this stage the Government does not support the undertaking by
SCAG of an investigation as proposed in the recommendation. It would be a matter for
other forums, including commercial publishers, to consider the feasibility of establishing an
informational resource of the kind proposed.

RECOMMENDATION 21

The Committee recommends that the Australian Government seek to expedite national
legislative harmonisation of limitation statutes at the Standing Committee of Attorneys-
General.

Proposed response:

The Government accepts the recommendation in principle in that it is coordinating a review
of limitation laws across jurisdictions in Australia. SCAG has established a working group
and substantial work has been done to develop comprehensive information about current
limitation laws. This information will be a valuable resource for business and the legal
profession. It will also provide SCAG with a basis for considering the benefits of further
legislative reform in this area.

RECOMMENDATION?22 %,

The Committee recommends that the Australian Government propose that the Standing
Committee of Attorneys-General undertake an investigation into the development and
implementation of a national model contract code.

Proposed response:
The Government accepts the recommendation in part.

Contract law in Australia is primarily based on the common law, which is to a large extent
a single unfragmented body of law. However, discrete inconsistencies may exist in relation
to the statutory regulation of contract law.

The Government is not convinced that sufficient evidence exists supporting the codification
of contract law. However, the Government agrees that an investigation should be
undertaken into whether there is a need for harmonisation of the elements of contract law
that are already regulated by statute, particularly in relation to consumer law.

This is an issue that will, in part, be considered by COAG’s Business Regulation and
Competition Working Group which, in consultation with the Ministerial Council on
Consumer Affairs (MCCA), will respond to the Productivity Commission's recent inquiry
into Australia's consumer policy framework. The Commission examined ways to improve
the harmonisation and coordination of consumer policy and its development and
administration across jurisdictions in Australia, as well as ways to avoid regulatory
duplication and inconsistency. It recommended that Australian Governments should
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implement a new national generic consumer law to apply in all jurisdictions generally
based on the consumer protection provisions of the Trade Practices Act. The Commission
also recommended that a provision should be incorporated in the new national generic
consumer law that addresses unfair contract terms. COAG has agreed that it will respond to
the Report in October 2008, and that this will form the Government’s response.

RECOMMENDATION 23

The Committee recommends that the Australian Government, at the Standing Committee of
Attorneys-General or other appropriate forum, should highlight the strong need to finally
achieve a national uniform evidence law system and seek to give fresh impetus to this goal.

The Committee also recommends that the Australian Government should seek to maintain
this impetus until the uniform evidence law system is achieved.

Proposed response:
The Government accepts the recommendation.

The Australian Government is committed to a national uniform evidence law system.

In July 2007, SCAG endorsed a model Uniform Evidence Bill (model Bill) and noted that
introduction was a matter for each jurisdiction. The Australian Government continues to
encourage all jurisdictions to adopt the Uniform Evidence Scheme through enactment of
the model Bill.

A second series of evidence reforms are currently being considered by a SCAG evidence
working group, which developed the model Bill. The working group comprises officers
from the Commonwealth, New South Wales, Victoria, Western Australia, South Australia,
Tasmania, Australian Capital Territory and Northern Territory. The Australian
Government will continue to work constructively with States and Territories through this
forum.

RECOMMENDATION 24

The Committee recommends that the Australian Government, at the Standing Committee of
Attorneys-General or other appropriate forum, should highlight the strong need to move
ahead with the national implementation of the MCLOC Model Criminal Code and seek to
give fresh impetus to this goal.

The Committee also recommends that the Australian Government should seek to maintain
this impetus until the Code is implemented nationally.

Proposed response:

The Government accepts the recommendation.
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The Government has implemented large parts of the Code. The States and Territories have
only implemented these in part.

The Government is working with States and Territories to progressively implement the
Model Criminal Code. Priorities for implementation were agreed by COAG on

5 April 2002 and include the model forensic procedures provisions, computer offences and
serious drug offences. Implementation priorities following the completion of the COAG
agreed programme are the subject of discussion between the Commonwealth and the States
and Territories.

Implementation of the Model Criminal Code is monitored by SCAG, and the the
Government has actively encouraged States and Territories to implement the Code. At
the March 2008 SCAG meeting, Ministers reaffirmed the COAG priorities and agreed that
implementation priorities should be examined further in advance of the next SCAG
meeting,

RECOMMENDATION 25

The Committee recommends that the Australian Government should highlight the issue of
regulatory inconsistency in privacy regulation, including in the area of workplace privacy
regulation, in its submissions to the current Australian Law Reform Commission inquiry
into the Commonwealth Privacy Act 1988 and related laws.

Proposed response:
The Government accepts the recommendation.
The Government supports greater consistency of information privacy regulation at the

federal, State and Territory levels of government and the Australian Law Reform
Commission has been informed of the Government’s views.

RECOMMENDATION26 *

The Committee recommends that the Australian Government raise, at the Council of
Australian Governments or other appropriate forum.:

~  The circulation of draft intergovernmental agreements for public scrutiny and
comment,

-~ The parliamentary scrutiny of draft intergovernmental agreements; and

- The augmentation of the COAG register of intergovernmental agreements so as to
include all agreements requiring legislative implementation

With a view to the implementation of these reforms throughout the jurisdictions.

Proposed response:
The Government does not accept the recommendation.

The Government acknowledges the concern for openness and transparency in agreement-
making that underpins this recommendation. However, in a practical sense, to give effect
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to the recommendation would be almost impossible. Some intergovernmental agreements
signed by COAG members are not settled until the day of the meeting or require further
negotiation before being signed out-of-session. Other agreements cover matters that for
security reasons should not be the subject of public consultation processes or be available to
the public generally.

While in some cases scrutiny may be practical where it is agreed to by all parties, the
Government does not support implementation of the suggested measures as a general
practice.

RECOMMENDATION 27

The Committee recommends that the Australian governments discuss with the New Zealand
Government the trans-Tasman harmonisation of legal systems in respect of all matters
relating to Australian harmonisation where there can be mutual benefit. A special focus of
this discussion should be the goal of achieving a single trans-Tasman legal market.

Proposed response:
The Government accepts the recommendation in part.

SCAG and other ministerial councils have recently been considering and pursuing a range
of projects aimed at the harmonisation of legal systems within Australia, for example model
legislation for a national legal profession, evidence laws, and identity crime.

The New Zealand Minister of Justice is a member of SCAG. The Government will
continue to encourage discussion through SCAG of legal harmonisation projects that are of
benefit to all Australian jurisdictions and to New Zealand, including the possibility of a
single trans-Tasman legal market. The Government will also encourage New Zealand to
participate in SCAG harmonisation working groups on projects where there is mutual
benefit in trans-Tasman harmonisation.

The Attorney-General will discuss with the New Zealand Attorney-General separately
projects that are of interest to the Commonwealth Government and New Zealand,
suggesting that these matters be pursued through bilateral discussions.
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