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Committee met at 2.33 pm

ACTING CHAIR (Senator Crossin)—I declare open this meeting of the Senate Legal
and Constitutional Legislation Committee. Thisis the hearing for the committee’sinquiry into
the provisions of the Law and Justice Legislation Amendment (Serious Drug Offences and
Other Measures) Bill 2005. The inquiry was referred to the committee by the Senate on 15
June 2005 for report by 9 August 2005. The bill proposes to insert a range of serious drug
offences into chapter 9 of the Criminal Code Act 1995 and also makes a number of minor
amendments to other legislation.

The committee has received 12 submissions for this inquiry, all of which have been
authorised for publication and are available on the committee’'s web site. Witnesses are
reminded of the notes they have received relating to parliamentary privilege and the
protection of official witnesses. Further copies of these are available from the secretariat.
Witnesses are also reminded that the giving of false or misleading evidence to the committee
may constitute a contempt of the Senate. The committee prefers all evidence to be given in
public but under the Senate’s resol utions witnesses have the right to request to be heard in
private session. It isimportant that witnesses give the committee notice if they intend to ask to
give such evidencein camera.
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[2.34 pm]
NORTH, Mr John, President, Law Council of Australia

ACTING CHAIR—Welcome. The Law Council of Australids submission has been
lodged with the committee and has been numbered 10. Do you wish to make any amendments
or alterations to that submission?

Mr North—No, thank you.

ACTING CHAIR—I invite you to make a short opening statement and at the conclusion
of that we will ask you a number of questions.

Mr North—Senators, | am pleased to attend this public hearing on behalf of the Law
Council of Australia, which is the peak national representative body of the Australian legal
profession. It is made up of the 14 bars and law societies throughout Australia and it has a
total membership of approximately 50,000 Australian lawyers. | say at the outset that the Law
Council support the federal government in its effort to stop drug supply. The Law Council
acknowl edge the need to strengthen laws and devel op effective strategies. We have reviewed
the proposed amendments and made our submission. We have raised concerns in five areas.
Our concerns relate to, firstly, the use of interim regulations; secondly, the introduction of a
number of legal presumptions and the application of absol ute liability which operate in favour
of the prosecution's case; thirdly, providing recklessness as the standard of criminal
responsibility—a fault element; fourthly, the application of alternative verdicts; and, finally,
the extension of the Australian Federal Police functions to assist particular authorities in
foreign jurisdictions. | will briefly go to each of those in order.

The interim regulations concern us because they will have an effective life of 12 months
and they will allow authorities to proscribe substances that have not yet been checked by
experts. The Law Council are concerned that interim regulations could take effect without any
adequate public consultation and there would be great uncertainty created by regulations due
to lack of public knowledge. There is an absence of full consideration by experts. The
possibility of not enacting the legidative amendments prior to the lapse of the interim
regulationsis also of concern.

Senators, | might digress to take you to a brief matter from the case of Sinclair against
Brown Coal Liquefaction [1992, 1 Victorian Reports, page 190]. On page 14 of the judgment
an important principle that we say is affected by things such as interim regulations and one of
our other concerns, alternative verdicts, is mentioned. It says:

Barwick CJsaid in alast mentioned case—
and | am happy to provide this to the committee later—

that to bind the citizen by a law, the terms of which he has no means of knowing, would be a mark of
tyranny.

Stephen J, in the same case, quoted approvingly from the judgment of Scott LJ in Blackpool
Corporation against Locker [1948, 1 King's Bench at 349, at page 361]. When speaking of
delegated legidation, His Lordship said:
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Thereis one quite general question ... of supreme importance to the continuance of the rule of law under
the British Constitution, namely, the right of the public affected to know what the law is.

Speaking of the maxim that ignorance of the law is no excuse, His Lordship continued that its
justification:

... isthat the whole of our law, written or unwritten, is accessible to the public—in the sense, of course,
that, at any rate, its legal advisers have accessto it at any moment as of right.

That is a problem that we see in this proposed | egisation with interim regulations that would
not be understood by the public, because, as you know, ignorance of the law is no excuse and
it also has an effect, we say, on allowing alternative verdicts, which was the fourth of the
points that we rai sed.

Briefly, a matter of major concern to us is the operation of presumptions and absolute
liahility. They are all set out in our submission. The effect of these presumptions is that the
prosecution is not required to prove that the defendant either knew about or was reckless in
relation to the intention to sell or to manufacture drugs. The onus is on the defendant to rebut
the presumption on the balance of probabilities. Absolute liability has an operation that is
similar in terms, and once again the onus is on the defendant to prove on the balance of
probabilities that a lesser quantity of drugs was involved pursuant to the defence of mistake as
to quantity, which isin proposed section 313.4 of the bill.

The Law Council is opposed to this scheme of shifting the burden of proof upon the
defendant by introducing a raft of presumptions and absolute liability. We say that that
undermines the presumption of innocence in international law under article 14.2 of the
International Covenant on Civil and Pdlitical Rights and what should be embraced by
Australian society. This favours the prasecution and is unfair and unjust.

We are also opposed to recklessness as the fault element. That says that the higher
threshold of guilty knowledge under section 233B(1) of the Customs Act would be replaced
by a lower standard of recklessness. We set out in our submission why that is so. We are
opposed to that. A person convicted of many of these drug offences faces the real possibility
of losing their liberty and serving prison terms that amount at the maximum to life
imprisonment. One major objective of the criminal law of deterring criminal behaviour is
better achieved, we say, by punishing a person who knowingly and intentionally commits an
offence. We also say, in relation to combining parcels of different drug transactions into the
one amount to get a greater amount, that you must specify the date and you must specify the
quantities. Other uncertainty isreally quite unfair in the criminal law.

| have spoken briefly about alternative verdicts. We say in relation to alternative verdicts
that, in the determination of any criminal charge against any person, as a minimum they
should be informed in detail of the charges against them and have adequate time and facilities
for the preparation of a defence. That does not occur if you allow alternative verdicts, even at
the time the judge is summing up.

Finally, in relation to the Federal Police extension of powers, we say that the AFP should
not assist countries that impose sanctions that are harsh, cruel and inhumane by international
standards. We say that this must not occur in relation to any country that has the death penalty
and we suggest that there should be a memorandum of understanding between Australia and
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relevant governments that states that cruel, harsh or inhumane treatment or punishment such
as the death penalty would not be applied where the AFP assisted in the process of conviction.
Thank you, Senators.

ACTING CHAIR—Thank you, Mr North. | will start by asking about your objection to
the interim regulations. What alternativeis there if the interim regulations are not used?

Mr North—We think you would have to legislate very quickly following the obtaining of
the relevant expert advice. What happens with these proposed interim regulations is that a
substance can be put on the list and someone could be convicted, including a sentence of up to
life imprisonment, when the experts themselves are not even in agreement as to whether or
not it is a properly prohibited substance. So we say that before you put anything down by way
of regulation you should at least have expert agreement on it.

ACTING CHAIR—Isit theissue that the interim regulation is a problem?
Mr North—Yes.

ACTING CHAIR—If you had expert advice as to what should go into the regulation, are
you saying it should immediately then be encased in legislation and there should be no need
for aninterimregulation at all?

Mr North—Yes, because the interim regulation leads us to that bit. | am sorry; | was at
some lengths to leave that out. It was much more eloquently expressed by those judges than
by me. That is the heart of all of this. What we are trying to get across is that, although the
drug trade is an insidious and horrible thing, the people who are brought before the courts
under these new bills need to have the presumption of innocence and they need to understand
the law. You cannot understand the law if you do not even know that a substance is prohibited
because it is there by way of an interim regulation.

ACTING CHAIR—What would stop a person knowing that a substance was under an
interim regulation? Are interim regulations not made publicly available and accessible? Are
they secret documents or something?

Mr North—I suppose you may have seen the list of drugs that are already there on the
schedulesin relation to the drug acts. There are literally dozens of them, with names that | do
not understand. For members of the public trying to come to grips with that, we say you really
do need the experts to convince the legislators that thisis a harmful substance that can be used
in the illicit drug industry, because members of the public would not know. There are
hundreds of prescribed substances on those lists. | have to look them up when | am trying to
do drug cases at some stages.

ACTING CHAIR—Isit that the interim regulations prevent people from understanding or
having that list accessible, or isit the way in which that list isformulated?

Mr North—I suppose that is right. It is the nature of the regulations themselves. At least
when you have the schedule, which is there now and which is legislated, you can look on it
and say to your client: ‘Yes, that is a prohibited drug. You are in trouble.” But, if you are
making interim regulations on a substance that has not been ticked off by experts, | think we
are leading into that territory that | was talking about in relation to the unknown—and the
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penalties which are proposed under this legidation are so severe. They range from 10 years to
25 yearsto life imprisonment.

ACTING CHAIR—Can | ask you about the application of the absolute liability. | know
from my time on the scrutiny of bills committee that there is great concern about shifting the
burden of proof and shifting that assumption of innocence—that is, that you are deemed to be
guilty and you have to prove that you are not. Is this a change that you believe is not
applicable to any area of law, or just to this particular law?

Mr North—Any area. It is a good question. We bdieve that it should not be applicable to
any area of law. We have reached the presumption that you are innocent and that the crown
should prove matters beyond reasonable doubt after hundreds of years of trial and effort. We
should not lightly give it away, particularly when the person who is convicted then faces such
draconian penalties, because they just may not be guilty when convicted under those lower
standards.

ACTING CHAIR—If the idea is to come down hard on drug traffickers and people who
tradein this area, would it not be, perhaps, an acceptable argument that thisis away to shift in
this area of law to prove how tough you are going to be? What is your response to that?

Mr North—There would probably be a great deal of public sympathy for that point of
view, but thetroubleisif you are the innocent person who is caught up in the absol ute liability
or in the presumptions and find yourself incarcerated for 20 years to life on a serious matter
when you are not guilty. That is the reason why, for murder and everything else, we say that
when the crown, with all of its resources, goes against the individual, the crown should prove
things beyond reasonable doubt—and no Senate and no government should walk away from
that just because we currently have a very, very serious problem of drug use in our
community, which we acknowledge.

ACTING CHAIR—The amendments to the Australian Federal Police Act—and | suppose
this might be a very controversial question—in relation to the recent publicity around the Bali
nine: your suggestion would apply to that case, wouldn't it?

Mr North—Yes, it would.

ACTING CHAIR—There should have been a memorandum of understanding with
Indonesia? Isthis a practical application of what you are suggesting?

Mr North—Yes. The Bali nine is an unfortunate situation because, as we understand it, the
AFP cooperation with the Indonesians occurred at the police to police level, not at the
government level. | understand that had our Attorney-General and others been involved the
Bali nine would not be open to charges that carry the death penalty. The Australian
government at this moment understands that the death penalty should not be there. | believe
that the cooperation was at the police to police level, and we are saying that needs to be
looked at.

Senator MASON—The acting chair raised an interesting issue about interim regulations,
and | want to return to that. Is the mischief that the legidation attempts to address that new
drugs can be created that are slightly different from drugs in the schedule? | do not know
anything about making drugs.
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Mr North—I am glad to hear that, Senator!

Senator MASON—BY dlightly changing the chemistry of the drugs you could in effect be
making very harmful substancesthat it is not technically illegal to make; is that the mischief?

Mr North—I suppose that is why they want to introduce interim regulations. We say there
is no need for that. If something is not classified and has not been ticked off by the experts,
there is no need to put it on a list. As you may know, all the drugs that are sold in Australia
take methylamphetamine, speed and things like that. When you get the analysis back, they are
only six or seven per cent quite often. But as long as there is one per cent or a measurable
quantity, and it happens to fall on the list of hundreds of drugs, that is enough. So | do not
think that really is the mischief. | think that interim regulations are a lazy and dangerous way
of convicting people. The experts should tick off that it is anillegal drug and then you as the
government and legislators should put it on the list, not leave it out in the ether so that people
will not know without a really tortuous bit of investigation whether it is on aninterim list.

Senator MASON—Let us be precise. Is your objection because criminal liability flows
from regulations and/or is it because the experts have not yet had a chance to look at the
proposed drugs?

Mr North—Both, because the case | quoted to you shows that we as citizens deserve to
know what isillegal and what is not.

Senator MASON—Let us go back to part 1 and look at the regulations themsel ves before
we go to part 2 and look at the experts. Looking just at the regulations would it really make a
difference—I| accept that regulations generally should not impose criminal liability—to the
average citizen whether they are looking through a schedule in an act or looking through a
schedule in aregulation? Would it make any difference to the liberty of the suspect in terms of
their culpability? | am not so sure it would. Is your argument simply one of principle? It is a
powerful argument.

Mr North—Yes. It is one of principle. Also, the case that | read to you talks about people
being able to find out readily whether something islegal or illegal. As you know, ignorance of
the law is not a defence. You cannot say, ‘I didn’'t know that substance was on your interim
list

Senator M ASON—BuUt you can still find out in aregulation.

Mr North—It is much harder. | think it is unnecessary.

Senator M ASON—Assuming, Mr North, that people will go and look at the legidation at
all to determine whether in fact that drug isonit, and | do not buy that. | understand what you
are saying, but | do not buy it as an argument. | would like to go now to part 2. Who are the
experts reviewing the particular drugs and how long would that process take?

Mr North—I do not know. It would be the department of analytical laboratories and
everybody else. They would look at it to see whether it is a hallucinogenic or whatever the
new drug of the week isin the dance studios. You need people who are experts, not lawyers.

Senator MASON—NOo, | understand that—you need scientists.
Mr North—Yes, scientists.
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Senator M ASON—Do you know how long that takes?
Mr North—I do not.

Senator M ASON—As a matter of interest, recklessnessis the fault element in this context.
You say that is inappropriate because it is, in a sense, lowering the standard. Once again, are
you saying that that is inappropriate in this context? You say it is a serious offence—it is a
very serious offence—but | recall from law school days that recklessness was sufficient for
murder. Why should it not be sufficient for drug i mportation?

Mr North—It depends. Under the Customs Act—out of which you want to take the drug
matters to put them all into here, which is laudable and will give us something that we can
understand—you needed to at least have guilty knowledge. But here, just to be reckless might
bring somebody in who really we say does not deserve life imprisonment or 25 years—which
they will get under that standard.

Senator M ASON—So0 you think the embrace is simply too broad.

Mr North—VYes.

Senator MASON—BLU it is not too broad for murder. Or they are different offences—is
that what you are saying?

Mr North—It is different. For murder you need intention. That intention does not mean
that you need intention to murder; you only need intention to cause grievous bodily harm, and
if death results that is then murder. But it till is an intentional crime. Here you have an
element of recklessness being brought in. It is the recklessness that can reduce murder to
manslaughter.

Senator MASON—Isn't recklessness still sufficient? Maybe it is not anymore; it used to
be.

Mr North—No. For murder you need an intention to kill—I am talking about New South
Wales, by the way—or an intention to cause grievous bodily harm.

Senator M ASON—Not the common law, | understand. | am with you.
Mr North—We are at cross-purposes, | am sorry.

Senator LUDWIG—We are informed under the EM about the interim regulation and
emergency determination. There are two. | take it that you are opposed to both the emergency
determination and the interim regulation.

Mr North—Yes.

Senator LUDWIG—We are advised that they will be disallowable instruments and will
therefore also be subject to some level of parliamentary scrutiny. | take it that that is not
sufficient to satisfy your objection to those two provisions?

Mr North—No, it is not. If they are sitting there unacted on during that 12 months and not
legidated then somebody could go tojail for life.

Senator LUDWIG—And the ability to have that reopened, if they are proved not to be or
it is subsequently not finalised? In other words, if some of the issues that you raise come to
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fruition, and they do not provide a regulation within 12 months, | suspect that provision
would then lapse, would it not?

Mr North—Yes. According to the legislation, if the provisions are not enacted after 12
months, the interim regulation lapses—too bad if you have done eight monthsin jail.

Senator LUDWIG—Yes; that is the point that | was getting to. If someone had already
been convicted and was serving a sentence for the offence, what is your view of what would
happen in that instance? Hopefully, they would find a reasonably decent lawyer to reopen the
case.

Mr North—Yes, but because it was an interim regulation, presumably validly enacted by
the Australian parliament, | wonder whether they would have any redress.

Senator LUDWIG—Yes. In respect of the other provision that you were asked questions
about, are you aware of whether an MOU in fact does exist between the Australian Federal
Palice and other law enforcement agencies overseas? | refer to where you specify cruel, harsh
or inhumane treatment or punishment or where the death penalty may apply.

Mr North—I do not know about MOUs between the AFP and anybody else. | understand
that the Australian government’s position is that they will not assist in matters overseas where
someone will face the death penalty. The AFP are setting up, as | understand it, cooperation
with other people, as they did in the Bali nine situation with the Indonesian authorities, but |
do not understand that that is any more than their own AFPinternal policy.

Senator LUDWIG—What | was curious to explore with you was your state of knowledge
in relation to what in fact the position was. | will have an opportunity to talk to the AFP,
obvioudly, to see what we can dlicit from them in respect of the arrangement. | was curious as
to what knowledge you acted upon to write your submission.

Mr North—We were disturbed by the Bali nine situation, which was a difficult one, |
assume, for the authorities, because the question was whether or not they should have allowed
these peopl e to come back onto Australian soil and then be arrested and therefore not face the
death penalty or whether they felt they needed to cooperate at that stage knowing full well
that they did face the death penalty. The real question for usis: what information did the AFP
have, what information did they share and were they alerted to the fact that all of this was
going on? In a few months it will probably make the Schapelle Corby case look like Mickey
Mouse, because you are going to have nine young Australians possibly facing the death
penalty in Bali. It is an extremely important matter for this committee and for the government
to decide how the AFP cooperate with overseas police forces in the future and how the
Australian government deals with it. As | understand it, the Australian government was not
talking to the Indonesians in the Bali nine case; that was just a matter of the AFP and the
Indonesian authorities. That iswhy nine Australians are facing the death penalty.

Senator LUDWIG—I do see it as an important issue. However, | was trying to establish
what knowledge you had in relation to the current state of play as to whether there was an
MOU or any other provision currently applying. That was the nub of the question.

Mr North—I am not certain—we can get back to you—but | do not think there is an
MOU.
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Senator LUDWIG—I am only asking for your knowledge upon which you wrote your
submission —whether you are acting on any understanding or whether it was a question that
was more at large; in other words, acting on newspaper reports and the like. That was the
issue | was trying to explore with you.

Mr North—Our information is that the AFP acted according to internal policy and not
with any MOU or any other government interference in place, because we wonder whether
the Australian government would have wanted them arrested there and be subject to the death
penalty. | have spoken personally to the Attorney-General, and the Australian government, as
| understand it, remains very much opposed to placing Australians in jeopardy of the death
penalty.

Senator KI1RK—I had one question following up a question that the chair asked in relation
to the use of presumptions and the change in rélation to certain offences that this bill is
seeking to bring about. Are there other offences that you are aware of that change the
presumption in the manner that this bill seeksto do?

Mr North—I do not think so. No, | am not aware of that. When you are thinking about
whether you are going to support these changes as a committee, just ook at the penalties open
to the authorities, which start with life and go down to 10 years. | would be very careful
because | would not like to face raised presumptions that assist the prosecution, who have all
the forces of money and intelligence behind them, against individual Australians or perhaps
overseas citizens.

Senator KIRK—This sets quite a bad precedent, which might be followed in relation to
lesser offences, perhaps, down the track.

Mr North—It would be the start of a dlippery slope.

Senator KIRK—Exactly. The DPP says in its submission that, without the provisions |
have referred to, the prosecution would face formidable difficulty in securing convictions.
What isyour responsein relation to that?

Mr North—That is not so. People get caught on a daily basis coming into Australia with
suitcases of drugs or drugs hidden in machinery or anything else, and convictions are
regularly obtained. What you must not do is be hoodwinked by that. If someone is found
bringing drugs in on their person then the presumption is there—it is the poor old Schapelle
case. It isa very difficult presumption to get over. In other ways they are getting convictions
on a daily basis in the courts under the existing law. There is not an outcry that lots of drug
smugglers or drug dealers are walking the streets having been freed.

Senator MASON—Can | ask a question playing the devil’s advocate in response to
Senator Kirk's questions. Mr North, let us take one of the presumptions on page 3 of your
submission, the fourth one down: presumption of intention to sell where a person has
manufactured a substance. You are in some clandestine laboratory somewhere and it is packed
to the rafters with speed or whatever. What is wrong with there being a presumption of
intention to sell where someone has been manufacturing piles of the stuff? It is logical that
they are likely to sell it. You understand the point. | do not find that particularly evil.
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Mr North—Itis not evil; it isjust changing the presumption that is evil. At the moment, if
you are in that laboratory when the police burst in and all of those drugs are there, you are
pushing it very hard uphill to try to get an acquittal; the existing law will convict you.

Senator M ASON—You think that would be enough?

Mr North—Yes. And they do have, under the existing law in the states, the Drug Misuse
and Trafficking Act, deemed supply charges and so on. But you are changing the onus here.
The only way you can get out of this presumption is by putting a heavy onus back onto the
accused on the balance of probabilities to get away from that presumption. You do not need it.
Your existing law is good; it is robust.

Senator M ASON—Are you worried that this will be used as a principle—even if it might
not make much difference in practice—in another context?

Mr North—Exactly.

ACTING CHAIR—Mr North, thank you very much for appearing before us today and
taking the time to send in a submission to the committee.
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[3.09 pm]
BUSH, Mr William Murdoch, Member, Familiesand Friends for Drug Law Reform
McCONNELL, Mr Brian Peter, President, Familiesand Friendsfor Drug L aw Reform

CHAIR—Welcome. Your association has lodged a submission with the committee. We
have numbered that as No. 8. Do you wish to make any amendments or alterations to that
submission?

Mr M cConnell—No, thank you.

CHAIR—I now invite you to make a short opening statement and at the conclusion of that
we will proceed to ask you some questions about your submission.

Mr M cConnell—Thank you. The Families and Friends for Drug Law Reform submission
focuses on aspects of the bill that deal with drugs, in particular those aspects that affect drug
users. The attention given to the commercial manufacture of controlled drugs is appropriate,
but that is the top end of the market. Families and Friends for Drug Law Reform are more
concerned about the bottom end of the market. We have grave concerns that the bill
characterises as serious drug offences a host of activities among users at the bottom of the
drug distribution pyramid. In plain language, these may be drug offences but they are not
serious drug offences. They are offences involving possession and dealing in small quantities.
A number of these are not even recommended in the report of the Model Criminal Code
Officers Committee.

The penalties that the bill lays down for these activities are grossly disproportionate to their
gravity. The hill isfar from being confined to serious drug offences by large-scale suppliers. It
isaradical and heavy-handed extension of the Commonwealth's legidative authority into the
criminal law on drugs, with potential application to every drug user in the country. By way of
example, under clause 302.4 a young person who has grown just one mature cannabis plant
weighing at least 250 grams could be expected to be found guilty of trafficking and could be
liable to be imprisoned for 10 years or fined $220,000 or to suffer both penalties. Given the
quantity, the onus of proof would fall on him to prove that he did not intend to sell any of it.
As another example, a young woman who bought ecstasy tablets for a night out with a few
friends would face similarly draconian consequences.

Such minor offences are not serious drug offences. Parents do not want their children’s life
chances destroyed by a conviction for a serious drug offence. If the government has failed in
its obligation to keep drugs away from their children, and the evidence is clear that there has
been a failure—and the fact that this bill has been put forward also supports that view—those
children should not be disproportionately punished for the youthful indiscretion of dabblingin
drugs. The whole point of drug laws should be to protect our young. The question therefore
has to be asked: how will the legislation alleviate the problems associated with drugs among
them? The committee should assess this having regard to the real world of young people and
their families. We should not implement the ruminations of deskbound lawyers and public
servants. Much of the bill has been drafted for the convenience of police and prosecutors,
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without regard to the welfare of those involved in drugs, whom law and policy should be
thereto help.

The government proposes to propd this serious drug offences legislation into an
environment where children may find drug use attractive and where drugs are widely
available. It is known that children are prone to experimentation, but under this bill a big
proportion of Australian children will become serious drug offenders. Those who are caught
for such activity are likely to be motivated by a sense of rebellion, by stress, by a desire for
risk taking, by boredom or even by depression. They may have their lives transformed for the
worse. The committee must ask itself how this legislation will: (a) make illicit drugs
significantly less available to children; (b) alleviate the serious harm that drug use causes to
some children; and (c) not in itself cause enormous harmto the lives of young people. Neither
the second reading speech nor the explanatory memorandum provides answers to these
questions. The principle of least possible harm should be applied when examining the
legidation. For example, would the application of the heavy-handed blunt instrument of the
crimina justice system and the possibility of time in jail, where a young person could be
brutalised be appropriate for youthful experimentation? Or could there be more appropriate
approaches?

The prime objective of the bill, as announced by the Attorney-General, is to ‘reduce the
supply of illicit drugs by strengthening anti-drug laws’, but whereis the evidence that this will
occur? We are quite sceptical about this. In the past, user levdl law enforcement, about which
we are most concerned, has never produced an overall reduction in drug use.

The committee should also be sceptical that the bill will reduce supply at a higher level. In
the past there has been only a five to 20 per cent seizure rate of drugs. The National Crime
Authority, in 2000, put the seizure rate for heroin at about 12 per cent. Put another way, this
represents an 80 to 90 per cent failure to achieve the goal of reducing the supply of illicit
drugs. The bill may make it easier for apprehension and prosecution but without any real
progress towards the stated goal.

Some point to the heroin drought as an example of how law enforcement reduced supply,
but, as we submit, that had more to do with weather conditions, increased demand from China
and a business decision by organised crime than it had to do with law enforcement. If this
committee thinks it was law enforcement then | encourage you to ask these questions of the
witnesses who follow us: now that the heroin has returned to the streets, why can law
enforcement not replicate the exercise and cause another heroin drought? If law enforcement
caused the heroin drought, why is it that quantities of methamphetamine were shipped at the
same time from the same crime gangs and the same source and reached Australian streets
without detection?

The profit motive, among other things, drives the black market in drugs. The demand for
drugs appears, from analysis of household surveys, to be reatively constant, even though
different drugs may be preferred from time to time. Increased risk of apprehension increases
the price, thus adding to the profit and, for some, overriding the fear of arrest. Given this
cycle, the market is self-sustaining. Nothing in this bill undercuts the black market.
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In all, we have made el ght recommendations. They are intended to restore some balance in
this bill so that its application does not cause more harm to the young people we should
protect and does not undermine some of the basic tenets that form the foundation of our
criminal justice system.

Senator MASON—Gentlemen, how many members does the Families and Friends for
Drug Law Reform have?

Mr McConnell—We have around 300 members. The majority are here in the ACT but we
do have members across Australia.

Senator M ASON—Why was that group founded?

Mr McConnell—We were founded in 1995, when, here in the ACT, there were a large
number of heroin overdoses. A father whose son had died during the period between
Christmas and Easter in 1995 called a public meeting with a member of the Legidative
Assembly. My wife and daughter and | were founding members. We were interested because
our son had died from a heroin overdose in 1992 and we felt that some fundamental things
that were not quite right needed some attention.

Senator M ASON—Mr McConnéll, to cut to the chase: your concernis that these laws will
not do what the government thinks they might do—that is, catch large-scale drug dealers—but
will apply to and collect people who are recreational drug users, for want of a better term. Is
that your point?

Mr McConnell—We are sceptical that these changes to the laws will make a real
difference at the high end. But the real thrust of our submission and what we are putting to
you today is that the laws are very harsh at the lower end of the market.

Mr Bush—The whole process by which this law comes before you is one that has been on
atraintrack for many years. It goes back to the Williams royal commission. The proposal was
to get similar laws across the country. The Attorney-General established an officers standing
committee which ploughed on for many years and wrote a very voluminous report. Thiswas a
group of lawyers. The mindset was one involving the establishment of a criminal code. At no
stage was it brought into the overall government’s policy in relation to drugs. That policy has
a number of wings. This was a wing of supply reduction, which has gone on independently
without anything like adequate coordination with the other wings. This bill adds, asit were, to
the concern that one has in relation to this recommendation in adding a humber of other
offences which were not mentioned and not recommended by the officers committee report,
particularly the possession offences and some of the presumptions. It adds them into this, and
it puts them under the level of serious drug offences. Under this, 2% million Australians will
be serious drug offenders.

Senator MASON—If we are talking about generalities, et me ask you a general question
of principle: wouldn't you agree, though, that the government is on the right track in trying to
make it easier to prove serious drug crimes against serious drug offenders? | am sure you will
agree with that general principle.

Mr Bush—No, of course not. The government’s intention should be to police existing drug
laws and, if necessary, to put more resources into the policing of those laws. But to remove
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those protections which, as the Law Council has said before us, are protections that were
established through many centuries and of which we are the inheritors—to do it for this
particular end, or for any reason, is unsound. But, as | said, thisis not why we are here. We
are here in relation to the lower end offences. Our concern is for them, not so much for the
serious end offences. But you are applying those presumptions of some of the serious end
offences to some of the possession offences. These presumptions will be used in relation to
young people who, although they should not be engaged in them, are engaged in activities on
a regular basis. They are now the victims of those very presumptions. Instead of being
engaged in a minor offence, which it is, they can potentially, for actions they are normally
engaged in, end up as serious offenders liable to 15 or 20 years i mprisonment.

Senator MASON—In other words, you argue that it is criminalising a group of people
who perhaps should not be. | raised the general principle before because, as | understand it, it
is not the government’s intention to reach out and criminalise, for want of a better word,
recreational drug users—it is a bad term, perhaps, but | think you know what | mean. Rather,
it is to make it easier to prosecute serious drug traffickers. That is the conundrum that the
committee is faced with. It is the executive's view that we have to do that and that law
enforcement will be assisted by these provisions. Your concern is that they are catch-all
provisions that will seriously criminalise people who should not be.

Mr Bush—Yes.

Senator KIRK—You were just discussing with Senator Mason the impact of the bill on
people lower down in the drug supply chain—if that is how | can describe them. Is it not the
case that there are already some similar offences that apply to that group of people in state and
territory legislation?

Mr Bush—Unfortunately, there are.

Senator K1RK—So your aobjection is extending it to the Commonwealth level ?

Mr Bush—Our objection is to this whole serious drug crime exercise. The ACT passed
some law last year, and | would urge you to read the parliamentary debates in relation to that
and the speeches of the members of the assembly who were opposed to those laws. Two
wrongs do not make a right, and the Commonwealth is topping this off by adding some extra
dimensions which were not in the recommendations.

Senator KIRK—From what you said, in the ACT these changes were introduced 12
months ago or thereabouts.

Mr Bush—Yes.

Senator KIRK—Has there been any study or report done on the impact of those changes
on drug usersinthe ACT on the lower end of the scale?

Mr McConnell—No, not yet. We have an undertaking from the Chief Minister that he will
look at this and review the laws that they have introduced. | suspect—although | do not have
any evidence to support it—that he introduced it without examining that part of the legislation
and the effect that it would have on users. There are quite serious consequences for users.

Senator KIRK—Speaking from your practical experience and observations, what impact
have those ACT laws had on users?
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Mr McConnell—To date, as far as | understand it, they have not used those parts of the
legidation. They have made a number of large seizures of cannabis in the ACT. Those
seizures were made, and could have been made, under the previous legislation, so for those
particular seizures it was unnecessary to have the changes that they introduced.

Senator KIRK—I understand that the report by the Model Criminal Code Officers
Committee of the Standing Committee of Attorneys-General suggested that there could well
be opportunities for the exercise of prosecutorial discretion and sentencing discretion in
relation to drug users and user dealers. In other words, the law still applies as written but there
is some discretion in the way that the offences are prosecuted or the sentences that are
imposed. What is your response to that?

Mr Bush—Why don't we just have, under the penal code, one sentencing provision: life
imprisonment and a $10 million fine? The fact is that in the media the seriousness of the
prescribed offence is used as an argument in relation to the expectations of the community of
the penalty that should be imposed. It is an indication to the police in their work as to the
seriousness of the offence for which they should be deploying their resources. It means
something. It is not just an irrelevant thing.

Senator KIRK—I was just suggesting that if there is the opportunity there in sentencing
and/or in making the decision as to whether or not to prosecute, it perhaps ‘ softens’ the impact
of thistype of law.

Mr Bush—It always does. This is as it has aways been, but | think the effect of a
particular level of penalty affects the response of those who administer the law and it affects
the response of the courts. They have to get their cue as to what the parliament regards as the
level of penalty to be applied. That is done by the reference to the penalty that isimposed in
the act. It means something.

Senator KIRK—Of course. It sends a message.

Mr Bush—It sends a message, yes.

Mr McConnell—If the intention is to provide some system of expiation, such as the
cannabis offence notices and those sorts of things, then it should be prescribed in law, not left
to the point whereit getsto the court system.

Senator MASON—Could | ask a very specific question. It is about the weight of single
cannabis plants. On page five of your submission, paragraph 24, you say:

On its face mere possession of a single growing cannabis plant would be an offence under cl. 303.6
because that provision requires that the plant be cultivated “ for a commercial purpose’.

Isthat right? That is a trafficable quantity? Someone growing a single cannabis plant in their
backyard, or whatever they do, would be thrown into—

Mr Bush—Thisis an example of the combination of the presumption—
Senator MASON—Sure.

Mr Bush—The person has this plant. The question is, first of all, how you weigh it. Are
you going to use the dry weight or the fresh weight? They are really gone if it is the fresh
weight.
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Mr M cConnell—And does it include the dirt on the bottom of the plant?

Mr Bush—I think that is clear in the definition. It should not include the dirt, whether or
not the police manage that. But it includes the stalk. The definition in the act includes—

Senator MASON—It isnot clear whether it isfresh or dry?

Mr Bush—It is not clear whether it is fresh or dry and the definition includes parts of the
plant that no cannabis user, as | understand it, would ever think of using. They have that and
then they have the presumption. If, say, it is a 250 gram plant in dry weight, they have to
prove that they do not intend selling even half a gram of it. If there is a doubt that they did, at
least on the balance of probabilities, then they get caught by this trafficking presumption.

Senator MASON—It is not perhaps a bad example of the issue that you are raising. | do
not know, but | suspect it isafairly common practice. Thisisjust one plant, isn't it?

Mr Bush—Just one plant of that dimension can get you up.

ACTING CHAIR—Wouldn't state legislation provide for what you would term a minor
offence?

Mr Bush—That raises another question. | think the committee needs to ask itself: why is
the Commonwealth at this stage enacting general drug legidation applying across the
Commonwealth? Presumably, in its exercise of the external affairs power, it is doing this for
the first time. The explanatory memorandum gives some examples of what are all new types
of offences where the Commonwealth is doing it, where you have Commonwealth legislation
sitting beside state legidation. That is all very well for new legidation. But drug legislation
has been here for years and years, and it has been regulated, as you say, Madam Chair, on the
basis that it has been adequately covered by state legislation which is nuanced. There are
expiation notice systems in South Australia, Western Australia and the ACT. That is not
provided for here. There is one provision for the diversion scheme under possession offences.
This seems to be potentially a clumsy attempt, certainly not one that seems to have been done
with much thought about its implications.

Senator MASON—I just wonder whether the nuances are preferable to consistency and
uniformity. | do not know.

ACTING CHAIR—I have one final question. Your submission also states, ‘ The genuine
home cultivator and consumer of cannabis would be caught by these provisions.” What do you
define as a ‘ genuine home cultivator’ ?

Mr Bush—The person who grows it for their own use. “Genuing is probably a wrong
choice. It refers to someone who genuinely has that purpose.

ACTING CHAIR—It isstill an offence, isn't it?

Mr Bush—Yes. However much we would like noncriminalisation of many of these
activities, we are not saying that this is something that the committee is to consider, but it isto
consider the severity of it and not put these activities under the umbrella of serious drug
offences. The punishment should fit the crime.

Mr McConnell—Perhaps | could just explain that the expiation notice system was
intended to separate a person who was using cannabis from the criminal market. People are
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now allowed in the ACT to grow two plants. It is still an offence, but it is not a criminal
offence. It is an offence for which an expiation notice can be given and thereis a fine of $100,
or thereabouts, for the offence. It was intended to separate the market so that the person who
was going to use or experiment with cannabis did not get caught up with the criminal trade if
they went out to, say, buy some drugs off the street and their dealer said: ‘1 haven't got any
cannabis today. I’ ve got some nice white powder for you." It was intended to separate those.

There were some early figuresin the statistics produced by the ACT that gave an indication
that there was a dight difference between the ACT and the states that did not have that. There
were fewer people going to dealers to get their cannabis plants. So there was a suggestion that
it might actually be doing that—separating the criminal market from a person who was
growing for their own purpose. People grow for their own purposes not only for the
enjoyment of the drug, if | could use that term, but for various pain relief and medical
purposes.

ACTING CHAIR—Mr Bush, Mr McConnell, thank you very much for taking the time to
appear before the committee today and putting effort into sending the committee your
submission.
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[3.38 pr]

COCKSHUTT, Ms Méelinda, Principal Legal Officer, Criminal Law Branch, Criminal
Justice Division, Attor ney-Gener al’s Department

GRAY, Mr Geoff, Acting Assistant Secretary, Criminal Law Branch, Criminal Justice
Division, Attor ney-Gener al’s Depar tment

VALE, Ms Corinne, Senior Legal Officer, Criminal Law Branch, Criminal Justice
Division, Attor ney-Gener al’s Depar tment

BEVERIDGE, Federal Agent John, National Coordinator, Border (Drugs), Australian
Federal Police

PHELAN, Federal Agent Michael, National Manager, Border and International
Network, Australian Federal Police

CARTER, Mr James Edwin, Acting Assistant Director, Commonwealth Director of
Public Prosecutions

PEDLEY, Mr Mark William, Acting Deputy Director, Commonwealth Director of Public
Prosecutions

HILL, Mr Paul Maurice David, Director, Law Enforcement Policy, Australian Customs
Service

ACTING CHAIR—I welcome representatives of the Attorney-General’s Department, the
Australian Federal Police, the Commonwealth Director of Public Prosecutions and the
Australian Customs Service. We have a submission from the Commonwealth Director of
Public Prosecutions, which is submission No. 3. | will ask those representatives: do you wish
to make any amendments or alterations to that submission?

Mr Pedley—No.

ACTING CHAIR—Before we commence, | remind my colleagues at the table that under
the Senate’'s procedures for the protection of witnesses appearing before us departmental
representatives should not be asked for opinions on matters of policy and, if necessary, they
must be given the opportunity to refer those matters to the appropriate minister. | now invite
witnesses to make a short opening statement. At the conclusion of that we will go to
guestions. Mr Gray, we will start with you.

Mr Gray—Thank you for the opportunity to appear before the committee today. | do not
plan to say a great deal in relation to the bill, because hopefully the bill and the explanatory
memorandum will speak for themselves. However, it is worth noting that, if the bill is
enacted, it will introduce new and important legidation. For the first time there will be a
comprehensive range of drug offences at Commonwealth level and that will give
Commonwealth agencies the flexibility to deal with the full range of conduct that they come
acrossin the course of drug investigations.

The objective of this bill is not to override state and territory drug laws. They will be
preserved by the operation of section 300.4. The aim is to avoid a situation where
Commonwealth agencies need to prosecute under state law or refer a case to state authorities
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in order to deal with the full range of conduct that comes to light in a Commonwealth
investigation.

There are really two parts to the drug offences in the hill. The first part deals with the
import and export of drugs. Those bits basically replicate the existing provisions in the
Customs Act. There were some comments made earlier suggesting that there is a change of
law. | think on analysis you will find that there is not and that the provisions are basically the
same as appear in the Customs Act. That was done deliberately. The approach that has been
taken is that there should be no diminution of existing law dealing with drug offences at
Commonwealth level or with the penalty levels that apply to them.

The second part of the bill enacts a range of new domestic offences which apply for the
first time at Commonwealth level. As | said, those offences are not designed to override state
and territory law but to give Commonwealth agencies the full range of options that they
require.

The domestic offences, as you are probably aware, are based on the recommendations
made by the MCCOC committee in 1998. At the Leaders Summit On Terrorism And
Multijurisdictional Crime in 2002 all jurisdictions made a commitment to implement the
MCCOC modd offences. This bill will enable the Commonwealth to honour that
commitment.

There have been some changes made to the MCCOC model, some of which have been
referred to. It is not surprising—those recommendations were made seven years ago, and
things have changed a little since then. Thereis a broader range of offences under the bill than
was recommended by MCCOC, including more offences to deal with precursors, which is
becoming a much more recognised problem, and offences to protect children who come into
contact with the drug trade. Those are an important part of this legislation.

The Commonwealth is conscious of the need to work towards greater consistency in drug
laws in Australia. Implementing the MCCOC recommendations will be part of that process.
That really is the driving thing behind this bill.

The Commonwealth is also working with the states and territories on a body called the
Intergovernmental Committee on Drug Scheduling Working Party on Controlled Substances.
That body is working to develop model schedules on drug types and quantities that can apply
across Australia. What we hope will come out of that is far more consistent laws in relation to
the drugs that are covered and the penalties that apply. The plan is to review the schedul es that
appear in this bill when the working party has provided a report. However, government takes
the view that this bill is too important to hold in abeyance until that project has been
compl eted.

There are a number of other schedules to the bill. We are quite happy to answer any
guestions that the committee hasin relation to those, but | do not plan to speak to those at this
stage. That was really all | wanted to say by way of preliminary comments. | think Mr Pedley
has some comments as well.

Mr Pedley—The Commonwealth DPP is responsible for the prosecution of the offences
againgt the laws of the Commonwealth in accordance with the prosecution policy of the
Commonwealth. The existing offences in the Customs Act involving narcotic goods imported
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from overseas are amongst the most serious offences prosecuted by our office. Offences
involving a commercial quantity or more carry a maximum penalty of life imprisonment. For
example, in the 2003-04 financial year the office prosecuted on indictment some 241 charges
for offences against the Customs Act. Most of those were under section 233B of the Customs
Act, which includes the current Commonwealth offences of importing or exporting and
possessing narcotics. It is our submission that it is most important that the strength of the
existing laws be maintained. The current offences in the Customs Act are directed towards
breaches of Australia’s border integrity and division 307 of the bhill, which deals with the
import/export offences, also has that focus.

The provisions of the bill have been drafted in accordance with the Criminal Code and with
this in mind. They do not involve lowering the proof; the stated aim was to replicate the
current proof requirements of the Customs Act in the proposed offences in division 307 of the
bill. We agree with Mr Gray in respect of that particular issue and we disagree with the Law
Council’s submission on that point.

The bill includes new offences which have no counterpart in the Customs Act. From our
point of view, the trafficking offences are of significance. Currently it is not uncommon for
charges of importing to be joined, in an indictment, with state counts of trafficking. Thisis so
where the defendant is alleged to have been involved not only in the commercial dealing of
drugs within Australia but also in the importation of them. Having a Commonwealth
trafficking offence will be of assistance, as this will mean that some of the complications of
running trials involving both Commonwealth and state charges will not arise.

Senator LUDWIG—We will deal with the Australian Federal Police first. The Law
Council made a submission—I particularly note the last page. Starting at page 7 and going
through to page 8, it goes effectively to the issue that the proposed schedule 4 provides that
the function of the Australian Federal Police extends to providing assistance to and
cooperating with Australian and foreign law enforcement agencies. They support the
amendments which authorise the AFP to assist particular authorities in other jurisdictions.
They did indicate on the record today that they were concerned about the circumstances of the
Bali nine. You may be limited as to what you can say in relation to that issue, but we can deal
with the substantive matter. |s there a memorandum of understanding in place to deal with
these types of cases that may arise? Have you had the opportunity to have a look at the Law
Council’s submission?

Federal Agent Phelan—Yes, | have briefly had a look at it. An MOU in reation to the
death penalty issues?

Senator LUDWIG—Yes, or how it operates as far as the Australian Federal Police usesit.

Federal Agent Phelan—The Australian Federal Police have an internal guideline which
replicates government policy in relation to how we go about investigating offences that may
attract the death penalty. It clearly sets out what information we will pass over to foreign law

enforcement agencies, what we will not and at what stages we will do that. | believe that may
have been tabled at the last round of Senate estimates hearings.

Senator LUDWIG—Are you referring to the AFP's practical guide on international
police-to-police assistance in death penalty charge situations?
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Federal Agent Phelan—That iswhat | am referring to, yes.

Senator LUDWIG—What happens—we can use, impolitely, the Bali nine situation—
prior to charging them? If that policy relates to assistance in death penalty charge situations,
when there is the absence of a charge—so when a dossier in a civil law country is being
prepared for prosecution and therefore there is no pending prosecution or even a charge—
what guides the police-to-police cooperation? Clearly, it could not be this policy.

Federal Agent Phelan—If no changes have been laid—
Senator LUDWIG—Yes.

Federal Agent Phelan—which could be the case—and, indeed, is the way it currently
stands with the Bali nine.

Senator LUDWIG—That would not apply in those circumstances?

Federal Agent Phelan—No, it does apply because no charges have been laid. Those
guidelines clearly talk about the existing arrangements for police-to-police cooperation, in
which case we would continue to supply that information as required.

Senator LUDWIG—So the way it would work is that prior to charging—as | understand
it, and correct me if | am wrong—you would provide police-to-police cooperation. On what
basis and under what guidelines or procedures?

Federal Agent Phelan—It depends. Sometimes we have an MOU with that particular
country; sometimes we do not. Sometimes it is done on an ad hoc arrangement, in which we
would be relying on the current provisions within the Australian Federal Police Act. Under
section 8, the provision of services in relation to the laws of the Commonwealth and
safeguarding the Commonwealth’s interests; and also under section 8(a) to (c) we would, say,
do anything incidental to that. Depending on the particular circumstances of the case, we
would rely on those provisions, which means we might be relying on existing treaties that the
Australian government has signed in relation to particular crime types or it could be other
arrangements that exist: government-to-government MOUSs or palice-to-police MOUSs. If no
MOU exists then we would use our discretion as to whether or not we would cooperate.

Senator LUDWIG—So in effect this policy would not apply in this instance? At the last
dot point on page 1—there are not too many dot points; there are two—it says:

Where the assistance of the AFP is sought by the police or another law enforcement agency of a foreign
country in relation to a matter in which a charge has been laid under the law of that foreign country for
a crime attracting the death penalty, no action is to be taken, nor should any indication be given as to the
decision likely to be taken in respect of that request.

Then it says that all requests are to be notified to the Director, International and Operations as
soon as possible after receipt. In essence, that would only apply where someone has been
charged.

Federal Agent Phelan—That is right. And if someone has been charged then we require
the permission of the Attorney-General and/or the Minister for Justice and Customs to be able
to continue to hand over that information, which of course has occurred in the past.
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Senator LUDWIG—But prior to charging do you notify the Attorney-General or the
Minister for Justice and Customs of what information you are sharing?

Feder al Agent Phelan—Not as a matter of course. That is at the AFP’s discretion.

Senator LUDWIG—What policy dictates that? If we take a person who has been
apprehended in a civil law country, they are not charged. In a common law country the charge
is usually the thing that starts the arrest and subsequent incarceration and detention until
trial—the fact that the charge has been laid. But in a civil law country the charge is usually
only after a dossier is prepared, only after the evidence is gathered, only after the case is
made.

Federal Agent Phelan—That is right. In those particular circumstances, up until the point
where a charge has been laid then we would continue to provide the assistance.

Senator LUDWIG—So if a dossier is being prepared for a likely charge which will
eventuate in the death penalty then in that instance you will cooperate up to the point of the
charge and then cease cooperation.

Feder al Agent Phelan—Without ministerial approval, yes.

Senator LUDWIG—But the point might be that there is no requirement to assist, because
all the assistance has been done prior to the charging.

Federal Agent Phelan—Not necessarily. There are circumstances even in a common law
country or jurisdictions that have the civil system where further information is required post
charging. In most cases that is sought under mutual assistance, which of course goes directly
to the Attorney-General for approval.

Senator LUDWIG—In respect of the assistance that is provided up to charging, do you
log that or do you keep a mechanism to ensure that assistance has been given in a reasonable
way that will not cause you any embarrassment?

Federal Agent Phelan—I do not know if it would cause us any embarrassment, but
certainly any information that we hand over to foreign law enforcement agencies is recorded
on our internal systems and thereis a very strict audit trail.

Senator LUDWIG—Isit an internal policy document that governs what you will provide
on apoaliceto police basis?

Federal Agent Phelan—It depends what is requested. Some things that are requested by
foreign law enforcement agencies we simply cannot provide. For example, sometimes they
ask for things that we require coercive powers to obtain here in Australia, either under a
search warrant or under some other form of compulsion in legislation that exists here, and we
cannot provide that information.

Senator LUDWIG—The MAA would apply in that instance.
Federal Agent Phelan—Exactly.

Senator LUDWIG—I am more interested in those areas where the MAA would not
apply—in other words, where the use of coercive powers was not a requirement.

Federal Agent Phelan—That isright.
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Senator LUDWIG—So there is only the internal policy guideline rather than that
guideline which would apply prior to charging?

Federal Agent Phelan—That is right. The guideline that you have before you is the only
guideline that existsin relation to that matter.

Senator LUDWIG—How does that interact with the minister or the Attorney-General?
Are they aware of the documents that you provide prior to a charge in the circumstances |
have outlined?

Federal Agent Phelan—~Prior to the decision by the AFP to provide the information?

Senator LUDWIG—Yes.

Federal Agent Phelan—No, not as a matter of course.

Senator LUDWIG—So these are within operational matters of the AFP?

Federal Agent Phelan—Absolutely.

Senator LUDWIG—If the minister requests to know what you are doing, do you provide
abrief, or isthat still within operational matters? You work under a statute so | guess there are
limits to what you can say and what you can provide, even to the minister, | suspect.

Federal Agent Phelan—That is right. We do not keep the minister in the dark.
Senator LUDWIG—I am not suggesting that either.

Federal Agent Phelan—There are times when we regularly brief the minister on
operational matters. But prior to taking the operational decision, that rests with the AFPand is
made by the AFP,

Senator LUDWIG—Customs are not here to be able to answer this question, but the
Attorney-General’s might be able to shed light on this for Customs or seek to gain assistance
from them in respect of it. There seems to be a detention power that is available to Customs. A
technical amendment to section 219ZJC—you will need to renumber this one day—
subsection (1)(c)(ii) of the Customs Act is proposed in schedule 8 of the bill to ensure that,
however the condition is expressed, in effect it would prevent the person from leaving
Australia and then Customs would have the power to detain them. Is that a new power or is
that a clarification of an existing power?

Mr Gray—It is my understanding that it is a new power. No, my understanding has
changed: it isa clarification of an existing power.

Senator LUDWIG—How does that work if there is a variety of ways in which bail
conditions can be expressed? What | am concerned about is if you ended up detaining people
unlawfully or without due reason, or that proper process was not undertaken.

Mr Gray—There are some representatives here from the Australian Customs Service.

Senator LUDWIG—They can take it on notice—or if they can answer it in short form
then | would be happy to hear that.

Mr Hill—In relation to schedule 8, section 219ZJC(1)(c)(ii), we already have a clause that
enables a person on bail to be detained at the port of entry. All this does is to clarify the
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situation where we have a range of different ways in which the condition might be expressed.
It ensures that, however it is expressed, we can still detain someone.

Senator LUDWIG—What exactly is the extension then—the mischief you are trying to
clarify or the issue you are trying to deal with?

Mr Hill—Basicaly, it is the reference there to ‘subject to a bail condition however
expressed’, which is very minor.

Senator LUDWIG—What was happening before? Couldn’t you detain people who were
subject to certain bail conditions?

Mr Hill—It is simply that bail conditions were expressed in different ways, and you could
take the view that at times the effect of the wording was to prevent a person leaving the
country. But on a dtrict reading, it did not actually say that. What we were after was an
amendment that ensured that, however the condition was expressed, we could still take the
action.

Senator LUDWIG—Does that mean that if the bail condition is not clear as to whether or
not they can leave the country you can detain?

Mr Hill—Yes.

Senator LUDWIG—So the benefit of the doubt is not provided to them, nor do you need
to return to the court to clarify what the bail condition is?

Mr Hill—Strictly speaking, yes.
Senator LUDWIG—That is an extension of your existing power.

Mr Hill—Providing that the provision appeared to be reasonably clear that the effect was
to prevent the person leaving then this provision would apply. If in fact on the reading it could
not have that effect then it does not change.

Senator LUDWIG—But who reads it that way?
Mr Hill—Customs.

Senator LUDWIG—And then Customs detain. If the person then objects and says, ‘No, |
think you have read it wrongly,” what happens next? If you clearly detain them and they miss
their flight to the US and they miss their business opportunity—or whatever it might be—
what happens next?

Mr Hill—I guess it depends on what the order actually says. If the order is expressed in
such a way that its effect would be that the person would be prevented from leaving the
country then, on a plain reading of it asfar as we understand it, we would detain the person.

Senator LUDWIG—Yes, but how would the person, having been detained, then aobject to
your reading? What if they say whilst in detention—this is if we play devil’s advocate—
‘Manifestly your reading is wrong, and in fact | can leave. You have detained me unlawfully’ ?

Mr Hill—Normally if an objection is raised the matter would be dealt with at the airport,
being referred ordinarily to the senior officer who had made that decision. It would not
necessarily be a person at the barrier who makes the complete decision.
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Senator LUDWIG—So if the senior Customs official has detained them and they still
object, what happens then?

Mr Hill—If it is still considered that the bail condition applies to prevent the person
leaving Australia then the person would be prevented from leaving.

Senator LUDWIG—How do they then go and resolve it? Do they have to go back to the
court and reopen the bail condition?

Mr Hill—Essentially, yes. You have got to be aware that once a person has arrived at the
airport ready to leave—

Senator LUDWIG—They are going to be agitated if you have read it wrong.

Mr Hill—That is exactly right. If it is a situation where the person is ready to leave and we
are advised of this bail condition then we must act in relation to that. We cannot simply ignore
it. We certainly would not act to prevent the person leaving unless there were good grounds
for that belief.

Senator LUDWIG—I will not dwell on it any longer. Thereis no similar power anywhere
elsein Customs for that, isthere?

Mr Hill—No.

Senator LUDWIG—That is a new power in the sense that you have the right to be able to
read into a bail condition.

Mr Hill—The amendment ensures to some extent that we do not have to read anything into
it, providing that the effect is reasonably clear.

Senator LUDWIG—People can argue about that for along time, | suspect. | refer to the
other matters that were raised by the Law Council of Australia, particularly the issue of
interim regulations. The usual requirement, they say, seems—and it does seem to be this—to
be a necessary impost. What is the justification for that? Is that the Attorney-General’s
response to that? Why can’t you deal with it in the normal regulation-making power? Why do
you need the power of a two-stage process: firstly, an interim regulation and, secondly, a
determination to be made urgently? | think you might have been in the room when we
discussed with Mr North the possibility of a regulation not being subsequently made or an
interim order not being made into a regulation or lapsing where a person might have already
been charged and incarcerated.

Mr Gray—The final question is something we have not given a great deal of thought to.
We have given a great deal of thought to the first questions. The concept is of course to make
this legislation responsive, flexible and able to be effective. There have been situations where
drugs have been on the way to Australia or a new drug has been manufactured. The provision
for emergency determinations is meant to cover those situations. It can take time to get
regulations, even interim regulations, enacted.

Senator MASON—So that is the mischief, Mr Gray—a new drug either has been invented
or isbeing imported but is not in the current schedule—

Mr Gray—That isright.
Senator M ASON—and you have to add that drug to it quickly?

LEGAL AND CONSTITUTIONAL



L&C 26 Senate—L egidation Wednesday, 3 August 2005

Mr Gray—VYes. There have been situations where information has come to police or
Customs that a boat is on the sea with a container load of drugs. What do you do when it
arrives? This gives you a capacity. If you look at the bill, particularly at the provisions dealing
with emergency determinations, you see it does have some qualifications on the minister’s
capacity. The minister has to be satisfied that taking the drug ‘would create a substantial risk
of death or serious harm’ or ‘would have a physical or mental effect substantially similar to
that caused by taking' ancther illicit drug and there is a substantial risk that the drug will be
‘taken without appropriate medical supervision'.

This is meant to, and | think it does, constrain the ability to enact emergency
determinations. It is for the situation where people do manufacture drugs. The reason why the
schedules of drugs are so lengthy is that people keep coming up with new variations on the
chemicals and manufacture new drugs. The complaints by the Law Council also went to the
concept of interim regulations and suggested that it should be left to amendments to the act.
We all know that it takes considerable time in many cases to get legislation changed. The
provision for interim regulations gives a 12-month opportunity to get the legislation amended.

To answer your last question, throughout the drafting of this the presumption has been that,
if adrug is particularly serious and the minister is satisfied on those matters that | have just
specified, the drug gets into an emergency determination. The test is going to be the same or
possibly lower to put it into the schedule. There is an assumption that, if the drug is seento be
a serious enough risk by the responsible minister to make its way into an emergency
determination, eventually it will make its way into the schedule. It is possible theoretically
that parliament might decide not to pass an act or an amendment to the schedule, but by that
stage parliament would have passed up the opportunity to disallow the emergency
determination and the interim regulations. It is not as though it will come as an amendment
before the parliament for the first time. | put that in the realm of theoretical possibility rather
than in a major way.

Senator LUDWIG—So your defenceisthat it will not happen?

Mr Gray—You would have to be very brave to make that prediction, but anything is
possible.

Senator MASON—Can | just jump in for a second?
Senator LUDWIG—Yes.
Senator M ASON—What were the fetters on the ministerial discretion again?

Mr Gray—I can take you to the section, which is 301.6 to 306.12. The reason why thereis
a number of those is that controlled drugs, controlled plants, controlled precursors, border
controlled drugs and border controlled precursors are all dealt with in separate sections.
Reading from 301.6, it says:

The Minister must not make a determination under subsection (1) unless he or sheis satisfied:

(a) that taking the substance or plant concerned—
and thisis controlled drugs and controlled plants—

(i) would create a substantial risk of death or serious harm; or
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(ii) would have a physical or mental effect substantially similar to that caused by taking a substance
or plant already listed or described in section 314.1 or 314.2. 2.

Senator MASON—BuUt a physical or mental effect that is caused by cannabis would
satisfy that criterion, would it not? Would that not be serious enough to warrant an emergency
determination?

Mr Gray—It would have to satisfy 301.6(2)(8)(ii). | think that would have to be right: if
cannabis is listed and a drug had a substantially ssimilar physical or mental effect to cannabis
then yes.

Senator M ASON—AnNd that would justify an emergency determination?

Mr Gray—Provided that the minister was also satisfied that taking the substance or plant
would create a substantial risk of death or serious harm.

Senator MASON—Or ‘would have a physical or mental effect substantially similar’.
Mr Gray—Yes, ‘or’.

Senator MASON—That is not a high-bar test, isit?

Mr Gray—It isto equate to the drugs which are on the list.

Senator MASON—For something as serious as cannabis, you make an emergency
determination. As the Law Council says, without putting it through legisative scrutiny, there
isaministerial determination. We will have to think about this.

Mr Gray—It is obviously meant to cover, as | said, the situation where a new drug is
manufactured—

Senator M ASON—I understand that.

Mr Gray—which is similar to an existing drug. To apply it to a naturally occurring
product, the answer is yes. You are right: there is power to make the determination, which is
of course alegislative instrument.

Senator L UDWIG—So you woul d take exception to a caffeine derivative plant.

ACTING CHAIR—In that sense, when Families and Friends for Drug Law Reform say
that perhaps the bill goestoo far, isthat an example?

Mr Gray—I do not think | could comment on whether the bill goestoo far.

M s Vale—The argument would be that, if parliament has seen fit to list substances such as
cannabis, and there is a new substance on the market that has a similar effect, that should be
reason enough toincludeitinalist.

Senator MASON—Ms Vale, the problem is that this is an executive decision, not a
legidative one. And that is a big difference.

MsVale—That is correct, although it is subject to parliamentary disall owance.
Senator MASON—Yes.

ACTING CHAIR—You sat there and listened before to witnesses—| am sorry we are
jumping around—who put to us quite succinctly that this just goes too far. To refer to their
submission, it can pick up a kid who might be playing around with this stuff or a person who
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might just be growing one or two plants at home. What can you tell me that will reassure me
that those people will not be subject to the severe penaltiesin this bill?

Mr Gray—Isthat in relation to the emergency determinations or in relation to cannabis?

ACTING CHAIR—Are they not linked, perhaps, in some way? There might be someone
dabbling in a new drug, or young kids experimenting.

Senator MASON—The issue before us is this. we have, as the chair says, Families and
Friends for Drug Law Reform saying there is a radical extension of Commonwesalth
legidative authority; we have heard the Law Council say, in effect, that this is potentially
trashing ancient common law rights; and in your oral submission you are saying that this is
not an extension of Commonwealth legidative power at al, or at least it is very minor.

Mr Gray—I do not think | am saying—

Senator M ASON—I do not mean to misquote you.

Mr Gray—I think it isa substantial and significant extension of Commonwealth power.
Senator M ASON—I must have misheard you. Okay.

ACTING CHAIR—If that is the case, what can you tell me on record that would perhaps
contradict the submission put to us by the Families and Friends for Drug Law Reform, who
put to us quite succinctly in their submission, as | said a minute ago, that this in fact has
‘potential application to every drug user in the country’ and that it will pick up drug users who
are moderate, genuine home cultivators and consumers of it for pleasure.

Mr Gray—A number of questions are being put to me. | might take them in no particular
order. In the answers to the questions that were put to the people who appeared before us,
their initial evidence seemed to be based on an assumption that none of thisis unlawful at the
moment. In fact, there are laws. There is nothing in this act which is going to criminalise
something that is not already criminal at state level. This is the concept of consistency with
state law that | talked about. One of the reasons—I am not sure it is the only reason—for
including that provision is to have a scheme which is consistent with state law. There can be
differences with penalties, expiation notices and diversion schemes. If you go to specific state
laws you may very well find that in some states a person who is prosecuted under one of these
provisions would be dealt with in a different way. And that is something we decry. Basically
what we want to see at the Commonwealth level is consistent drug laws. The MCCOC
recommendati ons were made seven years ago. It has taken this long for the Commonwealth to
enact model laws. We see this as very much atrigger or a basis for the Commonwealth to now
go to the states, which have not all enacted MCCOC model laws, and say, ‘ Please do so. Let
us have some consistent laws.’

ACTING CHAIR—Inthe minister’s speech when the bill was tabled in parliament he said
that the new offences will also apply to drug dealings within Australia. You are saying that it
actually protects the impact of state and territory legidation.

Mr Gray—It does.
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ACTING CHAIR—Therefore, if someone is picked up with one cannabis plant they will
not be subject to 25 years in prison? Are you reassuring me that in fact the penalties do fit the
crimein thishill?

Mr Gray—That is a question of opinion.

Senator LUDWIG—Use the example of the ACT, which permits expiation, and the
situation where the person has two relatively large cannabis plants. Then look at the end
product. Inthe ACT currently they get, if we take the evidence of the submitters, a $100 fine.
They are not arguing that it is not an offence. They are not arguing that it should be permitted.
They recognise that. Under the legidation that the Attorney-General is proposing, what would
the offence be and what would the penalty be?

Mr Gray—Firstly, | thought that they were in fact proposing that it be decriminalised. The
second thing | have to say is that it is not Attorney-General’s Department legidation; it is a
government bill. Subject to those comments, item 308.3 will make it an offence under this bill
for a person to possess a plant with the intention of growing it and selling the product. The
maximum penalty is imprisonment for seven years or 1,400 penalty units or both. The mental
eement is that ‘the person intends to sell, or believes that another person intends to sell, any
of the plant so cultivated or any of its products'. So a person is exposed. Possession of a plant
for personal useis not caught by these provisions.

The point of course has been made that if the weight of the plant exceeds a trafficable
amount there is then a rebuttable presumption. All we can say in relation to rebuttable
presumptions is that there is nothing new about those in drug law. There is nothing new about
reversing the onus of proof in relation to various elements. It is in the Customs Act. It isin
state laws. | think if you speak to any law enforcement community agencies you get the same
answer: they find those essential to the proper prosecution of the offences. The reason is quite
simple. Because it is very difficult to know what is going on in the mind of a person, you have
to look at the surrounding circumstances. Basically—and | think the point was made by the
Law Council—it is based on commonsense. If you find somebody with a warehouse full of
drugs, you can assume they intend to sell it.

What this legidlation tries to do, through this mechanism of the rebuttable presumption, is
to introduce an element of fairness and consistency and to say at what point the presumption
will cut in. So you do not have one court saying about the warehouse of drugs, ‘We will
assume you intended to sell,” and another court saying, ‘Half a warehouse is not enough to
raise the presumption.’ It is meant to bring a measure of objectivity into this very difficult and
complex area. The trafficable level for cannabis plants | think is 10 plants.

MsVale—It iseither 10 plants or 250 grams.

Mr Gray—We figure that if somebody has 10 plants or more than 10 plants growing in
their garden then it is reasonable to draw a rebuttable presumption that they are intending to
harvest and sell the product. The 250 grams is the alternative. What happens if somebody only
has one or two plants but they are massive? At some point it becomes fairly reasonable to
assume that they are growing it for more than personal use. One can argue about whether 250
grams is the right figure or not. | can tell you where that figure came from. As | said before,
these are interim schedules. When we looked at the schedule for import and export, the
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template for that was the Customs Act. For the other ones, we have looked at state laws.
Consistency is what we are aiming for. To the extent that we can, we have run those past
people who know these things. We may find that that figure will change when the scheduling
committee presents its report. But the best that we can do at the moment isto say, ‘ That's the
figure which is generally perceived to be an appropriate figure for drawing these
presumptions,” and pick that up and put it into the schedule. So that is where that comes from.
As far as the weight goes, there has been a hit of debate about that. Our view of how this
provision should be interpreted is that it is the weight of the plant at thetime it is seized. So,
yes, you shake off the dirt.

Senator M ASON—It could be wet, or not dried.

Mr Gray—Not dried, yes. It has been a dewy morning; it has been raining—the plant is
heavier than it was on the previous afternoon. That will affect the weight of it. But we do not
think any other test is workable. What are you going to do—take a plant and dry it, so it hasto
go through some chemical process? What if there is a paddock full of plants? It is hard
enough to count them, harder to weigh them, virtually impossible to dry them all in some
scientific way and weigh the dry product. So we are looking at that figure as being the actual
weight of the plant. As | say, different people can take different views about whether that 250
gramsis an appropriate threshold for the presumptionto cut in.

Senator LUDWIG—Have the states and territories been consulted? Is the ACT
government, say, aware of or understand that there is a border aspect? | do not think we are
arguing about whether there is half a warehouse or a full warehouse. We are arguing as to
right at the place where it will actually operate. That is at the point where there is a cross-over
between state and federal legidlation if thisbill is passed and how that interaction will play out
as to what charges the policing authorities, whether it be the state or federal policing
authorities, lay depending on the circumstances. In one instance you could have in the ACT a
person who was charged by the community policing arm of the AFP over two big plants but
they, for whatever reason, had decided that it be an expiration notice and a $100 fine. But the
other side of the AFP—the drug enforcement arm, section or function—comes along to the
neighbour and says, ‘ Two big plants—we think you're trafficking,” and they take them down
that course. There are two distinct, different ways. Of course a rebuttable assumption will
apply to the latter, but in fairness you would have to say that they are being treated distinctly
differently under the law. There are different requirements, a different defence, different
outcomes and even different costs.

Mr Gray—In terms of consistency, it really depends on what you look at. In that situation
you are looking at two offenders in the ACT being dealt with under a different regime. There
are currently inconsistencies in the way that defenders are dealt with in different states. A
person in Queanbeyan who has a set number of plants or a certain amount of drugs may end
up being dealt with very differently from a person in Canberra. At least this bill has the
benefit that people across Australia who are dealt with under Commonwealth law will be dealt
with in a consistent manner.

As for the point you have made about how a person may be dealt with more harshly or
more leniently in the ACT, part of the response to that is that ultimately the discretion on what
penalty to apply rests with the court. You have got three agencies in between this bill and the
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person walking out the end of the process. You have got the police to decide which offence
they should investigate and what charge they should lay, you have got the DPP deciding
whether they are going to prosecute it—and it is always open to the DPP to say, ‘ You' ve got
the wrong charge: we think this should be referred to the state agency because it redly is a
state matter,” and then you have got the courts—who are the ultimate protector, under our
system, of the rights of the individual—who will look at it and say, ‘ Yes, you are facing an
offence which has got two years imprisonment’—or seven years imprisonment or whatever it
might be—"but if you had been prosecuted under local law you would have got a $500 fine.
That will be taken into account at sentence.’ It is inevitable that it will be. So | do not think
the position is quite as stark as the example woul d suggest.

Senator LUDWIG—In relation to consultation with the ACT government on these issues,
how will this particular bill affect state and territory law, its operation and the choice by the
policing authority of the jurisdiction under which to charge people?

Mr Gray—We had no consultation with the states and territories before the bill was
introduced. Obviously they were involved in the MCCOC exercise and some of them—three
jurisdictions | think—have introduced MCCOC laws but there was no specific consultation
with them. Obviously they are now aware that a bill has been introduced. Some of the state
agencies have made representations and | think we can assume that there will be discussionin
this ongoing context. It is not as though the state and Commonwealth do not talk on drug
matters.

Senator LUDWIG—Youjust told methey did not tal k.

Mr Gray—I told you there was no formal consultation before this bill was introduced, but
they talk a lot and they talk very closely. The working group that | referred to is a really
positive and very good exampl e of the cooperation which goes on at state and Commonwealth
level. | would not want to leave you with the impression that there is no talking between the
states and Commonwealth on drug cases.

Senator LUDWIG—I think you are using your best endeavours to do that. Would one of
you take on notice whether or not you can provide the submissions from the various states or
territories in respect of this particular bill, what they have said about the bill since they have
become aware of it, whether you have got submissions from all of the states and territories
and whether or not atask force will be established?

Ms Cockshutt—Yes. The states have not contacted us at al. They know that the bill has
been introduced, but no-one has contacted us to give their opinions either way.

Senator LUDWIG—Have you contacted them and asked for their opinion?

Ms Cockshutt—The minister told the Australasian Police Ministers Council in July that
the serious drug offences bill had been introduced. | think he also told the ministers at the
Ministerial Council on Drug Strategy that the bill had been introduced.

Senator L UDW I G—Perhaps you could confirm that and get back to us on that.
M s Cockshutt—I can do that.

Senator LUDWIG—AIso, could you advise whether or not copies of that were made
available during those processes?
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Mr Gray—We can do that.

Senator LUDWIG—MYy next question is on the guiddines for the offences which in this
instance will introduce no fault. The guidelines are produced by the Commonwealth, and
there is atest that you have to meet when you use those types of offences. Could you take me
to where you have satisfied those tests that are required under those guidelinesinthe EM or in
the second reading speech? Are you familiar with what | am talking about? Are you familiar
with the prosecution guidelines?

MsVale—Yes, | am familiar with the prosecution guidelines.
Senator LUDWIG—They are about two inches or four centimetres thick. That requires

you in introducing no fault provisions to argue effectively why you are doing it and for the
justification for it. Have you done that?

M s Vale—Yes. The explanatory memorandum sets out in detail why absolute liability and
presumptions have been used in the bill.
Senator LUDWIG—Whereaboutsis that?

M s Vale—One example of where theseissues are outlined is in proposed division 304. The
heading, which is on page 29 of my copy of the explanatory memorandum, is ‘Sdling
controlled plants. Under that heading, another heading reads ‘Absolute liability as to
quantity’, and it sets out the rationale for absolute liability being used in that circumstance.
There are similar descriptions in other divisions where absol ute liability is used.

Senator LUDWIG—It sets out what absolute liability is, but where is the justification for
using it? It only describes what absolute liability is.

M s Vale—In the second paragraph, it also goes on to explain:

The qualified defence of mistake as to quantity ... operates to protect a defendant who mistakenly
believed that a lesser quantity of plant was involved.

It is saying that, while on the one hand there is absolute liability as to the quantity that was
involved, so the prosecution does not have to prove that the person knew or was reckless that
that quantity was involved—

Senator LUDWIG—I understand what it says—it says the effect of it. | am missing the
justification for the application of it or why you need it.

Ms Vale—Part of the justification is that the qualified defence of mistake as to quantity
also appliesto ameliorate the effect of the absol ute liability provision.

Senator LUDWIG—Are you saying that that then requires you to use absol ute liability? Is
that your argument?

M s Vale—That was the rationale for applying absol ute liability: it could be ameliorated by
that defence.

Senator LUDWIG—And the reason is to improve the enforceability of these offences, as
inthe last paragraph? Is that your catch-all to justify this?

MsVale—That isright.
Mr Gray—It also notes:
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This approach was recommended by MCCOC in 2003 ... and was aso endorsed by the Standing
Committee of Attorneys-General .

| think that should be taken as an endorsement by reference to the material which MCCOC
produced in 2003.

Senator MASON—I think my question is to the AFP and DPP. Has the investigation or
indeed the prosecution of any serious drug offences been prgjudiced by the lack of these
powers? Can you point to any specific cases where by the lack of these powers you have not
been able to either investigate or prosecute?

Mr Phelan—Rather than talk about any prosecution that may have been jeopardised, | will
say that it is a matter of process for the AFP. The way it works at the moment is that we have a
lot of joint agency investigations with state police on a number of matters that relate to
syndicates that may be involved in importation/trafficking. At the moment the state police end
up charging the offenders with the trafficking side and the AFP end up charging them with the
importation offences. Importation offences are prosecuted by the Commonwealth and
trafficking offences are prosecuted by the states.

Senator M ASON—So the proposed change is more administrative?

Mr Phelan—It is. But it would streamline the process significantly. We would be able to
properly work within a joint investigation arrangement and be able to share briefs of evidence
and share interviews—to have one seamless brief of evidence.

Senator MASON—Mr Carter, have any of your famous or infamous drug prosecutions
been prejudiced by the lack of this legislation?

Mr Carter—The important point to make is that these provisions are replicating the
Customs Act situation. But, of course, they are in Criminal Code language, if | can put it that
way, in terms of the divison between the physical dements and the fault elements. It is
misleading to suggest that the offences—the import-export offences, for example—are not
offences of intention. There must be intention in relation to the physical e ement of importing
the substance, but ‘recklessness then attaches to the nature of the substance itself. In our
submission we referred to some of the practical situations that arise in prosecuting and the
difficulty in proving the nature of the quantity and the identity. You can see some references
on page 4 of our submission to comments made by the High Court in relation to that.

Senator MASON—You touched on ‘recklessness as the fault element, so you have
addressed the Law Council’s concerns there. | do not think we have discussed the issue of
aternative verdicts. Why shouldn't you specify in the indictment all potential alternative
verdicts against a defendant?

Mr Carter—One reason is that in some situations the alternative verdict might arise
because of a defence that is raised by the defendant, taking the matter down to a lower level
or to the base possession charge. In that circumstance the prosecution would not be in a
position to know what the alternative verdict might be.

Senator MASON—LEet’'s cut to the chase: is this a change from the usual approach with
respect to alternative verdicts? Is not having to specify aternative verdicts an unusual
approach?
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Mr Carter—It appearsin several placesin—
Senator M ASON—It does appear in other places?

Mr Carter—Yes. For example, in the Criminal Codethereisasimilar provision in relation
to money laundering. Importantly, it does refer to the defendant being accorded procedural
fairness—

Senator MASON—Yes, | know.

Mr Carter—Which means that the availability of the alternative verdict to be considered
by ajury is ultimately in the hands of the court, considering the fairness to the accused.

Senator MASON—This committee is worried about incrementalism, Mr Carter, as you
know.

Senator LUDWIG—In terms of Customs, your offences are now going to be transferred
to the crimes area. It is troubling me as to whether or not there is any extension of your
current powers. The EM seems to say there is not. But is there any tweaking when those
powers go across? |n other words, is there a cleanup of the language or of the expression? The
bail one comes to mind, where to my mind there is an extension in truth, although you might
argue that it is a clarification of existing power. Is there a diagram or a flow chart which
shows how your powers have moved across and which ones have been altered or changed to
accord with what you might consider to be a clarification of the existing law?

Mr Hill—No, we do not have a flow chart or diagram. Our points were largely made in our
submission to emphasise the fact that, according to our bdlief, there is not any substantial
changein our powers at all. What is occurring is a simple transfer. Where there are changesin
relation to particular provisions, there is simply a reference to division 307 instead of 233B
viathe CustomsAct.

Senator LUDWIG—In terms of then being able to utilise any other provisions under the
crimes legidation that is not available now, there has been no extension of your Customs
powers or authority? That isright in terms of thislegidation, isn't it?

Mr Hill—Yes, as| understand it.

Mr Gray—Although the drug offence provisions and the importation stuff is in the
Customs Act, that is really a technicality. Those provisions are investigated by the AFP, not by
Customs officers, and prosecuted by the DPP. Moving them to the Criminal Code is purely
mechanical.

Senator LUDWIG—Yes, | appreciate that point. There are controlled operations, and
Customs do get involved with the AFP in those operations on occasion, but my understanding
isthat it is ostensibly an AFP operation.

Mr Gray—Yes. There is absolutely no reason why the powers of Customs and the AFP
should change. Schedule 8 is going to atotally different matter unrelated to the drug offences.

Mr Pedley—Could | make a brief comment addressing Senator Ludwig's query about
absolute liability in relation to quantity. The only point | would like to make is that currently
quantity isa matter of aggravation; it is not an e ement to the offences. So the effect of having
absolute liability attaching to quantity in essence replicates the current position.
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Senator LUDWIG—-BUt it does not get around the problem of forum shopping if the
person decides to prosecute in the ACT, by the AFP community policing for an expiration
order and a $100 fine or, alternatively, if the other arm of the AFP decides that they might try
their luck at using these current powers.

Mr Pedley—I guess | would say what Mr Gray said: there are a number of steps and the
DPP does play a significant role in choice of charges, in deciding whether cases should
proceed and, through the course of prosecutions, whether they should be kept under review as
they progress.

Senator LUDWIG—On that point, do you have a policy that you can then refer to that
says, ‘Perhaps it should have been dealt with under the state offences, we recommend
accordingly’ ?

Mr Pedley—The prosecution policy does have regard to alternatives, and they are things
that the DPP must have regard to.

Senator LUDW|G—Does that include state offences—that alternative?
Mr Pedley—It is not specified in that way.

Senator LUDWIG—My understanding is that it would be more of a matter that you would
view in isolation—forgive me if | use those words—in terms of the Commonwealth offences,
the Commonwealth DPP and your role. Are there instances of where you would then go back
and look at it in a more halistic way in terms of what the current state law is and then refer it
accordingly?

Mr Pedley—Yes.

Senator LUDWIG—So you do that?

Mr Pedley—Yes. We have regard to what the state provisions are where there is an
overlap.

Senator LUDWIG—Are there instances recently that you are able to mention where you
have done that? | am happy for you to take that on natice if you are able to. Some you may
not be able to say, obviously.

Mr Carter—Without reference to a particular example, it is not uncommon for matters to
come to our office and for an assessment to be made that they do involve breaches of state
law. They are then referred to state authorities.

Senator LUDWIG—Thisisdightly different to that.

Mr Carter—Yes. In relation to the choice of charges, the prosecution policy of the
Commonwealth does require us to consider the appropriate charges and those that adequately
reflect the nature and extent of the criminal conduct. So you really are looking at the conduct
and then looking at the appropriate charge.

Senator LUDWIG—And you think that also includes jurisdiction?

Mr Carter—Yes. | would also make the comment that, as the explanatory memorandum
points out, it is not intended that this bill, as we understand it, will affect the general division
of responsibility between investigative agenciesin relation to the prosecution of matters.
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Senator LUDWIG—No, but we can all be aware of unintended consegquence, though,
can't we.

ACTING CHAIR—I thank the witnesses who have given evidence before the committee
today.

Committee adjourned at 4.39 pm
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