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HOUSE OF REPRESENTATIVES
STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS
Tuesday, 9 September 2008

Members: Mr Dreyfus (Chair), Mr Slipper (Deputy Chairman), Mr Andrews, Mr Butler, Mr Georgiou, Mr
Meham, Mrs Mirabella, Ms Neal, Mr Neumann and Mr Perrett

Membersin attendance: Mr Dreyfus, Ms Neal, Mr Neumann, Mr Perrett, Mr Slipper

Terms of reference for theinquiry:
Toinquireinto and report on:

A preferred model for legislation to protect public interest disclosures (whistleblowing) within the Australian
Government public sector. The Committee’s report should address aspects of its preferred model, covering:

1.  thecategories of people who could make protected disclosures:
a.  thesecould include:

i. persons who are currently or were formerly employees in the Australian Government general
government sector*, whether or not employed under the Public Service Act 1999,

ii. contractors and consultants who are currently or were formerly engaged by the Australian
Government;

iii. persons who are currently or were formerly engaged under the Members of Parliament (Staff) Act
1984, whether as employees or consultants; and

b.  the Committee may wish to address additional issues in relation to protection of disclosures by persons
located outside Australia, whether in the course of their duties in the general government sector or
otherwise;

2. thetypes of disclosures that should be protected:

a  thesecould include allegations of the following activities in the public sector: illegal activity, corruption,
official misconduct involving a significant public interest matter, maladministration, breach of public
trust, scientific misconduct, wastage of public funds, dangers to public health and safety, and dangers to
the environment; and

b. the Committee should consider:

i.  whether protection should be afforded to persons who disclose confidential information for the
dominant purpose of airing disagreements about particular government policies, causing
embarrassment to the Government, or personal benefit; and

ii.  whether grievances over internal staffing matters should generally be addressed through separate
mechanisms;

3. theconditions that should apply to a person making a disclosure, including:

a.  whether a threshold of seriousness should be required for alegations to be protected, and/or other
qualifications (for example, an honest and reasonable belief that the allegation is of a kind referred to in
paragraph 2(a)); and

b.  whether penalties and sanctions should apply to whistleblowers who:

i. in the course of making a public interest disclosure, materially fail to comply with the procedures
under which disclosures are to be made; or

ii.  knowingly or recklessly make false allegations;
4.  thescope of statutory protection that should be available, which could include:

a  protection against victimisation, discrimination, discipline or an employment sanction, with civil or
equitable remedies including compensation for any breaches of this protection;

b.  immunity from criminal liability and from liability for civil penalties; and
c.  immunity from civil law suits such as defamation and breach of confidence;
5. proceduresin relation to protected disclosures, which could include:

a. how information should be disclosed for disclosure to be protected: options would include disclosure
through avenues within a whistleblower’s agency, disclosure to existing or new integrity agencies, or a
mix of the two;

b.  theobligations of public sector agencies in handling disclosures;



c. theresponsibilities of integrity agencies (for example, in monitoring the system and providing training and
education); and

d.  whether disclosure to athird party could be appropriate in circumstances where all available mechanisms
for raising a matter within Government have been exhausted;

the relationship between the Committee' s preferred model and existing Commonweslth laws; and
such other matters as the Committee considers appropriate.

As defined in the Australian Bureau of Statistics publication Australian System of Government Finance
Statistics: Concepts, Sources, Methods, 2003 p.256.
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Committee met at 1.31 pm

CHAIR (Mr Dreyfus)—I declare open the Legal and Constitutional Affairs Committee's
roundtable discussion on protecting whistleblowers within the federal government public sector.
I would like to welcome the participants, who are a very distinguished group of experts, al of
whom have accepted the committee's invitation to this roundtable discussion to explore issues,
challenges and best practices surrounding protection of whistleblowers within the federal
government public sector.

It is a very auspicious day because the book from the Whistling While They Work project was
launched by Senator Faulkner this morning, and we have had a number of presentations already
this morning, including a session with media representatives at which John McMillan and Dr AJ
Brown spoke. Our purpose in holding this roundtable on the same day as the launch of the book
was to take the advantage of the gathering here in Parliament House of a group of people who
are, if not the pre-eminent experts in the field in Australia, certainly amongst those who know
most about the field of protecting whistleblowers.

The purpose of the roundtable is to inform consideration of what might constitute effective
legislation in this area. The committee hopes—and we have five members of the committee
here—that the discussions we have here today will assist it in its report on a preferred model of
legislation for the Commonwealth for a scheme of whistleblower protection, or public interest
disclosure as it is sometimes called.

For the benefit of the public gallery and those who are listening or watching in their homes or
in schools, as people do, | should explain that this afternoon is going to consist of two separate
sessions. The first session will have these two themes: first, ““If in doubt, report”: recognising
the full landscape of public interest whistleblowing’; and, second, ‘Making it work in practice:
systems and institutions for the capture and management of disclosures’ . After a short break for
afternoon tea we will then conduct a second session focusing on two further themes: first, ‘“When
al else fails (1): an effective system for compensating mismanaged whistleblowers'; and,
second, ‘When all else fails (2): when is it “reasonable” to make a public or third party
disclosure?

As the chair of the committee, | propose to chair the roundtable throughout the afternoon, but
each of these themes will be introduced by one of the participants, who will have been invited to
give athree- to five-minute outline on the particular topic. That is intended simply to open the
topic for discussion. Everyone has a set of focus questions but, again, they were not intended to
limit the discussion; they are simply there to focus attention on some questions that might be
raised.

LEGAL AND CONSTITUTIONAL AFFAIRS
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[1.35 pm|
BENNETT, Mr Peter, National President, WhisleblowersAustralia

BIRD, Ms Penny, Executive Director, Public Sector Practice, Office of Public Sector
Standards Commissioner

BROWN, Dr Alexander Jonathan (AJ), Senior Lecturer, Griffith University
CHADWICK, Mr Paul, Director, Editorial Policies, Australian Broadcasting Corporation
CHAPMAN, MsCreina, M anager, Corporate Affairs, NewsLimited

HAMBLY, Ms Gail, Group General Counsel and Company Secretary, Fairfax Media
Limited

JONES, Mr Stephen, National Secretary, Community and Public Sector Union
LATIMER, Professor Paul, Private capacity

McMILLAN, Professor John, Commonwealth Ombudsman, Office of the Commonwealth
Ombudsman

NEEDHAM, Mr Robert Martin, Chairperson, Crime and Misconduct Commission
ROBERTS, Mr Peter, Senior Lecturer, Charles Sturt University

WHEELER, Mr Christopher, Deputy New South Wales Ombudsman, New South Wales
Ombudsmans Office

WORTLEY, Professor Richard Keith, Chief Investigator, ‘Whistle While They Work’
research team, Griffith University

CHAIR—I welcome witnesses to this roundtable discussion. The committee does not require
you to give evidence under oath, but | should advise that the hearings are legal proceedings of
the parliament and warrant the same respect as proceedings of the House itself. The giving of
false or misleading evidence is a serious matter and may be regarded as a contempt of
parliament. As a roundtable, these proceedings are definitely intended to be less formal than the
traditional committee hearing setting where we have the committee and a single witness in front
of us. In fact, there are two people participating—Stephen Jones and John McMillan—who have
already given evidence to the committee, for which we thank them, in that more formal setting.
But notwithstanding the lesser degree of formality, | would ask everyone to bear in mind that the
proceedings are being recorded by Hansard and are being broadcast on the parliamentary
channel.

LEGAL AND CONSTITUTIONAL AFFAIRS
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I would like to move straight to the first theme: ‘If in doubt, report: recognising the full
landscape of public interest whistleblowing'. | will ask Dr AJ Brown to introduce that topic.

Dr Brown—On behalf of the many of us who are directly and indirectly involved in the
Whistle While They Work project, 1 would like to thank you for the opportunity to have a
discussion with all the members of the committee who are here about these very important
issues. We have not actually made a submission as such to the inquiry and | guess the purpose of
releasing the research today, and as it comes through, is that we hope that it will all be of usein
helping the committee to form its views.

The way in which we approached a fair bit of the research was to try to provide some hard
data where previously there has been none on just basic things like how much whistleblowing
goes on, what the nature of it is, what the outcomes are, how it is being handled and what the
gaps are. We have already talked about some of those things this morning. But | think it istrueto
say that we have also tried to then identify key principles, key issues and often just key questions
that we know have to be answered but for which we do not pretend to have the definitive
answers. Many of the issues that we will talk about this afternoon come into that category. They
are things in which the committee and the parliament will make the decisions that actually
determine what the answers are.

Something that | really wanted to throw in as a sort of a threshold question is the very basic
guestion of whether you see the task as being something that is confined to certain types of
reporting about certain type of wrongdoing in certain circumstances for certain people—to just
deal with a minority or a particular selection or cross-section of cases of people who blow the
whistle in the public interest on wrongdoing in the public sector—or whether, and this is the
guestion that 1 would really throw open to all members of the roundtable but especially to the
members of the committee, you want to see it a bit more comprehensively and a bit more
broadly than that.

One of the big problems of public interest disclosure legislation, especially in Austraia but
also in other jurisdictions up until now, has been an assumption that we are talking about a
relatively small number of people who blow the whistle in the public interest—and that therefore
you are really designing legislation to deal with a fairly finite select group of people in certain
circumstances—combined with what you might normally call floodgate fears: ‘Well, hang on a
minute; how far do we go here? Will this encourage too much disclosing of too much
information in too liberal away that is not consistent with our normal traditions of parliamentary
democracy, responsible government, the loyalty of public servants to the government of the day
and all those sorts of things?

So there are some very interesting threshold questions that are caught up in the committee’s
terms of reference about what types of public officials, what types of wrongdoing and in what
circumstances. | want to throw a concept on the table to kick off which really informs all of the
findings that we have put in the book that we have launched today, and obviously we are very
keen to discuss this and argue for it if necessary. | encourage the committee to think about and
recommend to the parliament the philosophy of ‘If in doubt, report’ at the level of the ordinary,
everyday public servant out there in the field, working in the public sector or asthe employees of
contractors working for federally contracted-out services or whatever. | want them to take the
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comprehensive view that, at the end of the day, the *If in doubt, report’ test isreally the ultimate
test that every single legislative drafting decision they make needs to pass.

At the end of the day, you have to be thinking about the average public servant out there who
may or may not have some sort of internal gripe or grievance or who may already be involved in
some sort of internal conflict in their organisation. It is quite possible that that will be the case,
especialy if it is a badly managed workplace or if there is an issue that has been festering for a
while that is causing angst. Even if that is the case, you have to think of that sort of situation or
think of an archetypal altruistic public servant who wants to do the right thing or somebody who
just stumbles across information that they know that they should act upon but have not and who
has to face the question of whether they act upon it or not.

| think the acid test for the committee and the parliament is to keep putting yourselves in the
situation of that average public servant. We can talk about who that average public servant might
be but, at the end of the day, it has to be a question of what you are going to do to basically make
that public servant think: *Okay; if in doubt, | should report this,” and ‘I can report thisand | will
not have to suffer unnecessarily as a result of reporting this.” A lot of those decisions about how
wide you go or how narrow you go need to be able to capture that public servant, irrespective of
the type of wrongdoing they are worrying about and without them needing to go: ‘Hang on a
minute; where does this fit in the fine detail of some piece of legislation | may never actualy
have heard of ?

I would just like to throw that out as an opening concept. We in the research team are happy to
field questions about how much whistleblowing goes on, what its nature is, what it covers, how
important it is, and what the evidence is for all of that sort of thing. But | think, in terms of the
fundamental questions of legislative design, | really just wanted to throw that on the table as
being a proposition for the committee to come to grips with, to determine whether that going to
be a useful concept for you to use as one of your acid tests.

CHAIR—Thanks very much, AJ. That is a good start to put on the table what might be an
overall philosophical approach that might be taken to legislation. Does any one of the
participants have a comment on the proposition that the touchstone to this might be: ‘If in doubt,
report?

Prof. McMillan—Can | just make one observation to do with terminology. The broader the
scheme extends, the less appropriate it seems to me to use the term whistleblowing, which
carries certain connotations, at least in the public mind at the moment. | know that this project
toyed with other terms: ‘internal witness', ‘public interest disclosure’ and things of that kind. |
think the report of the project was interesting in that it detailed a list of about 25 kinds of
wrongdoing and then asked people when they had seen it and whether they had reported it. All of
the categories of wrongdoing are ones that can potentially be wrapped up within a scheme, but
not all of those instances or categories fit easily with whistleblowing, at least in the popular
sense that it has developed.

Prof. Wortley—To respond to that, interestingly too, the sorts of behaviour that you are
aluding to were aso probably the most popularly endorsed by our respondents. For example,
probably the largest items identified were things to do with personnel practices. We excluded
those from some of our analyses, but when you simply ask people what they had observed, that
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really dominated a lot of the responses from people. So there was a fine line between what was
simply a personal grievance and things like bullying, for example. Where does a grievance
become bullying and so forth?

Ms Bird—I think the definitional issues are important. The basic philosophy and concept of
‘if in doubt, report’ is fundamental to a good culture within the Public Service; it is the
mechanisms and the system behind which you make those reports. So | strongly endorse that
kind of approach: finding the right mechanisms to build the culture within an organisation that
ultimately builds the best confidence and positiveness within that workplace about being able to
deal with issues that often are essentially in the nature of a personal grievance within the
workplace—and ensuring that they are appropriately responded to—versus those things that may
at the other end look at issues of a more systemic or public interest nature and ensuring that they
are dealt with appropriately. There is quite an array of things in there that require sensitive
management.

Behind all of that is appropriate support for the person who is making the disclosure and
appropriate support for the person or group of people that the disclosure is being made againgt,
as well as the whole workplace itself. So they are complex matters in terms of trying to tease out
what the best systems are that support the ultimate goal of ensuring that there is a culture within
an organisation that says ‘If in doubt, report,” because reporting any suspected wrongdoing is the
best way of getting things out in the open and dealt with and improvements made.

Mr PERRETT—I have a question for Robert and AJ, | guess. Unless | misunderstood it, AJ,
you were saying that in Queensland the mechanism is a very fine one but you seemed to intimate
that the culture and the support were not there—that the system was a bit of ajarring in that the
mechanism was fine but the cultural support or something else was not there to create the right
sort of results.

Dr Brown—In Queensland the legislation is quite comprehensive but that has not guaranteed
that any of it actually got implemented. That is really the key issue. It comes back to what is
required at an organisational level to—

Mr PERRETT—What Penny was just talking aboui.

Dr Brown—Yes, and it comes back to the culture and all those support mechanisms. But |
guess part of the problem there is that even in Queensland’s history of the legislation—and you
can see this in the way that public sector agencies have or have not implemented the
legislation—it has been very easy to see people using the technical distinctions that can be
drawn in the legislation about the types of wrongdoing that can be covered and the people that
you are allowed to make disclosures to.

Some of those basic legislative design issues can easily become very high barriers to your
average public servant being confident to say: ‘I know that | can report under this legislation’,
because your average public servant will not be thinking of the legislation; they will be thinking
about ‘Where am | in this organisation? Do | know who to report to? Do | hear any assurances
that | can report and do | believe them? What therefore becomes most important is whether
there are people in the organisation who feel that they can implement that legislation. It is then
very easy to see the difference between organisations where people do take an ‘If in doubt,
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report’ approach to the legislation within the organisation—even if it is not actually technically
consistent with the legislation, because the legislation is very technical—and those where people
sit back and say: ‘I am only going to treat this as a public interest disclosure if it ticks all these
little technical boxes. If it does not, it is not covered and therefore we just do not deal with it.’

So there is a whole issue about how you create a framework there which supports that
management culture. There are things that you can do in the legislation, in terms of how you
calibrate some of those thresholds and distinctions, which will basically provide much more
encouragement and direction to the people who need to implement it at the agency level but
make it much more difficult to basically cotton on to the fact that this is the type of philosophy
that we are encouraging. But there are all sorts of issues about how what is captured in that big
net is streamed, in effect, and managed in different ways, some of which will not actually be
public interest at all. Unless you are designing a system which is capable of capturing it all then
you will never be in a position to make sure that what needs to have been captured has been
captured. That is the philosophy that | guess | am suggesting to you.

Mr Chadwick—Just on the legislative philosophy point, we know we cannot legislate to
make people good, nor can we legislate to make them courageous. Is it a corollary of what you
are saying, ‘If in doubt, report’, that there ought to be a duty not to hinder the making of a
report?

Dr Brown—Absolutely.
Mr Chadwick—And that you craft as a positive duty or would it depend on rank?

Dr Brown—I think the crucial thing is that you make it part of the management
responsibilities of all public sector managers at all levels to hear and act on what they hear. Then
you back that up with formal systems to require them to disclose to the integrity practitioners
within their own organisation that they are dealing with these matters. Thereby you actually
create some formal systems by which what is actually being handled can be tracked. But | think
it comes down to a question of the responsibilities of managers to manage, in effect. What is a
good manager or a bad manager? But these things actually go part and parcel with—the primary
responsibilities that are needed to operationalise any realistic regime are ones that basically just
go with the responsibilities of managers to manage.

Mr NEUMANN—I have some concern in relation to ‘If in doubt, report’ because on page
284 of your book you set out some tests—a subjective test and an objective test. We have heard
very detailed evidence from Mr Jones and his union and from Professor McMillan and his
organisation, the Commonwealth Ombudsman, that talks about tests. They support your idea of
teds. Thisideathat ‘if you simply are motivated or you feel inclined, report it’ seemsto meto be
at odds with the statement:

Themotivation or intention of the person making the disclosure should not be relevant.

The idea that if | feel like | want to do it, | should report it does not seem to fit well with your
whole theory here.

Dr Brown—Not at all; it fits perfectly.

LEGAL AND CONSTITUTIONAL AFFAIRS
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Mr NEUM ANN—How?

Dr Brown—John may be in a position to talk a little bit more about the sorts of thresholds
that we think are the right default ones for the legislation, but they are in effect to recognise
when people may have some information about wrongdoing, in which case both the legislation
and the system should both enable and encourage them to report it to somebody. In such a case,
this is the subjective element: they think, based on reasonable grounds, that they have some
information. Alternatively, they may have information that is about wrongdoing which they
disclose to somebody and they may actually have no consciousnessthat it iswhat it is.

They may think it is a small thing, and in fact it may be a huge thing. It may look like a small
thing to begin with and then it might rapidly turn out that it is actually just the tip of an iceberg
of a much bigger thing that is much more serious. In that case there should be an objective test,
which means that those who are assessing the information and administering the scheme—the
Robert Needhams—are in a position to say ‘This person has got no idea what they really
reported. They think they may have reported a personal grievance but in fact they have reported
amajor fraud.” In that case it needs to be covered by an objective test.

So the particular legislative threshold that we are suggesting, which is really just combining
the best elements of things that are currently in different legislation, isto make a comprehensive
catch-all that is still reasonable and not by any means impractical or non-administrable. It is
quite afeasible thing. But basically it does quite neatly embody how you would go about, in that
particular issue, institutionalising a philosophy of *when in doubt, report’.

Prof. McMillan—As AJ is proposing it, the catchcry of whistleblower protection laws is: ‘if
in doubt, report’. The catchcry of my ombudsman organisation is. ‘you have a right to
complain’. One runs into the other. There is an area of overlap but there are areas of different
coverage for each. There is one where exercising the right to complain is the more appropriate
description and there is one at the other end of the spectrum where reporting wrongdoing is the
better description. But it emphasises the need for schemes that are integrated—that realise that a
whistleblower protection law does not stand aside from everything else, and | will make some
comments about that. Secondly, it emphasises the need to make an early threshold decision to
assist somebody as to which category they are falling into or which pathway they are going
down. The redlity is that you do not expect the person, particularly if they are feeling aggrieved
and emotionally injured by some action, to know necessarily which pathway they move down.
They need that early support and assistance to resolve that issue.

CHAIR—I was going to direct a question to Stephen based on what you said a moment ago,
AJ, which | took to be, in a sense, apleafor simplicity in any framework or in any legislation. It
is desirable that it be simple because we are talking about sending particular messages to people
working in the public sector. Stephen, you have members across the country working under all
existing state regimes and the very partial Commonwealth regime that exists. Do you have a
comment on what form the legislation might need to take from the point of view of public
servants?

Mr Jones—Yes, | do. | will preface it by saying that | prefer the term ‘public interest
disclosure’ to ‘whistleblower’, but hereafter we will use the term *whistleblower’ for shorthand.
Our view isthat the legislation should be clear within its scope and should not seek by reference
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to describe the sorts of behaviours that are subject to a disclosure. | will explain that. | think one
of the weaknesses in the current Commonwealth regime is that it provides protections for
whistleblowers who feel that they are apprised of a breach of the code of conduct. That requires
a degree of characterisation and knowledge—legal and otherwise, which is often beyond the
scope of many lawyers let alone the normal public servant working within the Commonwealth or
elsawhere, | would argue. So it is our view that the legislation should clearly prescribe the scope
of the behaviours that are reportable within the regime.

The sorts of things that we have talked about in our submission go to issues such as illegal
activity and corrupt conduct. | would have thought they were beyond controversy. The areas
where there might be perhaps a little, but not much, controversy would be danger to public
health and safety and danger to the environment. | would have thought that they are areas of
little controversy. When | talk about it publicly and elsewhere, the areas that seem to attract
controversy are the other two: misuse and waste of public funds, and maladministration.

| prefer the frame that AJ has talked about, and that is: if in doubt, then report. | note that you
are saying, ‘If in doubt, report,” not ‘If in doubt, leak’—and therein lies an important distinction.
| think that broad category covers everything that could conceivably fall within public interest
disclosure. I would encourage the government, if it is attracted to carve-outs, to make any carve-
out very succinct indeed. The carve-out, as far as | am concerned, should be complaints against
something that is clearly government policy that an individual public servant might not agree
with and is aggrieved about. Clearly, that would fall outside the scope of the regime.

| am not a all attracted to carve-outs from areas such as misuse and waste and
maladministration that apply to employment related areas—and | suspect therein lies an area of
potential controversy. | think there are very cogent reasons, practical and otherwise, why they
should not be excluded. If the objection is that that will lead the way to a floodgate, then |
merely point to the current Commonwealth legislation which has at its heart the capacity to
lodge complaints or disclose against a broad range of employment related areas including by
somebody who feels aggrieved that they have not been trested with respect or courtesy or have
been subject to harassment. You could not get any broader than that and any more central to the
employment relationship than those areas, and yet there is no evidence of afloodgate.

So those are reasons, practical and otherwise, for the impracticality of carving out
employment related matters when this is a service that employs around 150,000 employees at an
average total employment cost of about $100,000 per employee. You are talking about
significant areas of public expenditure that | would have thought go to the very heart of the
things that should be subject to the scope of such legislative provisions.

CHAIR—Just on that carve-out point, we have had submissions that have suggested that
intelligence related matters, because they are already covered by a fairly comprehensive scheme
through the inspector-general of intelligence services, might be suitable to be left in that pre-
existing scheme. It is in fact one of the fuller schemes that exist for disclosure, but it is a stand-
alone area.

Mr Jones—I would concur with that.

Dr Brown—I would not. | got in ahead of Peter Bennett: that was good!
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CHAIR—We have not heard much from Peter, so we will hear from him on this.

Mr Bennett—There are a couple of threshold issues | want to go back to first, Chair. | would
like to come back to that but | will have to let that just sit for the moment. We see that this is
being approached from the bottom up rather than the top down. We think there actually should
be disclosure unless there is a compelling and necessary reason why there should not be a
disclosure. What we seem to be doing at the moment is looking at introducing legislation which
will restrict, confine, control and manage the process of disclosing information and put the
responsibility virtually on the whistleblower, when in fact the public hasaright to a great deal of
information which it is not getting ready access to at the discretion of bureaucrats. For that
reason, we see this as being the situation in reverse: we are actually not looking at disclosing
information; we are actualy looking at better ways to manage its disclosure. We think that is
probably not the correct way to go.

| do not think we are going to win the point. It is unlikely that any government is going to say,
‘Yes, let’s make everything disclosable,” unless there is atag that goes on the top of the page that
says, ‘This should not be released for a particular reason.” So that is probably not going to win,
but that is the ideal situation. That is what every citizen should be entitled to, and that is:
whatever information is in government should be available to the public and it should be allowed
to be disclosed unless there is a really compelling reason why it should not be. But what we are
doing at the moment—and | have no objection to doing what we are doing, but | think thereisa
better system—is we are actually looking at a way of controlling that information. We are il
going to mete it out in some fashion through a set of legislation that is going to say, ‘ Yes, but
only if we allow it to be done in this particular way, to that extent, under these sets of
circumstances, for these people, in a narrow sphere of activity.” That really does not help the
community. It really is not public interest disclosure. It is whistleblower management. |
understand that is what the project was about, but it is not what the committee is about.

CHAIR—Indeed, it is not. It is, however, concerned fundamentally with how to protect
people who assist in uncovering wrongdoing, maladministration, illegal conduct and the types of
behaviour that Stephen went through a moment ago.

Mr Bennett—But there are four people involved in a whistleblowing matter: the person who
does the wrong thing in the first place; the whistleblower who observes it; the supervisor, who
should manage the whistleblower to make sure that they are protected; and the manager of the
whole process, who should ensure that it does not happen in the first place. The legislation—90
per cent of it—deals with the whistleblower, who has the least power and the least opportunity to
do anything about it. All they do is say, ‘Look, boss, | saw that happening,” and that isthe end of
their role. Good or bad, that is where it should finish, but we are having to create regimes,
legislation and procedures and practices to look after that because the whistleblower is not
managed properly, because the person gets away with it too readily and because the person who
oversees the whole process has not done their job in the first place. That is the position we are in
at the moment.

Changing the legislation alone is not going to do it because this legislation has been in place
nationally for more than 10 years and it has consistently failed. There have been statutory
obligations on agencies nationally, and the Commonwealth, to bring into place an effective
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regime for whistleblowing, but none of them has done it—none of them has done it well and
certainly none of them has done it properly, and the Commonwealth has done it worst of all.

CHAIR—That iswhy we are here.

Mr Bennett—Yes, that is why we are here. Our problem is that if we simply bring in more
legislation aren’t we then in exactly the same position we were in 10 or 15 years ago? We
introduced the legislation and we said ‘ Go off and do it,” and they did not do it. If we just change
the legislation again, are they going to say, ‘Well, we have got another 15 years before there is
another inquiry to correct it again.” My view, and | have put it to AJ and others on a number of
occasions, is that we have passed that. We really have to have a new agency. Take it away from
the people who have not been able to manage it properly in the first place and give it to some
organisation that can.

Lastly, it can be cost neutral. Every agency has people who are allocated for the function, and
the Public Service Commissioner has been allocated for the function. You have got a manpower
resource—numbers and finances—already committed. If they were moved sideways into a new
organisation it would cost absolutely nothing, but at least they would then focus on the job. If
they can focus on the job, those who have not done it properly in the past may get a chance to do
it properly in the future. Sorry, | did not address your question.

CHAIR—That is al right. I am going to move to John McMillan for the second theme. We
have to keep this moving along because we only have limited time for the second theme. In this
discussion we have, in a sense, reached that theme, which is: ‘Making it work in practice:
systems and ingtitutions for the capture and management of disclosures. John, as
Commonwealth Ombudsman, has had some contact with people who might fall into the category
of being whistleblowers, even though that is not the statutory purpose of John's agency. |
thought | would get John to speak briefly to that topic.

Prof. McMillan—The early Australian laws on whistleblower protection contained principles
but no mechanisms, without an eye to implementation. It has become clear over the years that
the implementation and creation of mechanisms is important. The view that has been put by
many, including me, is that that can best be done by building the scheme around our existing
mechanisms with some additional provisions and protections, which | will come to. Building it
around existing mechanisms means placing a statutory obligation upon agencies individually to
develop procedures for receiving reports, for handling them, for investigating them and for
protecting and supporting those who report.

It means using the existing oversight agencies which already deal with many complaints, and
in the Commonwealth that is bodies like my own, the Public Service Commission, the National
Audit Office, the Privacy Commissioner, the Inspector-General of Intelligence and Security and
the Integrity Commissioner. It means allowing people the right to complain, either internally or
to one of the oversight agencies. The advantages of going down this path are, firstly, that it
avoids that difficulty of having to distinguish matters that are clearly inside the scheme or
outside the scheme. As | said in my evidence the other day, some of the minor administrative
errors that we see about getting the spelling of people’s names and their date of birth wrong lead
to horrendous consequences. They are the kinds of administrative errors that can legitimately
come within the scheme, but you would not regard them as serious maladministration.
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Secondly, it uses the expertise of the existing agencies. It is very hard to create a new,
purpose-built agency, to give it anational coverage, to have it start overnight with a staff of 10 or
20 to develop tradition, training capacity and resources—the existing agencies already have that.
It assists the person, to build it around the existing mechanisms. Whistleblowing disclosures are
on a continuum with many other grievances and complaints people have. It also sends the
message that whistleblower protection is not for the exceptional heroic case; it should be a
routine part of ethical management in agencies nowadays to have to deal with problems and
disputes.

Finally though, if you are going down the path of building it around existing mechanisms, you
need to avoid the risk of smothering the original objective by bringing it all internal and
downplaying it. The way that you protect the original idea of public interest disclosures is as
follows: you require an annual report by one of the oversight agencies on all of the activity; you
allow a person the option of making a public complaint in exceptional circumstances; you build
in special measures for support and for compensation of people who are injured; and you give
additional resources to one or other of the external oversight agencies so that they can develop a
proper scheme with proper training and support and the like and not just be expected to merge it
within their existing functions.

CHAIR—I will lead off with a question, John. You do see a scheme for public interest
disclosure as one that will require some resources. It is not going to be possible to do this
without—

Prof. McMillan—Yes, and | think that is one of the problems at the moment. My impression
Is that agencies are switched on to the idea that they have to deal properly with grievances,
dissent and complaint, but, because there is no separate identification or resourcing of this
function, there is a tendency to redefine whistleblower complaints really as staff grievances—

Mr Bennett—Hear, hear!

Prof. McMillan—or complaints about financial management. The only way to turn that
around is to have a scheme with special measures, special legislation and special resources so
that you can re-educate the public service community to see that some of the matters they are
currently dealing with need a different badging and need different trestment.

Mr Bennett—Sorry, but they really are not going to take you seriously. Ten years—and | have
spoken to you on a number of occasions about trying to get government agencies to do that
cultural jump from ‘This is the way | control my department and this is how we will assess
things' to ‘ Somebody might make me accountable. This person might actually make me have to
go to people and be accountable for what | am doing.” That is a big jump, because this person
might just be a pencil pusher at the very bottom of the tree but they can actually provide a piece
of information that may make the CEO of that organisation be accountable. That is an enormous
jump and they are going to resist it like the plague. They have done it for 12 to 15 years. There is
no reason—you would have to make penalties for failing to bring in parts of the legislation and
to enact it and to train and to properly allocate staff for the function. The penalties would have to
be for the CEO of the organisation; otherwise, it isjust going to be ignored as it has been.
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Prof. McMillan—I agree that cultural change is difficult, but | am more optimistic than you
are, Peter. But | will let others come in on that.

Dr Brown—I think that we are. If the committee is looking at a really comprehensive
regime—which it obviously is—then | think that, by doing what John is talking about here, the
legislation can start to address what Peter was saying just before we slightly changed topic. He is
absolutely right. Previously, up until now the legislation, because of all those floodgates fears,
categorisation fears and reading things down, has focused on the whistleblower and setting out
all these hoops that awhistleblower has to jump to become a whistleblower, rather than focusing
on exactly what Peter said: the responsibilities of agencies in managing disclosures and their
responsibilities to assess, track, report and support. Those things can be made enforceable. The
ways that they will be made enforceable are through a number of mechanisms, but the easiest
way is by making clear the liabilities that will fall to public sector agencies, as employers, for
getting it wrong. That is an issue that is also on our agenda.

The broad approach of what John is talking about is actually doing exactly what Peter said:
shifting from a focus on the whistleblower to being a focus on the process, the organisation, and
the responsibilities of management and managers. Those things start to become much more
detailed, and the provisions that will specify who can or cannot be a whistleblower can become
much simpler. That balance can be shifted in what this committee does. | have been—as have we
all—in the lucky position of having seen in this research quite a lot of the ugly and a fair amount
of the bad but also a reasonable amount of the good, and know that in some public sector
agencies, despite the lack of legislation and any good model procedures, and in the face of some
incredibly high integrity risks, there are organisations that manage to do things reasonably well.

| think that what we are talking about is a much more detailed framework that operates to
change agency behaviour, which those agencies that are already doing it well will find quite
supportive and reinforcing but which will put the challenge on those agencies that are not. Either
they will cotton on to the philosophy or they will not. If they do not, it will be very clear that
they have not, and in those cases there will be arange of liabilities that will naturaly flow if the
committee gets it right.

Mr Chadwick—John, can | tease out two points in what you said in your introduction and get
your response? The first is that it seems implicit in what you are saying—the need for an
oversight agency—that, in effect, even the integrity agencies need a watcher. If the primary
jurisdiction for a given public interest disclosure is, say, the Ombudsman or the Privacy
Commissioner, there nevertheless is value in an oversight, similar to the way we have seen
public interest monitors develop in some other jurisdictions or in some other areas of public
policy making. Do you see any harm in the oversight agency and what you might call the
primary integrity agency—the one who is actually charged with the task of the investigation of
the disclosure—being required to report annually to parliament on the number of public interest
disclosures that they deal with, the numbers that are upheld, the numbers partly upheld and the
numbers still under investigation, so that there is a kind of barometer for the legislature to be
able to look to which agencies appear to be too slow, getting a lot of public interest disclosures et
cetera?

Prof. McMillan—Yes, | agree that one clear element of this has to be public reporting, both
of the statistics and of the problems that have been raised. | think it is important, both
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symbolically and practically, to adhere to the original concept of whistleblowing, which is of
course about drawing public attention to wrongdoing occurring. It is essential that there is proper
public reporting of every stage. On the other element—having watchers watching watchers—I
think you can get caught in a tangle and end up with an industry where you have complaints
about complaints about complaints. There should be oversight mechanisms of one kind or
another. My own view is that, for organisations like my own, Senate estimates committees and
other parliamentary committees do it excellently. For some other organisations, like
anticorruption commissions, you do need special parliamentary inspectors, public interest
monitors or whatever because of the peculiar danger to society if the anticorruption body itself
becomes corrupt. That is when you go to the extra stage.

Ms Bird—I agree with that. Our agency is charged with overall monitoring and compliance
under the Public Interest Disclosure Act 2003 of Western Austradia There are some
disadvantages that we suffer under at the present time in regard to the clarity of the requirements
under the legislation. | certainly support what AJ was saying in terms of the need for that
oversight and the clarity of exactly what is required of the oversight agency. If there is any
ambiguity then there is, | think, an option to go soft on that. There is a need within the legislation
to be much clearer about what the role of the oversight agency is, exactly what monitoring
compliance with the act means and what the expectations and consequences for agencies where
there is poor or low compliance are that flow from that.

Our experience is that agencies are increasingly very committed to public interest disclosure
and very committed to supporting people who make disclosures. One of the challenges is having
aregime where people can report their concerns and have them appropriately addressed through
pathways that are clear and transparent to them and not having a single reporting pathway nor a
single investigating pathway but having appropriate avenues commensurate with the concern
that they have—having an integrated system that is clear and transparent to people.

| think that part of the reporting problem at the present time is that people try to compare
statistics when they are not comparable. What one group may conceptualise as a grievance
somebody else might conceptualise as a public interest disclosure. So you may say that there is
low reporting on PIDs in one area and higher reporting in another area. That may not take into
consideration that in our jurisdiction, for example, there is a crime and corruption commission
that deals with a whole range of issues very appropriately, but they are not classified as public
interest disclosures, so the reporting simply on a statistical basis is not very meaningful at the
present time.

If you had an appropriate, integrated system that clearly articulated the alternative pathways
and actually gave people pathways to go down appropriately commensurate with the concerns
they have then | think you would get much greater compliance and much better engagement by
agencies in responding to those concerns. At the end of the day, people want to protect people
who make disclosures, people want to know what is going on and they want to address it. They
need to have the right systems around them to support them to do that.

Mr Bennett—And it gives the whistleblower confidence if they can see that things are
actually being recorded and they can see some successes. Even if they see some failures, at least
they know that the matter is being addressed. In the Commonwealth Public Service at the
moment you have no idea whether any matter is being addressed. Agencies simply do not report
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in anything like the detail that has been suggested. The Public Service Commission’s five-line
report on whistleblowing can be missed in three blinks; it is gone. There is no detail at all. There
Is no way to measure and no way for the parliament to measure how effective the legislation is.
Until you get that level of understanding that is and definitions that are consistent across the
agencies you are wasting your time even putting the reports in. There has to be that consistency;
otherwise, one agency will be describing a grievance matter and another agency will be
describing a genuine whistleblowing matter and the two of them will be saying it is the same
thing—and it is not.

Mr PERRETT—Mr Bennett, your position is that there is a bottleneck at the moment
because of the culture—

Mr Bennett—Definitely.

Mr PERRETT—So the bottleneck could be freed—I think you were nodding in assent with
AJ—Dby theright framework?

Mr Bennett—Yes. But it needs to be a cultura thing. The parliament needs to convince the
Public Service that this is actually something that they want. It is part of their policies, part of the
arrangement of providing better information for the public. It is giving the public something, and
it needs to be come across in that fashion. Up until now it has just seemed to be an obligation.
Now it has to go past that. It has to be a cultura shift, an awareness that this is something that is
serving.

Public servants are the cheapest way in the world of monitoring what is happening in the
Public Service. It costs you nothing. People are only too happy to put their hands up and say:
‘Things are going wrong. Can we tell you about it? Rather than having to build in a whole pile
of audit systems and what have you, it is a very economical way of doing it. You should
encourage themto do it.

It will develop its own preventive measures. If you have it there and people know that it
works, people will back off. If you have a rough idea that there is going to be a copper down the
street, you will slow up. If you think you are going to get caught, you will not be involved in
malpractice or what have you. At the moment, there is no likelihood of you being caught. You
just have to look at the statistics. Nobody is getting caught.

Mr PERRETT—That is not what AJ said.

Mr Bennett—What is not happening isthat it is being reported. AJand | have had discussions
about the level of this. What is not found in those statistics is which ones are being reported and
which ones are being dumped on. In other words, our view is that most of those that are being
reported that are being supported by management are low-level forms of malpractice,
misconduct and corruption. Management is only too happy to go out and grab those. It is not
affecting them. As you move up the ladder and it starts to make senior people more accountable,
they are the ones who are going to want to cover it up. They are also more likely to involve
greater amounts of misconduct. The 22 per cent are being dumped on. The people coming
forward and saying, ‘ There is the problem up the road, up towards senior management,’ are the
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ones who are really suffering. The ones being regularly reported in our view are the ones at the
lower level.

Mr PERRETT—This proposition of yours does have a faint whisper of a conspiracy theory
about it.

Dr Brown—-Certainly there is empirical evidence to support what Peter is saying. It just
stands to reason.

Mr Bennett—Because they have the power. People at the lower levels simply do not have the
power to harass and harangue readily. The further up the ladder you go the more you have the
power to do it and get away with doing it and the less chance you have to buck the system. The
high up it goes the harder it is to beat. The 22 per cent are ostensibly being dumped on by more
senior people in management.

Mr Jones—I want to comment on the proposition that you put to Professor McMillan about
resourcing. This does take up one of the points that have just been made. Parliament can send a
message to the Public Service in many ways about how seriously it treats the issue of public
interest disclosures. Legislation is a crucial part of that. | concur with the points made by
Professor McMillan on the need for internal agency based procedures which work within the
existing agency frameworks. | did not hear him say this, but | assume he also meant that there
needed to be some agency with the responsibility for overseeing the integrity of internal agency
processes.

None of this can be done resource neutral. One of the ways that parliament can send a signal
to the Public Service that it does take this stuff seriously is for discrete funding. The cost to
agencies will not be uniform and the size of those agencies will not necessarily be a factor, but
rather the activities that those agencies are engaged in. Program agencies with relatively small
numbers of staff that dispense large amounts of public money, service delivery agencies and
border protection agencies are the ones that are more likely to have a higher resource need. Their
size may not necessarily be a factor. A rather large policy development agency, in my
submission, probably would have a lesser need to find the resources to deal with internal
mechanisms. | think many of the points that Peter raised are actually going to come up after the
afternoon tea break in terms of the judicial remedies that might need to be available as well.

Ms NEAL—I want to broaden out the debate a little bit. We have had a fair bit of discussion
about the fundamental principles, and | understand that. | will direct my question to Robert
Needham, but anyone else who wants to dive in should feel free to. Basically, the issue of what
policy areas should be carved out was raised. The one example that was given was security and
intelligence. Are there some areas that should be carved out and should they include security and
intelligence? If so, which areas should they be? Also we have discussed a bit what types of
persons should be able to make disclosures. Are there circumstances, as there are in your state,
where it should be compulsory for persons in particular positions to make disclosures? If so,
what sorts of persons should they be?

Mr Needham—Dealing with that last one, it is not realy whistleblowing. Under our
legislation the head of a public sector agency is obliged to report to the CMC any information
they have which leads to a reasonable suspicion of official m