Chapter 16

COMMITTEES

LIKE MOST REPRESENTATIVE legislative assemblies in free countries, the Senate delegates
some of its tasks, and the powers to carry out those tasks, to committees of its members.

Role of committees

The task most often given to committees is that of conducting inquiries: of inquiring into
specified matters, particularly by taking submissions and hearing evidence, and reporting
findings on those matters to the Senate. Although the Senate may conduct inquiries directly,
committees are a more convenient vehicle for this activity (see also Chapter 17, Witnesses).

Apart from conducting inquiries, committees may be required to perform any of the functions of
the Senate, including its primary legislative function of considering proposed laws, the scrutiny
of the conduct of public administration and the consideration of policy issues.

The Constitution recognises committees as essential instruments of the Houses of the Parliament
by referring in section 49 to: “The powers, privileges, and immunities of the Senate and of the
House of Representatives, and of the members and the committees of each House ...”.

The Senate makes extensive use of committees which specialise in a range of subject areas. The
expertise built up by those committees enables them to be multi-purpose bodies, capable of
undertaking policy-related inquiries, examining the performance of government agencies and
programs or considering the detail of proposed legislation in the light of evidence given by
interested organisations and individuals. The scrutiny of policy, legislative and financial
measures is a principal role of committees.

Most significantly, committees provide a means of access for citizens to participate in law
making and policy review. Anyone may make a submission to a committee inquiry and
committees will normally take oral evidence from a selection of witnesses who have made
written submissions. Committees frequently meet outside Canberra, thereby taking the Senate to
the people and gaining first hand knowledge of and exposure to issues of concern to the public.

Inquiries by committees allow citizens to air grievances about government and bring to light
mistreatment of citizens by government (for an investigation of oppression of persons by a
government agency, see the report of a standing committee on the Casualties of Telstra,
11/3/1999, J.555-6).
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Specialist committees support the Senate’s ability to monitor delegated legislation made by the
executive government and to ensure that all proposals for legislation do not trespass against
fundamental personal rights and liberties. In the Australian Parliament, only Senate committees
perform this role.

An important outcome of committee work is the opportunity senators gain to pursue special
interests and build up expertise in aspects of public policy, enhancing the quality of debate and
providing a solid grounding for backbenchers who may go on to be committee chairs, shadow
ministers, party spokespeople or ministers.

The characteristic multi-partisan composition and approach of committees also provides
opportunity for proponents of divergent views to find common ground. The orderly gathering of
evidence by committees and the provision of a forum for all views can often result in the
dissipation of political heat, consideration of issues on their merits and the development of
recommendations that are acceptable to all sides:

It is in the conference [i.e., committee] room that careful, calm consideration can be brought to
bear upon a subject, and [senators] can work harmoniously in spite of party differences. It is
there that the qualities and experience of the individual can be applied to matters under
discussion. It is there that opportunity is provided for vision, judgment and experience to be
applied and, later, brought before the Senate for open discussion and action. (Chairman of the
Select Committee on the Standing Committee System, Senator R D Elliott, SD, 14/5/1931,
pp 1912-3)

Types of committees

Committees are of two main types: standing committees, which remain in existence and inquire
into matters within their areas of responsibility referred to them by the Senate; and select
committees, which are appointed to inquire into particular matters and which cease to exist when
they have finally reported on those matters.

Standing committees may be subclassified according to their functions. Joint committees,
committees of both Houses, are best treated as a separate category. This produces the following
classification, which is employed in this chapter:

(@ standing domestic committees;

(b) standing legislative scrutiny committees;

(c) legislative and general purpose standing committees;
(d) estimates committees;

(e) select committees; and

(f)  joint committees.

Evolution of the committee system

The Senate’s first standing orders provided for the establishment of both standing and select
committees. The standing or domestic committees were concerned with the Senate’s own affairs
and support services and included a Standing Orders Committee, Library Committee, House
Committee, Printing Committee and Elections and Qualifications Committee. The first
committee reports in 1901 were made by the Elections and Qualifications Committee and the
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Standing Orders Committee. Select committees were used to inquire into particular matters the
Senate considered worthy of inquiry. Such committees were given powers to summon witnesses
and require the production of documents, and procedures for examining witnesses were set out in
the standing orders. The first select committee report presented to the Senate examined
steamship communication between Tasmania and the mainland. Other select committees were
appointed as required.

In 1932, the Regulations and Ordinances Committee was established following a report of the
select committee appointed in 1929 to consider, report and make recommendations upon the
advisability or otherwise of establishing standing committees of the Senate upon:

(@ statutory rules and ordinances
(b) international relations

(c) finance

(d) private members bills

and such other subjects as were deemed advisable (PP S1/1929-31).

The select committee was of the view that a standing committee system, to be successful and
bearing in mind the small number of senators available (then 36), would need to grow from
modest beginnings (SD, 1/5/1930, p.1311). Although the select committee originally
recommended the establishment of regulations and ordinances and external affairs committees,
and the modification of the standing orders to facilitate the reference of bills to committees, the
matter was recommitted and the committee’s second report (PP S2/1929-31) recommended that
only a regulations and ordinances committee be established. There had been government fears
that an external affairs committee might use its powers to obtain access to sensitive documents
on Australia’s external affairs and the proposal for a committee in this area was not pursued at
that time. The significant volume of delegated legislation made without parliamentary scrutiny
was of concern to all sides of politics, however, and the establishment of a regulations and
ordinances committee was therefore seen as a priority. In 1982 that committee was joined by the
second of the standing legislative scrutiny committees, the Scrutiny of Bills Committee, charged
with ensuring that all bills and Acts observed similar fundamental principles as those applying to
delegated legislation.

The modern committee system dates from 1970, when the Senate agreed to the appointment of
seven legislative and general purpose standing committees, standing ready to inquire into any
matters referred by the Senate in a range of subject areas, and five estimates committees to
examine the annual estimates of departments in a more orderly and effective manner.

With this development, the evolution of the main types of committees on which senators have
served was complete.

A major refinement occurred with the adoption of resolutions by the Senate on 5 December 1989
providing for the systematic referral of bills to legislative and general purpose standing
committees. These orders came into effect in the latter half of 1990 and facilitated the realisation
of a long-held ideal, that Senate committees should have a greater role in the consideration of
legislation.
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In 1994, as a result of a Procedure Committee report on the committee system (First Report of
1994, PP 146/1994), the estimates and legislative and general purpose committees were
amalgamated. A scheme of paired committees, incorporating the functions of estimates and
legislative and general purpose standing committees in each subject area, a references committee
and a legislation committee, was adopted. The chairs of other committees were reorganised so
that the distribution of chairs approximated the representation of parties in the Senate. In 2006
the pairs of committees in each subject area were amalgamated, returning to pre-1994
arrangement for the legislative and general purpose standing committees.

Standing domestic committees
There are eight standing domestic committees established by standing order. They are:

Procedure

Privileges

Appropriations and Staffing
Library

House

Publications

Senators’ Interests
Selection of Bills

Procedure Committee

A descendant of the 1901 Standing Orders Committee, the Procedure Committee is established
under standing order 17 and has been in operation under its present name since 1987.

The committee has four ex officio members, the President, Deputy President, Leader of the
Government in the Senate and Leader of the Opposition in the Senate. It is chaired by the Deputy
President, a provision adopted in 1994. Its remaining six members are appointed from the Senate
without any prescribed allocation of places to government or non-government senators. This
formula allows as wide a representation of senators as is considered appropriate at any time. The
Leaders of the Government and of the Opposition in the Senate are authorised to appoint
substitute members when they are unable to attend meetings (SO 17(2)).

The committee’s terms of reference are “any matter relating to the procedures of the Senate
referred to it by the Senate or by the President” (SO 17(3)). The standing orders do not confer
formal inquiry powers upon the committee as they are not considered necessary. Most of the
matters considered by the Procedure Committee are referred by the Senate. Although it does not
formally gather evidence, the committee sometimes invites submissions from senators. A 1993
reference to the committee on the hours of sitting and routine of business included an instruction
that the committee invite submissions from all parties in the Senate and independent senators and
consult with the Procedure Committee of the House of Representatives, which was undertaking a
similar inquiry (18/8/1993, J.357). In most cases reports are developed following discussions and
consideration of issues papers. The committee cannot meet other than in Parliament House
without authorisation by the Senate (22/6/2006, J.2345).
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Reports of the committee may be considered in committee of the whole to facilitate free
discussion of detailed matters, but may also be considered by the Senate. Consideration of the
reports may be listed under Government Business orders of the day because, following the
presentation of a report, a minister moves the motion to provide for its consideration, or may be
listed as an order of the day under Business of the Senate, either by order contained in the
reference to the Procedure Committee (9/3/1989, J.1459) or following a motion moved on
presentation of the report (15/6/1989, J.1891; 21/12/1990, J.686; 12/9/1991, J.1512; 24/3/1992,
J.2097). The designation of Procedure Committee reports as Business of the Senate orders of the
day gives priority to their consideration, as befits significant matters of relevance to the conduct
of the business of the Senate (see Standing Orders Committee, 1% Report, 62" Session, PP
504/1985 pp 1-3).

Committee of Privileges

The Committee of Privileges is established by standing order 18, which provides:

(1) A Committee of Privileges, consisting of 7 senators, shall be appointed at the
commencement of each Parliament to inquire into and report upon matters of privilege
referred to it by the Senate.

2 The Committee shall have power to send for persons and documents, to move from
place to place and to sit during recess.

(3) The Committee shall consist of 7 senators, 4 nominated by the Leader of the
Government in the Senate and 3 nominated by the Leader of the Opposition in the
Senate.

4 The Committee shall elect as its chair a member nominated by the Leader of the

Opposition in the Senate.

As well as inquiring into privilege matters referred by the Senate, which mainly relate to cases of
alleged interference with senators or committees, the committee also reports on matters raised
with the President of the Senate under Resolution5 of the Privilege Resolutions, that is,
responses by persons to statements made about them in the Senate. (See Chapter 2,
Parliamentary Privilege, for a detailed analysis of these resolutions and the work of the
committee.)

Apart from Resolution 5 matters, inquiries referred have chiefly been of three types: possible
unauthorised disclosure of evidence or draft reports; possible misleading evidence given to a
committee; or possible interference with, or adverse treatment of, witnesses as a result of their
having given evidence. A list of the committee’s reports since its establishment in 1966 and
consequent action by the Senate is in appendix 3.

In addition to Resolution 5 matters and individual privilege cases referred by the Senate, the
committee has also participated in the legislative function of the Senate. In 1994, the committee
examined and reported on a private senator’s bill, the Parliamentary Privileges Amendment
(Enforcement of Lawful Orders) Bill 1994. The bill provided a mechanism for resolving
conflicts between the Senate and the executive by providing for questions relating to the failure
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of ministers and public servants to comply with lawful orders of the Senate, and related issues of
public interest immunity, to be resolved by the Federal Court. In its 49" report (PP 171/1994),
the committee concluded that such a bill was not necessary and that the Senate already possessed
the powers required to resolve such conflicts.

The committee acts as an essential safeguard of the rights of senators and the Senate, and the
rights and obligations of witnesses appearing before the Senate and its committees.

Appropriations and Staffing Committee

Standing order 19 provides for the appointment of a Standing Committee on Appropriations and
Staffing whose role is to inquire into:

@ proposals for the annual estimates and the additional estimates for the Senate;

(b) proposals to vary the staff structure of the Senate, and staffing and recruitment policies;
and

(©) such other matters as are referred to it by the Senate.

The committee is responsible for determining the amounts for inclusion in the parliamentary
appropriation bills for the annual and additional appropriations for the Senate and for reporting to
the Senate on its determinations prior to the Senate’s consideration of the relevant parliamentary
appropriation bill. In relation to staffing, the committee is responsible for making
recommendations to the President and reporting to the Senate on any matter. It is required to
make an annual report to the Senate on the operations of the Senate’s appropriations and staffing
and related matters. The committee also oversees the funding and administration of security
measures affecting the Senate.

The President, the Leader of the Government in the Senate and the Leader of the Opposition in
the Senate are ex officio members of the committee. The Leader of the Government in the Senate
may nominate another Senate minister as a representative, thereby ensuring that the government
retains a presence on the committee to represent its views. The Leader of the Opposition in the
Senate may also nominate a representative. There are six other members, three nominated by the
Leader of the Government in the Senate and three nominated by the Leader of the Opposition in
the Senate or by any minority groups or independent senators. Originally, the committee had
seven members but the number was increased to nine when the committee was re-established in
May 1983 (11/5/1983, J.80).

The President is the committee’s chair and has the power to appoint a deputy chair from time to
time. The chair, and deputy chair when acting as chair, has a casting vote when the votes are
equally divided (SO 19(7)). Senators who are not members of the committee may attend and
participate in its deliberations and question witnesses but may not vote (SO 19(8)).

Unlike the other domestic standing committees, the Appropriations and Staffing Committee has

power to appoint subcommittees (SO 19(5)). Like the Committee of Privileges, it also has power
to summon witnesses and to require the production of documents.
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See also Chapter 5, Officers of the Senate: Parliamentary Administration, under Senate’s
appropriations and staffing, and Chapter 13, Financial Legislation, under Parliamentary
appropriations.

Library Committee

The Library Committee is established by standing order 20 as follows:

(@) A Library Committee, consisting of the President and 6 senators, shall be appointed at
the commencement of each Parliament, with power to act during recess, and to confer
and sit as a joint committee with a similar committee of the House of Representatives.

2 The Committee may consider any matter relating to the provision of library services to
senators.

The President is the chair of the committee.

The committee invariably sits as a joint committee. Having no powers of inquiry or report, the
committee generally functions as a forum in which to raise and consider matters of relevance to
the operations and administration of the Parliamentary Library. It is an advisory committee and
the Presiding Officers, with joint responsibility for the Library, are not bound to follow the
advice of the committee.

In 2008 a joint resolution of the two Houses specified the joint committee’s advisory role and
detailed provisions for its composition and proceedings (13/2/2008, J.121-2, 14/2/2008, J.156).

House Committee

Like the Library Committee, the House Committee, established under standing order 21, usually
sits as a joint committee with the House of Representatives House Committee. The committee’s
terms of reference are “any matter relating to the provision of facilities in Parliament House
referred to it by the Senate or the President”. Its membership and powers are comparable to those
of the Library Committee and similar arrangements exist for the rotation of the chair between the
President and the Speaker. The committee does not possess inquiry powers.

In 1981 the Senate House Committee conducted an inquiry into the organisation, operation,
functions and financial administration of the Joint House Department. A resolution conferred
powers to summon witnesses and require the production of documents for the purposes of the
inquiry. After presentation of the committee’s report (PP 163/1982) on 26 August 1982 (J.1030),
a follow-up inquiry was referred to the committee which was again given inquiry powers for the
purpose (22/9/1982, J.1093). The reference having been renewed, the committee presented an
interim report in May 1983 (17/5/1983, J.93).

In 1994, the committee received a reference from the Senate to inquire into the future treatment

and use of old Parliament House (19/10/1994, J.2323). A subsequent resolution authorised the
committee to summon witnesses and require the production of documents (19/10/1994, J.2328).
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Publications Committee

The Publications Committee, established by standing order 22, also normally sits as a joint
committee with its House of Representatives counterpart. The committee has seven members but
there are no formal conditions attaching to the representation of government and non-
government senators.

The committee makes recommendations to the Senate on the printing of documents presented to
the Senate and which have not already been ordered to be printed. An order to print a document
ensures its inclusion in the series of parliamentary papers; all documents presented to the Senate
are ordered to be published (SO 167). It is usual upon the presentation of committee reports to
the Senate for a motion to be moved that the report be printed. The motion is not commonly
moved when other documents such as petitions, government documents, delegation reports or
reports of the Auditor-General are presented, and it is these which are considered by the
Publications Committee at regular meetings in accordance with guidelines determined by the
committee. When the Publications Committee reports to the Senate, recommending the printing
of certain documents, a motion is moved, by leave, that the report be adopted (leave is required
for a motion that would otherwise require notice to be given). The motion may be amended; for
example, to provide for the printing of a document not recommended for printing by the
committee.

When sitting as a joint committee with the Publications Committee of the House of
Representatives, the committee has the following additional powers:

@ to inquire into and report on the printing, publication and distribution of parliamentary
and government publications and on such related matters as are referred to it by the
relevant Minister; and

(b) to send for persons and documents. (SO 22(3))

This additional role of the joint committee arose from recommendations of the Joint Select
Committee on Parliamentary and Government Publications (PP 32/1964-6) which were adopted
in 1970. The investigatory function is invoked when the committee considers matters relating to
Commonwealth publishing. The committee has undertaken inquiries under this function and
presented several reports.

In 1993 the committee criticised the presentation of large numbers of annual reports of
departments and agencies in the last sitting week before the end of the year. The basis for this
criticism was that:

[tlhe Committee believes that this situation diminishes Parliament’s role in ensuring the
accountability of these organisations through their annual reports to Parliament by reducing the
opportunity for Members and Senators to critically review and debate matters contained in the
reports. (27" report, 4/5/1993, J.36)

Requirements for annual reports stipulate 31 October as the deadline for tabling. The
requirements were part of the revision of accountability documentation stemming from the
altered Budget timetable introduced in 1994 and provided under the Public Service Act 1999 (see
below, Conduct of inquiries, Referral of matters to committees, Estimates).
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Senators’ Interests Committee

Under standing order 22A(1), the functions of this committee are:

@ to inquire into and report upon the arrangements made for the compilation, maintenance
and accessibility of a Register of Senators’ Interests;

(b) to consider any proposals made by senators and others as to the form and content of the
Register;

©) to consider any submissions made in relation to the registering or declaring of interests;

(d) to consider what classes of person, if any, other than senators ought to be required to

register and declare their interests; and

(e) to make recommendations upon these and any other matters which are relevant.

Its membership is required to reflect as closely as possible the composition of the Senate. The
committee has a specified membership, which may be varied, of eight senators, three nominated
by the Leader of the Government in the Senate, four nominated by the Leader of the Opposition
in the Senate and one nominated by any minority groups or independent senators. The chair of
the committee is a member of the committee nominated by the Leader of the Opposition in the
Senate. Provision is made for the appointment of a deputy chair and for the chair (or deputy
when acting as chair) to have a casting vote when the votes are equally divided.

The committee has power to send for persons and documents and to confer with a similar
committee of the House of Representatives. It does not have power to move from place to place.
Its inquiry power is qualified by a requirement that any exercise of the power to send for persons
and documents, or any investigation of the private interests of any person, must be agreed to by
not fewer than three members other than the chair. This is intended to be a safeguard against use
of the committee’s powers for partisan political purposes.

The committee is required to present an annual report and may also report from time to time.

The committee was first established on 17 March 1994 following a commitment given by the
government as part of a package of “accountability measures” to be pursued in the wake of the
forced resignation of the Minister for Environment, Sport and Territories over the administration
of the Community Cultural, Recreation and Sporting Facilities Program. The package was
announced by the Leader of the Government in the Senate, Senator Gareth Evans, on 3 March
1994 (SD, pp 1453-4). Notices of motion to establish such a committee had languished on the
Notice Paper for years through the 1980s and early 1990s. (See also Chapter 6, Senators, under
Pecuniary interests.)

Selection of Bills Committee
The Selection of Bills Committee, which is established by standing order 24A, makes

recommendations to the Senate for the referral of bills to committees. The committee considers
bills introduced into the Senate or received from the House of Representatives and reports to the
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Senate on whether any bills should be referred to legislative and general purpose standing or
select committees.

Membership of the committee is based on an informal committee of party whips which meets
each sitting day to confer on the day’s program. The committee consists of the Government
Whip and two other senators nominated by the Leader of the Government, the Opposition Whip
and two other senators nominated by the Leader of the Opposition, together with the whips of
any minority groups. The chair of the committee is the Government Whip who may from time to
time appoint a deputy chair to act as chair when the chair is not present at a meeting. The chair,
or deputy chair when acting as chair, has a casting vote when the votes are equally divided.

The standing order establishing the committee does not contain any criteria which the committee
is required to follow in making recommendations in relation to bills. This allows the committee
to take into account any grounds advanced by senators for the submission of bills to committee
scrutiny.

Although few of the committee’s reports have indicated the basis on which the committee has
made its recommendations, the committee has commented on particular referrals and given
reasons why a decision has been made or changed. In its 4™ report of 1990, for example, the
committee indicated that there was a difference of views about which standing committee a
package of social welfare bills should be referred to. Although the committee recommended that
the bills be referred to the Community Affairs Committee, an amendment was moved to the
motion that the report be adopted, which would have had the effect of referring parts of one of
the bills to two different committees. The President ruled on a point of order that a bill could be
referred to more than one committee because, although the order of the Senate referred to bills
being referred to “a committee”, as a matter of interpretation the singular number is taken to
include the plural. The amendment was then agreed to (11/10/1990, J.322). In its 6" report of
1990, the committee indicated that its decisions not to refer two bills to committees as proposed
by the Opposition and Australian Democrats, respectively, had been taken by a majority. One of
these recommendations was subsequently overturned by an amendment to the motion that the
report be adopted (17/10/1990, J.351). The committee reviewed an earlier recommendation not
to refer a bill in light of comments on the bill by the Scrutiny of Bills Committee (7" report of
1990, 8/11/1990, J.397). The committee now reserves disagreements for resolution by the Senate
(2" report of 2002, 20/3/2002, J.240). The committee has also reviewed recommendations not to
refer bills on other grounds, including the circulation of a large number of government
amendments to a bill (1* report of 1991, 14/2/1991, J.747) and representations by individual
senators (3" report of 1992, 26/3/1992, J.2124; 9" report of 2004, 23/6/2004, J.3651). The
committee has also reviewed its recommendations on the timing of referrals in view of the
demands of a heavy legislative program (9™ report of 1990, 28/11/1990, J.487).

In practice the committee recommends the referral of a bill if a significant group in the Senate
ask for the bill to be referred. Amendments to motions to adopt the committee’s reports,
however, are still relatively common.

The committee is required to examine all bills received from the House of Representatives or

introduced into the Senate, except for bills containing no provisions other than provisions
appropriating money, and, in respect of each bill, recommend whether it should be referred to a
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legislative and general purpose standing committee. The committee may also refer bills to
appropriate select committees. When the committee decides that a bill should be referred to a
committee, it is required to recommend which committee should receive the bill, the stage at
which it should be referred and the date on which that committee should report.

(See Supplement)

The committee’s reports are presented after the giving of notices of motion, or at other times by
leave. Amendments may be moved to the motion that the report of the committee be adopted and
these may include amendments to refer additional bills to committees. Debate on the reports is
limited to 30 minutes with a 5 minute limit on individual contributions.

The committee recommends the referral to committees of approximately 35 percent of all bills
considered by the Senate.

Legislative Scrutiny Committees
Regulations and Ordinances Committee

The oldest standing committee, apart from the domestic or internal committees, the Regulations
and Ordinances Committee undertakes the important function on behalf of the Senate of
scrutinising delegated legislation to ensure that it complies with principles of personal freedom
and parliamentary propriety. Established under standing order 23, the committee is charged with
considering and, if necessary, reporting on, all regulations, ordinances and other instruments
made under the authority of Acts of the Parliament, which are subject to disallowance or
disapproval by the Senate and which are of a legislative character (SO 23(2)). For the nature of
delegated legislation and the statutory provisions for its disallowance by the Senate, see Chapter
15, Delegated Legislation.

The committee is required to scrutinise each piece of delegated legislation to ensure:

(@ thatitis in accordance with the statute;
(b) that it does not trespass unduly on personal rights and liberties;

(c) that it does not unduly make the rights and liberties of citizens dependent upon
administrative decisions which are not subject to review of their merits by a judicial or
other independent tribunal; and

(d) that it does not contain matter more appropriate for parliamentary enactment.

The membership of the committee is set at six, with three members nominated by the Leader of
the Government in the Senate and three nominated by the Leader of the Opposition in the Senate
or by minority groups or independent senators. The chair of the committee is elected from the
members nominated by the Leader of the Government. The chair is empowered by standing
order 23(7) to appoint a deputy chair to act as chair when there is no chair or the chair is not
present at a meeting. By convention, the deputy chair is a non-government senator, reinforcing
the high degree of non-partisanship under which the committee operates. The chair, or deputy
chair when acting as chair, has a casting vote but this has been a matter of little significance in
the history of the committee.
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The committee has power to send for persons and documents and to sit during recess (SO 23(5)).

The committee may recommend the disallowance by the Senate of any delegated legislation not
in accordance with the committee’s principles. The Senate has never rejected a committee
recommendation that an offending instrument should be disallowed. Because its scrutiny is
confined to its criteria, the committee avoids debates on the merits of policy. This, together with
its endurance, ensures that it maintains a high reputation in supporting the Senate’s legislative
review function.

In carrying out its role, the committee is assisted by a legal adviser appointed, with the approval
of the President, pursuant to standing order 23(9). The legal adviser assists the committee to
identify instruments which may offend against the committee’s principles. When such an
instrument is identified, the usual practice is for the chair to give notice of a motion to disallow
the instrument. In accordance with the Legislative Instruments Act, notices of motion for
disallowance must be given within 15 sitting days after the instrument has been tabled and the
Senate has a further 15 sitting days in which to deal with the notice; if the motion is not by then
disposed of, the instrument is automatically disallowed. Many notices to disallow instruments are
protective notices in that they are given pending the receipt of a satisfactory explanation or
undertaking from the relevant minister. Once such an explanation or undertaking is received, the
chair withdraws the notice of motion, having previously notified an intention to do so. At this
point, it is open to any senator to take over the notice, in accordance with standing order 78, and
therefore to pursue any other issues involved in the instrument. For a more detailed exposition of
this process, see Chapter 15, Delegated Legislation.

As well as scrutinising many thousands of instruments and contributing to the evolution and
refinement of executive law-making, the committee has had an important role in strengthening
the procedures governing the making and scrutiny of delegated legislation. In its 80" report to
the Senate, for example, it gave detailed guidelines on how the committee applies its four
principles (PP 241/1986; Chapter 3). These guidelines were further developed in the 83" report
(PP 377/1988), which also contained a strong recommendation that all delegated legislation
subject to tabling and disallowance in the Senate be accompanied by adequate explanatory
statements (not then statutorily required), a theme continued in the 85" report (PP 464/1989).
The 82™ report (PP 311/1987) considered proposed amendments to the disallowance scheme
contained in the legislation which were referred to the committee. The report recommended that
the legislation be amended to eliminate the possibility that the statutory disallowance scheme
could be by-passed by a sequence of instruments, each one repealing and remaking its
predecessor. Provisions to prevent this were enacted in 1988. In 1994 and subsequently, under
the Senate’s procedures for referring bills to committees, the Legislative Instruments Bill 1994
was referred to the committee for inquiry and report. This bill proposed, among other things, to
reform the law relating to delegated legislative instruments and to establish an electronic register
of existing and future delegated legislation. The committee endorsed the objectives of the bill
and generally supported its main principles, but several concerns were enumerated and the
committee recommended amendments (99" report, PP 176/1994; 111" report, PP 264/2003).

A comprehensive account of the committee’s first 56 years of operation and the development of

its approach to issues of personal rights and liberties may be found in a statement by the then
chair, Senator Collins, reproduced as appendix 2 to the committee’s 85" report, referred to
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above. Further information on the committee’s work may be found in its subsequent general
reports and in Chapter 15, Delegated Legislation under Regulations and Ordinances Committee.

Scrutiny of Bills Committee

The Senate Standing Committee for the Scrutiny of Bills is established pursuant to standing
order 24, which provides (in part):

At the commencement of each Parliament, a Standing Committee for the Scrutiny of Bills shall
be appointed to report, in respect of the clauses of bills introduced into the Senate, and in respect
of Acts of the Parliament, whether such bills or Acts, by express words or otherwise:

0] trespass unduly on personal rights and liberties;

(i) make rights, liberties or obligations unduly dependent upon insufficiently defined
administrative powers;

(iii) make rights, liberties or obligations unduly dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative power to parliamentary scrutiny.

The committee has six members, three nominated by the Leader of the Government in the Senate
and three nominated by the Leader of the Opposition in the Senate or by any minority groups or
independent senators. A senator nominated by the Leader of the Opposition in the Senate is the
chair. In the event of an equality of votes the chair has a casting vote. The committee’s history,
however, shows that the question of which party has a majority has been of no significance to the
operation of the committee.

Standing order 24 provides for the appointment of subcommittees and the committee’s power to
send for persons and documents. The committee also has power to move from place to place and
to meet in private session and notwithstanding any prorogation of the Parliament or dissolution
of the House of Representatives. The committee is authorised to appoint a legal adviser to assist
the committee. Since its inception, the committee has always taken up the opportunity to engage
such assistance.

When a bill is introduced in either House of the Parliament, copies are provided to the committee
and to the committee’s legal adviser for examination and report. The legal adviser examines each
bill and provides a written report to the committee in respect of each of the bills, advising
whether or not they offend (or may offend) against the committee’s principles and, if so, in what
way.

On the basis of the legal adviser’s report, the committee’s Alert Digest is drafted. That document,
which is generally tabled on Wednesday of each sitting week, deals with all bills introduced in
the preceding week and sets out the committee’s comments on each bill. Adverse comments are
set out by reference to the relevant principle. When the Alert Digest is tabled in the Senate, any
comments on a bill are also formally drawn to the attention of the minister responsible for the
bill, who is invited to make a response to the committee’s comments. Given the time constraints
which the legislative process generates, these comments are requested by the following Tuesday,
in order that the committee can consider them on the following day, at its regular weekly
meeting.
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If the committee receives a response from a minister, that response is reproduced in a subsequent
report. In its reports, which are also tabled on a weekly basis during sitting periods, the
committee re-states its concerns about a bill, refers to the relevant ministerial response and then
makes any comments it considers appropriate, including any differences between the
committee’s view and that of the minister. In reporting to the Senate, the committee expresses no
concluded view on whether any provisions offend against its principles or should be amended.
These are regarded as matters for the Senate to decide. The committee may report that ministers
have given undertakings to initiate amendments of legislation to conform with the committee’s
principles.

The committee may act on requests by senators to examine particular aspects of bills before
the Senate, but does not consider amendments moved to bills unless they are made (statement
by the chair of the committee, SD, 19/11/2002, pp 6744-5).

Amendments are often made to bills in the Senate as a result of the committee’s comments.

Particular inquiries relating to the content of legislation may be referred to the committee by
the Senate (3/9/1997, J.2419; 10/12/1998, J.374; 28/6/2001, J.4439; 25/3/2004, J.3230-1;
29/11/2004, J.123). For the purposes of such inquiries the Senate may authorise the
committee to hold public hearings (29/9/1997, J.2537; 1/9/1999, J.1626; 21/3/2002, J.269;
22/6/2004, J.3611). The committee may also make special reports on aspects of legislation
(24/3/2004, J.3220; 4/12/2006, J.3226).

For further information on the history and operation of the committee, see Ten Years of Scrutiny,
the proceedings of a seminar to mark the committee’s tenth anniversary, 14/10/1992, J.2907.

For the difficulty presented by national uniform legislation, see Chapter 15, Delegated
Legislation, under that heading.

Legislative and general purpose standing committees

(See Supplement) The legislative and general purpose standing committees, appointed under
standing order 25, are the engines of the Senate’s committee system. First established in 1970,
together with a system of estimates committees, these committees, specialised by subject, inquire
into and report on matters referred to them by the Senate.

The committees cover between them all areas of government responsibility and subjects of
inquiry. Specific matters, within their subject areas, are referred to them by the Senate. Some
“watching briefs” are also referred to them, for oversight of areas of government activity. They
have the task of scrutinising annual reports of government departments and agencies and bills
referred to them.

The main features of the committees are:

. eight committees are established under standing order 25 with each subject area similar
to the responsibilities of related government departments and agencies
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the committees inquire into matters referred to them by the Senate, bills, estimates,
annual reports and performance of agencies

each committee is allocated a group of government departments and agencies by
resolution

each committee has eight members, with equal numbers from government and non-
government parties, the government party having the chairs and non-government parties
having the deputy chairs

chairs have a casting vote when the votes are equally divided, as do deputy chairs when
acting as chairs

the chair, or the deputy chair when acting as chair, may appoint another member of a
committee to act as chair during the temporary absence of both the chair and deputy
chair from a meeting

senators may also be appointed as substitute members, replacing other senators on
committees for specific purposes, or as participating members, who have all the rights of
members except the right to vote

provisions authorising other senators who are not members of committees to attend and
participate in public hearings apply only to estimates hearings

committees may appoint subcommittees with a minimum of three members

subcommittees have the same powers as the full committees, including the power to send
for persons and documents, travel from place to place and meet in public or in private
and notwithstanding any prorogation of Parliament or dissolution of the House of
Representatives

the chairs and deputy chairs of the committees and any select committees form the
Chairs” Committee, which meets with the Deputy President in the chair, to consider and
report to the Senate on any matter affecting the operations of the committees

each committee is supported by a single secretariat unit.

The committees therefore have the capacity to perform any of the Senate’s roles on its behalf.

The operations of the committees are considered below under Appointment and membership of
committees, Powers of committees and Conduct of inquiries.

Events leading to the establishment of legislative and general purpose standing committees and
estimates committees on 11 June 1970 and their subsequent history are covered in ASP, 6" ed.,
pp 728-41; see also Senate Committees and Responsible Government, the proceedings of a
conference held to mark the twentieth anniversary of the Senate committee system in 1990
(Papers on Parliament, No. 12, Department of the Senate, September 1991).
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For further detail on the reference of annual reports and legislation to committees, see below
under Conduct of inquiries, Referral of matters to committees. Reports of the legislative and
general purpose standing committees are listed in the Department of the Senate’s Consolidated
Register of Senate Committee Reports. A supplement to the Register is produced annually and a
consolidated version prepared at the end of each Parliament. Other information about committees
may be found in the following publications:

Senate Legislative and General Purpose Standing Committees: The First 20 Years 1970-
1990, Senate Committee Office (tabled 20/8/1991, J.1392).

Senate Standing Committee on Legal and Constitutional Affairs, The Twentieth
Anniversary of the Committee, December 1991 (PP 298/1991).

Department of the Senate, Annual Report, various (see particularly Work of Committees:
Supplement to the Department of the Senate Annual Report 1992-93)*.

Committee Office Information Bulletin, Nos 1-20*.
Work of Committees (published biannually from 1994; supersedes items marked *).
Select committees

Since 1901, select committees have provided the Senate with the ability to conduct ad hoc
inquiries. Select committees are inherently responsive to the needs and composition of the Senate
at any time and they can react quickly to the Senate’s requirements. Unlike standing committees,
they cease to exist when they have reported upon the matters referred to them. (For a select
committee appointed for the term of a parliament, however, see the Select Committee on
Regional and Remote Indigenous Communities, 19/3/2008, J.293-5.)

In 1970 there was an expectation that the standing committees then established would avoid the
need for many select committees. With the emergence and maturing of the legislative and
general purpose standing committees, it was expected that most matters would be referred to
standing committees because of their readiness and expertise. In its report on the committee
system in 1994 (PP 146/1994), the Procedure Committee observed that select committees and
their chairs would continue to be appointed on an ad hoc basis, depending on the needs of the
Senate. The committee suggested, however, that the Senate might have “as a goal the existence
of no more than two select committees at any time” (p. 5). At the time the report was presented
there were four select committees. Within a month of the Senate’s agreeing to adopt new
standing and other orders giving effect to the Procedure Committee’s report, a new select
committee was appointed.

The Senate has continued to make use of both standing and select committees, although there
have been informal attempts to limit the number of select committees operating at any one time
to two. Appendix 8, Committees on which senators served, shows the numbers of committees
operating in the Senate, and indicates that select committee activity has remained vigorous.
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There are several reasons for this. Select committees are an extremely versatile inquiry vehicle.
Because they examine single issues, select committees permit a concentration of focus and effort
on those issues. While they may undertake short, sharp inquiries, select committees are also
appropriate vehicles for lengthy and sustained inquiries. Whereas many legislative and general
purpose committee inquiries proceed on a multi-partisan basis and result in unanimous reports,
select committees often function in a highly politically charged environment in which a great
deal of political heat is generated and unanimous reports are unlikely and unlooked for. Select
committees can also be the vehicles for relatively uncontroversial, wide-ranging and effective
inquiries into subjects which do not fit readily into existing committee arrangements.

A list of select committees from 1901-1985 may be found in ASP, 6" ed., at pp 745-6. Since
1985 (the currency of the 6™ ed.), select committees have been appointed by the Senate as shown
in appendix 9.

Usually the powers and procedures of select committees are provided for in their resolutions of
appointment. Otherwise, the general provisions relating to committees in standing orders 27 to
42 apply. Select committees are required to have a specific reporting date, which may be varied
by agreement of the Senate (SO 28). Unless otherwise provided in the resolution of appointment,
a select committee chair has a deliberative vote only. The Senate may give a committee inquiry
powers, including the power to call for persons and documents. (For a select committee to
commence its inquiry on the publication of a treaty, see the Select Committee on the Free
Trade Agreement Between Australia and the United States, 11/2/2004, J.2997-8.)

The standard resolution of appointment for select committees usually contains the following
elements:

Q) That a select committee, to be known as the Select Committee on
............................. be established to inquire into and report upon:

2 That the Committee present its final report on or before ...

(3) That the Committee consist of X Senators, as follows:
@ X to be nominated by the Leader of the Government in the Senate;
(b) X to be nominated by the Leader of the Opposition in the Senate; and

(© X to be nominated by minority groups or independents.
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(4)

©)

(6)

()

(8)

©)

(10)

(11)

(12)

That the committee may proceed to the dispatch of business notwithstanding that
all members have not been duly nominated and appointed and notwithstanding
any vacancy.

That the chair of the committee may, from time to time, appoint another member
of the committee to be the deputy-chair of the committee, and that the member so
appointed act as chair of the committee at any time when there is no chair or the
chair is not present, at a meeting of the committee.

That, in the event of an equality of voting, the chair, or the deputy-chair when
acting as chair, have a casting vote. [If not specified, SO 31 applies.]

That the quorum of the committee be X members. [If not specified, SO 29 will
apply.]

That the committee and any subcommittee have power to send for and examine
persons and documents, to move from place to place, to sit in public or in private,
notwithstanding any prorogation of the Parliament or dissolution of the House of
Representatives, and have leave to report from time to time its proceedings and
the evidence taken and such interim recommendations as it may deem fit.

That the committee have power to appoint subcommittees consisting of X or
more of its members, and to refer to any such subcommittee any of the matters
which the committee is empowered to consider, and that the quorum of a
subcommittee be a majority of the Senators appointed to the subcommittee. [If
not specified SO 29 will apply.]

That the committee be provided with all necessary staff, facilities and resources
and be empowered to appoint persons with specialist knowledge for the purposes
of the committee with the approval of the President.

That the committee be empowered to print from day to day such papers and
evidence as may be ordered by it, and a daily Hansard be published of such
proceedings as take place in public.

There are few specific requirements relating to the membership of select committees. The
standing orders retain the provision for committee members to be nominated by the mover of the
committee but this provision is rarely used to select named senators to serve on the committee.
The more common approach is for the mover of a committee to nominate a membership formula
along the lines of paragraph (3) of the model resolution of appointment above.

The number of senators on select committees has varied between five (Select Committee on
Public Interest Whistleblowing, 2/9/1993, J.449) and nine (Select Committee on Certain Aspects
of Foreign Ownership Decisions in relation to the Print Media, 9/12/1993, J.965). On six- or
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eight-member select committees, which were once the norm, the chair was usually a government
party senator with the ability to exercise a casting vote, giving the government party an effective
majority. The use of an odd number membership formula tends, on the other hand, to give the
balance of power on committees to minority groups who hold the balance of power in the Senate.
The balance of power on a select committee is significant only when the issues under
consideration are contentious and divisive. The five-member Select Committee on Public Interest
Whistleblowing in 1994, for example, with two government, two opposition and one minority
party senator, reported unanimously on a very sensitive issue without dividing along party lines.

Until 1994 select committee chairs were usually government senators. Exceptions were those
select committees to which the government of the day failed to nominate members, leaving the
chair by default to the opposition (Select Committee on National Service in the Defence Force,
appointed 7/12/1950, J.203; Select Committee on Canberra Abattoir, appointed 3/6/1969, J.516-
7, J.526; Select Committee on Shipping Services between King Island, Stanley and Melbourne,
appointed 3/5/1973, J.145-7). In 1982, the independent Senator Harradine chaired the seven-
member Select Committee on Industrial Relations Legislation (appointed 5/5/1982, J.898-901)
and in 1983 Senator Peter Rae, who had been the chair of the Finance and Government
Operations Committee before the change of government that year, chaired the Select Committee
on Statutory Authority Financing, which was appointed to complete an inquiry begun by the
standing committee under Senator Rae’s chairmanship (appointed 22/4/1983, J.38-9). Whereas
the resolution appointing the Select Committee on Industrial Relations Legislation provided for
the chair to be elected from the members of the committee, the resolution appointing the Select
Committee on Statutory Authority Financing named Senator Rae as chair of the committee. The
chair of the Select Committee on Superannuation and Financial Services was appointed by the
Senate (30/9/1999, J.1800). In 1992 Australian Democrat Senator Coulter was elected chair of
the Select Committee on the Functions, Powers and Operation of the Australian Loan Council
(3/11/1992, J.2936). In 1993, opposition chairs were elected to the select committees on Public
Interest Whistleblowing, and Certain Foreign Ownership Decisions in relation to the Print
Media. Also in that year, in anticipation of the government chair of the Select Committee on
Superannuation standing down from the position, a resolution was agreed to by the Senate
providing for his successor and the deputy chair of the committee to be “allocated among the
members of the committee by agreement between the Leader of the Government in the Senate
and the Leader of the Opposition in the Senate and the Leader of the Australian Democrats, and,
in the absence of agreement duly notified to the President, the allocation of the chair and deputy
chair shall be determined by the Senate” (13/5/1993, J.150). In the event, determination by the
Senate was unnecessary as the Leaders agreed that the new chair should be an opposition senator
who had previously been deputy chair of the committee. In 1995 the committees on ABC
Management, Aircraft Noise, Land Fund Bill and Land Fund Matters all had non-government
chairs. The Select Committee on the Victorian Casino Inquiry, appointed in 1996, had a non-
government majority and elected an opposition senator as chair. Six select committees
established in 2008, on agriculture and related industries, state government financial
management, housing affordability, regional and remote indigenous communities, fuel and
energy and the national broadband network, had non-government majorities and Opposition
chairs (14/2/2008, J.145-8; 19/3/2008, J.293-5; 25/6/2008, J.626-32).

Following the adoption of recommendations in the Procedure Committee’s First Report of 1994
(PP 146/1994), the sharing of select committee chairs and deputy chairs became a standard
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practice, reflecting formal arrangements for the sharing of standing committee chairs and deputy
chairs. (See Supplement)

Estimates committees

Estimates committees no longer exist as a separate category of committee, but the estimates
scrutiny functions they performed are carried out by the legislative and general purpose standing
committees. When performing those functions the committees are still commonly referred to as
estimates committees. Like legislative and general purpose standing committees, estimates
committees came into existence on 11 June 1970 as part of the modern committee system in the
Senate. The estimates scrutiny role of the committees is provided by standing order 26, under
which the old estimates committees used to be established.

Estimates scrutiny is an important part of the Senate’s calendar and a key element of the Senate’s
role as a check on government. The estimates process provides the major opportunity for the
Senate to assess the performance of the public service and its administration of government
policy and programs. It has evolved from early efforts by senators to elicit basic information
about government expenditure to inform their decisions about appropriation bills, to a wide-
ranging examination of expenditure with an increasing focus on performance. Its effect is
cumulative, in that an individual question may not have any significant impact, but the sum of
questions and the process as a whole, as it has developed, help to keep executive government
accountable and place a great deal of information on the public record on which judgments may
be based.

Procedures currently applying to the consideration of estimates are as follows. Twice each year,
particulars of proposed expenditure and tax expenditure statements are referred to the
committees. The particulars are derived from the two sets of appropriation bills normally
introduced twice each year. Portfolio Budget Statements, tabled in May, and Portfolio Additional
Estimates Statements, tabled in February, assist the committees in their examination of the
particulars. Statements of expenditure from the Advance to the Minister for Finance are also
referred to the committees. For the consideration of additional estimates in February, committees
also have access to other budget statements tabled with the particulars. Annual reports of
agencies, required to be tabled by 31 October, are also available for consideration in the context
of an agency’s performance over the previous financial year.

Committees hold initial hearings at which the responsible minister, or representative, and officers
appear to answer questions on their respective programs. (For membership arrangements, see
below.) Although the Senate permitted parliamentary secretaries to appear before estimates
committees in the past, an increase in the number of ministers in the Senate following the 1993
election led the Senate to agree to an order ending this practice (sessional order 6/5/1993, J.100;
permanent order 11/11/1998, J.54). This prohibition was subsequently relaxed to allow
parliamentary secretaries to represent ministers other than Senate ministers in relation to the
latter’s own responsibilities (6/2/2001, J.3860). Although it is desirable that a minister be present
at the hearings, it is not required by standing orders.

Days are set aside for examination of the estimates and on such days the Senate usually does not
sit (in earlier years it adjourned early) to enable the committee