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CHAPTER 1 

INTRODUCTION 
1.1 On 24 March 2004, the Senate referred the provisions of the Civil Aviation 
Amendment (Relationship with Anti-Discrimination Legislation) Bill 2004 (the Bill) 
to the Senate Legal and Constitutional Legislation Committee for inquiry and report 
by 30 June 2004. 

Key provisions of the Bill 

1.2 The Bill amends the Civil Aviation Act 1988 to: 

• empower the Governor-General to make regulations that may be 
inconsistent with current Commonwealth anti-discrimination legislation, 
provided the inconsistency is necessary for aviation safety; and  

• validate existing regulations and past actions based on those regulations in 
accordance with safety regulations and standards, which may appear to be 
inconsistent with anti-discrimination laws. 

1.3 The objective of the Bill is to enable Australia to comply with its international 
obligations to meet safety standards and practices set by the International Civil 
Aviation Organisation (ICAO). The Explanatory Memorandum to the Bill states that 
'as a member state, Australia is obliged to implement ICAO standards in its aviation 
regulations.'1 

Conduct of the inquiry 

1.4 The Committee advertised the inquiry in the Australian newspaper on 7 April, 21 
April and 5 May 2004, and wrote to over 80 individuals and organisations inviting 
submissions. The Committee received 13 submissions and one supplementary 
submission; these are listed at Appendix 1.  

1.5 The Committee held a public hearing in Canberra on 16 June 2004. A list of 
witnesses who appeared at the hearing is at Appendix 2 and copies of the Hansard 
transcript are available through the internet at: http://aph.gov.au/hansard. 

Acknowledgment 

1.6 The Committee thanks those organisations and individuals who made 
submissions and gave evidence at the public hearing. 

                                              

1  Explanatory Memorandum, p. 1. 
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Notes on references 

1.7 References in this report are to individual submissions as received by the 
Committee, not to a bound volume. References to the Committee Hansard are to the 
proof Hansard: page numbers may vary between the proof and the official Hansard 
transcript. 



  

 

CHAPTER 2 

BACKGROUND TO THE BILL 
2.1 This chapter briefly outlines the background to the proposed amendments and 
the main provisions of the Bill. 

Background  

2.2 The Civil Aviation Amendment (Relationship with Anti-discrimination 
Legislation) Bill 2004 seeks to amend Section 98 of the Civil Aviation Act 1988 to 
allow the Governor-General to make regulations that may be inconsistent with current 
Commonwealth anti-discrimination laws, provided the inconsistency is necessary for 
aviation safety. It also seeks to validate past actions under existing regulations and 
aviation safety standards that may have appeared to be inconsistent with current anti-
discrimination laws. 

2.3 In her Second Reading Speech, Mrs De-Anne Kelly stated that the introduction 
of the Bill was a direct result of the review of civil aviation regulations currently being 
undertaken by the Civil Aviation Safety Authority (CASA). The purpose of CASA's 
review is to: 

� harmonise where possible Australia's aviation safety regulations with 
international standards and make them simpler and easier to use and 
understand.1 

2.4 As a member state of the International Civil Aviation Organisation (ICAO), 
Australia is obliged to implement ICAO standards in its aviation regulations.  

2.5 Some of the procedures that Australia has already implemented in complying 
with the ICAO standards may appear to be inconsistent with the Sex Discrimination 
Act 1984 or the Disability Discrimination Act 1992. However they have been 
developed for the sole purpose of aviation safety.  

2.6 The proposed amendment aims to remove the uncertainty currently existing in 
relation to any such actions or procedures, carried out in accordance with safety 
standards and regulations, which may appear to be inconsistent with either the Sex 
Discrimination Act 1984 or the Disability Discrimination Act 1992. 

2.7 The Explanatory Memorandum notes that 'any regulations having the potential to 
be inconsistent with Commonwealth anti-discrimination legislation will be subject to 

                                              

1  Second Reading Speech, Civil Aviation Amendment (Relationship with Anti-Discrimination 
Legislation) Bill 2004, House Hansard, 11 March 2004, p. 26571. 
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clearance by the Human Rights Branch of the Attorney General's Department and will 
undergo comprehensive consultation procedures and parliamentary scrutiny.'2  

2.8 Mrs Kelly also stated that 'the Bill itself will have no discriminatory effect.' She 
went on to say: 

Although the Government acknowledges that these amendments will allow 
inconsistency between aviation regulations and anti-discrimination 
legislation, � any such regulations will not be unnecessarily restrictive or 
discriminatory, especially when viewed in the context of the Government's 
obligation to protect the safety of flight crew, fare-paying passengers, other 
aircraft and people on the ground.3  

2.9 The purpose of this inquiry is to ensure there is appropriate consultation with 
industry and community experts, and also to ascertain whether sufficient mechanisms 
already exist within current legislation to cover these inconsistencies. 

Impact on passengers 

2.10 An example of apparent inconsistencies with anti-discrimination legislation is 
the now-routine practice for airline staff to question passengers seated in exit rows as 
to whether they are willing and able to assist staff in an emergency situation.  

2.11 In her second reading speech, Mrs De-Anne Kelly stated that: 

People sitting next to aircraft emergency exits should not be suffering under 
any disability which would render them incapable of opening the exit hatch 
in an emergency.4 

Impact on airlines and flight crew 

2.12 Airline staff should be free to ask passengers, who are unable to assist in an 
emergency situation, to move from the exit rows, without fear of contravening any of 
Australia's anti-discrimination legislation. 

2.13 Ms Alison McKenzie, from Qantas Airways, gave evidence that: 

The requirement for exit row seating does not apply only to disabled 
passengers but to anyone that cannot get up and open the exit row door or 
who will obstruct the evacuation of the aircraft. It applies to elderly 
passengers and to anyone who is incapacitated at that time� When we are 

                                              
2 Explanatory Memorandum, Civil Aviation Amendment (Relationship with Anti-Discrimination 

Legislation) Bill 2004 

3 Second Reading Speech, Civil Aviation Amendment (Relationship with Anti-Discrimination 
Legislation) Bill 2004, House Hansard, 11 March 2004, p. 26571. 

4  ibid. 
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imposing that requirement, we are� complying with our obligations under 
the Civil Aviation Act and the civil aviation regulations.5 

2.14 There may be the need for regulations relating to the medical fitness of flight 
crew or air traffic controllers, apart from those for which an exemption was granted by 
the Human Rights and Equal Opportunity Commissioner (HREOC) in November 
2002, which may be inconsistent with the Sex Discrimination Act 1984. 

2.15 The representative from the Department of Transport and Regional Services 
(DoTARS) gave evidence of the type of regulations that might be required: 

The sorts of regulations that are currently in place and may be changed in 
the future � relate to the circumstances in which someone can be cleared 
medically to fly an aircraft; the circumstances in which someone meets the 
medical or other standards to operate in the cabin of an aircraft; � 6 

2.16 In a limited number of cases, it may be impossible to modify some aircraft (for 
example smaller aircraft) in order to provide unassisted access for some disabled 
people, due to the onerous design standards with which aircraft must comply. This 
inability to modify such aircraft could be perceived as discrimination against disabled 
people. 

2.17 In her second reading speech, Mrs Kelly explained: 

Aircraft must conform to onerous design standards which may, in a limited 
number of cases, render them incapable of being modified to provide 
unassisted access for some disabled persons. These types of provisions are 
important for aviation safety, and should not be construed as being 
unlawfully discriminatory.7 

2.18 There may be other examples of inconsistencies, as yet unforeseen, which could 
arise in the future. As the DoTARS representative stated at the hearing: 

There can be no set of standards sufficiently prescriptive to deal with all 
cases.8 

                                              

5  Committee Hansard , 16 June 2004, p. 10. 

6  ibid, p. 24. 

7  Second Reading Speech, Civil Aviation Amendment (Relationship with Anti-Discrimination 
Legislation) Bill 2004, House Hansard, 11 March 2004, p. 26571. 

8  Committee Hansard , 16 June 2004, DoTARS, p. 28. 
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Mechanisms in existing legislation 

2.19 There are mechanisms within the Disability Discrimination Act 1992 and the Sex 
Discrimination Act 1984 that may already provide means to allow these apparent 
inconsistencies. These are listed and explained below: 

Provisions of the Disability Discrimination Act 1992 

2.20 There are a number of provisions within the Disability Discrimination Act 1992 
(DDA) that allow lawful discrimination in certain circumstances. 

Section 11: Unjustifiable hardship 

2.21 This section defines what constitutes unjustifiable hardship when determining 
whether, in the circumstances, discrimination may be lawful. 

2.22 Unjustifiable hardship is used as a reason to claim that the discrimination is 
lawful in the circumstances. For example, subsection 15(4) states that it is not 
unlawful for an employer to discriminate against a person on the grounds of a person's 
disability if providing services or facilities to accommodate that person's disability 
would 'impose an unjustifiable hardship on the employer.'9 This is also the case in 
subsection 24(2), where it states that  

This section does not make it unlawful to discriminate �. if the provision of 
the goods or services �.. would impose unjustifiable hardship on the person 
who provides the goods or services �10 

Section 15: Discrimination in employment 

2.23 This section has an 'inherent requirements' provision that allows disability 
discrimination in employment. Section 15(4) states that: 

Neither paragraph (1)(b) nor (2)(c) renders unlawful discrimination by an 
employer against a person on the ground of the person's disability, if � the 
person because of his or her disability: 

(a) would be unable to carry out the inherent requirements of the particular 
employment;11 

2.24 This equates to allowing an employer to effectively discriminate against a 
disabled person if that person's disability does not allow them to perform the 'inherent 
requirements' of that particular role. 

                                              

9  Disability Discrimination Act 1992, paragraph 15(4)(b). 

10  subsection 24(2). 

11  subsection 15(4)(a). 
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Section 47: Acts done under a statutory authority 

2.25 Subsection 47(2) states that:  

This part does not render unlawful anything done by a person in direct 
compliance with a prescribed law. 12 

2.26 The definition of 'law' given in subsection 47(5) includes a law of the 
Commonwealth or any state or territory, or any regulations or any other instruments 
made under the law. This could include any action performed under the Civil Aviation 
Act 1988 or any of its regulations. 

Section 48: Infectious Diseases  

2.27 Section 48(b) states that: 

This part does not render it unlawful for a person to discriminate against 
another person on the ground of the other person's disability if:  

(b) the discrimination is reasonably necessary to protect public health. 

2.28 It could be argued that actions performed pursuant to the Civil Aviation Act 1988 
or its regulations, which are necessary for air navigation safety, would also be 
performed in the interests of protecting public health.  

Section 55: Commission may grant exemptions 

2.29 This is probably the mechanism most useful in providing a way to allow 
unlawful discrimination 'for the air navigation safety'. Any organisation or person can 
apply to HREOC to be granted an exemption from the operation of the DDA. 

2.30 The disadvantage claimed by those in favour of the Bill13 is that these 
exemptions are granted temporarily, applying for a maximum of five years, with the 
intention that the person or organisation will utilise that period of time to comply with 
the DDA. They are also specifically tailored to meet the requirement of the situation 
to be exempted.  

2.31 The exemption process necessarily includes close scrutiny of the sought 
exemption, and the seeking of the opinions of those it would directly affect. Those 
who support the Bill say that it provides an efficient and permanent resolution to past 
and future inconsistencies between the anti-discrimination legislation and the Civil 
Aviation Act 1988, while the exemption process would necessitate continually 
applying, reviewing and re-applying for exemptions. 

                                              

12  ibid, section 47 (2) 

13  See for example Submission 12, Qantas Airways, p. 2; Submission 5, Department of Transport 
and Regional Services (DoTARS), p.1.  
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Provisions of the Sex Discrimination Act 1984  

Section 7B: Indirect discrimination -  reasonableness test 

2.32 This section of the Sex Discrimination Act 1984 (SDA) allows lawful 
discrimination under the Act if the practice is considered to be 'reasonable in the 
circumstances.'   

Section 40: Acts done under statutory authority 

2.33 This section is similar to section 47 of the DDA. It states that: 

(1) Nothing in Division 1 or 2 affects anything done by a person in direct 
compliance with: 

(c) a determination or decision of the Commission; 

(d) an order of a court; �..14 

2.34 However, notably missing from the SDA is the 'prescribed law' inclusion in this 
section. Consequently, section 40(1) of the SDA is not as useful to respondents to 
claims of discrimination, as comparable section 47 of the DDA. 

Section 44: Commission may grant exemptions 

2.35 This section is similar to section 55 of the DDA. Any organisation or person can 
apply to the HREOC to be granted an exemption from the operation of the SDA. 

2.36 It has limitations identical to those in the DDA, whereby each exemption is 
specifically tailored to meet a given discrimination circumstance; each application 
undergoes an approval process involving consultation with affected persons and 
stakeholders. Again, exemptions granted by HREOC under the SDA are for a 
specified period, not exceeding five years. 

 

                                              

14  Sex Discrimination Act 1984, subsection 40(1). 



 

 

CHAPTER 3 

Key Issues 
3.1 The Committee received submissions and evidence both in support and in 
opposition to the Bill. Some submissions agreed with the objective of the Bill but 
were not satisfied that amending the Civil Aviation Act 1988 was the most effective 
and efficient method of achieving it.  

3.2 This chapter discusses the issues raised in submissions and evidence given 
during the public hearing in relation to the provisions of the Bill. Issues raised include: 

• Terminology; 

• Retrospectivity; 

• Appropriateness of the Bill; 

• Removal of right to make a complaint; and 

• The 'clearance' process. 

Key issues  

Terminology 

3.3 Several submissions1 raised the issue that certain words used in the provisions of 
the Bill were not sufficiently clear for the purposes of determining what was unlawful 
discrimination. 

3.4 Proposed subsections 96(6A) and 96(6B) of the Bill provide that regulations 
under the Civil Aviation Act 1988 may contain provisions regarding medical standards 
that are inconsistent with the SDA or provisions that are inconsistent with the DDA, if 
the inconsistency is "necessary for the safety of air navigation". The use of the term 
"necessary" in this context was questioned by HREOC, People with Disabilities and 
by the Griffith Law School.2  

                                              

1  See, for example, Submission 3, Human Rights and Equal Opportunity Commission, (HREOC) 
p.2; Submission 6, Griffith Law School, p. 1; Submission 12, Qantas, p. 3. 

2  Submission 3, Human Rights and Equal Opportunity Commission, (HREOC) p.2; Submission 
6, Griffith Law School, p. 1; and Submission 12, Qantas, p. 3. 
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3.5 HREOC commented that, 'What is meant by "necessary" in this context is open 
to conjecture'3, and HREOC posed the question of what a court might ultimately find 
to be "necessary".4   

3.6 HREOC expanded on this during its evidence at the public hearing, saying that 
one of its concerns is 'that it is not clear by what mechanism necessity is to be 
appropriately assessed.'5 Mr David Mason from HREOC added that: 

Given that the aim [of the Bill] is the pursuit of certainty, if it is still 
possible for someone � to be challenging whether the particular regulatory 
measure was necessary, there is no real ascertainable standard that we can 
see for that exercise. And we would prefer, � to see more upfront 
processes. 6 

3.7  The Griffith Law School stated that both the words 'necessary' and 'safety', in 
the above context, were not sufficiently defined, adding that they were 'contestable 
concepts' that could 'give rise to uncertainty and litigation'7 if more specific terms 
were not substituted.  

3.8 People with Disability was also concerned about the term 'necessary for the 
safety of air navigation', stating that it: 

 � may permit unnecessary and unreasonable discrimination � well 
beyond the specific discriminatory measure(s) that may genuinely be 
required to assure aviation safety. Whether this will ultimately be the case 
depends on the specific meaning given to the terms � in the regulations to 
be made.8 

3.9 A submission by the Human Rights Committee within the Law Society of New 
South Wales considered that: 

given the paramount importance of making legislation as consistent with 
anti-discrimination legislation as possible, � the term "necessary for the 
safety of air navigation" ought to be read as narrowly as possible.'9 

                                              

3  Submission 3, HREOC, p.2. 

4  Submission 3, HREOC, p.2. 

5  Committee Hansard, 16 June 2004, Mr David Mason, p. 3. 

6  ibid. 

7  Submission 6, Griffith Law School, p. 1.  

8  Submission 13, People with Disability, p. 3. 

9  Submission 1, The Law Society of New South Wales, p.1. 
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3.10 Although Qantas did not discuss the words 'necessary' or 'safety' they did 
question the use of the word 'navigation' in the context of 'air navigation safety'10.  

3.11 In its submission, Qantas discussed the problems they have encountered in 
defence of passenger complaints of discrimination. It believes that the word 
'navigation' should be changed in the Bill to 'transport', which would be inclusive of 
issues relating to the carriage of passengers and of aircraft design. It pointed out that 
the word 'navigation' would provide 'opportunity for further argument' as to whether 
the 'issues were relevant only to the navigation of the aircraft'11. Qantas proposed that 
changing to the word 'transport' would alleviate possible additional court time and 
costs that would result from trying to determine the meaning of 'navigation' safety. 

3.12 Commenting on this during the hearing, Ms Alison McKenzie of Qantas said 
that: 

To me, air navigation is what occurs in the cockpit of an aircraft and 
arguably � this bill does not extend that far. � If there is a better way of 
phrasing it, making it clearer that it relates to flight or to some other way, 
we [Qantas] would support that. � It could be narrowed somehow to apply 
to airlines, but I think air navigation is quite specific from a regulatory 
perspective. 12 

3.13 However, in the hearing, DoTARS explained that the term 'navigation' is used 
throughout the Civil Aviation Act 1988 and that '[i]t has a long history and certainly is 
one we would prefer to stick with.'13 The department representatives went on the 
explain that: 

 � the term 'safety of air navigation' is also used throughout the Civil 
Aviation Act and regulations, so to move to using 'air transport' would be 
inconsistent with the terminology that has flowed down from the [Chicago] 
convention into the Civil Aviation Act as well.14 

Committee View 

3.14 The Committee is satisfied that the terminology within the Bill is sufficiently 
clear and that the use of the term 'navigation' is consistent with the Bill's objective of 
allowing Australia to comply with its international obligations to meet safety 
standards and practices set by the ICAO.   

                                              

10  Submission 12, Qantas, p. 3. 

11  ibid. 

12  Committee Hansard, 16 June 2004, Ms McKenzie, pp. 14 & 15. 

13  Committee Hansard, 16 June 2004, DoTARS, p. 22. 

14  ibid. 
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Retrospectivity 

3.15 The Griffith Law School criticised the retrospective nature of the Bill and argued 
against granting the Executive the power to 'exempt the operation of � human rights 
legislation without further scrutiny by the Parliament.'15  

3.16 The Victorian Bar was strongly opposed to the retrospective nature of the Bill, 
stating that 'it is objectionable in principle'16. Its submission was restricted to such an 
in-principle objection and they requested that Schedule 1, Part 2, Item 3 (which 
contains the retrospective provisions of the Bill) should be deleted from the Bill. 

3.17 Qantas was the sole submission that openly supported the retrospective 
provisions of the Bill, pointing out the existence of current conflicts or inconsistencies 
between the Civil Aviation Safety Regulations 1998, and anti-discrimination 
legislation.17 They commented that, 'to the extent that such regulations are invalid, 
[due to the conflict] Qantas supports the retrospective validation of such regulations.'18 

3.18 The Committee asked DoTaRS to explain why the retrospective effect of the Bill 
was necessary. In a supplementary submission to the Committee it explained: 

The effect of the retrospective provisions would be to ensure that the 
existing regulations operate and are valid in line with previous 
understandings. No-one will find themselves in a worse position than they 
were in under the law as previously administered and understood. 

Failure to make the rights, duties and obligations of persons the same 
whether an alleged act of discrimination occurred before or after the 
commencement of the Bill would leave the regulations which are to be 
validated by the Bill vulnerable to legal challenge. While the regulations 
would, under clause 4 of Part 2 of the schedule to the Bill, be validated from 
the date of commencement of the Bill, any prior invalidity would lead to 
uncertainty about the lawfulness of actions taken by persons in reliance 
upon those regulations prior to commencement. Thus, the decisions of 
medical examiners or airlines taken in good faith in reliance upon the 
validity of the air safety regulations prior to commencement would be 
thrown into doubt. Much of the utility of the Bill would thereby be 
defeated.19 

                                              

15  Submission 6, Griffith Law School, p. 3. 

16  Submission 7, The Victorian Bar, p. 2. 

17  Submission 12, Qantas, p. 2. 

18  Ibid, p. 1. 

19  Submission 5A, Department of Transport and Regional Services, p.4. 
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3.19 DoTaRS were further asked to detail how many people's rights may be affected 
by such retrospective validation. It explained: 

Neither the Department, CASA nor the Attorney-General's Department are 
aware of any people whose ability to claim invalidity of the relevant air 
safety regulations would be affected.20 

Committee View 

3.20 Whilst legislation that operates retrospectively is always a matter of concern, the 
Committee appreciates that as the exemption process granted by HREOC is unable to 
operate retrospectively, in the interest of certainty for parties seeking to comply with 
air safety regulations (that may conflict with anti-discrimination laws), there is a need 
for such operation.  

Appropriateness of Bill 

3.21 Several submissions, including some that supported the objective of the Bill, did 
not believe that the Bill was the most appropriate means to meet that objective.21 

3.22 HREOC commented that the clear intention of the Bill is to ensure that 'civil 
aviation regulations should deal conclusively with relevant rights and responsibilities 
rather than be open to question through the SDA and DDA.'22 However it went on to 
say that: 

There may � remain some doubt whether these amendments and making of 
regulations pursuant to them would be sufficient to remove the possibility 
that persons acting pursuant to such regulations could nonetheless remain 
subject to liability under the SDA or DDA.23 

3.23 A representative from HREOC expanded on this during his evidence at the 
public hearing: 

 � we are not convinced that this bill by itself achieves its stated objectives, 
� there is a need for clarification of the effect � of regulations � all this 
bill does is say, 'Okay, the regulations are valid for the purposes of the civil 
aviation regime.'24 

                                              

20  Submission 5A, Department of Transport and Regional Services, p.4. 

21  See for example, Submission 3, HREOC, pp. 1-3; Submission 8, WA Equal Opportunity 
Commission, p. 2; Submission 9, National Association of Community Legal Centres Disability 
Rights Network, pp. 2-3. 

22  Submission 3, HREOC, p.4. 

23  Submission 3, HREOC, p.4. 

24  Committee Hansard, 16 June 2004, Mr David Mason, p. 5. 
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3.24 He went on to cast doubt as to the effectiveness of the retrospective nature of the 
regulations. 

 � we would question whether this bill actually validates past actions � It 
may well succeed in validating the regulations for the purpose of their 
existence under the civil aviation regime. We do not think that it necessarily 
validates discriminatory actions in terms of immunising them from potential 
liability under the anti-discrimination regime.25 

3.25 He suggested that, consequently, it could be argued that persons acting pursuant 
to any new regulations may still be answerable to a discrimination claim and that this 
would therefore defeat the purpose of the Bill.26  

3.26 In its submission, HREOC added that they were not arguing against proceeding 
with the Bill, but it was suggesting that: 

� further consideration of measures to ensure an appropriate relationship 
between anti-discrimination and civil aviation safety laws may be 
required.27  

3.27 HREOC's submission noted that they had granted an exemption in November 
2002 to persons acting in accordance with Civil Aviation Regulations regarding 
medical fitness, and that these exemptions were granted for the same reasons as this 
current Bill: 

�to ensure that the SDA and DDA operate with due regard for the 
necessity of ensuring aviation safety.28 

3.28 The Griffith Law School was strongly opposed to the Bill. One of its concerns 
was the fact that: 

� it does not attempt to isolate the particular troubling aviation safety 
standards and make an actual assessment of whether they conflict with anti-
discrimination statutes.29 

3.29 In its submission, People with Disability agreed with this sentiment, stating: 

There is very little indication in the Bill or its supporting materials about 
specific 'mischief' sought to be remedied.30 

                                              

25  ibid, p. 9. 

26  Ibid 

27  Submission 3, HREOC, p.4. 

28  ibid, p.4. 

29  Submission 6, Griffith Law School, pp. 1-2. 



 15 

 

 

Regulation-making power not the solution 

3.30 The Griffith Law School submission commented that rather than adopt 'such a 
broad-brushed legislative approach'31, the change should be effected through an 
amendment to the anti-discrimination legislation, rather than 'through the "back door" 
of regulations.'32 It claimed that 'the question of whether there was actual 
inconsistency [with anti-discrimination legislation] ought to have been tested in court 
before � a � legislative approach is adopted.'33  

3.31 In giving evidence at the public hearing, Professor Rosemary Hunter from 
Griffith University Law School agreed with HROEC's doubts that the making of 
regulations would remove any uncertainty that might exist, stating that: 

 � regulations could also be equally open to challenge � words that are 
used in the proposed legislation allowing regulations � are entirely 
contestable concepts and therefore � would be equally open to litigation 
and challenge as would the current situation.34  

3.32 Although it addressed only the DDA, the Law Institute Victoria (LIV) repeatedly 
stated that granting regulation-making power was an inappropriate solution: 

This submission does not support the view that there is a necessity to 
provide the Governor-General with a blanket authority to effectively 
legislate exemptions from the DDA.35 

� the DDA has adequate provisions that accommodate the interests of the 
air navigation industry.36 

� there is no necessity to empower the Governor-General to enact 
regulations � as there is proper scope for exclusion � in the DDA37. 

                                                                                                                                             

30  Submission 13, People with Disability, p. 2. 

31  Submission 6, Griffith Law School, p. 2. 

32  Ibid, p. 3. 

33  Ibid, p. 2.  

34  Committee Hansard, 16 June 2004, Griffith Law School, p. 19. 

35  Submission 10, Law Institute Victoria, p.1. 

36  Ibid, p.2. 

37  Ibid, p.3. 
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3.33 Professor Hunter also claimed that the Bill takes an unnecessarily broad 
approach to resolving limited scenarios of potential conflict. Her colleague, Ms 
Megan Dixon, agreed strongly on this point, stating that: 

As a matter of public policy, � blanket exemptions � are a dangerous 
mechanism for addressing the balancing exercise between people's rights 
and the safety concerns of industry. An � argument that it is simply more 
efficient to enact a blanket safety exemption � would defeat the purpose of 
such protections [the anti-discrimination legislations] ...38  

3.34 Professor Hunter added that : 

 � the conflict needs to be worked out in a context where both sets of 
concerns are given equal weight and equal consideration.39  

3.35 HREOC concluded in its submission that a further exemption application, or the 
use of current provisions under the existing legislation, could be an alternative to the 
granting of regulation-making powers.40  

3.36 The National Association of Community Legal Centres, Disability Rights 
Network concurred, saying it believed the regulation-making provisions were 'heavy-
handed and inappropriate'. It continued: 

If a regulation making power that solely rests on the governor-general is 
allowed, it poses a danger that fundamental rights maybe sidestepped 
without recourse.41 

3.37 It stated their preference for the granting of additional exemptions:  

With the benefit of consultation, any decision to grant an exemption has a 
better chance of accommodating the balance between air safety and the 
rights of vulnerable individuals compared with any regulation intended to 
achieve the same exemption. � A proposed blanket authority of regulation 
is clearly unnecessary when the needs of civil aviation stakeholders are 
already accommodated by HREOC powers of exemption.42 

                                              

38  Committee Hansard, 16 June 2004, Ms Megan Dixon, p. 20. 

39  ibid, p. 21. 

40  Submission 3, HREOC, p.4-5. 

41  Submission 9, National Association of Community Legal Centres, Disability Rights Network, 
p. 3. 

42  Submission 9, National Association of Community Legal Centres, Disability Rights Network, 
p. 4. 
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3.38 In a supplementary submission to the Committee, DoTARS addressed the issue 
of why it was preferable to amend the Civil Aviation Act 1988, as opposed to seeking 
extended or wider exemptions from HREOC: 

The decision to amend the Civil Aviation Act 1988 to ensure the validity of 
all air safety regulations which may be inconsistent with the SDA and the 
DDA, as opposed to seeking extended or wider exemptions from HREOC 
under those Acts, was a decision made in consultation with HREOC and 
was recommended by AGD. 

The Attorney-General's Department have advised the Department that there 
is no capacity under either the SDA or the DDA to seek permanent 
exemption, as the provisions of these Acts allow exemptions to be made for 
a maximum of five years. The policy underlying exemptions is that they 
enable the exempt organisation to bring itself into compliance with the 
relevant legislation over a period of time, or to maintain the status quo while 
the legislation is amended. Exemptions do not operate to validate otherwise 
inconsistent legislation.43 

DDA already has sufficient mechanisms 

3.39 LIV cites several examples of sections within the DDA that provide for lawful 
discrimination44. They also referred to case law, and gave the example of McLean vs 
Airlines of Tasmania, where it was determined that it was lawful discrimination, under 
the DDA, to not allow the plaintiff, who suffered from cerebral palsy, to travel 
unaccompanied on an airline45. 

3.40 Mr Mason from HREOC commented that: 

On the need to amend the DDA itself, we would say there are a number of 
mechanisms already provided within the act without the need to go to 
parliament for amendments to the DDA �by � the provision for � 
temporary exemptions and � the prescribed laws provision.46 

3.41 Professor Hunter gave evidence along similar lines, saying that: 

We actually argue that there is unlikely to be any inconsistency between the 
Disability Discrimination Act � and the civil aviation regulations or safety 
provisions, because there are already exemptions within the disability 

                                              

43  Submission 5A, Department of Transport and Regional Services, p.2. 

44  Submission 10, Law Institute Victoria, pp. 2 - 3. 

45  ibid, pp. 1- 5. 

46  Committee Hansard, 16 June 2004, Mr Mason, p. 5. 
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discrimination legislation that would enable airlines to discriminate lawfully 
in circumstances where that might be necessary.47 

3.42  In its submission, People with Disability concurred with Professor Hunter's 
opinion, also citing the following sections of the DDA that they believe already 
provide adequate mechanisms: subsections 47(2) and (5), section 57, subsection 15(4), 
and section 11.48 

3.43 LIV also commented that 'the needs of civil aviation stakeholders are already 
accommodated by the availability of a HREOC exemption'.49 LIV stated its preference 
for an exemption application due to the fact that this would involve a consultation 
process, which 'ensures that a better balance is achieved between air safety and the 
rights of vulnerable individuals'. As an exemption is capable of being tailored, it 
'offers the distinct advantage of restricted scope.'50 

3.44 The National Association of Community Legal Centres' Disability Rights 
Network contained very similar wording to the LIV submission, reiterating LIV's 
concerns.51 

3.45 The WA Equal Opportunity Commission, although not as strong in its criticism 
for the proposed regulation-making powers, stated its preference was that:  

� such significant changes to the law should be scrutinised by Parliament 
directly, by way of proposed amendments to the DDA and the SDA 
respectively.52  

Does the Bill go far enough? 

3.46 Qantas, although strongly in support of the Bill, believed that the Bill did not go 
far enough in effecting the changes required to remove the inconsistencies and 
ensuring air navigation safety. Qantas believed that the Bill 'only takes the first step'. 
It submitted that the second step would be: 

� to ensure that direct compliance with the Civil Aviation Legislation was 
an exemption to the general provisions prohibiting discrimination on the 
ground of disability and sex.53 

                                              

47  Committee Hansard, 16 June 2004, Professor Hunter, p. 19. 

48  Submission 13, People with Disabilities, pp. 1 & 2. 

49  Submission 10, Law Institute Victoria, p. [4]. 

50  ibid. 

51  Submission 9, National Association of Community Legal Centres' Disability Rights Network. 

52  Submission 8, WA Equal Opportunity Commission, p. 2. 
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3.47 At the hearing, Ms McKenzie added that : 

� if safety is paramount, then in those limited occasions the civil aviation 
regulations should be able to take precedence without resort to extended 
argument, �54 

3.48 When questioned regarding this concern during the hearing, Qantas admitted that 
it had not sought consultation with HREOC to address their issues, despite the fact 
that at least one issue (the exit row issue) had existed for approximately 15 years.55   

3.49 Commenting on the difficulty of defending claims of discrimination by 
passengers, Qantas noted particular difficulty with the DDA, stating that 'compliance 
with the Civil Aviation Legislation does not provide Qantas with a clear defence to 
claims of disability discrimination.'56 

3.50 Although section 47(2) of the DDA provides an exemption in relation to an act 
done in direct compliance with a 'prescribed law', Qantas believes that the Civil 
Aviation Safety Regulations, are not 'prescribed law' for the purposes of s. 47, leaving 
Qantas to rely on satisfying the 'unjustifiable hardship' defence.  

3.51 Consequently, Qantas submitted that the Civil Aviation Act 1988, or at least the 
Civil Aviation Regulations 1988 and the Civil Aviation Regulations 1998, should be 
included as "prescribed law" for the purposes of section 47 of the DDA and the DDA 
Regulations.57 

3.52 In addition, Qantas highlighted the fact that the SDA has no comparable 
exemption as that which is allowed under section 47 of the DDA; similarly, there is no 
'unjustifiable hardship' defence available.58  

Qantas submits that a similar exemption should be included in the SDA in 
order to allow direct compliance with the Civil Aviation Legislation.59 

3.53 HREOC confirmed this in its submission:  

                                                                                                                                             

53  Submission 12, Qantas, p. 2. 

54  Committee Hansard , June 16 2004, p. 13 

55  ibid. 

56  Submission 12, Qantas, p. 2. 

57  ibid. 

58  ibid, p. 3. 

59  ibid. 
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The SDA does not contain a "prescribed laws" provision; nor does it have an 
explicit inherent requirements limitation or an unjustifiable hardship defence 
in relation to pregnancy discrimination.60 

Committee View 

3.54 The Committee notes the arguments of opponents of the Bill, that a regulation 
making power is not appropriate as there is the availability of exemptions, and 
relevant provisions of the SDA and DDA to allow discrimination in limited 
circumstances.  

3.55 The Committee also notes the views of Qantas, that the Bill does not go far 
enough, and that (amongst other things) there needs to be an 'unjustifiable hardship' 
provision in the SDA. The Committee, however, does not agree with the suggestions 
proposed by Qantas. The Committee does not believe that the Civil Aviation Act 1988 
or Civil Aviation Regulations should be included as "prescribed law" for the purposes 
of the DDA. Furthermore, the Committee does not believe that there needs to be an 
"unjustifiable hardship" provision added to the SDA.  

3.56 The Committee recognises the need for certainty for those seeking to comply 
with aviation safety regulations, and notes the argument of the DoTARS, that 
exemptions from HREOC are limited to a maximum of five years, and are not 
intended to validate otherwise inconsistent legislation. 

3.57 The Committee notes the concerns expressed in submissions, that granting a 
regulation making power will enable "blanket" exemptions. However the Committee 
notes that as regulations, the provisions made under the Bill will be disallowable, and 
that DoTaRS has undertaken to engage in its usual consultation process when 
preparing such provisions.  

Removal of the right to make a complaint 

3.58 Several submissions were concerned that allowing regulations to be made 
effectively prevented people who felt aggrieved the avenue to have their complaint 
investigated. 

3.59 The National Association of Community Legal Centres Disability Rights 
Network stated this repeatedly in its submission, saying that the Bill will displace 
'necessary safeguards against human rights abuse.'61  

If a regulation-making power � is allowed, it poses a danger that 
fundamental rights maybe sidestepped without recourse.62  

                                              

60  Submission 3, HREOC, p. 1. 

61  Submission 9, National Association of Community Legal Centres, Disability Rights Network, 
p. 7. 
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3.60 LIV added that: 

Further the DDA provides a process for complaining about an unfair 
exercise of exclusion, something unlikely where there has been 
indiscriminate application of a regulation.63 

3.61 The WA Equal Opportunity Commissioner expressed concern over this issue, 
stating that: 

I value highly the right � that a person aggrieved by an act of 
discrimination can lodge a complaint � and have that complaint 
investigated, and, if necessary, determined by a court or tribunal. � In this 
way, the substance of the complaint and the conduct of the respondent can 
be examined in a fair and balanced manner, under the guidance of the 
relevant statute.64  

�with regulations of the kind the bill proposes, � conduct of civil air 
carriers � will no longer be subjected to the level of scrutiny that is 
currently possible under the DDA and SDA. � They are very likely to have 
the effect of diminishing the substantive rights of a significant and 
vulnerable section of the community65 

3.62 The Commissioner added that she would ordinarily be opposed to such 
regulations, however was reassured by the fact that: 

� any proposed regulations potentially inconsistent with Commonwealth 
anti-discrimination law will be subject to clearance by the Human Rights 
Branch of the Attorney General's Department, and will undergo 
comprehensive consultation procedures and parliamentary scrutiny.66 

3.63 Griffith Law School was also concerned at the possible erosion of human rights, 
stating that to allow the ability to make regulations 'gives the Executive power to 
exempt the operation of the substantive provisions of that human rights legislation 
without further scrutiny by the Parliament.'67 

3.64 In direct contrast to these concerns, HREOC submitted that the purpose of the 
Bill was to ensure that any new regulations would 'deal conclusively with relevant 

                                                                                                                                             

62  ibid, p. 3. 

63  Submission 10, Law Institute Victoria, p. 3. 

64  Submission 8, WA Equal Opportunity Commission, p. 1. 

65  ibid, p. 2. 

66  ibid. 

67  Submission 6, Griffith Law School, p. 3. 
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rights and responsibilities rather than these being open to question through the SDA 
and DDA.'68 However HREOC believed that in reality there remained some doubt that 
this would be the case. 

3.65 In evidence, HREOC explained that it believed even if the Bill was enacted, 
parties may still be able to make and possibly succeed in claims: 

[The Bill] may well succeed in validating the regulations for the purpose of 
their existence under the civil aviation regime. We do not think that it 
necessarily validates discriminatory actions in terms of immunising them 
from potential liability under the anti-discrimination regime.69 

3.66 A representative from the Attorney General's Department helped to clarify the 
different interpretations of this issue. He stated that: 

 � [the Bill] removed a ground of complaint to the validity of any 
regulations made � where the ground of complaint is inconsistency with 
the Sex Discrimination Act or the Disability Discrimination Act. Beyond 
that though it does not remove the capacity for a person who feels they have 
been discriminated against to bring their action to HREOC in the normal 
way. 

The text of the particular regulation might remove the prospects for a 
successful complaint, � but, � in respect of any particular actions taken or 
purported to be taken under the regulations �, they would still be amenable 
to complaint under the normal human rights and equal opportunity 
process.70 

Committee View 

3.67 The Committee notes the concerns, which were expressed by witnesses and 
within several submissions, that empowering the Governor-General to make 
regulations that may be inconsistent with existing anti-discrimination legislation 
would grant potentially wide-reaching exemptions to anti-discrimination legislation.  

3.68 However, the Committee notes that the regulation making power is limited to 
provisions that are necessary for the safety of air navigation. This will involve the 
'clearance process' discussed below, as well as proposed regulations being 
disallowable.  

3.69 Furthermore, the Committee notes the comments of the Attorney-General's 
Department, that whilst regulations made under the Bill may reduce the prospects of a 

                                              

68  Submission 3, HREOC, p.p. 2-3. 

69  Committee Hansard , 16 June 2004, p.8. 

70  Committee Hansard , 16 June 2004, p.25. 
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successful complaint against actions taken under such regulations, there remains the 
ability to make complaints, and in such cases parties will be required to justify their 
actions under such regulations.  

Opinions regarding the 'clearance' process 

3.70 The Explanatory Memorandum notes: 

 � regulations which may have the potential to be inconsistent with 
Commonwealth anti-discrimination legislation will be subject to clearance 
by the Human Rights Branch of the Attorney General's Department and will 
undergo comprehensive consultation procedures and parliamentary 
scrutiny.71  

3.71 As noted above, the WA Equal Opportunity Commission was reassured by this 
undertaking. The Law Society of New South Wales also 'considered this was an 
important safeguard', and that 'any legislation inconsistent with Anti-Discrimination 
legislation ought to receive intense scrutiny.'72 

3.72 The DoTARS submission also reaffirmed that this was an important feature of 
the Bill, stating that the 'extensive and well-established consultative procedures' would 
include passing 'through CASA's Standards Consultative Committee.'73 

3.73 At the hearing, a DoTARS representative expanded on the current consultation 
process when drafting regulations. He explained that: 

 � the key provisions , as in setting of medical standards and so on, are in 
the civil aviation regulations, which are made through an extensive 
consultative process. � I think there are about 10 steps that the Civil 
Aviation Authority goes through in establishing its regulatory standards.74 

3.74 The Attorney General's Department reiterated this when they gave evidence that: 

 � the consultation process that the Legislative Instruments Act puts in 
place would also bear upon any regulations made as well.75 

3.75 However, both the LIV and the National Association of Community Legal 
Centres' Disability Rights Network doubted the rigour of this 'clearance' process 

                                              

71  Explanatory Memorandum, pp.1-2. 

72  Submission 1, The Law Society of New South Wales, p. 1. 

73  Submission 5, DoTARS, p. 4. 

74  Committee Hansard , 16 June 2004, DoTARS, p. 24. 

75  Committee Hansard , 16 June 2004, Attorney General's Department, p. 23. 
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would be sufficient to protect human rights. Both submissions used almost identical 
wording in their criticism of this process. 

3.76 The LIV said that they believed that this 'clearance process' does not present an 
adequate  or effective safeguard76 and raised concerns as to the capacity of the Human 
Rights Branch of the Attorney General's Office to safeguard human rights of 
Australian citizens.77 

3.77 The National Association of Community Legal Centres' Disability Rights 
Network added that: 

� in light of a number of decisions � casting aspersions on the proposed 
scrutiny by this branch. � it is troubling to note the apparent lack of legal 
advice from the point of view of human rights within the Attorney General's 
Department. � the seeming insensitivity to human rights within 
Government bodies bodes ill for the scrutiny of any regulations � by the 
Human Rights branch. � it is doubtful whether  proposed air safety 
regulations will be subject to requisite rigorous scrutiny by this branch in a 
poor substitute for the HREOC.78 

3.78 People with Disability submitted that: 

We lack the confidence that these clearance and consultation commitments 
will be honoured in the absence of a specific legislative duty to do so.79 

� 

In any case, scrutiny � by an agency of the executive arm of government, 
without the possibility of procedural or judicial review, seems to us to be a 
very weak safeguard indeed.80 

3.79 Ms Megan Dixon, from Griffith Law School, expressed concern that: 

Despite the statements in the explanatory memorandum, that suggest wide 
consultation will be undertaken - � there is simply no mandated 
requirement for the government of the day - � to do so.81 

                                              

76  Submission 10, Law Institute Victoria, p. [5]. 

77  ibid, p. [2]. 

78  Submission 9, National Association of Community Legal Centres' Disability Rights Network, 
pp. 6 and 7. 

79  Submission 13, People with Disability, p. 3. 

80  ibid. 

81  Committee Hansard , 16 June 2004, p. 20. 
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3.80 In contrast to these negative views, Qantas, when questioned on the consultation 
process required for the making of any regulations that may contradict discrimination 
laws, stated that it would be satisfied with the proposed Government scrutiny, through 
the Human Rights Branch of the Attorney General's Department. 

3.81 Although welcoming of the 'commitment � to wide consultation before making 
regulations pursuant to the Bill', HREOC submitted that such a commitment 'might 
more appropriately be reflected in provisions on consultation, including with HREOC, 
being included within the Bill itself'82. This opinion was reiterated in their conclusion 
as a recommendation83 and also in its opening statement, where Mr Mason stated that: 

We would certainly prefer that the bill, if it goes forward, provides for a 
public process of consultation. � Consultation within government is a good 
thing but it is not the same good thing as consultation beyond government 
with interested parties.84 

3.82 His colleague, Ms Ball, added: 

 � HREOC's view is that we welcome consultation and we would like to be 
part of any consultative process.85 

Committee View 

3.83 The Committee agrees that the consultation process when developing regulations 
should be seen to be thorough and transparent to allay the concerns expressed by some 
submissions. 

3.84 The Committee believes that these concerns would be addressed by amending 
the Bill to require that consultation with HREOC be undertaken when preparing 
regulations in accordance with the Bill.  

 

 

Recommendation 1 

3.85 The Committee recommends that the Bill be amended to require that in 
preparing regulations in accordance with the Bill, consultation with HREOC be 

                                              

82  Submission 3, HREOC, p. 3. 

83  ibid, p. 5 

84  Committee Hansard , 16 June 2004, HREOC, p. 7. 

85  ibid. 
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undertaken. Subject to such an amendment, the Committee recommends that the 
Bill proceed. 

 

 

 

Senator Marise Payne 

Chair 
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DISSENTING REPORT BY THE AUSTRALIAN 
DEMOCRATS 

 
The Australian Democrats retain serious concerns in relation to this Bill.  In particular: 
 

1. We remain unconvinced that there is a need for such legislation. 
 
2. We are not satisfied that this Bill will actually achieve the objectives it sets 

out to achieve. 
 

3. We are concerned by its proposed retrospective operation. 
 

4. We do not believe the Governor-General should be empowered to make 
regulations granting wide-ranging exemptions to anti-discrimination 
legislation. 

 
Accordingly, we reserve our position on the Bill.    
 
 
 
 

 
 
 
 

Senator Brian Greig 
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APPENDIX 1 

ORGANISATIONS AND INDIVIDUALS THAT 
PROVIDED THE COMMITTEE WITH SUBMISSIONS 

 

1 The Law Society of New South Wales 

2 Disability Services Commission 

3 Human Rights and Equal Opportunity Commission 

3A Human Rights and Equal Opportunity Commission 

4 Virgin Blue Airlines 

5 Department of Transport and Regional Services 

5A Department of Transport and Regional Services 

5B Department of Transport and Regional Services 

6 Dr Bridget Cullen Mandikos, Professor Rosemary Hunter and Ms Megan Dixon 

7 The Victorian Bar 

8 Equal Opportunity Commission 

9 Disability Discrimination Legal Service 

10 Law Institute of Victoria 

11 Anti Discrimination Board of New South Wales 

12 Qantas Airways Limited 

13 People with Disability (PWD) 

14 Attorney-General's Department 
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APPENDIX 2 

WITNESSES WHO APPEARED  
BEFORE THE COMMITTEE 

 

 

Canberra, Wednesday 16 June 2004 

 

Human Rights and Equal Opportunity Commission 

Mr David Mason, Director Disability Rights Policy 

Ms Karen Toohey, Principal Investigation Conciliation Officer 

Ms Jodie Ball, Principal Investigation Conciliation Officer 

 

Qantas Airways Limited 

Ms Alison McKenzie, Senior Corporate Lawyer 

Mr Adam Huntley, Domestic Brands Executive 

 

Virgin Blue Airlines 

Mr Miso Stojkovski, Legal Counsel 

Mr James Yatras, Manager Compliance & Business Systems 

 

Griffith Law School (teleconference) 

Professor Rosemary Hunter 

Ms Megan Dixon 
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Department of Transport and Regional Services 

Mr Martin Dolan, First Assistant Secretary 

Mrs Merrilyn Chilvers, Assistant Secretary 

  

Attorney General's Department 

Ms Mary Meaney, Principal Legal Officer 

Mr Matt Minogue, Assistant Secretary 

 

 

 


