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AUSTRALIAN FEDERAL POLICE BILL 1979

EXPLANATORY MEMORANDUM

General Outline
The Bill gives effect to the Government's policy to

create 2 single australian Federal Police and incorporate into
it the existing Commonwealth and Australian Capital Territory
police Forces.

This accords with the Government's announced adoption
of central recommendation of Sir Robert Mark in his Report on
The Organiaation of Police Resources in the Commonwealth Area
and Other Related Matters. Sir Robert Mark has recommended that
this was the best way to achieve vital objectives of;

overcoming jurisdictional boundaries between Police

Forces

more effective and economical co-ordination of Federal

police resources

more effective co-operation with the States in law

enforcement matters.

The Bill constitutes the new Federal Police as being of
one membership to serve in either of two components - one on
general police functions and the other on police protective
service functions., It provides an opportunity, subject to the
usuval principles of competence and ¢ualifications, for members,
and a preferential opportunity for existing members, to move

between components. Allocation of detailed functions and

personnel to the components is for the Commissicner to determine.

The broad functions of the new Police are set out in the Bill.
It also provides for all members of both present

Forces to become members of the new Federal Police on their

bresent terms and conditions until a new determination is made.

A police Arbitral Tribunal, constituted by a Presidential Member

L8 ‘_' "! _-'La.

. 5

B R e | R




AUSTRALIAN FEDERAL POLICE BILL 1979

EXPLANATORY MEMORANDUM
. General putline
The Bill gives effect to the Government's policy to
create @ single Australian Federal Police and incorporate into
it tne existing Commonwealth and Australian Capital Territory
police Forces.

This accords with the Government's announced adoption
of central recommendation of Sir Robert Mark in his Report on
the Organiaation of Police Resources in the Commonwealth Area
and Other Related Matters., Sir Robert Mark has recommended that
this was the best way to achieve vital objectives of:

overcoming jurisdictional boundaries between Police

Forces

more effective and economical co-—ordinétion of Federal

police resources

more effective co-operation with the States in law

enforcement matters.

The Bill constitutes the new Federal Police as being of
one membership to serve in either of two components - one on
general police functions and the other on police protective
service functions. It provides an opportunity, subject to the
usual principles of competence and gualifications, for members,
and a preferential opportunity for existing members, to move
between components. Allocation of detailed functions and
Personnel to the components is for the Commissioner to determine.
The broad functions of the new Police are set out in the Bill.

It also provides for all members of both present
. Porces to become members of the new Federal Police on their
Present terms and conditions until a new determination is made.

A Police Arbitral Tribunal, constituted by a Presidential Member
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established under the Bill.

General Purpose

Police Ordinance dealing with the establishment of the A;

Police will also be repealed.

Backgreound

The c¢reation of the Australian Federal Police w
cornerstone recommendation of Sir Robert Mark's Report in i
April 1978, to the Minister for Administrative Services on

and Othgr Related Matters. The Ministers for Administrat

the Government's approval "in principle® of this recommend:

Those Ministers also announced on 13 December 1978 that th

The Legislaticn

The Bill provides for as follows:

Part I - Preliminary

Makes provision for citation, commencement of certain'J
provisions from the date of Royal Assent and the

remainder to become operative on a date to be fixed by



-3

amation?d the repeal of the Commonwealth Police

proct

acts +he interpretations and reference to other

co rl1mom.;eajl.t'n laws. These are the machinery provisions
5sociat‘ed with the creation of the Australian Federal
3

police-

part 11 = Establishment, Functions and Powers of the
m———

pustralian Federal Police

mis part provides for the constitution of the organisation,
jts functions and the powers and duties of its members.

These embrace the present powers and duties of members of

the Commonwealth and Australian Capital Territory Police

Forces.

part 111 - Administration

This part outlines the general administrative arrangements
of the organisation, including the responsibilities of the
Minister. the Commissioner and the Secretary. who, in

some limited matters, also advises the Minister. It also
provides for the Commissioner to issue General Orders and

Instructions for the good management of the organisation:

the general power of delegation, and the provision of

A

civil support staff. This part provides for the

Commissioner to be responsible for the general adminis-—

BT N (g

tration and operations but to be subiject to the written

directions of the Minister on matters of general policy

e e 4,

including functions and national common police services.
In respect of these matters the Minister is to seek the
advice of both the Commissioner and the Secretary of his
Department. It also provides the necessary legislation
for the control of the operations and activities of the

Organisation by the Commissiconer, including the power of
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direction of the civil support staff made available to
assist the organisation under the Public Service Act.

In accordance with standard legislative and administrative
practices a general delegation provision is also included.

Part IV - Appointment and Service of Members

This part includes two divigions which provide for:

the statutory appocintment of the Commissicner and Deputy
Commissioner(s) and tenure of office; the appointment of
the members (including special members) of the organisation,

including the commissioning by the Governor-General of

Officers: determination by the Minister, on the advice of
the Commissioner and the Public Service Board, of the
number of ranks to which persons may be appointed: and
the appointment of the Commissioner by the Governor-
General for a period of up to seven years, with eligibility
for re~appointment up to age 65 years. The provisions
relating to the determination of remuneration, dismissal
and acting arrangeméhts are in line with normal practice
in relatien to statutory offices. The other arrangements
provided for in this part with regard to the appointment,. -
promotion, mebility, and commissioning of members are in
accordance with traditional or accepted police practices.

Part V - Terms and conditions of Service

This part consists of three Divisions dealing in some

letail with:

1

DIVISION 1 the determination of terms and conditions of

service for the members.,

- —
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DIVISION 2 - the establishment of a separate arbitral
tribunal to hear and determine matters related to
terms and conditions of service.

DIVISION 3 - general provisions on the effect of
determinations made in accordance with Division 2.

The determination of terms and conditions of service are

to be by the Minister on the advice of his Department

and the co-ordinating authorities (i.e. the Public

service Board and the Department of Industrial Relations).

The provisions governing representation before, and the

proceedings of the Federal Police Arbitral Tribunal, to

ha Cu nkituted by a Presidential Member of the Conciliation

and Arbitration Commission, are in line with the present

arbitral Tribunal for the A.C.T. Police. The provisions
in the Bill draw heavily on the provisions of the
conciliation and Arbitration Act.

part VI - Miscellaneocus

oy

™is part provides for the range of miscellaneous house-
teeping matters associated with the creation of the
wstralian Federal Police, the Regulation-making power

f the Governor-General, and the prescription of offences
elating to members or mewbership of the organisation.
hey reflect similar legislation relating to the existing
Ommoﬁhcélth, Territorial and State Police Forces.

art VII ~ Transitional

s part provides for:
1) the automatic appointment of members of the two
existing Federal police forces to the Australian

Federal Police; this is the incorporation provision:
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(b) a legal preference for members over non-members
for transfer from one compenent to the other

component ;

{¢) the preservation of rights and entitlements of
members of the existing Federal police forces upon
their incorporation into the Australian Federal
Police:; and

{d) specific regulation-making powers in respect of
promotion appeals and discipline.

The specific regulation-making powers in this part are

also required to enable those matters not finalised,

before the date of commencement of the Australian Federal =

Police, associated with promotion and disciplinary mattersn- 

of the two present Federal Forces, to be completed after

the coming into operation of this new legislation.
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AUSTRALIAN FEDERAL POLICE BILL

NOTES OW CLAUSES

.EgéL}_:_preliminary
9&@952—; Citation of Act,
clause 2 Provides for certain sections to become operative
on the date of Royal Assent and the remainder to become
operative.on a date to be fixed by Proclamation,
clause 3 Repeals the Commonwealth Police Act 1957,
clause 4 Definitions and interpretations.
clause 5 (i) Requires that references in the laws of the
commonwealth or of the Australian Capital Territory to a
Commonwealth Police Officer or a member of the police force
of the Australian Capital Territory be read as references
to a member of the Australian Federal Police. References
to the Commonwealth Police Force or the Police Force of
the Australian Capital Territory be read as references to
the Australian Federal Police.

{ii) Enables ranks within the AFP to be declared
by Regulation to correspond with present ranks in the two

forces to be incorporated in the AFP.

Part IT - Establishment, Functions and Powers of the

Australian Federal Police

Clause 6 Establishes the AFP and identifies the classes

of officers which constitute the AFP,

Clause 7 Defines the components that will comprise members

Performing general police functions and police protective
service functions.

Clause Provides for the broad functions of the AFP to be:

e e
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provision of police services in relation to
the A.C.T., and in relation toc the laws and
property of the Commonwealth, and safeguarding

of Commonwealth interests. Special provision

with the traditional role of State police.

Clause 9 Provides for the powers and duties of members
performing general police functions.
Clause 10 Provides for the powers and duties of members

performing police protective service functions. These

certain State and Territory laws. This has been a long

legislation,

Part IIX - Administration

Clause 13 ~ Provides for the Commissioner to have the

of the AFP. The Minister may give written directions,

following advice from the Secretary and Commissioner,
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¢rom the Commissioner on these matters. The Clause also
provides for the Minister to make arrangements in certain
circunstances with Ministexs of the Crown of a State for
provision for development of national common services and

to give directions to the Commissioner relating to the use
of such common services., In addition the Clause lists a
range of common services.

clause_l4 Enables the Commissioner to issue: General Orders
in respect of the general administration, and determining the
respective functions of the two components; and, General
Instructions for the effective and efficient conduct of the
ope ions of the AFP.

clause 15 Permits the Commissioner to delegate his powers
under this Act.

Clause 16 Provides that thé AFP Public Service support staff
shall be under the direction of the Commissioner in respect
of the performance of the duties as well as in relation to
their absence on leave. It also ﬁ}ﬁvides for additional
powers to be conferred on the Commissionexr by regulations,
if this proves necessary from experience. This is to ensure
that the Public Service support staff function at all times

to achieve the effective operation of the AFP.

Par’ 7 - Appointment and Service of Members

Clause 17 Provides that the Commissioner of Police and one
Or more Deputy Commissioner/s of Police are to be appointed
by the Governor—General by Commission. It further provides

that the Commissioner may be appointed for a period not exceeding
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seven years and be eligible for re-appointment. It limitg'
the appointment or re-appointment, to a person who has not
attained the age of sixty years unless the Governor-Geners

is satisfied that special circumstances justify him

act as Commissioner or as a Deputy Commissioner when the
office of Commissioner or an office of Deputy Commissioner
is or is expected to be vacant. It also provides that the:
Minister may terminate such an appointment, which is linited
to a period of twelve months, and for the pexrson so appointé
to have and exercise all the powers and perform all the
functions and duties of the Commissioner or of Deputy Commi
It further provides that the validity of anything done by &

person so appointed shall not be called in guestion.

Clause 19 Provides that a person determined by the

i

M Commissioner to be the next most senior member to automaticall
;- exercise all the powers and perform all the functions and :
ﬁf" duties of the Commissioner or a Deputy Commissioner when . ..
%i absent from duty or from Australia or unable to perform the

; functions of their office. This relates to absence only

Clause 20 Provides that the remuneration payable to the
Commissioner or Deputy Commissioner is to be that determi

by the Remuneration Tribunal.

Clause 21 Enables the Minister to grant leave of absence .

to the Commissioner or a Deputy Commissioner.

r'!




g}ggég_;g Provides power for the Governcr-General to terminate
the appeointment of the Commissionexr or a Deputy Commissioner

for reason of misbehaviour or incapacity or in other specified
circumstances.

clause 23 Provides that there be commissioned and non-commissioned
ranks as prescribed in the Regulations,

clause 24 Enables the Minister on the advice of the Commiscicner
and the Public Service Board t¢ determine the number of persons
that may be appointed to each rank of the Aust:ulian Federal
police. The Government's general policy on staff ceilings will
apply overall,

clause 25 Provides for the Governor-General or the Conmissioner,
if he is authorized by the Governor-General, to appoint, by
commission, promote and trénsfer, commissioned officers of each
component to a rank that the person, is, in accordance with the
regulations, competent and qualified to hold. It also provides
for the Commissioner to direct a non-commissioned office to

act in a commissioned rank} oxr higher rank,in either component.
This provision, together with clause 26, in respect of non-
commissioned officers, provides for general mobility wiikin and
between components, subject to appropriate comp3tence and

qualification to be provided for in the regulatiocons,

Clause 26 Provides for the Commissioner to appoint, by ?7%5
o

instrument, promote and transfer, non-commissioned of ficers of
each component to a rank that the person is, in accordance with
the regulations, competent and qualified to hold.

Clause 27 Enables the Commissioner to appoint Special Members,
It also provides that persons so appointed have, during the
continuance of their appointment, appropriate powers and duties
4% specified in the instrument of appointment.

Clause 28 Provides that a person appointed to the A.F.P. will

énter into an undertaking relating to the performance of his
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- Clause 30 & 31 Enablesthe Minister to determine terms

Clause 34 Enables the Commissioner to grant special leav

duties under the Act and before discharging his powers and

duties be required to make and subscribe on Oath or Affirmat

in form to be prescribed.

Part Vv - Terms and Conditions of Service

Clause 29 Provides for definitions and interpretations

relating to this Part.

and conditions of service of members and to make an
agreement in writing with an Association relating to
such terms and conditions. Such an agreement te be

submitted to the Federal Police Arbitral Tribunal who

shall certify the agreement and specify the date on which
it is to come into effect. There is also provision for
such agreements not to exceed five years from that date

unless soconer rescinded. An agreement is binding on

that is a party to the agreement.
Clause 32 Requires the Minister before making a determinat

or entering into an agreement, to obtain and consider the

authorities of the Government.

Clause 33 Permits the Minister, on the advice of the

Commissioner, to arrange for a member to be seconded to
another Police Force or another organisation in or outside’
Australia. It also enables the Commissioner to arrange fo

a member to be seconded to the Australian Public Service ©

conditions of his employment.
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of absence for specific purposes as set out in the Clause.
gléggg_gﬁ‘Provides for the re-appointment of a membezr Lo =
cank to be determined by the Commissioner on criteriz set
out in the Clause, after the period of secondment or special
1eave of absence.
clause 36 Provides the criteria for selection of members for
promotion which is relative efficiency and if equal efficiency
then seniority - this is the 'promotion on merit' formulation,
crause 37 This regulates the method and timing of resignation
to enable appropriate arrangements to be made by the Commissioner
in respect therecf. BAny cessation of service by a member other
than by proper resignation is to be an offence.
clause 38 Provides a mandatory retiring age of 60 for members
of the Australian Federal Police. This is the present
position for the A.C.T. Police Force and the Commonwealth
Police Force., Further provides that the Commissioner may
retire members who are unfit to discharge their duties and
whom he is unable to place elsewhere in the A.F.P.
Clause 39 Provides for the retrenchment of excess members if
the Commissioner is unable to place them elsewhere in the A.F.P.
Clause 40 Enables the making of regulations in relation to:
(a) the formation of an Association ¢x Associations:
{(b) the appointment of persons on probation;
{c) metters relating to the promotion of members;
{(d) the enabling of early retirement of members at age 55:
(e} enables a member to resign for purposes of contesting
an election and to be reinstated if not elected; and
(£} matters relating to the discipline of the Police
Force including the establishment of a Disciplinary

Beard.
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the President of the Commission. It also provides for a
person to be appointed as secretary of the Tribunal,
' s

Clause 43 Provides for the acting appointment of a Presidentiy

Member by the President of the Commission when tue personi

therewith.
Clause 44 Provides for the continuaticn of the hearing of
matters before the Tribunal where the person constituting?
Tribunal is unable to continue and another person can con
the Tribunal.
Clause. 45 Provides for the validity of proceedings before
Tribunal.

Clause 46 Provides that the Minister and an Association ma

submit matters relating to terms and conditions of servicegl
of members to the Tribunal and for the Tribunal to hear an
determine such matters. These are not to include matter
promotion, transfer, discipline, retirement or dismissals
that are dealt with by other machinery.
Clause 47 Provides that a determination by the Tribunal:

binding on all parties to the proceedings.



QLEHEQ«EQ Provides that the Tribunal in mzaking the
getermination is not limited to matters submitted to it

if the rribunal considers that the public interest or

the interests of the AFP justify the inclusion of cther
matters.

Qlﬂgég#ig Provides particular powers of the Tribunal.
clgggg_ig Provides that procedures before the Tribunal

are to be as determined by the Tribunal with as little
formality and technicality without being bound by the rules
of evidence.

Clause 5], Provides a penalty for witnesses who, without
reascmable excuse, fail to attend before the Tribunal.

Clause 52 Provides a penalty for a witness who, without
reasonable excuse, refuses to be sworn or refuses to

answer questions before, or produce documents to, the Tribunal.
Clause 53 Provides for it to be an offence for a person

to be in contempt of the Tril.;unal .

Clause 54 Provides for an appeal to*be made from a determination
ar a decision of the Tribunal toc the Full Bench of the
enciliation and Arbitration Commission provided that the
natter is of such imvortance thet th appeal is in the public
interest, It further provides the power for the Commission

‘0 hear and determine such matters.

dause Tﬁ Restricts representation in prcceedings before the
ribunal to a member or officexr of an association or an officer
{ the Department administered by the Minister. It further
1ovides that, in the case of proceedings before the Commission,
nd where the parties and the Commission consent, legal
Presentation can be made.

@Eﬁg_éﬁ Prevents the allowance of costs in respect of any
‘OCeedings before the Tribunal or Commission. This is the

Ngstanding positicn in arbitration srrangements of this nature.

f T —
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Clause 57 Provides that decision by the Tribunal or
Cormiission shall be final.

Clause 58 Enables a determination to be varied or
rescinded and an agreement to be rescinded.

Clause 59 Enables a person to sue the Commonwealth
through the Federal Court of Australia <for any
amount due to him under a determination or agreement

but unpaid to him.

Part VI - Miscellaneous

Clause 60 Definition and intexpretation cof a meuber

for the purposes of this Part.,

Clause 6] Provides that the Commissicner may confer

an award on a member for bravery or other conspicucus
conduct. Criteria for such awards shall be prescribed.
Clause 62 Creates an offence and provides a penalty for

a person to make # false or misleading statement in support

of an application for appointment to the Australian :~‘r;~<3u=;::‘afll5';.’,,_*.-B

is convicted of such an offence.

Clause 63 Creates an offence and provides a penalty for
a person, not being a member, to personate a member, or
nave in his possession any arms, enuipment, uniform, books
6r documents of the AFF.,

Clause 64 Creates an offence to assault, resist, obstrucﬁf
a member in the execution of his duty, or to incite or =
assist another person to do these things: and enables +he
awarding of compensation for damage or injury caused.

Clause 65 Provides that offences against the Act may be

prosecuted either summarily or on indictment.



- 11 -

the Act.

_C_},é.‘.lﬁ-e—-él Reruires the Commissioner to furnish the
minister with an annual report which shall be tabled

in each House of Parliament.

clause 68 Enables the Commissioner to issue certificates
of appointment to membexs of the AFP, which certificates
are conclusive evidence of a wvalid appointment.

clause 69 BEnables the Minister to establish a Police
Liaison Committee for the Australian Capital Territory
and for the constitution and functions of theé committee
to be as prescribed.

clause\"/‘o Empowers the Governor-General to make regulations

genes. ..ly for carrying out or giving effect to the Act.

part VII - Transitional

Clause 71 Provides interpretations in respect of persons

to whom the transitional provisions in this Part apply.
Clause 72 Provides for the appointment to the Australian
Federal Police of all present Members of the Australian
Capital Territory Police Force and Commonwealth Police Force,
This is the incorporaticn Clause.

Clause 73 Provides that members, who are applicants for

3 rank in the Australian Federal Police and who had been
members of either existing Police Force and are cﬁalified

and s"i\table, shall have preference over non members,

Such preference shall be for a period of at least five years.
tlause 74 Provides for the continuation of existing terms

and conditions of service of members of the Australian Capital
Territory and Commonwealth Police Forces until a determination
ls mage by the Minister under Section 30.

~
e,

tlause 75 Protects the accrued long service leave entitlements
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of members of the Australian Capital Territory and

Commonwealth Police Forces.

on leave prior to the commencement ©of this Act to remg

on leave.

Australian Federal Police.
Clause 78 Protects the provisional promotion of a member
prioxr to the commencing date and provides for the concly

of any outstanding promotion appeals.

or under the Public Service Act in respect of a member of
Australian PFederal Police to be carried through to

finalisation.

L a State pursuant to Clause 8(2).
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