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MEMORANDUM SHOWING THE DIFFERENCES BETWEEN

y THE FAMILY LAW BILL 1974 AS INTRODUCED IN THE

i 8 _ SENATE ON 1 AUGUST 1974 AND THAT BILL AS IT

. WOULD APPEAR IF THE AMENDMENTS TO BE MOVED
BY THE ATTORNEY-GENERAL WERE INCORPORATED IN IT

(Circulated by the Attorney-GenémI)

'_'e:. . The words printed in italics are words that would not appear in the

i '- Family Law Bill 1974 if it were amended as proposed by the Attorney-
General. .

i The words printed in black type are words that do not appear in the "
1 Family Law Bill 1974 at present but would appear in it if the amendments
T to be moved by the Attorney-General were incorporated in the Bill.

P | A BILL

FOR
f | AN ACT No. 43

Relating to Marriage and to Divorce and Matrimonial

Causes and, in relation thereto Parental Rights and the

Custody and Guardianship of Infants, and certain other
Matters.

BE IT ENACTED by the Queen, the Senate and the House of
Representatives of Australia, as follows:— '

, , PART [—PRELIMINARY ) _
| 1. This Act may be cited as the Family Law Act 1974. ' Short title.

2. This Act shall come into operation on a date to be fixed by Commence-
Proclamation. - ment.

3. (1) The Matrimonial Causes Act 1959, the Matrimonial Causes Act Rei;oeal anci '
1965 and the Matrimonial Causes Act 1966 are repealed. saving.

(2) Notwithstanding the repeal effected by sub-section (1)—

(a) the validity of a decree made before the commencement of the
Matrimonial Causes Act 1959 by virtue of the Imperial Act entitled
the Matrimonial Causes (War Marriages) Act, 1949 or Part I of
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the Matrlmomal Causes (War Marrrages) Act 1947 of New
Zealand and in force 1mmed1ate1y before the commencement of
~ this Act shall continue to be recogmzed in all courts’ 1n Austraha,

(b) a decree of the Supreme Court of a State or Terntory ma,de ‘before
the commencement of the Matrimonial Causes Act 1959 in the
exercise of _]llI'lSdlCthn inyested or Conferred by the Matrimonial
Causes Act 1945, or that ‘Act ‘as ‘amended’ by the Matnmomal
Causes Act 1955, and i ih force imiediately before the commence-
ment- of thlS Act shaﬂ contmue to have effect th_rou ghout Austraha

“and ' : i I

(c) a decree of the Supreme Court, or of a’ court of summary Juns-
diction, of a State or Territory— . L

~ (i) made before the commencement of this Act in the exercise
of Jurlsdlctmn invested or conferred by .the repealed Act,
or in a matrimonial cause or proceedmgs for a separation
order instituted under the law of that State or Territory
beirig a decree that was in force 1mmed1ate1y before the
commencement of this Act; or
. (ii) made after the commencement of this Act in proceedings
to which sub-section 9 (1) applied,

shall have, or contmue to have effect throtighout Australia, and,
except in the case of—

- (iti) -a decree of nullity of marnage made on the ground that the
marriage was voidable;
~ (iv) a decree of judicial separation; N
(v) a decree of restitution of conjugal rights;
(vi) a decree of _]actrtatlon of marrrage or
(vu) a separation order,

this Act applies to and in relation to the decree as if the decree
had been made under this Act, )

(3) For the purposes of paragraph (2) (c), a purported decree to which
section 5 of the Matrimonial Causes Act 1971 applies made in a State shall
be-deemed to be a decree of the Supreme Court of that State made in the
exermse of _]unsdlctlon mvested by the repealed Act.

+

Inter- 4 (1) In this ‘Act, unless the contrary mtentlon appears—

pretation. adopted 7, in relation to a child, means adopted under the law of
any place (whether in or out of Austraha) relatmg to the adoptron

of children;
“’appeal ** includes an application for a re-hearing: .
“ applicant -includes a cross-apphcant and, in:relation to proceedings

for dissolution of marriage instituted before the commencement
of this Act, includes a petitioner or cross-petitioner;
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~ “approved , in relation to a marriage counselhng orgamzatlon means
T approved by the Attorney—General n pursuance of sectlon 12;

"""« Australia > includes Norfolk Tsland;

“ court > 1n relation to any proceedmgs means the court exercising
" Jurlsdrctron in those proceedings by virtue of this Act;

“ court of summary jurisdiction *
or Territory, not being a court that may be constituted by a Judge
_ of the Supreme Court of a State or Territory;

*¢ decree ”* means decree, judgment or order, and includes a decree nisi
~and an order dismissing an application or refusing to make a
decree or order;

“¢ Family Court *’ means the. Family Court of Australla,

* financial matters , in relation to the partles to a marriage, means
matters with respect to—
(a) the maintenance of one of the parties;
- (b) the property of those parties ot of either of them; or-
. (¢) the maintenance of children of the marriage;
“ financial or custodial proceedings ” means proceedings (being, unless

the context otherwise requires, proceedings under this Act) of

a kind referred to in. paragraph (©), (@) or (e) of the definition of
“ matrimonial cause > in this sub-section;

“ made ”’, in relation to a decree, being a judgment, means given, and
“ make ** has a corresponding meaning;

“ maintenance . agreement ”’ means an agreement in writing made,
whether before or after the commencement of this Act, between
the parties to a marriage, being an agreement that makes provision
‘with respect to financial matters, whether or not there are other
parties to the agreement and whether or not it also makes provision
with respect to other matters, and includes such an agreement
that varies an earlier malntenance agreement;

““ marriage counselior ” means—
(aa) a person appointed as a counsellor under section 1753

(a) a person authorized by an approved marriage counselling
organization to offer marriage counselling on behalf of the
orgamzatlon or .

(b) a person authorized under the regulauons to offer marriage
counselling;

“ matrimonial cause * means— :
(a) proceedings between the parties to a marriage for a decree
of— S : _
st o (i) dissolution of marriage; or oo
' > (if) nullity of marriages”
T S R R B

includes a Family Court of a State
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(b) proceedings for a declaration as to the validity of a marriage
or of the dissolution or annulment of a marnage by decree
or otherwise;. :

(c¢) proceedings with respect to—

{i) the maintenance of one of those parties
the parties to a marriage;
(ii) the property of those parties the partles toa marrlage
or of either of them;
or - B .
(iii) the custody, guardianship or maintenance of, or
" access to, children of the marriage
a child of a marriage;

(d) proceedings between the parties to a marriage for the
approval by a court of a maintenance agreement or for
the revocation of such an approval or for the registration
of a maintenance agreement;

(e) proceedings for an order or injuction in circumstances

arising out of rhe a marital relationship;

or - ‘ _ ,

“(f) any other proceedings (including proceedings with respect

" to the enforcement of a decree or the service of process) in

relation to concurrent, pending or completed proceedings
of a kind referred to in any of paragraphs (a) to (e), in-
cluding proceedings of such a kind pending at, or com-
pleted before, the commencement of this Act;

“ ordinarily resident ”” includes habitually resident;

* overseas maintenance agreement ”’ means a maintenance agreement

that has force and effect in a prescribed overseas country by
reason of the registration of the agreement, or the taking of any
other action in relation to the agreement, under the law of that
country and includes an agreement with réspect to the main-
tenance of an ex-nuptial child that would be covered by the
foregoing provisions of this definition if the child were a child of
the marriage of the parties to the agreement;

*“ prescribed overseas country ” means New Zealand or any other :

country outside Australia that is declared by the regulations to be-
a prescribed. overseas country for the purposes of the provision
in which the expression is used;

* proceedings ”* includes cross-proceedings

means a proceeding in a court, whether between parties or not, and

includes cross-proceedmgs or an mc1dental proceeding in the
course of or in connexion with a proceeding;

“ proceedings for prmcnpal relief ” means proceedings under this Act
of a kind referred to m paragraph (a) or (b) of the definition of
* matrimonial cavse * in this sub- ~section;
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“ property ”, in relation to theé parties to a marriage or either of them,
means property to which those’ partles are, or that party is, as the
. case may be, entitled, whether in possession or reversion;

“« Reglstrar ”_in relation to a court, means the Registrar, Master or
other proper officer of that court; -

“ répealed Act ” means the Matrimonial Causes Act 1959 and mcludes
that Act as amended by the Matrimonial Causes Act 1965 and by
the Matrzmomal Causes Act 1966 at any time;

separauon order ” means a decree, not being a decree of dissolution
or nullity of marrlage or for a judicial separation, having the effect
of relieving a party to a marriage from any obligation to cohabit
with the other party to the marriage;

“ Superior Court > means the Superior Court of Australia;

“ Territory ” does not include an external Territory other than

Norfolk Island'

“ welfare officer ” means—
(aa) a person appointed as a welfare officer under section 17s.,
(a) a person who is permanently or temporarily employed asa

welfare officer in the Australian Public Service or in the

Public Service of a Territory;

(b) a person who is permanently or temporarily employed as a -

welfare officer in the Public Service of a State and whose
services have been made available for the purposes of this
Act in pursuance of an arrangement between the Govern-
ment of Australia and the Government of the State;

(¢) a person nominated by an organization concerned with the
welfare of children; or

(d) 'a person appointed as a welfare officer in accordance with
the regulatlons

{2) A reference in this Act to a party to a marriage includes a reference:

to a person who was a party to a marriage that has been dissolved or
annulled in Australia or elsewhere.

3 Tn ascertaining the domicile of a party to.a marriage for the
purposes of this Act—

(a) a person’s domicile at any time (whether before or after the
commencement of this Act) in any country, howsoever acquired,
shall be deemed to have continued, or-to contmue, until the
acquisition by that person of a domicile of oh01ce in another
country, .

(b) the domicile of a woman who is, or has at any time been, married
shall be determined as if she 'had never been married; and
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... (©) a person who has attained the age of 18 years,. or a person who

. has not attained that age but is, or has at any time been, married
has, and shall be deemed to have had at all times since that persm;
attained that age or became married, the‘t:épaici'ty t'o'“acquire a
domicile of choice. - o e

5. (1) For the purposes of the application of this Act in relation to a

 marriage— - :

(a) a child adopted since the marriage by the husband and wifé or by
either of them with the consent of the other; '

(b) a child of the husbantl_ and wife born before the marriage; and

(c) a- _chjld ot' either the husband or ‘wife (ir_'lcludin'g' an, éxnuptial

~child of either of them and a child adopted by either of them) if,

at the relevant time, the child was ordinarily a memb:
household of the husband and wife, narty a.; | er of the

shall bt.a deqmed to be a child of the marriage, and a child of the ltusbzt;ti
and wife (including a child born before the marriage) who ‘has been

adopted by another person or other persons shall be d : :
a child of the marriage. P i .eemAed not tt) l:re

(2) For the purposes of sub-section (1), in relation t i

S . 3 D=5¢ > : 0.a

therelovant timois (1), ir o any proceedings
(a) the time immediately preceding the time when' the 'hﬁsbanti“aﬁld
wife separated or, if they have separated on, more than .one
occasion, the time immediately preceding.the time. when they. last
separated before the institution of the proceedings; or ;

(b) if the ht_lsband ,anq -wife were living together at the time when-the

: progeengs were instituted, the time immediately preceding the

institution of the proceedings. R

(3) The prO\fisions of sub-sections (I) and .(2) apply in relation to a
purpgrted marriage that is void as if the purported marriage were a
marriage: : : L :

6. For the purpose of proceedings under this Act, 2 ‘union in the
nature of a marriage which is, or has at any time been, polygamous,

being a unic_an entered into in a place outside -Australia, shall be deemed
to be a marriage. . - _— : . : : .

~ 7. This Act extends to Norfolk Island,

8. (1) After the commeticqﬁent of this Act— .

. {(2) proceedings by way of ,a'niat_rimqnial ‘catlse slia]l,nbt be mstltuted
except under this Act; and [

o L iRt .. )- i
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“ii (1Y ‘proceedings by way of- a matrimonial é_ause‘jinstitutjc"d before the
A chmmencement of ‘this Act shall not be continued -except in
_f?fccq‘rd}:incéWith’sqec’:_tidti_'g;'"5 T

ix vi

| (2) Procee'aihés. for a decree of restitution. of . ¢oﬁjugal~, rights, of
jactitation of marriage or of judicial separation shall not be instituted or
continued after the commencement of this Act. o
T T T S T AT N :
(3) Proceedings for a separation order shall not be instituted after the
commencement of this Act. . '

TR

Y9, "(1) Subject to‘su;b-sa‘:tidn' (2), pending proceedings for a decree of
‘dissolation of marriage or for a decree of nullity of marriage on the ground
that the marriage is voidable, and pending proceedings for a separation
‘order, may* be continued and shall be dealt with as if this Act had not

~ been passed.

. .- '(2)],Peﬁ'ding proceedings for a decree of dissolution of mart-t'age shall,
if the applicant so requests, be dealt with as if they were proceedings
instituted under this Act on the ground referred to in section 26. ‘

" (2) Where the partiés have lived separately and apart for a continuous
period of not less than 12 months immediately preceding the date of
commencement of this Act, pending proceedings for a decree of dissolution
of marriage shall, if the applicant so requests, be deait with as if they

Transitional

were proceedings instituted under this Act on the ground referred to in

section 26, and, in relation to proceedings in which such a request is made,
sub-section 26 (2) has effect as if the proceedings for dissolution of marriage
had ‘been instituted by an application filed on the date of commencement
of this Act. Lo

" (3) Pending proceedings for a decree of nullity of marriage on the
ground that the marriage is void or proceedings of a kind referred to in
paragraph (b) of the definition of matrimonial cause ” in sub-section 4 (1)
may be continued and shall be dealt with as if they were proceedings
instituted under this Act. '

(4) Pending proceedings constituting a matrimonial cause, not being

proceedings for principal relief, whether instituted under the repealed
Act or under the law of a State or Territory, may be continued and shall
be dealt with as if they were proceedings instituted under this Act.

(4a) Section 92 (1) does not apply to Iiroceedings continued and dealt

with under this section.

(5) Where, in any proceedings constituting a matrimonial cause, a - o
decree has been made before the commencemént' of this Act— " R
U GGy any Hppedl in réspect ‘of that”
stituted; -

‘decree may be ¢ontinued o in-
A S T P
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(b) any new trial or re-hearing ordered upon the hearing of such an
appeal; or upon an appeal heard before the commencement of this
Act, may be had and completed; and :

{¢) any decree may be made upon any such appeal, new trial or re-
hearing, and, if a decree so made is a decree nisi, the decree may
become absolute,

as if this Act had not been passed.

(6) Where, in any proceedings constituting a matrimonial cause, a
decree nisi was made before the commencement of this Act but did not
become absolute before that date, the decree becomes absolute upon—

REE (a) the expiration of 1 month from the date of making of the decree;

(b) the expiration of 1 month from the date of making of a relevant
‘order under sub-section 71 (1) of the repealed Act or section 42
of this Act; or ' '

(c) the date of commencement of this Act,
whichever is the latest.

(7) The law to be applied, and the practice and the procedure to be
followed, in and in relation to pending proceedings that are continued
as if this Act had not been passed shall be the same as if this Act had not
been passed. ‘ : ‘

(8) In this section—

“ appeal ” includes—
(a) an application for leave or special leave to appeal;’
(b) an application for a new trial or for a re-hearing; and
(c) an intervention; :

* pending proceedings *” means proceedings that were instituted before
the date of commencement of this Act but were not completed
before that date, :

Child - 16. (1) Subject to sub-section (3), a court shall not make an order
welfare law u?der Part VI or Part VII for the maintenance, custody or guardianship
of — . ‘

(a) a child who, under the law of a Stéte,-is a ward of the State or a
State child or is under the care and control of a Minister of State
of the State; or . -

(b) a child who has a similar status under a law of a Territory.

(2) Nothing in this Act, and no decree under this Act, affects—

(a) the jurisdiction of a court, or the power of an authority, under a
law of a State to make an order, or take any other action, whereby
"a child becomes a ward of the State or a State child, or is placed
under the care and conirol of a Minister of State of a State or
any similar jurisdiction or power under a law of a Territory;

1974 Family Law No. . 9
(b) any such order made, or action taken, or the operation, in respect

or a child in relation to whom any such order has been made or

action taken, of the law under which the order was made or

action taken;’
(¢) the jurisdiction of a court under a law of a State or 'ljerritory to

make an order in respect of the maintenance of a child referred =

to in sub-section (1) in favour of an officer or authority of the

State or Territory performing functions in relation to the welfare

of children; or

(d) an order of a kind referred to in paragraph (c) made by a court.

(3) The Superior Court or the Supreme Court of a Sta}tc or Territo_ry_
may make an order refecred to in sub-section (1) if it is satisfied that there
are special circumstances that justify the mgking of the order.

PART II—MARRIAGE COUNSELLING ORGANIZATIONS

11. The Attorney-General may, from time to time, out of moneys Grants tg
appropriated by the Parliament for the purposes of this Part, grant to an g’;ﬁ;’;
approved marriage counselling organization, upon such conditions as he counselling

thinks fit, such sums by way of financial assistance as he determines. - gggﬂﬂsmza

12. (1) A voluntary organization may apply to the Attf)rnc?y-General ﬁﬁﬁ?ﬁ;ﬁl of
for approval under this Part as a marriage counselling organization. counselling
: PR organiza-
(2) The Attorney-General may approve any such organization as a ops,

marriage counselling organization where he is satisfied that—
(a) the organization is. willing and able to engage in marriage coun-

selling; and _ o _
(b) marriage counselling constitutes or will constitute the whole or

the major part of its activities.

(3) The approval of an organization under this section may be given
subject to such conditions as the Attorney-General determines.

- (4) Where the approval of an organization has been given subject to
conditions, the Attorney-General may, from time to time, revoke or
vary all or any of those conditions or add further conditions.

(5) An approval of a voluntary organization under Part TT of the
repealed Act shall be deemed to be an approval under this section.

(6) The Attomey-General may, at any time, revoke the approvgl of
an organization where— .
(a) the organization has not complied with a condition of the approval
of the organization;
" (b) the organization has not furnished, 111 acgordance With_ section 13,
a statement or report that the organization was required ‘by that
‘section to furnish; or . :
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- (c) the Attorney—General is satisfied that the orgamzatmn is not
adeguately carrying out marriage counselling.

(7) Notice of the approval of an organization under ‘this sectxon and
of the revocation of such an approval, shall be published in the Gazette.

13. (1) An approved marriage counselling organization shall, not
later than 30 September in each year, furnish to the Attomey—GeneraI in
respect of the period of 12 months that ended on 30 June in that year—

(a) an audited financial statement of the receipts and payments of the
organ'ization in which receipts and payments in respect of its
marriage counselling activities are shown separately from other
receipts and payments; and . :

(b) a report on its marriage counselhng act1v1tles 1ncludmg mfor-
mation as to the number of cases dealt with by the orgamzatlon
during the year.

(2) Where the Attorney-General is satisfied that it would be im-
practicable for an organization to comply: with the requirements of .sub-
section (1) or that the application of those requirements.to an organization
would be unduly onérous, he may, by writing under his hand, exempt the
organization, wholly or in part, from those requirements.

PART III—RECONCILIATION
PART II—COUNSELLING AND RECONCILYATION

- 14. (1) Where proceedings for a dissolution of marriage have been -
instituted, or financial or custodial proceedings have been instituted by

a party.to a subsisting marriage, it is the duty of the Judge or magistrate
constltutmg the court and of every legal practitiorier representing a party
to give consideration, from time to tlme to the p0331b111ty of a reconcﬂla—
tion of the parties. :

(2) If, in such proceedlngs, it appears at any time. to, the Judge 01"

magistrate from the evidence in the proceedings. or. the attitude of the
parties, or of either of them, or of a legal practitioner representing a
party, that there is a reasonable possibility of such a reconciliation, the
Judge or magistrate may—

(a) adjourn the proceedings to aﬁ"ord the partles an opportumty to
consider a reconciliation; and

(b} if he thinks it desirable to do 0, nominate—

(i) a marriage counsellor or an approved marriage couHSelhng
organization; or

(i} in special circumstances, some other suitable person or
organlzauon,

to assist those parties in considering a reconciliation.

1974 Family Law No. .

123y Ifafter an adjourhment under sub-section (2) has takén place,
elther of the parties requests that the hearing be proceeded with, the J udge
or: maglstrate shall resume the hearing as soon as practicable.

BN ‘Where the court makes an order of grants' an injunction under
section 90 which has the effect, either directly or indirectly, of requiring
the. parties to.a marriage to live separately and apart, the court shall, if
it'is of oplmon that it is in the interests of the parties or of the children

38072

1

of the marriage to do so, direct advise either or both of the parties to -

attend upon a marriage counsellor, but failure to comply with such a

- direction does not constitute a contempt of the court.

~(5) ‘Where a court having jurisdiction under this Act is of the ¢pinion

that counselling may assist the parties to a marriage to improve their
relationship to each other and to any child of the marriage, it may advise
the parties to attend wpon a marriage counseller or an approved marriage
counselling organization and, if it thinks it desirable to do so, adjourn any
proceedings before it to enable the attendance.

' (6) Where it appears from an application for dissoluticn of a marriage
that the parties have been married for less than 2 years preceding the date
of filing of the application, the court shall not hear the proceedmgs unless
the court is satisfied that—

(a) the parties have had an opportunity to consider a reconciliation
with the assistance of a marriage counsellor, an approved marriage
counselling organization or some other suitable person or organiza-
tion nominated by the Director of Counselling and Welfare; or

(b) there are special circumstances by reason of which the hearmg
should proceed.

“14A. (1) A pai:’ty to a marriage may file in the Family Court a notice
stating that the marriage has broken down.

;, (2) Where such-a notice is filed, the Director of Counselling and Welfare
of the Family Court may arrange for the parties to the marriage to be

Notice of
marriage -
breakdown,

interviewed by a marriage counsellor for the purpose of assisting the parties

with a view to a reconciliation or the improvement of their relationship to
each other z2nd to the children of the marriage.

14B. The Director of Counselling and Welfare of the Family Court
may advertise the existence and availability of the counselling and welfare
facilities of the Family Court and of other courts having ]urlsdlctlon under
this Act.

15. The regulations may provide for the furnishing to persons proposing
to institute proceedings under this Act, and to their spouses, of documents—
(@) setting out the conseguences of dissolution:af marriage (including
the consequences for the children of the marriage); and *
(b) specifying approved marriage counselling organizations available to
assist the parties to a marriage in considering a reconciliation,

Advice as to
counselling,

Provision of
documents
setting out

effects of

divorce.
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15._ The .reglflations. shall provide for the :furnishing to persons
proposing to institute proceedings under this Act and in appropriate cases
to their spouses, of documents setting out— ‘ :

(a) t!le leg_al and possible social effects of the proposed proceedings
(including the consequences for the children of the marxiage); and

(b) the counselling and welfare facilities available within the Family
Conrt and elsewhere. :

16. (1) This section applies to-—
() a marriage counsellor;

(b) a person n9minated, or acting on behalf of an organization
nominated, in accordance with sub-paragraph 14 (2) (b) (ii); or
(c) a person to whom a party to a marriage has been referred by a

marriage counsellor, or by a person referred to in
: 1 paragraph (b
for medical or other professional consultation, Ph )

(2) Evidence of anything said or of any admission made at a'con-
feregce that takes place in pursuance of this Part with a person to whom this
section applies with a person to whom this section applies acting in the
capacity referred to in sub-section (1) is not admissible in any court (whether
exercising federal jurisdiction or not) or in proceedings before a person
authorized by a law of Australia or of a State or Territory, or by consent
of parties, to hear evidence. ’

17. (1) A Iparriage counsellor shall, before entering upon the per-
fonnaqce of his functions as such a counsellor, make before a person
author%zed under the law of Australia or of a State or a Territory to take
affidavits, an oath or affirmation of secrecy in accordance with the

. prescribed form.

2 A nczlarri;ge counsellor who has made an oath or affirmation of
secrecy under the repealed Act shall be deemed to have made
affirmation under this section, 0 oath or

PART TMIA—THE FAMILY COURT OF AUSTRALIA

17A. (1) In this Part, unless the contrary intention appears—

¢ Chief _Judge > means the Chief Judge of the Cowrt, and includes a
S.EI.]IOE Judge for the time being performing the duties and exer-
cising the powers of the Chief Judge;

“ Court ** means the Family Court of Australia;

“ Full Cour; ’; means the Family Court when constituted by three or
more Judges or when constituted in accordance wi -
section 177 (4); = . R nee i b

¢ Judge >’ means a Judge of the Family Court (includi .
Judge or a Senior Judge). (including the Chief

M e i L i A i : -
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- 178. (1) A court, to be known as the Family Court of Australia, is
created by this Act. : ' ‘
(2) The Court is a superior court of record..

(3) The Court consists of a Chief Judge, the Senior Judges and the
other Judges from time to time holding office in accordance with this Act.

. 17c. (1) A Judge—

(a) shall be appointed by the Governor-General; and

(b) shall not be removed except by the Governor-General, on an
address from both Houses of the Parliament in the same session
praying for his .removal on the grounds of proved misbehaviour or
incapacity. ) _ _

(2) A person shall not be appointed as a Judge unless—

(a) he is or has been a Judge of another court created by the Parliament
or of a court of a State or has been enxolled as a legal practitionex
of the High Court or of the Supreme Court of a State or Territory
for not less than 5 years; and : :

(b) by reason of training, experience and personality, he is a snitable
person to deal with matters of family law. :

(3) A Judge may resign his office by writing under his hand addressed to
the Governor-General, and the resignation takes effect on the day on which
it is received by the Governor-General or on such Iater day as is specified in
the writing.

(4) A person may hold office at the one time as a Judge of the Family
Court and as a judge of another court, or of two or more other courts,
created by the Parliament but, if a judge of another court or courts created
by the Parliament is appointed as a Judge of the Family Court, he is not,
while he receives salary or annual allowance as a judge of that other court
or courts, entitled to salary or annual allowance, as the case may be, under
this Act except to the extent that the salary or annual allowance that would
be payable to him under this Act apart from this sub-section exceeds ‘the
salary or annual allowance payable to him as a judge of that other court or
courts, but his salary and annual allowance under this Act shall not be
diminished during his continuance in office under this Act.

(5) A Judge or former Judge is entitled to be styled ¢ The Honourable .

17p. (1) The Chief Judge is senior to all other Judges of the Court.

(2) The Senior Judges have seniority next to the Chief Judge according
to the dates on which their appointments as Senior Judges took effect.

(3) Where, by reason of the fact that two or morce commissions of appoint-
ment took effect on the same day, the foregoing provisions do not determine
seniority between the Senior Judges appointed by those commissions, those
Judges have such seniority in relation to each other as is assigned fo them
by the Governor-General.
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17E. Whenever— , _ : ‘ o -
'(a) the. Chief Judge is absent from Australia or from ﬁuty; ort
(b) there is a vacancy in the office of Chief Judge, the next ‘senior-

Judge who is-in Australia and is ‘available and villing to do so

31:1?111 perform the duties and may exercise the powers of the Chief
ge. ' T C

17F. (1) The Chief Judge shall receive salaf - of A
‘ y at the rate of $3
year and an annual allowance at the rate of $1,750 a year, P40 *

(2) Each Senior Judge shall receive salary at -
- t the rat
year and an annual allowance at the rate of $1,y250, : e of $29,250 a .

(3) Each other Judge shall receive salar
_ y_at the rate of $25
year and an annual allowance at the rate of $1,200 a year. 325,000 2

(4). The salary and annual allowances of the- Judges accrue from day

to day and are payable monthly.

(5) A Judge shall be paid such other allowances as are prescribed.

17G. A Judge shall, before proceeding to discharge the duties of his

affirmation of i
office. * office, take, before the Chief Justice or a Justice of the High Court of

Place of
sitting,

4 Exercise of
jurisdiction,

Australia or a Judge of the Famil
2 y Court or of another court
the Parliament, an oath or affirmation in the following form:— created by

“q, do swear that I will /
I o well and truly serve

_ in the office of the (phlef Judge, Senior Judge or Judge, as tlfe case
may be) of the Family Court of Australia and that T will do right to

- all manner of people according to law, without f :
‘or ill-will, So help me God.’* > Without fear or favour, affection

or
1 V
I, s do solemnly and sincerely promise and
declare that - - »”* (as above, omitting the words ¢ So help me God *?)

175, Sittings of the Court shall be held from time to time as required

at the places at which the registries of the Coi -
urt are
Court may sit at any place in Australia. e established, but the

171, (1) The original jurisdiction o ' _
or more Judges, ginal jurisdiction of the Court may bg exercised by one

(2) The jurisdiction of the Court in an appeal from a court of summary

_ jurisdiction may be exercised by one or more Judges.

(3) The jurisdiction of the Court in an appeal from a Judge of the

Court or of the S i
Court uprelpe Court of a State-sha-ﬂJ be exercised _by a Full

(4 Where, after a Full Court (including a Full Court constituted in

~accordance with this sub-section) has commenced the hearing, or further

hearing, of an appeal and before the a i
y ppes ppeal has been defermined, one of
the Judges constituting the Full Court dies, resigns his office, or o;herwige

1974
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becomes unable to continue as a member of the Full Court for the purposes
of the appeal, ther the hearing and determination, or the determination,
of the appeal may be completed by 2 Full Court constituted by the remaining
Judges, if at least 2 Judges remain, or, with the consent of the parties,
by a Full Court constituted by the remaining Judge or Judges and an
additional Judge or Judges. :

(5) A Full Court constituted in accordance with sub-section (4) may
bave regard to any evidence given or received, and arguments adduced,
by or before the Full Court as previously constituted.

(6) The Court constituted by one or more Judges may sit and exercise
the jurisdiction of the Court notwitbstanding that the Court constituted
by one or more other Judges is at the same time sitting and exercising the
jurisdiction of the Court. *

17&. (1) The Family Court has jurisdiction to hear and determine— '
(2) appeals referred to in section 71; and
(b) appeals from judgments of the Family Court, constituted otherwise
than as a-Full Court, in the exercise of jurisdiction otherwise than
under this Act. , : ‘
(2) The Family Court has jurisdiction to hear and determine appeals
under section 73 except where the Supreme Court of a State has jurisdiction
to hear such appeals.

(3) Subject to section 73, in an appeal the Court shall have regard to
the evidence given in the proceedings out of which the appeal arose and has
power to draw inferences of fact and, in its discretion, to receive further
evidence upon questions of fact, which evidence may be given by affidavit,
by oral examination before the Court or a Judge or in such other manner
as the Court may direct, -
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17L. If the Judges constituting the Court for the purposes of any pro- Court

ceedings are divided in opinion as to the judgment to be pronounced, judgment
shall be pronounced according to the opinion of the majority, if there is a
majority, but, if the Judges are equally divided in opinion—

(a) in the case of an appeal from a judgment of the Family Court
constituted by a single Judge, or of the Supreme Court of a State—
the judgment appealed from shall be affirmed; and

(b) in any other case—the opinion of the Chief Judge or, if he is not
one of the Judges constituting the Court, the opinion of the most
senior of those Judges, sihall prevail.

17M. (1) The Family Court has jurisdiction in—
(a) matrimonial causes instituted or continued under this Act;

- (b) proceedings instituted or continued under the Marriage Act 1961-
1973;

divided in
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Jurisdiction
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Court,




E TR TR e R B R e T

iﬁf No.

(c) matters arising under a law of a Territory concerning—
(1) the adoption of children; »
(if) the guardianship, custody or maintenance of children; or
(iii) payments of a kind referred to in section 85;

(d) matters in which jurisdiction is conferred on it by a law made
by the Parliament.

R (2) Subject to such restrictions and conditions (if amy) as are contained
-in the regulations, the jurisdiction of the Family Court may be exercised in
relation to persons or things outside Australia and the Territories.

(3) In exercising the jurisdiction conferred om it by this Part, the
Family Court shall have regard to—

(a) the peed to protect the institution of inarriage and family life
generally;

(b) the need to protect the rights of children and to piomote their
welfare; and .

(c) the means available for assisting parties to a marriage to consider.
reconciliation or the improvement of their relationsnips to each
other and to the children of the marriage,

i{:u;sisggg:gd 17x. 'To the extent that the Constitution permits, jurisdiction is conferred

matters. on the Court in respect of matters not otherwise within the jurisdiction
eexpressed by this Act or any law t6 be conferred on the Court that are
- associated with matters (including matters before the Court upon ap appeal)
in which the jurisdiction of the Court is invoked or that arise in Moceedings
(including proceedings upon an appeal) before the Court. '

gsesrn::igf 17e. (1) The Court has power, in relation to matters in which it has

writs, &, jurisdi.ction, to make orders of such kinds, and to issue, or direct the issue
of, writs of such kinds, as the Court thinks appropriate. ‘
. ()] Wfthout limiting the gemerality of sub-section (1), the Court may
issue, or direct the issue of, writs and orders of such kinds as are prescribed.
gﬁempt of 17Q. Subject to this and any other Act, the Family Court has the same
. power to punish contempts of its power and authority as is possessed by the
High. Court in respect of contempis of the High Court.
Registries. 17r. (1)} The Governor-General shall cause such Registries of the Court
to be established as he thinks fit.
(2) Unless and umtil the regulations otherwise provide, the Principal
“Registry shall be located in Sydney.
8£ro§rs‘6f ' 17s. (1) The Attorney-General may appoint such officers of the Court

necessary.

Family Law : 1974

as are referred to in this section and such other officers of the Court as are -

1974 Family Law No. -

(2) The officers of the Court have such duties, powers and functions as
are provided by this Act and the regulations and such other duties and.
functions as the Chief Judge directs.

(3) There shall be a Registrar of the Court and such Deputy Registrars
of the Court as are necessary. . :

(4) There shall be a Marshal of the Court and such Deputy Marshals
of the Court as are necessary.

(5) The Marshal—

(a) is charged with the sexvice and execution of all writs, orders, decrees,
warrants, precepts, process and commands of the Court that are
directed to him;.and :

'{b) shall take, receive and detain any person who is committed to his
custody by the Court, and shall discharge all such persons when
directed by the Court or required by Iaw. ‘

(6) A Deputy Marshal may, subject to any directions of the Marshal,
exercise or perform any of the powers and functions of the Marshal.

(7) The Marshal or a Deputy Marshal may authorize such persons as
he thinks fit to assist him in the exercise of any power or the performance
of any function. :

(S) There shall be a Director of Counselling and Welfare, and such other
counseflors and welfare officers as are necessary.

171. (1) Subject to this Act, the practice and precedure of the Court
shall be in accordance with the regulations.

(2) Inso far as the provisions applicable in accordance with sub-section (1)
are insufficient, the Rules of the High Court, as in force for the time being,
apply, mutatis mutandis, so far as they are capable of application and
subject to any directions of the Court or a Judge, to the practice and
procedure of the Court.

(3) In this section, * practice and procedure ** includes all matters with
respect to which regulations may be made under this Act.

PART IV—JURIsDICTION IN MATRIMONIAL CAUSES
18. (1) Subject to this Part, a person may institute a matrimonial
cause under this Act— .
(2) in the Superior Family Court; or
(b) in the Supreme Court of a State or a Territory.

(2) Subject to this Part, a person may institute a matrimonial cause
under this Act, not being proceedings for principal relief, in a court of
summary jurisdiction of a State or Territory. : : ‘
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' p i i i f marriage may be
3) Proceedings for a decree of dlssolutlon__o ) b
instgtt)lted under this Act by a party to the. marriage 1f, at the date on
which the application for the decree is filed in a court, either party to the
marriage— '
(a) is an Australian citizen;
(b) is domiciled in Australia; or . .
(c) is ordinarily resident in Australia and has been so resident for
1 year immediately preceding that date. .

i ind referred to in any of paragraphs (a) to (&)
of t(kig ci?xfiiieg;ng? ‘?inaétllfilmonial cause ” in sub—gection 4 (1), ojthe1: thalé
proceedings for a decree of dissolution of marriage, may be mst‘ltutc‘
under this Act if— . o

(a) either party to the marriage is anAAustr‘ahan cmz.en;
(b) either party to the marriage is present in .Aus_traha; or o
. (¢) the proceedings relate to a child of the marriage and the child is
present in Australia. :

* (5) Subject to this Part, the Supreme Cgurt of each State is invest.ed
with federal jurisdiction, and jurisdiction is confeqed on the Supgr(z]or
Family Court and on the Supreme Court of each Territory, tp hear and de-
fermine— .

(a) matrimonial causes instituted under this Act; ' L
(b) matrimonial causes continued in accordance with section 9; and

(c) procecdings instituted under regulations made for the purposes of
section 83, 85, 86 or 87.

i is Part, the courts of summary jurisdiction of each
Stat(g)af: 11?]];?5;% t&i‘fb federal jurisdiction, and.jurisd_iction is conferreg
on the courts of summary jurisdiction of each ATerrltorryl,“to hear‘ an
determine— | o _ S lief‘
(a) matrimonial causes, not being proceedings for principal reliet,
instituted under this Act; _ ] L
(b) matrimonial causes, not being Proceedings for principal r_ehe_f,
continued in accordance with section 9;and
(¢) proceedings instituted under regulations made for the purposes
of section 83, 85, 86 or 87. :

(62) The Governor-General may, by Proclamation; fixa flate.: as téle. dat:
on and after which proceedings under this. A.ct may net be mstltute_ in o
transterred to a court of summary jurisdu.:tlon in a State or Ter;ltory u(;:
in a part of a State or Territory specified in the Pro.clamatmn allll a cged-
of summary jurisdictior shall not hear and determine any su::1 tprm:
ings so instituted in, or transferred to, that court on or after that date. -

(7) Jurisdiction under this Actin a matrimqnial cause instituted unde?
this Act is not conferred on a court of a Territory unless at least one O

1974 : Famtly Law . "~ No.

the pa:,‘r{t'ies‘l:tc.).,_tlﬁlé proceedings is,' at tlie date of the iﬁsﬁtuﬁdﬁi df the
proceedings or the date of the transfer of the proceedings to the court of
the Territory, ordinarily resident in the Territory.

(8) Jurisdiction under this Act in a matrimonial cause continued in
accordance with section 9 is not invested in or conferred on a court other
than the court in which the matrimonial cause was instituted or to which
it has been transferred under sub-section 19 (6) or section 23.

19. (1) The jurisdiction of the Swuperior Family Court under this Act
shall not be exercised except in accordance with Proclamations under this
section.

(2) The Governor-General may, by Proclamation, fix a date as the
date on and after which the jurisdiction of the Superior Family Court under
this Act may be exercised in respect of all proceedings, or a class of pro-

ceedings, in such States and Territories as are specified in the Proclama-
tion. ‘

(3) The Governor-General may, by Proclamation, fix a date as the
date on and after which proceedings under this Act may not be instituted -
in or transferred to the Supreme Court of a State or Territory specified
in the Proclamation, or may be so instituted or transferred only where
specified conditions are complied with, and such a Proclamation may be
expressed to apply only to proceedings of specified classes and may be
expressed to apply only to the institution of proceedings in, or the transfer
of proceedings to, a particular Registry or Registries of a Supreme Court
referred to in the Proclamation. . :

'(4) The Supreme Court of a State or Territory shall not hear and
determine proceedings under this Act instituted in or transferred to that
Court otherwise than in accordance with any Proclamation in force under
sub-section (3), but nothing in this section invalidates a decree made by
such a Supreme Court. - ‘ ' '

(5) Proclamations under sub-section (2) and (3) may be made from
time to time. ' '

(6) A party to proceedings, instituted or continued under this Act
that are at any time pending in the Supreme Court of a State or Territory,
being proceedings that could, at the date of the application under this’
sub-section, have been instituted in the Superior Family Court, may apply
to the Superior Family Court for an order transferring the proceedings to
the Superior Family Court, and the Court may order accordingly. -

(7) The regulations may make provision in relation to matters arising
in or in connexion with the transfer of proceedings in accordance with an.
order under sub-section (6). o
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20. The jurisdiction of a court of summary jurisdiction shall not be

" exercised in proceedings with respect to the property of the parties or of

either party to a marriage, or with respect to the custody or guardlanski.pt
of, or access to, a child of a marriage—

(a) if there are pending proceedings with respect to the same matter
in the Superior Court or in the Supreme Court of a State or Ter-
ritory; or '

(D) if an order of the Superior Court or of the Supreme Court of a
State or Territory is in force in relation to that matter, unless
the exercise of the jurisdiction of the court of summary jurisdiction
is permitted by the terms of that order.

21. (1) The jurisdiction conferred on a court, or with which a cour
is invested, by this Act shall be exercised in accordance with this Act.

(2) Where it would be in accordance with the common law rules of
private international law to apply the laws of any country or place (in-
cluding a State or Territory), the court shall apply the laws of that country

" or place.

Institution of
proceedings.

Staying and

transfer of

proceedings.

22. (1) Subject to this section, proceedings under this Act shall be
instituted by application.

(2) A respondent may, in an answer to an application, include an
application for any decree or declaration under this Act.

(3) Where a decree nisi of dissolution of marriage or of nullity of
marriage has been made, proceedings of a kind referred to in sub-
paragraph (¢} (i) or (ii) of the definition of * matrimonial cause ” in sub-
section 4 (1) (not being proceedings seeking the discharge, suspension,
revival or variation ef an order previously made in proceedings with
respect to the maintenance of a party) shall not be instituted after the
expiration of 12 months after the date of the making of the decree or the
date of commencement of this Act, whichever is the later, except by leave
of the court in which the proceedmgs are to be instituted,

(4) The court shall not grant leave under sub-section (3) unless it is
satisfied that hardship would be caused to a chiid of the marriage if leave
were not granted.

23. (1) Where it appears to a court in which a matrimonial cause
(including a matrimonial cause instituted before the commencement of
this Act) is pending that a matrimonial cause (including a matrimonial
cause instituted before the commencement of this Act) in respect of the
same moarriage or void marriage is pending in another court, the firsi-
mentioned court may stay the proceedings in that court for such time as it
thinks fit or may dismiss the proceedings.

1974 Family Law No.

(2) Where it appears fo a court in which a matrimonial cause has been
-instituted or is being continued under this Act that it is in the interests

.of justice that the proceedings be dealt with in another court having
_jurisdiction under this Act, the court may transfer the proceedings to the

.other court,

24. (1) Where proceedings are instituted in a court of summary

jurisdiction with. respect to—

(a) the custody or guardianship of, or access to, a child of a marriage;
or
(b) property of a value exceeding $1,000,

-and the respondent, in, an answer to the application by which the pro-

ceedings were instituted, seeks an order different from that sought in the
application, the court shall, unless the parties agree to the court hearing

_and determining the proceedings, transfer the proceedings to the Superior

Family Court or to the Supreme Court of a State or Territory.

(1A) Where proceedings referred to in sub-section (1) are before it, the
court may transfer the proceedings of its own motion, notwithstanding that
the parties would be willing for the court to hear and determine the proceed-
ings. ‘

(2) Before transferring proceedings under sub-section (1}, the court
may make such orders, including an order urder section 41, as it considers
necessary pendlng the disposal of the proceedings by the court to Whlch
they are to be transferred.

(3) Where proceedings are transferred to a court in pursuance of this
-section, that court shall proceed as if the proceedmgs had been originalty

 instituted in that court.

(4) Without prejudice to the duty of a court of summary ]urxsdwtlon
to comply with this section, fajlure by such a court so to comply does not
invalidate any order of the court in the proceedings.

25. All courts having jurisdiction under this Act shall severally act in

aid of and be auxiliary to each other in all matters under this Act.

PArRT V—DISSOLUTION AND NULLITY OF MARRIAGE

26. (1) An application under this Act by a party to a marriage for a

~.decree of dissolution of the marriage shall be based on the ground that

the marriage has broken down irretrievably.

(2) Subject to sub-section (3), in a proceeding instituted by such an
-application, the ground shall be held to have been established, and a
decree of dissolution of the marriage shall be made, if, and only if, the
-court is satisfied that the parties separated and thereafter lived separately
and apart for a continuous period of not less than 12 months immediately
preceding the date of the commencement of the hearing of the application,
filing of the application for dissolution of marriage
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(3) A decree of dissolution of mamage shall not be made if the court

is satisfied that there is a reasonable hkehhood of cohab1tat10n being

resumed

27. (1) The parties to a marnage may be held to have separated not-

w1thstand1na that the cohabitation was brought to an end by the action or

conduct of one only of the partles

(2) The parties to a marrlage may be held to have separated and to:
have lived separately and apart notwithstanding that they have continued
to reside in the same residence or that either party has rendered some house-
hold services to the other

28. A4 degree of dissolution of marriage may be made notwnhstandmg
that there was in existence at any relevant time—

(@) a separation order in relation to the parties to the marr zage or

(P) an agreement between those parties for Sepamnon

29. (1) For the purposes of proceedings for a decree of dissolution é)f
marriage, where, after the parties to the marriage separated, they resumed

cohabitation on one occasion but, within a period of 3 months after the .

resumption of cohabitation, they again separated.and thercafter lived
separalely and apart up to the date of the commencement of the hearing
of the application, the periods of living separately and apart before and
after the period of cohabitation may be aggregated as if they were one
continuous period, but the period of cohabitation shall not be deemed to
be part of the period of living separately and apart.

" (2) For the purposes of sub-section (1) Y period of cohabitation shall
be deemed to have continued during any interruption of the cohab1tat10n
that in the opinion of the court, was not substantlal

30.(1) An apphcatlon under this Act for a decree of nu]hty of marnage
shall be based on the ground that the marriage is voxd

(2) A marriage that takes place after the. commencement of thls Act is.
void where— ,

(a) either of the partles is, at the time of the mamage, lawfu]ly mamed
.to some other person;

(b) the partles are within a prohlblted relatlonshlp,

(c) the marriage is not a valid marriage undér- the law of the place
where the marriage takes place, by reason of a failure to comply
with the requirements of the law of that place with respect to the
form of solemnization of marriages;

L |
1974
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~(d) the consent thereto of elther of the parties is not a real consent
- because—

(i) it was obtained by duress or fraud;
(ii) that party is mistaken as to the identity of the other party or
as to the nature of the ceremony performed; or
(iii) that party is mentally incapable of understanding the nature
and effect of the marriage ceremony; or
(e) either of the parties is not of marrlageable age,
-and not otherwise.

(3) Marriages that are within a prohibited relatidn'ship are marriages—
(a) hetween a persoﬁ and an ancestor or descendant of the person; or

.(b) between a brother and a sister (whether of the whole blood or the
half-blood). ,

(4) Any relationship specified in. sub-section (3) includes a relationship
-traced threugh, or to, a person who is or was an adopted child, and, for that
purpose, the relationship between an adopted child and his adoptive parent,
.or each of his adoptive parents, shall be deemed to be or to have been the
natural relationship of child and parent. '

(5) Nothing in sub-section (4) makes it lawful for a person to marry a
person whom the first-mentioned person could not lawfully have married if
that sub-section had not been enacted.

(6) For the purposes of this section—

(a) a person who has at any time been adopted by another person shall
" be deemed to remain the adopted child of that other person notwith-
standing that any order by which the adoption was effected has been
_annulied, cancelled or discharged or that the adoption has for any
other reason ceased to be effective; and
(b) a person who has been adopted on more than one oceasion shall be
deemed to be the adopted child of each person by whom he has been
adopted '

(7) Paragraph (2) (c) does net apply in relation to a marriage solemmzed
under Part V of the Marriage Act 1961 or of that Act as amended or to any
other marriage recognized in Australia by virtue of that Act or regulations
made under that Act.,”,

1. Where both an application for a decree of nullify of a marriage
and an application for a decree of dissolution of that marriage are before
a court, the court shall not make a decree of dissclution of the marriage
unless it has dismissed -the- apphcatlon for a decree of nullity of the
marriage.
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32. A decree may be made, or refused, under-this Part by reason of

facts and circumstances notwithstanding that those facts and circum-
stances, or some of them, took place before the commencement of this Act

o or outside Australia.

33. A decree of dissolution of marriage under this Act shall, in the
first instance, be a decree nisi.

34, (I) Subject to this section, a decree nisi made under this Act
becomes absolute by force of this section at the expiration of a period of

"1 month from: the making of the decree or from the making of an order

under section 42, whichever is the later.

(2) Where a decree nisi has been made in any proceedings, the court
of first instance (whether or not it made the decree), or a court in which
an appeal has been instituted, may, either before or after it has disposed
of the proceedings or appeal, and whether or not a previous order has
been made under this sub-section—

(a) having regard to the possibility of an appeal or furthef.appeal,.
make an order extending the period at the expiration of which the
decree nisi will become absolute; or

(b) if it is satisfied that there are special circumstances that justify
its so doing, make an order reducing the period at the expiration
of which the decree nisi will become absolute,

(3) Where an appeal is instituted (whether or not it is the first appeal).
before a decree nisi has become absolute, then, notwithstanding any order
in force under sub-section (2) at the time of the institution of the appeal
but subject to any such order made after the institution of the appeal,

the decree nisi, unless reversed or rescinded, becomes absolute by force
of this section—

(a) at the expiration of a period of 1 month from the day on which
" the appeal is determined or discontinued; or

(b) on the day on which the decree would have become absolute
under sub-section (1) if no appeal had been instituted,

- whichever is the later.

(4) A decree nisi shall not become absolute by force of this section
where either of the parties to the marriage has died.

(5} In this section, “ appeal ”, in relation to a decree nisi, means—
(a) an appeal or application for leave to appeal against, or an inter-
vention or application for a re-hearing relating to—
(i) the decree nisi; or S

(ii) an order under section 42 in relation to the proceedings
in which the decree nisi was made; or '

-:"319-74 Family Law No.

(b) an application under section 36 or 37 for rescission of the decree
or an appeal or application for leave to appeal arising out of such
an application. '

(6) For the purposes of this section, where an application for leave to
appeal, or for a re-hearing, is granted, the application shall be deemed not

" {0 have been determined or discontinued so long as—

.(a) the leave granted remains capable of being exercised; or

(b) an appeal or re-hearing instituted in pursuance of the leave is
pending, ‘

35. (1) Where a decree nisi becomes absolute, the Registrar of the
court by which the decree was made shall prepare and file a memorandum
of the fact and of the date upon which the decree became absolute.

(2) Where a decree nisi has become absolute, any person is entitled,

.on application to the Registrar of the court by which the decree was made,

to receive a certificate signed by the Registrar that the decree nisi has
“become absolute. :

(3) A certificate given under sub-section (2) is, in all courts (whether
~.exercising federal jurisdiction ornot) and for all purposes, evidence of the
matters specified in the certificate. '

(4) The regulaﬁons may provide for the establishment of central records
of decrees made under this Act and for the notification of decrees to the
-appropriate marriage registering authorites of the States and Territories.

36, Notwithstanding anything contained in this Part, where a decree
nisi has been made in proceedings for a decree of dissolution of marriage,
the court may, at any time before the decree becomes absolute, upon the

_ application of the parties to the marriage, rescind the decree on the ground
that the parties have become reconciled.

37. Where a decree njsi has been made but has not become absolute,

the -court by which the decree was made may, on the application of a

" party to the proceedings, or on the intervention of the Attorney-General,

if it is -satisfied that there has been a miscarriage of justice by reason o

fraud, perjury, suppression of evidence or any other circumstance, rescind
_the decree and, if it thinks fit, order that the proceedings be re-heard.

38. Where a decree of dissolution of marriage under this Act has
_become absolute, a party to the marriage may marry again.

, PART VI—WELFARE AND CUSTODY OF CHILDREN .
39, In this Part— :
“ marriage ” includes a void marriage;
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overseas custodyi order means an order made by a court 1n a
prescnbed overseas country, be1ng—~ .

(a) an order for custody of or access to a chrld who has,not-

attained the age of 18 years; or

_(b) an order varymg "or drschargrng ari’ ordét of thé kmd,
teferred to'in paragraph (a) mcludmg an order of that.

" *kind made undef this Act. -

A
ol e

- 40. (1) Subject to any orden of a court.for the time -being-in force,.

each of the parties to 2 marriage is a guardian of any, child of the mar,rlage.-
-who has not attained the age of 18- years:and those partres have the joint:

custody of the chlld
el

(2) 4 party to a marriage may institute proceedmgs under thzs Act with:
respecr o the custody or guardzansth of, OF aceess ro u child of the marrzage._

(3) An order with respect to-the-custody o
to, a child— y or guardlanshlp of or acce,s.s.

(a) shall not be made in respect of a child who has attalned the age
of 18 years or is or has been married; and

(b) ceases to be in force when the child attains the age of 18 years or-
s adopted by a person who is not a party to the marrzage marrres.

v
v

(34) Unless a court having Junsdletron under thls Act otherwrse orders,.
a;r order in respect of the custody or guardianship of, or access to, a child
of a marriage ceases to be in force if the’ chlld is ado ted by a
is not a party to the marrlage. ¥ Y perSOIl e

(4) On the death of a party to a marriage in whbose favour a custody ‘

order has been made in respect of a child of the marriage, the other party
to the marriage is entitled to the custody of the child only if the court so-
orders on application by that other party and, upon such an application,
any other person who had the care and control of the child at the time of
the apphcatron 18 entrtled to be a party to the proceedlngs

4L ) Where—

(a) there is a child (bemg a child who .has not attained the : age of

- 18 years) of a marriage in respect of whrch
proceedm s for princ
relief have been instituted; or g p lpal

~ (b} proceedings for the custody or guardransmp of; or access to
a child of a marriage who has not 4ttained the age of 18 years
are contested,

“the court may; at any stage of the proceedings, of.its own motion or- upon
~ the request of a party to the proceedings; make an.order directing, the
_parties to the proceedings to attend a conference with a welfare officer to
discuss the welfare of the child’ andif there are any ‘differencés between
“the parties as’to ‘matters affectifig the ‘Welfare of* the chrld to“ehdeavour
to resolve those differences.

"'"ié"}i:.‘
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(2) Where the court makes an order under sub-section (1), it may fix
a ‘place” and fime for the conference to take place or diréct that the
.conference shall take place at a place and trrne to be fixed by a welfare

sofficer:

. {3) If a party fails to attend a conference in respect of which an order
) ]1 been made under sub-section (1), it is the duty of the welfare officer to
report the failure to the court but the failure does not constztute a contempt

«of the court.

NG The court may adjourn’ any proceedmgs referred to in sub-

fhatters relevant to the proceedings as the court considers desrrablc and
may receive the report In evidence.

(5) Sub;ect to sub-section (4) ‘evidence of anything sald or of any
.admission made at a conference that takes place in pursuance of an order
‘made under this section is not admissible in any court (whether exercising
federal jurisdiction or not) or in proceedings before a person authorized by
¥ a law of Australia or of a State or Territory, or by consent of partles to
3 hear evidence.

1 : | 42 (1) A decree msr of drssolutlon of marriage does not become
1 ‘ ,absolute unless the court by order, has declared that it is satrsﬁed—

- (a) that there are no chrldren of the marriage who have not attamed
the age of 18 years; or . . )

(b) that the only children of the marriage who have not attalned the
age of 18 years are the children specified in the order and that—

@ proper arrangements in all the circumstances | have ‘been
made for the welfare of those chlldren or

(ii) there are: crrcumstances by reason of which the decree
nisi should become absolute notwithstanding that thé court
is not satisfied that such arrangements have been made.

(2) Where, in proceedings for a decrée of dissolution of marriage, the
conrt isin doubt whether the.arrangements made for the welfare of a child
of the marriage are proper.in all the circumstances, the court may adjourn
the proceedings until a report has been obtained from a welfare officer
vregardmg those arraugements

= 43) (1) In proceedings with respect o the custody or guardzansth of
or access 10, @ chzld of a marrzage— e .

' ‘,_-\.(a) the court shall regard the’ welﬁzre of the child as the paramount
courzderatwn and. in domg 50 shall take into accounr the wzshes

of the child; U

IR Rt R AR
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(b) except where the court is satisfied that it is necessary to do so by

reason of special circumstances, the court shall not make an order
with respect to the custody of, or access to, a-child who has

attained the age of 14 years where the order would be contrary.to-
the wishes of the child; and

(¢) Subject to paragraphs (a) and '(b),‘ the court may male szfch'p;idei;‘

in respect of those matters as it thinks proper.

v
H

(1) In proceedings ‘with respect to the custody or guardiansﬁip' of, "oi'-'

access to, a child of a marriage—

(a) the court shall regard the welfare of the child as the -parambunt‘

consideration; . ~ oy

{(b) where the child has attained the age of 14 years, the court shall riot

make an order under this Part contrary, to the wishes of the ¢hild

unless the court is satisfied that, by reason of special circumstances,.

it is necessary to do so; and

(c} subject to paragraph (a) and (b), the court may make such order-
in respect of those matters as it thinks proper, including an order’

until further order,

(2) In proceedings with respeét to the custody of a child of a ﬁarriage,

the court may,.if iF is satisfied that it is desirable to do so, make an order
. Placing the child in the custody of a person other than a party to the

marriage.

(3) Where the court makes an order placing a child of a marriage in .

the custody of a party to the marriage, or of a person other than a party

to the marriage, it may include in the order such provision as it thinks

proper for access to the child by any person.

(3.A) Where a court makes an order for joint custody of a child of a
marriage or declines to make an order for the sole custody of the child,
it may make orders as to access or such other orders as it thinks proper,

. (4) Where a court makes an order under this Part with respect to a.
child, the court may also, if it thinks the welfare of the child so requires,

by order direct that compliance with the first-mentioned order shall, as.

far as practicable, be supervised by a welfare officer.

(5_) An order under this section may be a permanent order or an order:*
pending. the disposal of the proceedings. '

(5) Where the court is of the opinion that there is a possibility or threat
that a child will be removed from Australia, it may order the passport of the
child and of any other person concerned to be delivered up to the court upon
such conditions as the court thinks fit. o

(6) The court may discharge or vary an order under this séction, or
may suspend any part of the order and may revive the operation of any
part so suspended.

1974 Family Law. No. . -

(7) On an application for the discharge or variation of an order under
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this. section in respect of a child who has attained the age of 14 years, if -

the court is satisfied that the discharge or variation of the order would be
in ‘accordance with the wishes of the child, it shall discharge or vary the
order accordingly unless the court is satisfied that it is undesirable t6 do
so by reason of special circumstances. ” B L

. (8) Where an order made by a court (including a court of a prescribed
overseas country) with respect to the custody of a child is in force, a court
having jurisdiction under this Act may issue a warrant authorizing or
directing the person, or any of the persons; to whom it is addressed to
take possession’ of the child and to deliver the child to the person entitled

to custody or to some other person-or authority (including @ person or

authority in bf'frijm a prescribed overseas country) named in; the order:
on behalf of the person entitled to custody. v '

.. (9) Where an order made by a court (including a court of a prescribed:
overseas country) entitling a person to access to a child is in force, a.court
having jurisdiction under this Act may, for the purpose of giving effect
to the order, issue a warrant authorizing or directing the person, or any
of the persons, to whom it is addressed to take possession of the child and
to deliver the child to the person so entitled fo access.

(10) Where an order entitles more than one person to the custody of
a child, a warrant shall not be issued under this section for the removal
of the child from the possession of one of those persons and the delivery
of the child to another of them. :

(11) The Attorney-Geﬁeral may appoint persons to be enforcement
officers for the purposes of this Part and a warrant under sub-section (8)
or (9) may be addressed to a person so appointed.

44, Where, in proceedings with respect to the custody, guardianship or
maintenance of, or access to, a child of a marriage, it appears to the court
that the child ought to be separately represented, the court may, of its own
motion, or on the application of the child or of an organization conicerned-
with the welfare of children or of any other person, order that the. child
be separately represented, and the court may make such other orders as
it thinks necessary for the purpose of securing such separate representation.

. 45. The court may proceed with the hearing of proceedings in relation
to a child notwithstanding that the person by whom the proceedings were
instituted has failed to comply with an order of the court or of another
court having jurisdiction under this Act. '

46, (1) In this section-—
““ court ”, in relation to a State or Territory, means the Supreme Court,.
or a court of summary jurisdiction, of that State or Territory;

* custody order ” means a subsisting order for custody of, or access to;;
an ex-nuptial child who has not attained the age of 18 years. -
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(2) The regulations may make provrsron for and i in relation to—

(a) ‘the registration in the courts of a State of custody orders made by
.the courts of other States or by the courts of the Terrrtones, and

. (b) the registration in the courts of a Terrrtory of custody orders
i made by the courts of other Terntones or by the courts of the
' - States. ‘

R et e e

(3) ‘Where a custody order is registered in a court under this section,

| B the order has the same force and effect as if it were an order made by that

court under this Act.

‘ Overseas 47. (1) The regulations may make provision for and in refation to the
o custody . . N A ., R . : -

‘ orders. _registration in courts in Australia of .overseas custody orders.

E; ~ {(2) Where an overseas custody order is registered in a court under this
:““_ section, the order has the same force and effect as if it were an order made
B by that court under this Act. _

: JJ (3) Where an overseas custody order is so regrstered a. court in

!‘\i Australia shall not, where it becomes aware of the order, exercise juris-
diction in proceedings for the custody of, or access to, the chrld the subject
of the overseas custody order, unless—

(a) every person having rights of custody or access in relation to the

o child under the overseas custody order consents to the exercise
of jurisdiction by the court in the proceedings; or

i (b) the court is satisfied that there are substantial grounds for believing

i that the welfare of the child will be adversely affected if the court

T .. - does not exercise jurisdiction in the proceedings: :

~ (49) Where the court exercises jurisdiction in- proceedings for the
custody of, or access to, a child who is the subject of an overseas custody
order, the court shall not make an order with respect to the custody of,
‘or access.to, the child unless the person who instituted the proceedings
satisfies the court—

" (a) that the ‘welfare -of the chrld is- hkely to be adversely atfected if
the order is not'-made; or

(b) that there has been such a change in the circurmstances of the
child that the order ought to be made.

Transmission

ggsf*o‘{is;mﬁm the custody of, or access to, a child who has not attained the age of 18
orders to years may be enforced in a prescrrbed overseas country under provisions
ggﬁﬁfgﬁ corzesponding to the provisions of section 47, the Registrar of the court

shall, if so requested. in writing by a person having rights of custody or
access in relation to the child under the order, send to an. appropriate
court or, authorrty in that country such documents and- information-.as
are necessary for securmg the enforcement of the order in the overseas
-country. #

EPRRINE

48. (1) Where an order made by a court in Australia with respect o -

I 974 "'F&ntily"fdw No'.:.' .

. /‘

(2) The regulatlons may make provrsron for an in relat1on to the

'jtransrmssmn to a prescribed overseas country of copies of,;and” documents
‘relatifig to, an-order made by-a court in Alustralia with'respect to custody -
.-of Or access to, a chlld who is the subJect of an’ overseas’custody order.

49 (1) Where an order is made under thls Act grantmg to a person

the custody of a child of a marriage, a person shall not remove the child
from’ the care and control of the ﬁrst-mentroned person contrary to_the

“ordér or'interfere with the exercise of the ﬁrst—mentroned person’s rrghts

under the order in respect of the child.

. Where an order is made under this Act grantmg to a person the
custody of a child of a marriage, being a child that is in.the care and control

* of another person, that other person shall, upon demand by the person
. entitled to the custody of the ch11d under the order dehver the chrld to

that person. -

(3) Where an order under this Act provides fora person to have access
to a child of a marriage, a person shall not, withoutjust cause or excuse,
hinder or prevent the first-mentioned person from obtaining access to the
child in accordance with the order or interfere with the access to the child
that the first-mentioned person is entitled to in accordance with the order.

* (4) Sub-sections (1), (2) and (3) apply to an order registered in'a court

“under section 46 or 47 as 1f the order were an order made under this Act..

(5) A person shall not prevent or hinder the execution of a warrant
issiled in pursuance of section 43. :

(6) If a court havrng jurisdiction under this Act is satlsﬁed that a
person has knowingly and without reasonable cause contravened or failed
to comply with a provision of this section, that court may—

(a) order that person to pay.a fine not exceeding $1,000;

- (b) require that person to enter into-a récognizance, with or without

38272
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sureties, in such reasonable amount as the court thinks fit, that

. that person will comply with the relevant order,. or -order that
person to be imprisoned until that person enters into such a
recognizance or until the expiration of 3 months, whichever first
occurs;

() order that person to dehver up to the court that person 8 passport
and such other documents as the court thinks fit; and

(d) make such other orders as the court considers necessary to enforce S

comphance with this section. .

(6A) Where an act or omission referred to in ‘sub-section (6) is an
offence -against any- other law, the person committing’ the offence may be
prosecuted and convicted under that law, but nothing in this Section shall
-'reuder auy person hable to be pumshed twrce i reSpect of the same oﬁ‘ence. )

(7) Sub—sectron (6) does not pre]udrce the power of a court to .punlsh
a person for contempt of court.
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PART VII—MAINTENANCE AND PROPERTY
50, In this Part— .
“marriage > includes a void marriage:

“ re-marriage ”, in relation to a person who was a party to a purported
marriage that is void, means marriage.

51. A party to a marriage is liable to maintain the other party, to the
extent that the first-mentioned party is reasonably able to do so, if, and

- only if, that other party is unable to support herself or himself adequately,

Maintenance
of children.

whether by reason of having the care or control of a child of the marriage
who has not attained the age of 18 years, or by reason of age or physical
or mental incapacity for appropriate gainful employment or for any other

* adequate reason having regard to any relevant matter referred to in sub-

section 54 (2). ‘

52. The parties to'a marriage are liable, according to their respective
financial resources, to maintain the children of the marriage who have not

* attained the age of 18 years,

Powers of
court in
maintenance
proceedings.

53. In proceedings with respect to the maintenance of a party to a

marriage or of a child of a marriage, the court may make such order as it -

thinks proper for the provision of maintenance in accordance with this

~ Part. .

Matters to

be taken
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with respect
to majin-
tenance,

54. (I} In determining—
(@) what constitutes adequate support of a party to a marriage for the
purpose of section 51;

(b) whether to make an order for the maintenance of a party to a
marriage or a child of a marriage, or :

(¢) the period for which such an order should continue in force or the
amount of any payment to be required to be made under such an
order, '

the court shall take into account only the matters referred to in sub-
section (2).

(1) In exercising jurisdiction under this Part, the court shall take into
account only the matters referred toin sub-section (2).

(2) The matters to be so taken into account are—

(a) the age and state of health of each of the parties;

(D) the income, earning capacity, property and other financial resources
of each of these parties;

(b) the income, property and financial resources of each of the parties
and the physical and mental capacity of each of them for appropriate
gainful employment

1974 _ 'Family‘Law " No.:

(ba) whether either party has the care or control of a-child of the marriage
who has not attained the age of 18 years;

(c) the financial needs and obligations of gach of the parties;.
(d) the responsibilities of either party to support any other person;

(e) the eligibility of either party for a pension, allowance or benefit
under any law of Australia or of a State or Territory or under
any superannuation fund or scheme, or the rate of any such pen-
sion, allowance or benefit being paid to either party;

(f) where the parties have separated or the marriage has been dis-
solved, the standard of living of the parties before the breakdown
of the marriage; a standard of living that in all the circumstances
is reasonable.

(g) the extent to which the payment of maintenance to the party
whose maintenance is under consideration would increase the
earning capacity of that party by enabling that party to undertake
a course of education or training or to establish himself-or herself
in a business or otherwise to obtain an adequate incomeé;

(ga) the ‘extent to which the party whose maintenance is under con-
sideration has contributed to the income, earning capacity, property
and financial resources of the other party;

(h) the duration of the marriage and the extent to which it has

affected the earning capacity of the party whose maintenance is -

under consideration;

(j) if the party whose maintenance is under consideration is co-
habiting with another person—the financial circumstances
relating to the cohabitation of the cohabitation; and

(k) the terms of any order made or proposed tolbe made under
séction 58 in relation to the property of the parties,

55. (1) In determining— ‘ ‘
(a) whether to make an order for the maintenance of a child of a
marriage; or
(b) the period for which such an order should continue in force or the
amount of any payment to be required to be made under such an
order, ' . )
the court shall, in addition to the matters referred to in section 54, take
into account— ‘
(c) the income, earning capacity, property and other financial
resources of the child; .
(d) the financial needs of the child; and

() the manner in which the child is being, and in which the parties to
the marriage expected the child to be, educated or trained.

19223/73—2
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(2) Subject to sub-sections (3) and (4)—

(a) an order shall not be made for the maintenance of a child who has
attained the age of 18 years; and

- (b) an order for the maintenance of a child ceases to be in force when
the child attains the age of 18 years.

(3) The court may—

(a) provide in an order for the maintenance of a child who has not
attained the age of 18 years that the order shall continue in force
until a day that is later than, or for a period that extends beyond,
the day on which the child will attain that age; or

(b) make an order for the maintenance of a child who has attained
the age of 18 years, being an order that is expressed to continue in
force until a day, or for a period, specified in the order,

if the court is satisfied that the provision of the maintenance is necessary
to enable the child to complete his education (including vocational
training or apprenticeship) or because he is mentally or physically handi-
capped, and, in that case, the order continues in force until that day or
the expiration of that period, as the case may be.

(4) The court shail not make an order under sub-section (3) unless it
is satisfied that, having regard to the child’s standard of living and the
availability of educational and social benefits, refusal to make the order
would subject the child to substantial hardship. :

56. Where, in proceedings with respect to the maintenance of a party
to a marriage or a child of a marriage, it appears to the court that the
party or child is in immediate need of financial assistance, but it is not
practicable in the circumstances to determine immediately what order, if
any, should be made, the court may order the payment, pending the
disposal of the proceedings, of such periodic sum as the court con31ders
reasonable.

57. (1) In proceedmgs between the parties to a marrlage with respect
to existing title or rights in réspect of property, the court may declare the
title rights, if any, that a party has in respect of the property. -

(1a) Where a court makes a declaration under sub-section (1), it
may make consequential orders to give effect to the declaration, including
orders as to sale or partltlon and mterlm ‘or permanent orders as to
possessmn. ’ . :

(2) An order under thlS sectron is b1nd1ng on the partles to the marnage '

but not on any other person,

" 1974 Family Law No. : 35

58. (1) In proceedings with respect to ‘the property of the parties to Alteration of
the a marriage or either of them, the court may make such order as it thinks Df‘élggsfg
fit altering the interests of the parties in the property, including an order
requiring either or both of the parties to make, for the benefit of either
or both of the parties or a child of the marriage who has not attained the
age of 18 years, such settlement or transfer of property as the court
determines.

(2) The court shall not make an order under this section unless it is
satisfied that, in afl crrcumstances it is just and equitable to make the
order.

(3) The court shall not make an order under this section unless a
decree nisi for dissolutjon of the marriage, or a decree of nullity of the
marriage, has been made or proceedings for a decree of dissolution or
nullity of the marriage have been instituted in that court or in another
court having jurisdiction under this Act.

(4) In considering what order should be made under this section the
court shall take into account—

{2) the financial contribution made directly or indirectly by or on _
behalf of ‘a party or a child to the acquiisition, conservatron or
improvement of the property;

(b) the contrrbutlon made directly or indirectly to the acquisition,
conservation or improvement of the property by either party in
the capacity of homemaker or parent or otherwise;

(¢) the effect of any proposed order upon the earning capacity of
either party;

(d) the matters referred to in sub section 54 (2} so far as they are
“relevant; and -

(e) any other order made under this Act aﬁ'ecting a party,

59. The court; in exercising its powers under thls Part may do any General .
OWEIS O
or all of the following:— o
(a) order payment of a lump sum, whether in one amount or by
instalments;

(b) order payment of a weekly, monthly, yeariy or other periodic
sum;. : o - S

(c) order that payment of any sum ordered t6 be paid be wholly or
partly secured in such manner as the court directs;

(d) order that any necessary deed or instrument be executed and that
such documents of title be produced or such other things be done

as are necessary to enable an order t6 be carried out effectively
or to provide security for the due performance of an order

_(e) appomt Or remove trustees;
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LR ~ (f) order that payments be made direct to a party to the marriage,
: to a trustee to be appointed or into court or to a public anthority
for the benefit of a party to the mairiage;

(g) order that payment of maintenance in respect of a child be made
to such person or public authority as the court specifies;

(h) make a permanent order, an order pending the disposal of pro-
ceedings or an order for a fixed term or for a hfe or during joint
lives or until further order;

(1) impose terms and conditions;
(j) make an order by consent;

(k) make any other order (whether or not of the same nature as
those mentioned in the preceding paragraphs of this section),
which it thinks it is necessary to make to do justice; and

(1) subject to this Act, make an order under this Part at any time

before or after the making of a decree under another Part.
Duty of 60. In proceedings under this Part, other than proceedings under

court to . . . . .
ond financial  S€ction 57 or proceedings with respect to maintenance payable during the
relations. subsistence of a marriage, the court shall, as far as practicable, make such
orders as will finally determine the financial relationships between the

parties to the marriage and avoid further proceedings between them.

Cessation of 61. (1) An order with respect to the maintenance of a party to a
orders. marriage or a child of a marriage ceases to have effect upon the death of
the party or child.

(2) Subject to sub-section (3), an order with respect to the maintenance
of a party to a marriage or a child of a marriage ceases to have effect upon
the death of the person liable to make payments under the order.

(3) Sub-section (2) does not apply in relation to an order if the order

is expressed to continue in force throughout the life of the person for whose .

benefit the order was made or for a period that had not expired at the
time of the death of the person liable to make payments under the order
-and, in that case, the order is binding upon the legal personal representatlve
of the deceased person.

(4) An order with respect to the maintenance of a party to a marriage
or a child of a marriage ceases to have effect upon the re-marrzage of the
party or the marriage of the child.

€)] An order with respect to the maintenance of a party to a marriage
ceases to have effect upon the re—marriage of the party. -

(4a) An order with respect to the maintenance of a child of a mamage
ceases to have effect upon the marriage of the child.

Family Law 1974
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(48) Where a re-marriage referred to in sub-section (4) or a marriage
referred to in sub-section (4a) takes place, it is the duty of the person
for whose benefit the order was made to inform without delay the person
liable to make payments under the order of the date of the re-marriage. or
marriage.

(405 Any moneys paid in respect of a period after the event referfedi
to in sub-section (4) or (4A) may be recovered in a court havmg ]urlsdlctlon
pnder this Act. ‘

(5 Nothmg in this section affects the recovery of arrears due under an '

order at the time when the order ceased to have effect.
: »

62. (1) In proceedings with respect to the mainténance of a party to a
marriage or of a child of a marriage, if there is in force an order (whether
made before or after the commencement of this Act) with respect to the
maintenance of that party or child by the other party to the marriage— -

‘(a) made by the court; or

(b) made by another court (including the Superzor Court or tke
Supreme Court of a State or Territory) and registered 'in the
first-mentioned court in accordance with the regulations,

the court may— 7
(c) discharge the order if there is any just cause for so doing;

(d) suspend its operation wholly or in part and either until further

order or until a fixed time or the happening of some future event;

- (e) revive wholly or in part an order suspended under paragraph (d);
or '

(f) subject to sub-section (2), vary the order s0 'as to increase or
decrease any amount ordered to be paid or in any other manner.

) The court shall not make an order increasing or decreasing an_»

amount ordered to be paid by an order unless it is satisfied—
(a) that, since the order was made or last varied—

(i) the circumstances of a person for whose benefit the order.

was made have so changed;.

(ii) the circumstances of the person liable to make payments
under the order have so changed; or

(iii) in the case of an order that is binding on a legal personal
representative, the circumstances of the estate are such,

‘as to justify its so doing;

(b) that since the order was made, or last Varled the cost of living
. has changed to such an extent as to justify its so doing; or

(c) that material facts were withheld.from the court that made the:
order or from a court that varied the order or material evidence

previously given before such a court was false.

Modification
of main-
fenance
order.
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(3) Sub-section (2)_d0es-not‘ prevent the court from making an order

varying an order made before the date of commencement of this Act if

the first-mentioned order is made for the purpose of giving effect to
section 51 this Part. ' ' - :

(4) In satisfying itself for the purposes of paragraph (2) (b), the éourt
shall have regard to any changes that have occurred in the Consumer Price
Index published by the Commonwealth Statistician. o

(5) The court shall not, in considering the variation of an order, have
regard to a change in the cost of living unless at least 12 months have
elapsed since the order was made or was last varied having regard to a
change in the cost of living. Lo E

(6) An order decreasing the amount of a periodic sum payable under
an order or discharging an order shall not be expressed to be retrospective
to a date earlier than 12 months before the date of the application for
the variation or discharge. - :

(7) For the purposes of this section, the court shall have regard to the
provisions of sections 51, 54 and 55.

(8) The discharge of an order does not affect the recovery of arrears

‘due under the order at the time as at which the discharge takes effect.

63. (1) Where—

(a) an order under this Part has directed a person to execute a deed
or instrument; and S :

(b) that person has refused or neglected to comply with the direction-
or, for any other reason, the court thinks it necessary to exercise
the powers of the court under this sub-section, :

the court may appoint an officer of the court. or other person to execute
the deed or instrument in the name of the person to whom the direction
was given and to do all acts and things necessary to give validity and
operation to the deed or instrument.

(2) The execution of the deed or instrument by the person so appointed

has the same force and validity as if it had been. executed by the person
directed by ‘the order to execute it.

(3) The court may make such or-d‘err as it thinks just és to the payment
of the costs and expenses of and incidental to the preparation of the deed

or instrument and its execution,

. 64. (1) In proceedings under this Parl, the .court may set-aside or
restrain the making of an instrument or disposition by or on behalf of],
or by dixection or in the interest of, a party if it is made or proposed to
be made to def¢at an existing or anticipated order in those proceedings
for costs, maintenance or the declaration or alteration of afy interésts in
property. ST e e
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.- (2) The court may order that any money or real or persona} property
dealt with by any such instrument or disposition may be taken in execution
or charged with the payment of such sums for costs or maintenance as
the court directs, or that the proceeds of a sale shall be paid into court
to abide its order. '
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~ (3) The court shall have regard t.o‘t'he, interests of, and shall make any

order proper for the prbteci;ion of, a bona"ﬁde purchaser or other person
interested.

o ‘(.4) A party Qr a ﬁéféon acting in collusion with a party may be ordered

to pay the costs of another party or of a'bona_ fide purchaser or other
person interested of and incidental to any such nstrument or dils'posmon
and the setting aside or restraining of the instrument or disposition.

;(5‘). In this section, * disposition * includes a sale and a gift.

65. (1) A maintenance agreement is not enforceable unless it has been
approved by the court and the approval has not been revoked.

(2) In proceedings for the approval of a maintenance agreement, if
the court is satisfied that the provisions of the agreement with respect to
financial matters are proper, the court shall approve the agreement, but,

- if the court is not so satisfied, it shall refuse to approve the agreement.

(3) A maintenance agreement ceased to be in force upon t%le death of
a party to the agreement unless the agreement che_rwisa provides.-

{(4) A court may revoke its approval of a maintenance agreement
only if it is satisfied that the concurrence of a-party or the approval of
the court was obtained by fraud or that the parties to the agreement
desire the revocation of the approval. , :

' (5) Where a court has approved a maintenance agreement and the
approval has not been revoked, the agreement shall be deemed to be
registered in that court. ! c '

(6) The regulations may make proifisibn for and in relatic_m to the
registration in 4 court having jurisdiction under this Act of a maintenance
agreement that has been approved by another court under this section...

(7) A subsisting maintenance agreement that is régistered in a court
may be enforced as if it were an order of that court. . -
7(8) Subject to sub-section (9), where él‘:slubsisiiin'g-mainten?.QCe agrec-
ment that is registered makes provision with réspect to ﬁnancu_al matters,
the court shall not make an order with respect to the financial matters
dealt with in the agreement, -~ S B
. (9) Where the court :is"'s'ati’sﬁé{,d that 'f];é'ér;éiggémépté in'a subsisting
maintenance agreément that is registered rélating fo'a child of the marriage

,,,,,,

(55 N P TR iy S
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~ (10) Nothing in this Act affects the operation of an -agi‘e_ement
sanctioned under. paragraph 87 (1) (k) of the repealed Act or the rights
and obligations of a person under such an agreement. : L

(11) Subject to section -66, this section does not apply to overseas

. maintenance agreements,

Overseas
maintenance
agreements.,
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66. The regulations may make provision for and in relation to—

{a) the application of section 65, with such additions, exceptions and
modifications as are prescribed, to overseas maintenance agree-
ments; and .

(b) the transmission to appropriate courts or authorities of prescribed,
overseas countries of, or .of copies of, maintenance agreements
and of agreements for maintenance of ex-nuptial children for the

purpose of securing the enforcement of those agreements in those
countries. - : P

67. A maintenance agreement, or a deed or other instrument executed
by a person for the purposes of such an agreement or for the purposes of,
or in accordance with an order under, this Part, is not subject to any duty
or charge stamp duty under any law of a Siate or Territory. ’

ParT VIII—INTERVENTION
68. (1) The Attorney-General may intervene in, and contest or argue
any question arising in— ' _ o
(a) any proceedings under this' Act where the court requests him to
do so or a matter arises that affects the public interest; or

(b) any proceedings under this Act with respect to the custody or
guardianship of, or access to, children. '

" (2) Where the Attorney-General intervenes in any proceedings, he ..

shall be deemed to be a party to the proceedings with all the rights, duties
and liabilities of a party. ' ' . ;

69. (1) In'proceedings other than proceedings for principal reliéf, any'
person may apply for leave to intervene in the proceedings, and the court
may make an order entitling that person to intervene in the proceedings.

(2) An order under this section may be made upon such conditions.
as the court thinks fit.

: (3) Where a person intervenes in any proceedings by leave of the court.
he shall, unless the court otherwise orders, be deemed to be a party to-
the proceedings with all the rights, duties and liabilities of a party.-

3832
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PART TX—APPEALS SRR R
70. Ani appeal does not lie from a decrée of ‘dissolution of marfiage No appeal .

after decree .
after the decree has become absolute._ . o beolute,

71 10} A person '_dggrieved' by a decree of .a Judge of . thé. Supreme }?‘gﬁﬁigle
Court of a_State exercising jurisdiction with which that Court is, mvesteql Fudges of
by this Act may, within such time as is prescribed, appeal from the decree, Stae

Vot iy g SHPTEME
to the Supreme Court of that State sitting as a Fuil Court or as q Court ‘o

of Appeal.

(2) The Supr.eme. Court of each State is invested with jurisdiction to
hear and determine appeals inder this section.

(3). Upon such an. appeal the Court may affirm, reverse or.vary the
decree the subject of the appeal and may make such decree' as, in the
opinion of the Court, ought to have been made in the first instance, or
may, if it thinks fit, order a re-hearing on such terms qnd conditions,
if-any, as it thinks just. ' :

71. (1) A person aggrieved by a decision of a Judge of the Suprél}le_ ggi}:aclgms
Court of a State exercising jurisdiction under this Act or of the Fa@y exercising
Court exercising original jurisdiction under this Act may, within the time iolfll“;;sltllliaclﬁon.
prescribed . by the regulations, appeal from the decree to the Full Court
of the Family Court. -

4] Updn such an appeal, the Full Court may affirm, reverse or vary
the decree the subject of the appeal and may make such decre_e as, in
the opinion of the court, ought to have been made in the first msfa_nce,
or may, if it thinks fit, order a re-hearing, on such terms and conldltmng,.
if any, as it thinks fit. : :

" 3. Notwithstanding anything contained in the Judiciary- Act 1903~ Iggzagai&.
1973, an appeal does not-lie to the High Court, except by special leave: .
.of the High Court, from a Jjudgment, decree or order of the Supreif{ve_'
-Court;of a State given or made under this Act, ‘whether in the exercise
of original or appellate jurisdiction.

. 72. Notwithstanding - anything contained in the Judiciary Act 1903 ?{ggsa(ljsogt !
1973, an ‘appeal does not lie from a judgment, decree_ o.f order of .a_‘qou_r,t_t
exercising jurisdiction under this Act, whether original -or appellate,
except— - s . v

(a) by special leave of the High Court;or -~ . -
©.(b) upon a certificate of the. Full Court .of the Fam:ly Court: that an
important question of law ox of public interest is involved.
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73. (1) A person aggrieved by the decree of a court of summary
jurisdiction of a State or Territory exercising jurisdiction under this Act
may, within such time as is prescribed, appeal to the Superior Family
Court or to the Supreme Court of that State or Territory.

"(2) The Supreme Court of each State is invested with federal j juris-

diction, and jurisdiction is conferred on the Superior Family Court and

_on the Supreme Court of each Tetritory, to hear and determine appeals

o instituted in that Court under this section.

Procedure.

Evidence by
affidavit in

‘undefended
proceedings,

(2A). The Govemor-General may, by Proclamation, fix a date as, the
date on or after which appeals to the Supreme Court of a specified State
or Temtory under this section may not be mstrtuted.

it 153) A, court shall determine an appeal under ﬂ‘llS scctron in accordance

(a) the law in force on the date on. which the he f
-is.conchided ; and. arlng of the appeal

-(b) the evidence that was before the court of summary Jurs1d1ct10n
and any other evidence adduced with the leave of that court
under sub-section (4).

(4) On the hearing of an .appeal to Wthh this section applies a party

is not entitled to adduce evidence except with the leave of the court— .

‘(a) granted on the .ground that the evidence relates to matters that-
occurred after the hearing of the proceedings in the court of
summary jurisdiction; or

(b) granted in special circumstances on another ground.

PART X—PROCEDURE AND EVIDENCE

74. (1) Subject to sub-section (2) and to the regulations, all proceedings
under this Act in the Family Court, or in another court when exercrsmg
]urrsdlctlon under thls Act, shall be heard in closed court

(2) Subject to the regulations, relatives or friends of e1ther party,
marrlage counsellors, welfare officers and legal practitioners may. be
present in court unless na parncular case the court otherwise orders

(3) In proceedmgs under this Act, the court shall proceed: without
undue formality and shall endeavour to ensure that the proceedmgs are
not protracted... . T e

(4) Neither the Judge hearlng procecdmgs under thls Act nor counsel
shaII robe LR ot

Y

Vg

75. Thc regulatlons may prov1de for ev1deuce[ of any matenal matter
to be given on affidavit at the hearlnggof— .

(a) proceedrngs for prlncrpal rehef that areundefended at the 1
of hearing; and . AR

s T
‘q_lz BRI BIadytrs, i

iy ,f,”tt}i.l KLt 8
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(b) proceedings other than proceedlngs for pr1nc1pal rehef

776. Where the paternity of achildisa questlon in issue in proceedmgs
ander this Act, the court may make an order requiring either party to the

marriage or any other person to give such evidence as is material to the

guestion.

77 (l) The part1es to procecdmgs under thrs Act are competent and
compellable witnesses.

(2) The patties to a marriage are competent and compellable to dlsolose
.communications made between them during the marnage :

(3) Sub-section (2) apphes to communications made before as well as
o conumunications made after, the date of commencement of this Aot

#8. The court shall forbid the asking of, or excuse a witness from
-answering, a question that it regards as offensive, scandalous, insulting or
‘humiliating, unless the court is satisfied that it is essential in the interests
.of justice that the question be answered. 4

79. In proceedmgs under this Act, the court may receive as evrdenee
.of the facts stated in it a document purporting to be either the original
or a certified copy of a certificate, entry of record of a birth, death or
-marriage alleged to have taken place whether in Austraha or elsewhere

PART XI—RECOGNITION OF IDECREES

80. A decree under this Act has effect throughout Australia and the
.external Territories other than Papua New Guinea.

81 (1) In this section—
apphcant »_in relation to the dissolution | or annulment of a marriage,
means the ‘party at whose instance the dissolution or annuIrnent
was effected;
€ mamage ” 1ncludes a purported marriage that is vord

3835
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< overseas country ** means a country, oT part of a country, oufside

- Australia;

¢ relevant date »' in relation to a‘dissolution or annulment of a

H

marriage, means the date of the institution of the proceedlngs

- that resulted in the dissolution or- annulment;

“ respondent ”, in relation to the dissolution or annulment of a

>

marriage, means a party to the marriage not being the party

.~ ‘at ‘whose instance: the dissolution. or annulment -was eﬂ'ected

(2) For the purposes of th1s sectron, a person who'is 2 natronal of'a

scountry of ‘which an-overseas ‘country forms part’ shall be deeried to be

o i 1r

a natronal of that overseas country. i et
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_ (3) A dissolution or annulment of a marriage effected in-accordance
with the law of an overseas country shall be recognized as valid in

. Awustralia where—

(a)- the respondent was ordinarily.resident in the overseds country af

the rélevant date; ' - e

(b) the applicant was ordinarily resident in the overseas couhtr'jr‘a.i:l,
the relevant date and either— T

(i) the ordinary residence of the applicant had continued fo¥
not less than 1 year immediately before the relevant date
or o ) s o, ;e ot L.

- (ii) the last place of cohabitation of the parties to the matriage-
was in that country; o s

(c) the applicant or the reépondent was domiciled in the overseas.

" country at the relevant date;

-(d). the respondent was a national of the overseas 'countfy- at the
relevant date; B '

(e) the applicant was a national of the overseas country at the

‘relevant date and ecither— ‘
(i) the applicant was ordinarily resident in that _céunfry, at,
that date; or A

(i) the applicant had been ordinarily resident in that country
fo_r a continuous period of 1 year falling, at least in part,
within the 2 years immediately before the relevant date; or

(f) the “applicant was a national of, and present in, the ‘overseas
country at the relevant date and the last place of cohabitation of
the parties to the marriage was in an overseas country the law
of which, at the relevant date, did not provide for dissolition of
marriage or annulment of marriage, as the case may be.

(4) A dissolution or annulment of a marriage shall -ndt be recognized
as valid by virtue of sub-section (3) where— Lo

(a) under the common law rules of private international law, recog-

nition of its validity would be refused on the ground that a party

“"to the marriage had been denied natural justice or that -the
 dissolution or annulment was obtained by fraud; or

(b) recognition wquid manifestly be contrary to public policy.

~ (5) Any- dissolution or annulment of a marriage - that “would be
recognized as valid under the common law rules of private international
law but.to which none of the preceding provisions of this section applies.
shall'be Tecognized as valid in Australia, and the operation of this, sub-.
section shall not be limited by any implication from. those'"fnrov_isioﬁgf:" N
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- (6). Notwithstanding anything contained in this section, the annulment
4n accordance with the law of an overseas country of a matriage solemnized
ander Part V of the Marriage Act 1961 or of that Act as amended, being
an annulment on the ground only of non-compliance with the formalities
prescribed by the law of the country in which the marriage was solemnized,
shall not be recognized as valid in Australia. '

(7) For the purposes of this section, a court in Australia, in considering
the validity of a dissolution or annulment effected under the law of an
overseas country, may treat as proved any facts found by a court of the
.overseas country or otherwise established for the purposes of the law of
the overseas country.

(8) For the purposes of the preceding provisions. of this section but
without limiting the operation of those provisions, a dissolution or
annulment of a marriage shall be deemed to have been effected in
accordance with the law of an overseas country if it was effected in
another overseas country in circumstances in which, at the relevant date,
it would have been recognized as valid by the law of the first-mentioned
overseas country.

(9) Where a dissolution or annulment of a marriage is to be recognized
as valid in accordance with this section, the capacity of a party to that
‘marriage to re-marry in accordance with the law of Australia is not
affected by the fact that the validity of the dissolution or annulment is
not recognized under the law of some other country.

(10) The preceding provisions of this section apply in relation to
dissolutions and annulments effected whether by decree, legislation or
otherwise, whether before, on or after the commencing date, and, for the
purposes of this section, any decree, legislation or other process by which
it is established that a purported marriage was or is to become void
shall be deemed to be an annulment of the marriage.

PART XIT—ENFORCEMENT OF DECREES

82. (1) Subject to this Part and to the regulations, all decrees made
under this Act may be enforced by any court having jurisdiction under
‘this Act. ‘ _

2 A court shall not entettain a proceeding under this Act for the

Enforcement
generally.

enforcement of a decree made by another court unless the decree is -

registered in the first-mentioned court in accordance with the regulations.

(3) Where a person bound by & decree made under this Act has died,
the decree may, by leave of the court by which it was made and on such
terms and conditions as the court thinks fit, be enforced, in respect of
liabilities that arose under the decree before the death of that person,
‘against the estate of that person.
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- 83. The regulations may make provision for and in relation to the
manner in which decrees made under this Act may be enforced including
provision for conferring jurisdiction on courts of the Territories or
investing State courts with Federal jurisdiction.

84, (1) After the commencement of this Act, no person shall be
imprisoned or otherwise placed in custody by resson of contravention

of, or failure to comply with, an order for the payment of money made in

a matrimonial cause and any person who is in a prison or other custody
at the commencement of this Act as a result of contravention of, or
failure to comply with, such an order shall be released forthwith.

(2) The release from prison or other custddy under sub-section (1) of

a person who was in that prison or custody by reason of failure to pay .

any moneys does not release the person from any liability to pay those
mOneys.

(3) This section does not affect the operation of sub- section 49 (6) or
sub-section 90 (3).

84a. (1) Notwithstanding any other provision of law, a court having
jurisdiction under this Act may punish persons for contempt in the face of
the court when exercising that jurisdiction or for wilful disobedience of any
decree made by the court in the exercise of jurisdiction under this Act.

(Zj‘The regulations may providé for pi'acﬁce and procedure as te
charging with contempt and the hearing of the charge. :

(3) Where a person in contempt is pot a corperation, the court may
punish the contempt by committal to prison or fine or both.

(4) Where a corporation is in contempt, the court may punish the

'cqntempt'by sequestration or fine or both.

(Sj The court may make an order for—
(2) punishment op terms;
(b) suspension of punishment; or
" () the giving of secarity fer good 'bghavigiljr.

{6) Where a person is committed to prison for a term for contempt,
the court may order his discharge before the expiry of that term.

85. (1) Tﬁis section -_ap.plics‘ to an order for the:paYment of—
(a) the expenses of maintaining, for a period immediately before her

. .confinement or expected confinement, a woman who has been, or
is expected to be, confined for the purposes.of: childbirth;

1974 Fawiily Law No.

b medical, surgical, hospital or nursing expenses in respect of the
confinement. of such a woman;

(c) the expenses of maintaining such a woman for a period
immediately following her confinement;

(d) the expenses of maintaining a woman who js expecting a child,
where the order was made by reason that she was expecting the
child;

{e) an amount in respect of the maintenance of an ex-nuptial child
who has not attained the age of 18 years where the order was made
on the basis that the person against whom the order was made is
a parent of the child;

(f) funeral expensessin respect of an ex—nuptlal child, where the order
was made on the basis that the person against whom the order
'was made is a parent of the child;

(g) funeral expenses in respect of the mother of an ex-nuptial child
where the order was made on the basis that the person against
whom the order was made is the father of the child; or

(b) medical, surgical, hospital or nursing expenses in respect of a
person, where the order was made by reason that an order for
the payment of expenses referred to in a preceding paragraph
has been made in relation to that person. '

(2) The regidations may make provision for and in relation to—

(@) the enforcement by a court of a State having jurisdiction under this
Act of orders to which this section applies made by a court of
another State or of a Territory,; -and

(B) the enforcement by a court of a Territory having jurisdiction under

this Act of orders to whick this section applies made by a court of

another Tervitory or of a State.

'(2) The regulations may make prevision for and in relation to the
enforcement in a State or Territory by a cowrt having ]unsdlctlon under

3838
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this Act of orders to which s section applles made by a court in another

State or Terr 1t0ry

86 (1) In this sect1on—
“ country with restricted rec1pr001ty means a country outside
Australia” declared by the regulatlons to be a country with
restricted reciprocity for the purposes of this section;

mamtenance order” mearis dn order with reSpect to the mamtenance
of a party to a marrlage or of a child of a marriage who has not
attained the age of 18 years or, to the extent provided by the
regulations, an order of the kind referred to in section 85;
~ *reciprocating country ” means a country outside Australia declared
o v -by the regulatlons to be a remprocatmg country for the purposes
of this section. - Lo .

Overseas
enforcement
of main-
tenance
orders.
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: .. (2) The regulations may make provision for an in relation to—

(a) the registration in, and enforcement by, courts having jurisdiction
under this Act of maintenance orders made by courts. of recip-
rocating. countries or of countries with restricted reciprocity;

(b) the transmission to appropriate courts or authorities of recip-
‘ rocating coantries or of countries with restricted reciprocity of
maintenance orders made by courts having jurisdiction under
this Act for the purpose of securing the enforcement of those
. - orders in those countries; ' _ o
(c) the making of orders (including provisional orders) for the
variation, discharge, suspension or revival of maintenance orders
registered in accordance with regulations under this ‘section or
~transmitted to other countries in accordance with regulations
‘under this section, and the effect in Australia of orders under
this paragraph; and
(d) the making of orders for the confirmation of provisional orders
made by courts in reciprocating couvntries or in countries with
restricted reciprocity, being provisional maintenance orders or
provisional orders varying, discharging, suspending or reviving
maintenance orders, and the effect in Australia of orders under
this paragraph. -
(3) The regulations may make different provision under this section
in relation to reciprocating countries from the provision made in relation
to countries with restricted reciprocity.

87. The regulations may make such provision as is necessary to enable
the performance of the obligations of Australia under the Convention on
the Recovery Abroad of Maintenance signed at New York on 20 June

1956 but any such regulations shall not come into operation until the day

on which that Convention enters into force for Australia.

88.' The Goverﬁment of Australia may make arrangements with the

‘Government of a-State for the performance by officers of the State of

functions under the regulations.

PART XIII—DECLARATIONS AND INJUNCTIONS

89, In proceedings of the kind referred to in paragraph (b) of; the
definition of “ matrimonial cause ” in sub-section 4 (1), the court may
make such declaration as is justified.

90. (1) In proceedings of the kind referred to in paragraph (e) of the
definition of “ matrimonial cause > in sub-section 4 (1), the court may
make such order or grant such injunction as it, thinks proper with respect
to the matter to which the proceedings relate, including an injunction for
the personal protection of a party to the marriage or of a child of the
marriage or for the protection of the marital relationship or in relation to
the property of a party to the marriage. '

1974 | . Family Law _ No.

(14) In exercising its powers under sub-section (1) the court may make
an order relieving a party to a marriage from: any obligatlpn to perform
marital services or render conjugal rights. ‘

{2) A court exercising _:iurisdiction under th.is Act in procceqmgs o'gher
than proceedings to which sub-section (1) applies may grant an injunction,

" by interlocutory order or otherwise (including an injunction in aid of the

enforcement of a decree), in any case in which 1t appears to the court to be
just or convenient to do so and either unconditionally or upon such terms
and conditions as the court thinks appropriate.

(3) If a court having jurisdiction under this Act is satisfied that a
person has knowingly and without reasonable cause cc_mt;avened or
failed to comply with arinjunction or order under this section, that court
may— ' .

(a) order that person to pay a fine not exceeding $1,000; 7
(b) require that person to enter into a recognizance, witl'x or without
sureties, in such reasonable amounts as the court thmks_ fit, that
he will comply with the injunction or order, or order him to be
imprisoned- until he enters into such a recognizance or until the
~ expiration of 3 months, whichever first occurs;
. A{c) order that person to deliver up to the court such documents as
the court thinks fit; and ,
(d) make such other orders as the court considers necessary to enforce
compliance with this injunction or order. -

(4) Sub-section (3) does not prejudice the power of a court to punish
a person for contempt of court. : :

(5) Where an act or omission referred to in sub-section (3) is an offence
against any other law, the person committing the offence may be prosecuted
and convicted under that law, but nothing in this section renders any person
liable to be punished twice in respect of the same offence. : :

PART XIV—MISCELLANEOUS

91, (]) The Attorney-General may establish a Family Law Advisary
Committee, consisting of ‘persons appointed by him in accordance with
sub-section (2). - :

(2) The Committee shall consist of a Judge of the Fan?ily Division of
the Superior Court of Australia and such other Judges, magfstmtes, oﬁ?_cers
of the Public Service of Australia or of a State, representatives of marriage
counselling organizations and other persons as the Attorney-General thinks

fit.

(3) The function of the Committee is to advise the Attorney-General on

- the working of this Act and on other matters relating to family law.
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(4) The Attorney-General shall appomt one of the members to be the

-Chazrman of the Committee.

 (5) The members of the Commitice shall be paxd such allowances in
respect of expenses in connexion with thezr duties as are prescrzbed

(6) Meetings of the Committee shall be convened by the Ckazrrnan or
the Attorney-Generdl.

(7) The Committee shall tneet at least once a yedr.
(& T he_Chairmnn shall cause records of }neetings of the Committee to
be kept and shall promptly report to the Attorney-General on the delibera-

tions of the Committee.

| 91. (1) The Attorney-General may establlsh a Famlly Law Council
consisting of persons appointed by lum in accordance with sub-sectmn 2).

@ The Council shall consist of a Judge of the. Family Court and such

" other judges, officers of the Public Service of Ausfralia or of a State, rep-

resentatives of marriage counsellmg orgamzatlons and other persons as the
‘Attorney-General thinks fit.

(3) Xt is.the function of the Council to advise and make recommendations
to the Attorney-General, either of its own motion or upon request made to
it by the Attornewaeneral concermng——

(a) the working of this Act and other Iegislation relatlng to famnly law;
(b) the working of legal aid in proceedings in family law; and
{c) any other matters relatmg to family law, :

(4) The Attorney-General shall appomt one of its members to be Chair-

man of the Couancil.

(5) The members of the Council shall be paid such allowances in respect
of expenses in connexion with their duties as are prescribed.

-(6) A member (mcludmg the.Chairman) may re51gn his oﬂice by ertmg

sigited by him and delivered to the Attorney-General

(T) Meetings of the Council shall be convened by the Chalrman or the
Attomey-General

(8) “The Councxl sh.s]l cause records to kept -of its- meetmgs
(9) The Council shall, within 60 days after each year ending on 30 June,

farnish to the Attorney-General, for presentation to the Parhament, a report
with respect to its operations in that year.
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91A. (1) There is established by this Act an Instltute by the nanie of the %‘nstitute ‘of:

Institate of Family Studies.

(2) The Illstltute shall conmst of—
(a) a Director; and
{b) 4 or more other members,
each of wiom shall be appointed by the Attorney—General

(3) The functions of the Tnstitute are—

(a) to promote, by the encouragement and co-ordination of research

and other appropriate means, the identification of, and develop-

~ ment of understanding of, the factors affecting marital and family

stability in Austtalia, with the object of promoting the protection

of the family as the natural and fundamental group unit in soclety,
and .

(b) to advise and assist the Attorney-General in relation.to the making
of grants, out of moneys available under appropriations made by
the Parliament, for purposes related to the functions of the Instituté
and the supervising of the employment of grants so made.

(4). The regulations may prescribe any matters that are necessary or
convenient to be prescribed in connexion with the conduct of the affairs of
the Institute, including matters relating to the conduct of the meetings of the
Institute, and, subject to the Remuneration Tribunals Act 1973-1974,
payment of remuneration and allowances to the Dlrector or other members

- of the Institute.

92, (1) Subject to sub-section (2) and section 93, cach party to:
proceedings under this Act shall bear his own: costs.

(2) If the court is of opinion in a particular case that there éré
exceptional circumstances that justify it in doing so, the court may,
subject to the regulations, make such orders as to costs and secarity for

‘amily-
Studies.

Costs,

costs, whether by way of interlocutory order or otherwise, as the court = °

thinks just.

(3) A person who has instituted a matrimonial cause or a person who is .

entitled to participate in proceedings cither as a respondent or intervener
may apply to the Australian Legal Aid Office for legal assistance under
this section in respect of the proceedings.

- (4) Where an application is made by a person under sub-clause (3),
the Attorney-General, the Director of the Australian Legal Aid Office or
a person employed in the Australian Legal Aid Office authorized by the
Director in writing in that behalf may (in the case of a person employed
in the Australian Legal Aid Office, subject to amy restriction in that
authority in writing), authorize legal: assistance to the applicant in
accordance with the means and needs test’ of the Australian Legal Aid
Office for the giving of legal assistance. .
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Fl‘i"?!wsw 93, The court may, at any stage of proceedings under this Act, if it is
proscedings, Satisfied that the proceedings are frivolous or - vexatious, dismiss the
proceedings and make such orders as to costs as it thinks just, -

ried 94, Either party to a marriage may bring proceedings in contract or

Taysse  in tort against the other party.

each other. ,

Criminal 944. After the commencement of this Act, no action lies for criminal
| gdultery and cOnversation, damages for adultery, or for enticement of a party to a

enticement. marnage. : .

Restrictions

o peb hetion 95, (I) A person shall not print or publish, or cause to be printed or

of reports or published, any statement or report that proceedings have been instituted
evidence. under this Act unless the statemient or report relates to proceedings the
‘hearing of which has commenced or been completed.

(2) Except as provided by this section, a person shall not, in relation
to any proceedings under this Act, print or publish, or cause to be printed
or published, any account of evidence in the proceedings, or any other
account or particulars of the proceedings other than—

(@) the names and addresses of the parties and the name or names
of the member or members of the court and of the counsel and
solicitors;

(b) a concise statement of the nature of the proceedings;

(¢) submissions on any points of law arising in the course of the
proceedings, and the decision of the court on those points; or
(d) particulars of the decree made by the court,
and a person shall not print any matter referred to in any of the paragraphs

of this sub-section in letters larger than 12 point Times or publish any
marter 50 prmted

95, (1) A person shall not prmt or pubhsh—-n

(a) any statement or report that proceedings have beea institated -in
the Family Court or in another court exercising ]lll'lSdlCthll under
this Act; or

(b) any account of evidence in proceedings 1nst1tuted in the Famlly
Court or in another court having jurisdiction under this Act; or
any other account. or particulars of any such proceedings.

Restriction on
publication of
evidence.

(3) (2) A person who contravenes sub-sectmn Dor(2)is gmlty of an
offence punishable, on conviction—

(a) in the case of a first offence, or a second or subsequent offence
prosecuted summarily—by a fine not exceeding $1,000 or
imprisonment for a period not exceeding 6 months; and

(b) in the case of a. second or subsequent offence, being an offence
prosecuted on indictment—by a' fine not exceeding $2,000 or
imprisonment for a period not exceedmg 1 year: -
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43 Any offence against this section may be prosecuted summarily,
and a second or subsequent offence by a person against this section may
be prosecuted. summarily or on indictment.

(5) (4) Proceedings for an offence against this section shall not be
.commenced except by, or with the writtén consent of, the- Attorney-
General.

(6) (5) The precedmg provisions of this section do not apply to or
-in relation to—

(a) the printing of any pleddlng, transcrlpt of evidence or other
document for use in connexion with proceedings in any court
or the communication of any such document to persons concerned
in the proceedings;

{b) the prmtmg or publishing of a notice or report in pursuance of the
direction of a court;

{(c) the printing or publishing of law court lists; or -

{d) the printing or publishing of any publication bona fide intended
primarily for the use of members of the 1ega1 or medical professmn
being—

(i) a separate volume or part of a series of law reports or
(ii) any other publication of a technical character; or

(e) the printing or publishing of a photograph of any person, not being
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a photograph forming part of the evidence in proceedings under .

this Act.

(7) (6) In this section,.“ court ” includes an officer of a court investi-
«gating a matter in accordance with the regulations and * judgment of
the court ” includes a report made to a court by such an officer,

96. The Governor-General may make regulations, not inconsistent with
this Act, for or in relation to the practice and procedure of the courts having

_jurisdiction under this Act, or any of them, including regulations—

(@) prescribing matters relating to the costs of proceedmgs and the
assessment or taxation of those costs;

(b) authorizing a court to refer to an officer of the court forinvestigation,
‘report and recommendation claims or applzcatwns for or relatmg
to any matter before the court;

{¢) authorizing an oﬁ?cer making an investigation referred to in
paragraph (b) to take evidence on.ocath or.affirmation, and to
obtain and receive in evidence a report from a welfare officer, and
enabling the summoning of witnesses before an officer making such
- an investigation for the purpose of giving evidence or producing
.books and documents;

v(d) regulating the procedure of a court upon recezvmg a report of an
officer who has made an investigation referred to in paragraph (b);

Régulations.
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- (&) providing for the manher of service of process of a court under this
: Act, and for dispensing with such service; ‘
(f) subject to the Constitution, authorizing an officer of a court to
perform and exercise powers and functions, on behalf of the court
© or otherwise in relation to proceedings under this Act and enabling
the court to review the decision of that officer in relation to the
petformance or exercise of any function or power;
(g) providing for and in relation to the grant of legal aid in proceedings
, under this Act; .
- (k) prescribing matters incidental to the matters specified in the
preceding paragraphs of this section; and ‘
(i) prescribing penalties not exceeding $200 for offences against the
regulations. ' . '

96. (1) The Governor-General may make regulations, not inconsistent
with this Act, prescribing all matters that are required or permitted by this.
Act to be prescribed or are necessary or convenient to be prescribed for the
carrying out or giving effect to this Act,

(2) The regulations may make provision for or in relation to the practice
and procedure to be followed in the Family Court and in other courts
exercising jurisdiction under this Act, and for or in relation to all matters
and things incidental to any such practices or procedure,.or necessary or
convenient to be prescribed for the conduct of any business in those courts.

© - (3) Without limiting the generality of sub-section (2), the regulations.
may make provision for or in relation to—

(a) the attendarice of witnesses H

(b} providing for the manner of service of process of the Family Court
or another court exercising jurisdiction under this Act, and for
dispensing with such service; ' .

(c) the enforcement and execution of the judgements of the Family

. Court and other courts exercising jurisdiction under this Act;

(d) the time and manner of institution of appeals in and to the Family

{e) the duties of officers of the Family Court;

(f) subject to the Constitution, authorizing an officer of the Family

- - Court or of another court exercising jurisdiction under this Act

to perform and exercise powers and:functions, on behalf of the

court or otherwise, in relation to proceedings instituted in the

- Family Court or proceedings under this- Act, and enabling the court

- concerned to review the decision of that officer in relation to the
performance or exercise of any function or power;

(g) the seals-and stamps to he used in the Family Court and in courts
-~ .having jurisdiction under this-Act;
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(h) prescribing matters relating to the costs of proceedings and the
assessment or taxation of those costs;

(i) authorizing a court to refer to an officer of the court for investigfltion,
report and recommendation claims or applications for or relating to
any matters before the court;

(j) authorizing an officer making an investigation referred to in'para-
graph (i) to take evidence on oath or affirmation, and to obtgm and
receive in evidence a report from a welfare officer, and enabling the
summoning of witnesses before an officer making such an investi-

gation for the purpose of giving evidence or producing books and

documents; ‘
(k) regulating the procedure of a court upon receiving a report of an

officer who has made an investigation referred to in paragraph (i);

(1) prescribing matters incidental to the matters specified in the
preceding paragraphs of this section . |

(m) prescribing penalties not exceeding $500 for offences against the
regulations,
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