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1. This Act may be cited as the Family Law Act 1974.

AN ACT
Relating to Marriage and to Divorce and Matrimonial,
Causes and, in relation thereto Parental Rights and the
Custody and Guardianship of Infants, and certain other

Matters.

BE IT ENACTED by the Queen, the Senate and the House of
Representatives'of Australia, as follows:-

PART I-PRELIMINARY

A BILL

3793

MEMORANDUM SHOWING THE DIFFERENCES BETWEEN
THE FAMILY LAW BILL 1974 AS INTRODUCED IN THE

SENATE ON 1 AUGUST 1974 AND THAT BILL AS IT
WOULD APPEAR IF THE AMENDMENTS TO BE MOVED

BY THE ATTORNEY-GENERAL WERE INCORPORATED IN IT

2. This Act shall come into operation on a date to be fixed by Commence-
Proclamation.' ment. ,

3. (1) The Matrimonial,Causes Act 1959, the Matrimonial Causes Act Re~eal and
1965 and the Matrimonial Causes Act 1966 are repealed. savmg.

(2) Notwithstanding the repeal effected by sub-section (1)-
(a) the validity of a decree made before the commencement of the

Matrimonial Causes Act 1959 by virtue of the Imperial Act entitled
the Matrimonial Causes (War Marriages) Act, 1949 or Part I of

450/30.10.1974-19223/73

(Circulated by the Attorney-General)

_ The words printed in italics are words that would not appear in the
Family Law Bill 1974 ii'it were amended as proposed by the Attorney
General.

The words printed in black type are words that do not appear in the
Family Law Bill 1974 at present but would appear in it if the amendments
to be moved by the Attorney-General were incorporated in the Bill.
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4. (1) In this Act, unless the contrary intention appears:-
'" adopted", in relation to a child, means adopted u)lder the law of

any place (whether in or out of Australia) relating to the adoption
of children; • ' '

;'appeal "include~ im ~pplication for a fe-hearing;

" applicant "includes ,a cross-applicant and, in Telation to proceedings
for dissolution of marriag~ in.stituted ,before the commencement
of this Act, includes a petitioner or cross-petitioner;

~-
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" approved", in relation to a marriage counselling organization, means
, approved by the AttorneY,-General in J?ursuance of section 12;
" Australia" includes Norfolklsland;
" court", in relation to any proceedings, means the court exercising

jurisdiction in those proceedings by virtue of this Act;
" court of summary jurisdiction" inCludes a Family Court of a State'

or Territory, not beipg a court that may be constituted by a Judge
of the Supreme Court of a 'State or Territory;

" decree" means decree, judgmentor order, and includes a decree nisi
, and an order dismissing an application or refusing to make a

decree or order; ,
•" Family Court " meaus the. Family Court of Australia;

" financial matters", in relation to the parties to a marriage, means
matters with respect to---'

(a) the maintenance of one of the parties;
(b) the property of those parties or of either of them;or
(c) the maintenance of children of the marriage;

" financial or custodial proceedings " means proceedings (being, unless
the context otherwise requires, proceedings under this Act) of
a kind referred to in ,paragraph (c), (d) or (e) of the definition of
" matrimonial cause" in this sub-section ;

" made", in relation to a decree, being ajudgment, means given, and
" make " has a corresponding meauing;

"maintenance agreement" means an agreement in writing made,
whether before or after the commencement of this Act, between
the parties to a marriage, being an agreement that makes provision
with respect to financial matters, whether or not there are other
parties to the agreement and whether or not it also makes provision
with respect to other matters, and includes such an agreement
that varies an earlier maintenance agreement;

'" marriage counsellor" means-"
(aa) a persou appointed as a counsellor under section 17s;

(a) a person authorized byan approved marriage counselling
organization to offer marriage counselling on behalf of the
organization; or ,

(b) a person authorized under the regulations to offer marriage
counselling;

"" matrimonial cause" means-
(a) proceedings between the parties to a marriage for a decree

of-
, (i) dissolution ofmarriage; or ,,,

. (ii) ,nullity of marriage;'
'-." I'.
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the Matrimonial OlUse~. ,(\Var Marriag~s) , Aqt 1947 '()f ~ew
Zealand and in force immediately before the commencement of
this Act shall continue to be recogruzed in all courts in Australia;

(b) a de9reeqf t~~ ~u~re~e C01J~tora State or Territory';~c1ebefore
the commellcement of the Matrimonial Causes Act 1959 in the
ej(erclse of j~fisdictionihye~tedor Conferredby thelvtatrlmonial
Causes Act 1945; or that Act 'as amended by the Matrimonial
Causes Act 1955, and in force immediately before th~' commence
mentof thisAct shall continue to have effect throughout Australia;
and,'

(c) a decree of the Supreme Court, or of a court" of ~um.mary juris
diction, of a State or Territory~

(i) made before the commencement of this, Act .in the exercise
of jurisdiction invested or conferred by .the repealed Act,
or in a matrimonial cause or proceedings for a separation
order instituted under the law of that State or Territory
being'a decree that was in force immediately before the
commencement of this Act; or

(ii) made after the commencement of this Act in proceedings
to which sub-section 9 (1) applied,

shall have, or continue to have, effect throughout Australia, and,
except in the case 6f- '

(ili)a decree of nullity of marriage made on the ground that the
marriage was voidable; ,

(iv) a decree of judicial separation;
(v) a decree of restitution of conjugal rights;

(vi) a decree of jactitation of marriage; or
(vii) a separation order,

this Act applies to and in relation to the decree as if the decree
had been made under this Act.

(3) For the purposes of paragraph (2) (c), a purported decree to which
section 5 ofthe Matrimonial Causes Act 1971 applies made in a State shall
be'deemed to be a decree of the Supreme Court of that State made in the
exercise of jurisdiction invested' by the repealed Act.

No.
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'(b) proceedings for a declaration as to the validity ofa marriage
or of the dissolution or annulment of a marriag~ by decree
or otherwise;

(c) proceedings with respect to-

(i) the maintenance of one of those parties
the parties to a marriage;

(ii) the property of those parties the parties to a marriage
or of either of them;
or'

(iii) the custody, guardianship or maintenance of, or
access to, children of the marriage
a child of a marriage;

(d) proceedings between the parties to a marriage for the
approval by a court of a maintenance agreement or for
the revocation of such an approval or for the registration
of a maintenance agreement;

(e) proceedings for an order or injuction in circumstances
arising out of the a marital relationship;
or

(f) any other proceedings (including proceedings with respect
to the enforcement of a decree or the service of process) in
relation to concurrent, pending or completed proceedings
of a kind referred to in any of paragraphs (a) to (e), in
duding proceedings of such a kind pending at, or com
pleted before, the commencement of this Act;

" ordinarily resident" includes habitually resident;

" overseas maintenance agreement" ·means a maintenance agreement
that has force and effect in a prescribed overseas country by
reason of the registration of the agreement, or the taldng of any
other action in relation to the agreement, under the law of that
country and includes an agreement with respect to the main
tenance of an ex-nuptial child that would be covered by the
foregoing provisions of this definition if the child were a child of
the marriage of the parties to the agreement;

"prescribed overseas country" means New Zealand or any other
country outside Australia that is declared by the regulations to be'
a prescribed overseas country for the purposes of the provision
in which the expression is used;

" proceedings" includes cross-proceedings
means a proceeding in a court, whether between parties or not, and
includes cross-proceedings or an incidental proceeding in the
course of or in connexion with a proceeding;

" proceedings for principal relief" means proceedings under this Act
of a kind referred to in paragraph (a) or (b) of the definition of
" matrimonial cause" in this suo-section;

"property ",in relation'to the parties to a marriage or either'of them,
, means property to which those parties are, or that party is, as the

case may be, entitled, whether in possession or reversion;

" Registrar", in relation to a court, means the Registrar, Master or
other proper officer of that court; ,

" repealed Act" means the Matrimonial Causes Act 1959 and includes
that Act as amended by the Matrimonial Causes Act 1965 and by
the Matrimonial Causes Act 1966 at any time;

" separation order" means a decree, not being a decree of dissolution
or nullity of marriage or for a judicial separation, having the effect
of relieving a party toa marriage from any obligation to cohabit
with the other party to the marriage;

" Superi'!r Court" means the Superior Court of Australia;

" Territory" does not include an external Territory other than'
Norfolk Island;

,,
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" welfare officer" means-
(aa) a person appointed as a welfare officer Under section 17s.;

(a) a person who is permanently or temporarily employed as a
welfare officer in the Australian, Public Service or in the
Public Service of a Territory;

(b) a person who is permanently or temporarily employed as a '
welfare officer in the Public Service of a State and whose
services have been made available for the purposes of this
Act in pursuance of an arrangement between the Govern
ment of Australia and the Government of the State;

(c) a person nominated by an organization concerned with the
welfare of children; or

(d) 'a person appointed as a welfare officer in accordance with
the regulations.

(2) A reference in this Act to a party to a marriage includes a reference'
to a person who was a party to a marriage that has been dissolved or
annulled in Anstralia or elsewhere.

(3) In ascertaining the domicile of a party to, a marriage for the
purposes of this Act-

(a) a person's domicile at any time (whether before or after. the
commencement of this Act) in any country, howsoever acqUIred,
shall be deemed to have continued, or' to continue, until the
acquisition by that person of a domicile of choice in another
country;

(b) the domicile of a woman who is, or has at any time been, married
shall be determined as if she had never been married; and

1974
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" 9.(1) S~bject to sirb-sectiOli (2), pendingprbceedir:gsfor adecree of Transitional"

dissolution of marriage'or for a: deciee'of nullity of mamage on the ground
that the marriage is voidable,' and pending pr~ceedin~s f~r a separation
order, may' be continued and shall be oealt With as If thiS Act had not
been passed. , . .

, (2)Pending proceedings for a decree of dissolution of marriage s~all,
'it the applicant .so requests, be .dealt. with as if ~hey w.ere. proceedlligs
instituted under this Act on the ground referred to In sectIOn 26.

(2) Where the parties have livell separately and apart for a continnous
period of not less than 12 m~nths imme~iately preceding. the. date. of
Commencement of this Act pendmg proceedmgs for a decree of dIssolution
of marriage shall, if the ~pplicant so requests, be dealt with as if th~y .
were proceedings instituted under this Act on the ground referr~d to m
section 26 and in relation to proceedings in which such a request IS made,
sUb-sectio~ 26 (2) has effect as if the proceedings for .dissolution of marriage
had' been instituted by an application. filed, on the date of commencement
of this Act.

. (3) Pending proceedings for a decree o~ nullity of, marriage on t~e
ground that the marriage is void or proceedmgs of a kind referred to m
paragraph (b) of the definitionof " matri~onial c~use" in sub-sectIOn ~ (I)
may be continued and shall be dealt WIth as If they were proceedmgs
instituted under this Act.

, (4) ;ending proceedings c~mstituting ~ .nia~rimonial cause, not being
proceedings, for principal relief, .whether Instituted und~r the. repealed
Act or under the law of a Stat~ or Territory, may be contmued and shall
be dealt with as if they were proceedings instituted under thiS Act.

Certain
children
deemed to
be children
ofa
marriage.

Polygamous
marriages.

.(c) a person who,4<1s attained.the age .of 18 years, ora persoJ,1 who
.has not attain~d that al\e but is, or has at any time,'beep, married,
has, and shall be deemed to have. had.at alltimes since,that person
attained that age or became married, the capacity to acquire a
domicile ofchoice: .

5. (I) For the purposes of the application at-this Act inrelation t~ a
marriage-

(a) a child adopted since the marriage by the husband and wife Of by
either of them with the consent of the other;

(b) a child of the husband. and wife born before the marriage; and

(c) a child of either .the husband or wife (includrr;g an. exnuptial
child of either of them and a child adopted by eitl).er of them)jf,
at the relevant ·time, the child was ordinarily a member of th~
household ofthe husband and wife,

shall be deemed to be a child of the marriage, and a child of the husband
and wife (including a child born before the marriage) who has been
adopted by another person or other persons shall be deemed not to be
a child of the marriage.

(2) For the purposes of sub-section (I), in relation to any proceedings
therelevant time is- " . ,

" . . . , . -, "., ,',
(a) the time immediately preceding the time when the 'husband and

wife separated or, if they have separated on. more than ,(me
occasion, the time immediately preceding.the time whenthey last
separated before the institution of the proceedings; or

(b) irthe husband and wife were living together atthe time when the
proceedings were instituted, the time immediately preceding the
institution of the proceedings.

(3) The provisions of sub-sections (I) and (2) apply in relation to a
purported marriage that is' void. as if the purported marriage were a
marriage.

6. For the purpose of proceedings under this Act, a union in the
.nature of a marriage which is, or has at any time been, polygamous,
being a union entered into in a .place· outside Australia, shall be deemed
to be a marriage.

I

,J!;' (b)proce,edmgs bX way 'ora rri~trimonial causeitisti~uiedbeforet~e
)J,,' :;,;" commencement of ' this Act shall not' be' contmued 'except In
(!''''accorda:n:cewith'section 9. .• ..' . .

,; , (2jPro~e6di~~~ for a 'ctec;ee of res;it~tion of conjug~l.rights, of
jactitation of marriage or of judicial sel?aration shall not be mstltuted or
continued after the commencement of this Act. . , .
f. ': j'" 'I ' I:' r .: : -, ' , ,-;'. " .. ',., : _, ,', .'

(3) Proceedings for a separation order shall not be instituted.after the
commencement of,this, Act. .
f(' ,: -,1:,-.,' ',' ,I ,._; .,; _. ',-,_, J.

..'

'"","

Extension of
Act to
Norfolk
Island.

Supersession
of existing
laws.

7. This Act extends to Norfolk Island.

8. (I) After the cOII\mepCllment ofthisAct-,

,(a) proceedings by way ora matrimonial cause shall not be institut~d
. 'except under this Act; and'" , " " , : .. ' "

(4A) Section 92 (1) does not apply to proceedings continuedand dealt
with under this section.

(5) Where, in any proceedings constituting .am~t~imonial cau~e, a
decree has been made before the' cOmineI\cemenf 'of thiS Act~
ly "(li)illl~ ~ppe:aljn respect df that"de6ree m[lY be"bnii~U:~d dr in-

stituted;' " ..' ., ..'



10. (1) Subject to sub-section (3), a court shall not make an order
under Part VI or Part VII for the maintenance, custody or guardianship
of-

(a) a child who, under the law of a State, is a ward of the State or a
State child or is under the care and control of a Minister of State
of the State; or

(b) a child who has a similar status under a law of a Territory.

(2) Nothing in this Act, and no decree under this Act, affects-

(a) the jurisdiction of a court, or the power of an authority, under a
law of a State to make an order, or take any other action, whereby
a child becomes a ward of the State or a State child, or is placed
under the care and control of a Minister of State of a State or
any similar jurisdiction or power under a law of a Territory;

(b) any new trial or re·hearing ordered upon the hearing of such an
appeal, or upon an appeal heard before the commencement of this

. Act, may be had and completed; and
(c) any ?ecree may be made upon any such appeal, new trial or re

heanng, and, if a decree so made is a decree nisi the decree may
become absolute, , ,

as if this Act had not been passed.

(6) Where, in any proceedings constituting a matrimonial cause a
decree nisi was made before the commencement of this Act but did ~ot
become absolute before that date, the decree becomes absolute upon

(a) the expiration of 1 month from the date of making of the decree'
" '

(b) the expiration of 1 month from the date of making of a relevant
order under sub-section 71 (1) of the repealed Act or seCtion 42
of this Act; or .

(c) the date of commencement of this Act
whichever is the latest. '

(7) Th~ law to be applied, and the practice and the procedure to be
fo~owe.d, III and in relation to pending proceedings that are continued
as if this Act had not been passed shall be the same as if this Act had not
been passed.

(8) In this section
" appeal" includes-

(a) an application for leave or special leave to appeal; ,
(b) an application for a new trial or for are-hearing; and
(c) an intervention;

" pending proceedings" meansproceedings that were instituted before
the date of commencement of this Act but were not completed
before that date.

:3801
9'.No.Family Law

PART II-MARRIAGE COUNSELLING ORGANIZATIONS

11. The Attorney-General may, from time to time, out of moneys Grants to
appropriated by the Parliament for the purposes of this Part, grant to an approved
approved marriage counselling organization, upon such conditions as he ~~~TIIng
thinks fit, such sums by way of financial assistance as he determines. °ti,rganiza.ODS.

(b) any such order made, or action taken, or the operation, in respect
or a child in relation to whom any such order has been made or
action taken, of the law under which the order was made or
action taken; ,

(c) the jurisdiction of a court under a law of a State or Territory to
make an order in respect of the maintenance of a child referred
to in sub-section (1) in favour of an officer or authority of the
State or Territory performing functions in relation to the welfare
of children; or

(d) an order of a kind referred to in paragraph (c) made by a court.

(3) The Superior Court or the Supreme Court of a State or Territory
may make an order referred to in sub-section (1) if it is satisfied that there'
are special circumstances that justify the making of the order.

j

12. (1) A voluntary organization may apply to the Attorney-General App~oval of

for approval under this Part as a marriage counselling organization. =~ftk

(2) The Attorney-General may approve any such organization as a fi~~'
marriage counselling organization where he is satisfied that-

(a) the organization is, willing and able to engage in marriage coun
selling; and

(b) marriage counselling constitutes or will constitute the whole or
the major part of its activities.

(3) The approval of an organization under this section may be given
subject to such conditions as the Attorney-General determines. '

(4) Where the approval of an organization has been given subject to
conditions, the Attorney-General may, from time to time, revoke or
vary all or any of those conditions or add further conditions.

(5) An approval of a voluntary organization under Part II of the
repealed Act shall be deemed to be an approval under this section.

(6) The Attorney·General may, at any time, revoke the approval of
an organization where-

(a) the organization has not complied with a condition of the approval
of the organization;

(b) the organization has not furnished, in accordance with section 13, ~
a statement or report that the organization was required 'by that
section to furnish; or

19741974Family LawNo.
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Repor.ts and 13. (1) An approved marriage counselling organization shall, not
:'~:;'::'ts .of later than 30 September in each year, furnish to the Attorney-General, in
appr~ved respect of the period of 12 months that ended on 30 June in that year~

~'::.:TIing (a) an audited financial statement of the receipts and payments of the
tirganiza- organization, in which receipts and payments in respect of its

ODS. marriage counselling activities are shown separately from other
receipts and payments; and

(b) a report on its marriage counselling activities, induding infor
mation as to the number of cases dealt with by the organization
during the year.

(2) Where the Attorney-General is satisfied that it would be im
practicable for an organization to comply' with the requirements 'of sub
section (1) or that the application of those requirements to an organization
would be unduly onerous, he may, by writing under his hand, exempt the
organization, wholly or in part, from those requirements.

-

Advice as to
counselling.

-3803
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14B. The Director of Counselling and Welfare of the Family Court
may advertise the existence and availability of tbe counselling and welfare
facilities of the Family Court and of other courts having jurisdiction under
this Act.

15. The regulations may provide for the furnishing to persons propoSing Provision oi
to institute proceedings under this Act, and to their spouses, of documents- doc~ments

. settmg out
(a) setting out the consequences of dissolution of marriage (including ef[ects 0/

the consequences for the children of the marriage); and t dlVorce.

(b) specifying approved marriage counselling organizations available to
assist the parties to a marridge in considering a reconciliation.

"'0)- If/'arter an adjournment under sub-section (2) -has taken 'place,
either of the parties requests that the hearing-be proceeded with, the Judge
or-magistrate shall resume the hearing as soon as practicable.

(4)'Where the ~01:;ri: makes an order or grants an injunction under
section 90 which has the effect, either directly or indirectly, of requiring
the parties to a marriage to live separately and apart,the court shall, if
it is of opinion that it is in the interests of the parties or of the children
of the marriage to do so, direct advise either or both of the parties to
attend upon a marriage counsellor, but failure to comply with such a
direction does not constitute a contempt of the court.

(5) Where a court having jurisdiction under this Act is of the opinion
that counselling may assist the parties to a marriage to improve their
relationship to each other and to any child of the marriage, it may advise
the parties to attend upon a marriage counsellor or an approved marriage
counselling organization and, if it thinks it desirable to do so, adjourn any
proceedings before it to enable the attendance.

(6) Wbere it appears from an application for dissolntion of a marriage
that tbe parties have been married for less than 2 years preceding the date
of filing of the application, the court shall not hear the proceedings nnless
the court is satisfied that-

(a) the parties have had an opportunity to consider a reconciliation
with the assistance of a marriage counsellor, an approved marriage
counselling organization or some other snitable person Or organiza
tion nomina,ted by the Director of Counselling and Welfare; or

(b) there aie special circumstances by reason of whicb' the hearing
shonld proceed.

'14A. (i) A party to a marriage may file in tbe Family Court a notice
stating that the marriage has broken down.

'. (2) Where such a uotice is filed, the Director of Counselling and Welfare
of the Family Court may arrange for the parties to tbe marriage to be
interviewed by a marriage counsellor for the purpose of assisting the parties
with a' view to a reconciliation or the improvement of their relationship to
each other and to the children of the marriage.

11
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PART III-RECONCILIATION

PART m-COUNSELLING AND RECONCILIAllON

14. (1) Where proceedings for a dissolution of marriage have been
instituted, or financial or custodial proceedings have been instituted by
a party.to a subsisting marriage, it is the duty of the Judge or magistrate
constituting the court and of every legal practitioner representing aparty
to give consideration, from time to time, to the possibility of a reconcilia
tion of the parties.

(2) If, in such proceedings, it appears at any time. to the Judge. or
magistrate from the evidence in the proceedings or the attitude of the
parties, or of either of them, or of a legal practitioner representing a
party, that there is a reasonable possibility of such a reconciliation, the
Judge or magistrllte may-

(a) adjourn the proceedings to afford the parties an opportunity to
consider a reconciliation; and

(b) if he thinks it desirable to do so, nominate-

(i)a marriage counsellor or an approved marriage counselling
organization; or

(ii) in special circumstances, some other suitable person or
organization, '

to assist those parties in considering a reconciliation.

(c) the Attorney-General'is satisfied tllat the organization is not
adequately carrying out marriage counselling. .

(7) Notice of the approval of an organization under this section; and
of the revocation of such an approval, shall be published in the Gazette.

10
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Oath or 17. (1) A marriage counsellor shall, before entering upon the per
~~~tionof formance of his functions as such a counsellor, make before a person

. authorized under the law of Australia or of a State or a Territory to take
affidavits, an oath or affirmation of secrecy in accordance with the
prescribed form.

(2) A marriage counsellor who has made an oath or affirmation of
secrecy under the repealed Act shall be deemed to have made an oath or
affirmation under this section.

17D. (1) Tbe Chief Judge is ~enior to all other Judges of the Court. Seniority.

(2) The Senior Judges have ~eniority next to. the Chief Judge according
to the dates on which their appomtInents as Semor Judges took effect.

(3) Where, by reason of the fact that two or more c.o~ssionsof appo~t-

t t k e""ect on the same day the foregoing provIsIons do not determmemenoo", . ' ., th
. 'ty between the Senior Judges appointed by those comnusSIODS, ose

semon . . d t th
Judges have such seniority in relation to each other as IS assIgne 0 em
by the Governor-General.

•

Creation of·
Court.

17c. (1) A Judge- ~~~,int.

(a) shall be appointed by the Governor-General; and r",,?oval.and 'f
resignation 0

(b) shall not be removed except by the Gover~or-General, on.an Judges.

address from both Houses of the Parliament 10 the. same ~essIOn
praying for his removal on the groonds of proved nusbehavIOur or. .
incapacIty.

(2) A person shall not be appointed as a Jndge nnless-
(a) he is or has been a Judge of another court created by the Parl~a~ent

or of a court of a State or has been enrolled as a legal practIt~oner

of the High Court or of the Supreme Court of a State or TerrItory
for not less than 5 years; and .

(b) by reason of training, experience ~nd personality, he is a snitable
person to deal with matters of famIly law. . .

(3) A Jndge may resign his office by writing nnder his hand addressed. to
the Governor-General, and the resignation takes effect on the ~ay on. whi~h
it is received by the Governor-General or on snch later day as IS speCIfied 10

the writing. .
(4) A person may hold office at the one time as a Judge of the Family

Court and as a judge of another court, or of two or more other courts,

t d by the Parliament but if a judge of another court or courts created
creae " F ilC thO tby the Parliament is appointed as a Judge of the am y our, e IS no,
while he receives salary or annual allowance as a judge of that other court
or courts, entitled to salary or annual allowance, as the case may be, onder
this Act except to the extent that the salary or aD?ual allow~nce that would
be payable to him onder this Act apart from t~s sub-section exceeds the
salary or annual allowance payable to him as a Judge o~ that other court or
courts, but his salary and annual allowance onde~ tAhis Act shall not be
diminished during his continuance in office onder this ct.

(5) A Judge or former Judge is entitled to be styled" The Honourable ";

17B. (1) A. court, to be known as the Family Court of Australia, is
created by tbis Act.

(2) The Court is a superior court of record.
(3) The Court consists of a Chief Judge, the Senior Jud~es a?d the

other Judges from time to time holding office in accordance WIth this Act.

1
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PART 111A-THE FAMILY COURT OF AUSTRALIA

17A. (1) In this Part, nnless the contrary intention appears-

" Chief Jndge " means the Chief Jndge of the Court, and inclndes a
Senior Judge for the time being performing the duties and exer
cising the powers of the Chief Jndge;

" Court" means the Family Court of Anstralia;

"Full Court " means the Family Court when constituted by three or
more Jndges or when constituted in accordance with sub
section 17J (4);

" Jndge " means a Judge of the Family Court (including the Chief
Jndge or a Senior Judge).

16. (1) This section applies to-'
(a) a marriage counsellor;
(b) a person nominated, or acting on behalf of an organization

nominated, in accordance with sub-paragraph 14 (2) (b) (ii); or

(c) a person to whom a party to a marriage has been referred by a
marriage counsellor, or by a person referred to in paragraph (b),
for medical or other professional consultation.

(2) Evidence of anything said or of any admission made at a con
ference that takes place in pursuance oj this Part with a person to whom this
section applies with a person to whom this section applies acting in the
capacity referred to in sub-section (1) is not admissible in any court (whether
exercising federal jurisdiction or not) or in proceedings before a person
authorized by a law of Australia or of a State or Territory, or by consent
of parties, to hear evidence.

15. The regulations shall provide for the :furnishing to persons
proposing to institute proceedings onder this Act and in appropriate cases
to their sponses, of docnments setting out-

(a) the legal and possible social effects of the proposed proceedings
(including the consequences for the children of the marriage); and

(b) the counselling and welfare facilities available within the Family
Court and elsewhere.
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17M. (1) The Family Court has jurisdiction in"':'"
(a) matrimonial causes instituted or continued under this Act;
(b) proceedings instituted or continued under the Marriage Act 1961

1973;

17L. If the Judges constituting the Court for the purposes of any pro
ceedings are divided in opinion as to the judgment to be pronounced, judgment
shall be pronounced according to the opinion of the majority, if there is a
majority, but, if the Judges are equally divided in opinion~

(a) in the case of an appeal from a judgment of the Family Court
constituted by a single Judge, or of the Supreme Court of a State
the judgment appealed from shall be affirmed; and

(b) in any other case-the opinion of the Chief Judge or, if he is not
one of the Judges constituting the Court, the opinion of the most
senior of those Judges, shall prevail.

becomes unable to continue as a member of the Full Court for the purposes
of the appeal, then' the bearing and determination, or the determination,
of the appeal may be completed by a Full Court constituted by the remaining
Judges, if at least 2 Judges remain, or, with the consent of the parties,
by a Full Court constituted by the remaining Judge or Judges and an
additional Judge or Judges.

(5) A Full Court constituted in accordance with sub-section (4) may
have regard to any evidence given or received, and arguments adduced"
by or before the Full Court as previously constituted.

(6) The Court constituted by one or more Judges may sit and exercise
the jurisdiction of the Court notwithstanding that the Court constituted
by one or more other Judges is at the same time sitting and exercising the
jurisdiction of the Court. •

17K., (I) The Family Court bas jurisdiction to hear and determirie-' Appellate
jurisdiction.

(a) appeals referred to in section 71; and
(b) appeals from judgments of the Family Court, constituted otherwise

than as a Full Court, in the exercise of jnrisdiction otherwise than
under this Act.

(2) The Family Conrt has jurisdiction to hear and determine appeals
under section 73 except where the Supreme Court of a State has jurisdiction
to hear snch appeals•

(3) Subject to section 73, in an appeal the Court shall have regard to
the evidence given in the proceedings out of which the appeal arose and has '
power to draw inferences of fact and, in its discretion, to receive further
evidence upon questions of fact, which evidence may be given by affidavit,
by oral examination before the Court or a Judge or in such other manner
as the Court may direct.

1974
1974Family Law

17E.Whenever-

(a) the Chief Jndge is absent from Anstralia or from duty; or
(b) there is a vacancy in the office of Chief :rndge, the next senior'

Judge who is in Australia and is available and wilIing to do so
shall perform the duties and may exercise the powers of the Chief
Judge.

No.

17r. (1) The original jurisdictiou of the Court may be exercised by one
or more Judges.

. .(2~ ~he jurisdiction o~ the Court in an appeal from a court of summary
JurIsdIctIon may be exercIsed by one or more Judges.

(3) The jurisdiction of the Court in an appeal from a Judge of the
Court or of the Supreme Court of a State shall be exercised by a Full
Court.

(4) Where, after a Full Court (including a Full Court constituted in
acco~dance with this sub-section) has commenced the hearing, Or further
hearmg, of an appeal and before the appeal has been determined one of
the Judges constituting the Full Court dies, resigns his office, or otl.erwise

Absence or
illness of
Cbief Judge.

14

~~iu=. 17F. (1) The Chief Judge shall receive salary at the rate of $31,450 a
year and an annual allowance at the rate of $1,750 a year.

(2) Eacb Senior Judge shall receive salary at the rate of $29250 a
year and an annual allowance at the rate of $1,250. ' ,

(3) Each other Judge shall receive salary, at the rate of $25,000 a
year and an annual allowance at the rate of $1,200 a year.

(4) The salary and annual allowances of the- Judges accrue from day
to day and are payable monthly.

(5) A Judge shall be paid such other allowances as are prescribed.

~~~~ou of 17G. A Judge shall, be!ore pr~ceeding to discharge the duties of his
office. office, ~ake, before the ChIef Justice or a Justice of the High Court of

Austrah~ or a Judge of the Family Court or of another court created by
the ParlIameut, an oath or affirmation in the following form:-

"I d th I '.' ' 0 swear at will well and truly serve
ID the office of the (~hief Judge, Senior Judge or Judge, as the case
may be) of the FamIly Court of Australia and that I will do right to

, all manner of people according to law, without fear or favour affection
or ill-will, So help me God." , '

or

" I, , do solemuIy and sincerely promise and
declare that •• ." (as above, omitting the words" So help me God ").

17R. Sittings of. the Court .sh~llbe held from time to time as requirea
at the places at which the regIstrIes of the Court are established but the
Court may sit at any place in Australia. '

Place of
sitting.

Exercise of
jurisdiction.
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PART IV-JURISDICTION IN MATRIMONIAL CAUSES

18. (I) Subject to this Part, a person may institute a matrimonial
cause under this Act-

(a) in the Superior Family Court; or
(b) in the Supreme Court of a State or a Territory.

(2) Subject to this Part, a person may institute a matrimonial cause
under this Act, not being proceedings for principal relief, in a court of
summary jurisdiction of a State or Territory.

17T. (1) Subject to this Act, the practice aud procedure of the Court Practice and
shall be in accordauce with the regulatious. procedure.

(2) In so far as the provisions applicable in accordance with sub-section (1)
are insufficient, the Rules of the High Court, as in force for the time being,
apply, mutatis mutandis, so far as they are capable of application and
subject to any directions of the Court or a Judge, to tbe practice and
procedure of the Court.

(3) In this section, " practice and procedure " includes all matters with
respect to which regulations may be made under this Act.

(2) The officers of the Court have such duties, powers and functions as
are provided by this Act and the regulations and such other duties and
functions as the Chief Jndge directs.

(3) There shall be a Registrar of the Court and snch Depnty Registrars
of the Conrt as are necessary.

(4) There shall be a Marshal of the Court and such Depnty Marshals
of the Court as are necessary.

(5) The Marshal-
(a) is charged with the service and execntion of all writs, orders, decrees,

warrants, precepts, process and commands of the Court that are
directed to WID; and

•.(b) shall take, receive and detain any person who is committed to his
custody by the Court, and shall discharge all snch persons when
directed by the Court or required by law.

(6) A Depnty Marshal may, subject to any directions of the Marshal,
exercise or perform any of tbe powers and functions of the Marshal.

(7) The Marshal or a Depnty Marshal may authorize sncb persons as
he thinks fit to assist him in the exercise of any power or the performance
of any fnnction.

(8) There shall be a Director of Connselling and Welfare, and snch other
connsellors and welfare officers as are necessary.

,
"

17p. (1) The Court has power, in relation to matters in which it has
jurisdiction, to make orders of such kinds, and to issue or direct the issue
of, writs of such kinds, as the Court thinks appropriate. '

. (2) W~thout Ii,:,iting the ~enerality of sub-section (1), the Court may
Issue, or dIrect the Issue of, WrIts and orders of such kinds as are prescribed.

17Q. Subject to this and any other Act, the Family Court has the same
power to punish contempts of its power and authority as is possessed by the
High. Court in respect of contempts of the High Court.

17R. (1) The Governor-General shall cause such Registries of the Court
to be established as he thinks fit.

(2) Unless and until the regulations otherwise provide, the Principal
Registry shall be located in Sydney.

17s. (1) The Attorney-General may appoint such officers of the Court
as are referred to in this section and such other officers of the Court as are
necessary.

17N. To the extent that the Constitution peroiits, jurisdiction is conferred
on the Court in respect of matters not otherwise within the jurisdiction
expressed by this Act or any law to be conferred on the Court that are
~ssoc~ated wi~h ~~tt~rs (including ma~te~s before the Court upon an appeal)
m Which the JurIsdIction of the Court IS mvoked or that arise in proceedings
(inclnding proceedings upon an appeal) before the Court. .

(c) matters arising under a law of a Territory concerning
(i) the adoption of children;

(li) the guardianship, custody or maintenance of children; or
(iii) payments of a kind referred to in section 85;

(d) matters in which jurisdiction is conferred on it by a law made
by theParliament.

. (2) Subject to such restrictions and conditions (if any) as are contained
in the regulations, the jurisdiction of the Family Court may be exercised in
relation to persons or things outside Australia and the Territories.

(3) In exercising the jurisdiction conferred on it by this Part the
Family Court shall have regard to-. '

(a) the need to protect the institution of marriage and family life
generally;

(b) the need to protect the rights of children and to promote their
welfare; and

(c) the means available for assisting parties to a marriage to consider
reconciliation or the improvement of their relationsirlps to each
other and to the children of the marriage. .
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(3) Proceedings for a decree of dissolution of marriage may be
instituted under this Act by a party to the marriage if, at the date on
which the application for the decree is filed in a court, either party to the'

marriage-
(a) is an Australian citizen;
(b) is domiciled in Australia; or
(c) is ordinarily resident in Australia and has been so resident for

1 year immediately preceding that date.

(4) Proceedings of a kind referred to in any of paragraphs (a) to (e)
of the definition of " matrimonial cause" in sub-section 4 (1), other than
proceedings for a decree of dissolution of marriage, may be instituted

under this Act if-'---
(a) either party to the marriage is an Australian citizen;
(b) either party to the marriage is pr~sent in Australia; or
(c) the proceedings relate to a child of the marriage and the child is

present in Australia.

(5) Subject to this Part, the Supreme Court of each State is invested
with federal jurisdiction, and jurisdiction is conferred on the Superior
Family Court and on the Supreme Court of each Territory, to hear and de-

termine-
(a) matrimonial causes instituted under this Act;
(b) matrimonial causes continued in accordance with section 9; and
(c) proceedings instituted UIider regulations made for the pilrposes of

section 83, 85, 86 or 87,

(6) Subject to this Part, the courts of summary jurisdiction of each
State are invested with federal jurisdiction, and jurisdiction is conferred
on the courts of summary jurisdiction of each Territory, to hear and
determine- .

(a) matrimonial causes, not being proceedings for principal relief,
instituted under this Act; .

(b) matrimonial causes, not being proceedings for principal relief,
continued in accordance with section 9; and

(c) proceedings instituted under regulations made for the purposes
of section 83, 85, 86 or 87. '.

(6A) The Governor-Generalmay, by Proclamation, fix a date as the date
on and after which proceedings under this Act may not be instituted in or
transferred to a court of snmmary jurisdiction in a State or Territory or
in a part of a State or Territory specified in the Proclamation and a court
of sununary jurisdiction. shalLnot hear and determine any such proceed
ings so instituted in, or transferred to, that court on or after that date.

(7) Jurisdiction under thisAct in a matrimonial cause instituted under
this Act is not conferred on a court of a Territory unless at least one of

19. (I) :rhe j~risdiction ~f the Superior Family Court under this Act Jurisdiction
shal.l not be exerCIsed e~cept In accordance with Proclamations under this of S~periQr
sectIOn. FaIDllyCourt.

(2) The Governor-General may, by Proclamation fix a date as 'h
da.te on and after whic~ the)urisdiction of the Superior Family Court un~e;
this ;\ct ~ay be exerCised In resp~ctof all proceedings, or a class of pro
c~edmgs, m such States and Terntones as are specified in the Proclam 
tIon. a

(6) A party to proceedings,instituted or continued under this Act
th~t are at any, time 'pending in the Supreme Court of a State or Territory
bemg p~o.ceedmgs thatcould, at. the date of the application under thi~
sub-section, have been mstItuted In the Superior Family Court maya" I
to the Superior F~mily Court for au order transferring the pr~ceedin:SPt;
the SuperIOr Fanuly Court, and the Court may order accordingly. '

. .(7! The regl;llatio:,s may make provision in relation to lUatters arising'
In or In conneXIOn w.lth the transfer of proceedings in, accordance with an
order under sub-sectIOn (6). . , .

19

3811
Family Law No.

tI1~ parties.tothe proceedings is, at the date of the institutio~: ;;the
proceedl,ng~orth~ d~te of ~he transfer of theproc~edingsto' the court of
the Terntory, ordmanly reSident in the Territory. .

(8) JUrisdi.ction ~nder .this Act in a matrimonial cause continued in
accordance WI~ sect~on 9 IS not invested in or conferred on a court other
~han the court In which the matrilnonial cause was instituted or to which
It has been transferred under sub-section 19 (6) or section 23. '

1974

(3) The Governo:-General ~ay, by Proclamation, fix a date as the'
date on and after which proceedmgs under this Act may not be instituted
In or transferred .to the Supreme Court of a St"te or Territory specified
In t~e Proclal~atIon, or may be so instituted or transferred only where
speCified conditIOns are complied with, and such a Proclamation may be
expressed to apply only to proceedings of specified classes and may be
expressed to apply only t? the institution of proceedings in, or the transfer
of proceedmgs to, a particular Registry or Registries of a Supreme Cou t
referred to in the Proclamation. . r

,(4) The Supre~e Court of a State or Territory shall not hear and
detennme proceedmg~ under this Act instituted in or transferred to that
Court o~herwlse than m accordance with any Proclamation in force und
sub-sectIOn (3), but nothing in this section invalidates a decree made :yr
such a Supreme Court. . .

. . (5) Proclamations under sub-section (2) and (3) may be made f
time to tIme. . . rom

197Family LawNo ..18



Institution of 22. (1) Subject to this section, proceedings under this Act shall be
proceedings. instituted by application.

(2) A respondent may, in an answer to an application, include an
application for any decree or declaration under this Act.

(3) Where a decree nisi of dissolution of marriage .o~ of nullity of
marriage has been made, proceedings of a kind referred to in sub
paragraph (c) (i) or (ii) of the definition of " matrimonial cause" in sub
section 4 (1) (not being proceedings seeking the discharge, suspension,
revival or variation of an order previously made in proceedings with
respect to the maintenance of a party) shall not be instituted after the
expiration of 12 months after the date of the making of the decree or the
date of co=encement of this Act, whichever is the later, except by leave
of the court in which the proceedings are to be instituted.

(4) The court shall not grant leave under sub-section (3) unless it is
satisfied that hardship would be caused to a child of the marriage if leave
were not granted. .

21. (1) The jurisdiction conferred on a court, or with whi ch a cour
is invested, by this Act shall be exercised in accordance with this Act.

(2) Where it would be in accordance with the co=on law rules of
private international law to apply the laws of any country or place (in
cluding a State or Territory), the court shall apply the laws of that country
or place.

"

•
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(2)' Where it appears to a court in which a matrimonial cause has been
-instituted or is being continued under this Act that it is in the interests .
,of justice that the proceedings be dealt with in another court having
jurisdiction under this Act, the court may transfer the proceedings to the
.other court.

24. (1) Where proceedings are instituted in
jurisdiction with respect to-

(a) the custody or guardianship of, or access to, a child of a marriage;
or

(b) property of a value exceeding $1,000,

··.and the respondent, il\ an answer to the application by which the pro
ceedings ~ere instituted, seeks an order different from that sought in the
application, the court shall, unless the parties agree to the court hearing
.and determining the proceedings, transfer the proceedings to the Superior
Family Court or to the Supreme Court of a State or Territory.

(IA) Where proceedings referred to in sub-section (1) are before it, the
court may transfer the proceedings of its own motion, notwithstanding that
the parties would be williug for the court to hear aud determine the proceed
ings.

(2) Before transferring proceedings under sub-section (1), the court
may make such orders, including an order under section 41, as it considers
necessary pending the disposal of the proceedings by the court to which
they are to be transferred.

(3) Where proceedings are transferred to a court in pursuance of this
section, that court shall proceed as if the proceedings had been originally
instituted in that court.

(4) Without prejudice to the duty of a court of su=ary jurisdiction
to comply with this section, failure by such a court so to comply does not
invalidate any order of the court in the proceedings.

25. All courts having jurisdiction under this Act shall severally act in Courts to

d hi A act in aid ofaid of and be auxiliary to each other in all matters un er t s Ct. each other..

PART V-DISSOLUTION AND NULLITY OF MARRIAGE

. 26. (1) An application under this Act by a party to a marriage for a
·decree of dissolution of the marriage shall be based on the ground that
the marriage has broken down irretrievably.

(2) Subject to sub-section (3), in a proceeding instituted by such an
'application, the ground shall be held to have been established, and a
decree of dissolution of the marriage shall be made, if, and only if, the
-court is s8tisfied that the parties separated and thereafter lived separately
and apart for a continuous period of not less than 12 months immediately
preceding the date of the commencement of the hearing of the application,
filing of the application for dissolution of marriage

'1974Family LawNo.

23. (I) Where it appears to a court in which a matrimonial cause
(including a matrimonial cause instituted before the co=encement of
this Act) is pending that a matrimonial cause (including a matrimonial
cause instituted before the co=encement of this Act) in respect of the
same marriage or void marriage is pending in another court, the first
mentioned court may stay the proceedings in that court for such time as it
thinks fit or may dismiss the proceedings.

20. The jurisdiction of a court of summary jurisdiction shall not be
. exercised in proceedings with respect to the property of the parties or of
either party to a marriage, or with respect to the custody or guardianshipt
of, or access to, a child of a marriage-

(a) if there are pending proceedings with respect to the same matter
in the Superior Court or in the Supreme Court of a State or Ter
ritory; or

(b) if an order of the Superior Court or of the Supreme Court of a
State or Territory is in force in relation to that matter, unless
the exercise of the jurisdiction of the court of summary jurisdiction
is permitted by the terms of that order.

Staying and
transfer of
proceedings.

Law to be
applied.
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(3) A decree of dissolution of ~arriage shall ~ot be~~de jd~: 'cburt
is satisfied that there is a reasonable likelihood of cohabitation being
resumed. ' ..

28. A degree of dissolution of marriage may be made notwithstanding
that there was in existence at any relevant time-

(a) a separation order in relation to the parties to the marriage;' or

(b) an agreement between those parties for separation.

"

•
..
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(3) Marria.geS that are within a prohibited relationship are marriages

(a) between a persoJ and an ancestor or descendant of the person; or
(b) between a brother and a sister (whetber of the whole blood or the

half-blood).

(6) For the purposes of this section-

(a) a person who has at any time been adopted by another person shall
be deemed to remain the adopted child of that other person notwith
standing that anyorder by which the adoption was effected has been

. annulled, cancelled or discharged or that the adoption has for any
other reason ceased to be effective; and

(b) a person who has 'been adopted on more than one occasion shall be
deemed to be the adopted child of each person by whom he has been
adopted.

(7) Paragraph (2) (c) does not apply in relation to a marriage solemnized
nnder Part V of the Marriage Act 1961 or of that Act as amended or to any
other marriage recognized in Australia by virtue of that Act or regulations
made under that Act.". .

31. Where both an application for a decree of nullity of a marriage Court not to

and an application for a decree of dissolution of that marriage are before :r~~ of
a court the court shall not make a decree of dissolution of the marriage dissolution

unless it has dismissed the application for a decree of nullity of the ::;~~ation
marriage. for decree of

nullity
before it.

(4) Any relationship specified in. sub-section (3) includes a relatiouship
··traced through, or to, a persou who is or was an adopted child, and, for that
purpose, the relationship between an adopted child and his adoptive parent,
-or each of his adoptive parents, shall be deemed to be or to have been the
natural relatiouship of child and parent. .

(5) Nothing in sub-section (4) makes it lawful for a person to marry a
'person whom the first-mentioned person could not lawfully have married if
'that sub-section had not been enacted.

(d) the consent thereto of eithe~ of the parties is not a real consent
because-

(i) it was obtained by duress or fraud;
(Ii) that party is mistaken as to the identity of the other party or

as to the nature of the ceremony performed; or
(iii) that party is mentally incapable of understanding the nature

and effect of the marriage ceremony; or
(e) either of the parties is not of marriageable age,

:and not otherwise.
1
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27. (I) The parties to a marriage may be held to haveseparated not
witlistanding that the cohabitation was brought to an.end by the action or
conduct of ~ne only of the parties.' .' .

(2) The parties to a marriage may be held to have separated and to
have lived separdtely and apart notwithstanding that they have continued
to reside in the same residence or that either party has rendered some house-
hold services to the other. .

29. (I) For the purposes of proceedings for a decree of dissolution of
marriage, where, after the parties to the marriage separated, they resumed
cohabitation on one occasion but, within a period of 3 months after the
resumption of cohabitation, they again separated ..and thereafter lived
separately and apart up to the date of the commencement of the hearing
of the application, the periods of living separately and apart before and
after the period of cohabitation may .be aggregated as if they were,one
continuous period, but the period of cohabitatiol) shall not be deemed to
be part of the period of li.ving separately'and apart.

(2) For the purposes of sub-section (I), a period of cohabitation shall
be deemed to have continued during any interruption of the cohabitation
that, in the opinion of the court, was not substantiaL

30. (I) An application under this Act for a decree of nullity of marriage
shall be based on the ground that the marriage is void.

(2) A marriage that takes place after .thecommencement of this Act is.
void where-

(a) either of the parties is, at the time ofthe marriage, lawfully married
.to some other person;

. (b) the parties are within a prohibited relatioll~hip;

(c) the marriage is not a valid marriage under the law of the place
where the marriage takes place, by reason of a failure to comply
\vith tbe requirements of the law of that place with respect to the
form of solemnization of marriages;

Effect of
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33. A decree of dissolution of marriage under this Act shall, in the
first instance, be. a decree nisi.

32. A decree may be made, or refused, under ·this Part by reason or'
facts and circumstances notwithstancling that those facts and circum
stances, or some of them, took place before the commencement of this Act
or outside Australia.

(b) an application under section 36 or 37 for rescission of the decree
or an appeal or application for leave to appeal arising out of such
an application.

(6) For the purposes of this section, where an application for leave to
appeal, or for a re-hearing, is granted, the application shall be deemed not

,to have been determined or discontinued so long as-
-(a) the leave granted remains capable of being exercised; or
(b) an appeal or re-hearing instituted in pursuance of the leave is

pending.

-.
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PART VI-WELFARE AND CUSTODY OF CHILDREN

39. In this Part-
H marriage" includes a void marriage;

38. Where a decree of dissolution of marriage under this Act has Re-marriage.

become absolute, a party to the marriage may marry again.

· 37. Where a decree nisi has been made but has not become absolute, Rescission of
. .. f decree mst

the 'court by which the decree was made may, on the applicatIOn 0 a on ground of
· party to the proceedings, or on the intervention of the Attorney-General, mi~car:iage

if it is ·satisfied that there has been a miscarriage of justice by reason of ofJustice.

fraud, perjury, suppression of evidence or any other circumstance, rescind
· the decree and, if it thinks fit, order that the proceedings be re-heard.

36. Notwithstanding anything contained in this Part, where a decree Rescission of
nisi has been made in proceedings for a decree of dissolution of marriage, ~~c::: nisi .

the court may, at any time before the decree becomes absolute, upon the parties
il

d
· application of the parties to the marriage, rescind the decree on the ground recnnc e •

that the parties have become reconciled.

35. (I) Where a d~cree nisi becomes absolute, the Registrar of the Certifidcate
. as to ecree

court by which the decree was made shall prepare and file a memorandum absolute.
of the fact and of the date upon which the decree became absolute.

(2) Where a decree nisi has become absolute, any person is entitled,
.on application to the Registrar of the court by which the decree was made,
to receive a certificate signed by the Registrar that the decree nisi has
become absolute.

(3) A certificate given under sub-section (2) is, in all courts (whether
··exercising federal jurisdiction or not) and for all purposes, evidence of the
matters specified in the certificate.

(4) The regulations may provide for the establishment of central records
of decrees made under this Act and for the notification of decrees to the
.appropriate marriage registering authorites of the States and Territories.

l1,

34. (I) Subject to this section, a decree nisi made under this Act
becomes absolute by force of this section at the expiration. of a period of

.I month from the making of the decree or from the making of an order
under section 42, whichever is the later.

(2) Where a decree nisi has been made in any proceedings, the court
of first instance (whether or not it made the decree), or a court In which
an appeal has been instituted, may, either before or after it has disposed
of the proceedings or appeal, and whether or not a previous order has
been made under this sub-section-

(a) having regard to the possibility of an appeal or further appeal,
make an order extending the period at the expiration of which the
decree nisi will become absolute; or

(b) if it is satisfied that there are special circumstances that justify
its so doing, make an order reducing the period at the expiration
of which the decree nisi will become absolute.

(3) Where an appeal is instituted (whether or not it is the first appeal)
before a decree nisi has become absolute, then, notwithstanding any order
in force under sub-section (2) at the time of the institution of the appeal
but subject to any such order made after the institution of the appeal,
the decree nisi, unless reversed or rescinded, becomes absolute by force
of this section-

(a) at the expiration of a period of I month from the day on which
the appeal is determined or discontinued; or

(b) on the day on which the decree would have become absolute
under sub-section (I) if no appeal had been instituted,

whichever is the later.

When decree .
becomes
absolute.

(4) A decree nisi shall not become absolute by force of this section
where either of the parties to the marriage has died.

(5) In this section, " appeal ", in relation to a decree nisi, means
(a) an appeal or application for leave to appeal against, or an inter

vention or application for a re-hearing relating to-
(i) the decree nisi; or

(ii) an order under section 42 in relation to the proceeclings
in which the decree nisi was made; or .
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:; 6verseas .custody, ord~r" ~eaps ,.an. order made by a' C~l\~' \/1 a
,presc~lbed,overseas country, bemg-,- " ',' . "':'- '--

• ..,' • - 1 :' i-.,.' - '_ ...." f

(a) an order for custody of, or access to, a child wh~h~~;~Qt
, attained the age of 18 years; or ' ' " ,

'(bY an order v~rying ',or drschargillis' an order bf"th6'kind
" r~ferred tom paralSf~ph' (a); including an order 'c'itthfft

kmd made under thiS' Act: " " ,',. 'e; - r! "

, 40. (I) Subj.ectto any ~rder: of a, cQllftfo.rthe timebeillg,ill{9rce"
each pf the partIe~ to a marnage IS a 8}lardlan <;>f ,my, child of the IIl~Pli;tge,

who has not attal.ned the age of ,J~years'lmd those, pa~ties have thejoint
custody of the child " '.. ..,.-

• "',; ,,'-,:', ,'" -.." ,-,~!L,

, (2) A party to a marriage may institute proceedings under thisA,ct with
respect to the custod:, or guardianship of, or access t~, il chiid ofthe mariiar;e.

(3)~n order With respect to ,the custody or mardianship of"or aCyefiS
to, a chIld- ,--' :. " -. i.

(a) shall not be made in respect of a' child who has attained thedlge,
of 18 years or is or has been married; and , ,,','

(b) ?eases to be in force when the child attains the age of 18 years Of'

; IS adopted by a person who is not a party to the marriage marries.,

(3A) Unless a court haviogjurisdicti0ll imder tbis Act otherwise!l~«iers'
an ord~r i~ respect of the custody or guardianship of, or access to, it Chili
of a marrIage ceases to be iu force ifthe'child is adopted by a person who,
is not a party to the marriage.

(4) On the death ?fa party to a I:D;arriagein whose favour a custody
order has b~en n:ade ~n respect of a child ofthe marriage, the other party
to the marnag~ IS entitled to the custody or t1l.e child only if the court so'
orders on application by that pther party and; upon such an application,
any other person who had the care and control of the child at the time of
the application is entitled to be a party to the proceedings.

41. (I) Where-

(a) there is a child (being a child who has not attained the age of
18 years) of a marriage in respectofwhichproceedings for principal
relief have been instituted; or' ' " '

, (b) proc~edings for the custody or guardianship of, or accesstJ;
a child of a marriage who has not attained the age of 18yelir~
are contested,

'the court may, at any stage of the prOceedings, of.its Own ,motion or:upon
the request of a part~ to the proceedings,; make :j.n ,order directillg. tpe

,parties to the proceedmgs to attend a conference with a welfare officer to
,discuss 1he ,welfare of the child'ill:id;'ifthere'are any differences between
the parties iJs'to'matters affeCting the'welfar~ of.the child fo''l5hdeavour
to resolve those differences. ' .. ' ',/, "

': 43.' (I) In proceedings with respect to the custody or guardianship of, Powers ofCourt in
-oi' access to, a 'child of a 'marriage- " custodial

".' '.' " ,'., ".' , , _ . proceedings.
:;,/",(q} (he court sha/( regard the'.welfar~ ,of the child as the paramount
W(\'£," con~ider(ltion 'and in 40il;g ~o shall take intoaccoU[lt the wishes

of the child;

'.

•

"
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'42. (1) A dec~ee nisi of dissolution of marriage does not become Decree
,,', "b d h' dId th - - tic fi d absolute:absolute unless the court, y or er, as ec are at It IS sa s e - where

" fa) 'that there are no,children ofthemarriage who have not attained children.

the age of 18 years; or

,(b) that the only children of the marriage who have not attained the
age of 18 years, are the children specified in the order and that-

(i) proper arrangements in an the circumstances have been
made for the welfare ofthosechildren; or

(ii) there are circumstances by reason of which the decree
nisi should become absolute notwithstanding that the court
is not satisfied that such ar,rangements have been made.

(2) Where, in proceedings, for a «iecree; of dissolution of marriage, the
-court"is.in doubt whether the.an:angements made for the welfare of a child
of the marriage are proper in all the circumstances, the court may adjourn
the ,pr.oceedings until a report has been, obtained from a welfare ,officer

,r.eg;!J'd,irtg those arrange~ents.

.. ,'
I,J3))fa partyfails to attend,acopference in respect of which an order
has been made under subcsection{I), it is the duty ofthe,welfare officer to
report the failure to the court but the failure does not constitute a contempt
,of the court.

"(4) The court may adjourn' any proceedings referred to iii sub·
'seCtion (1) until a report has been obtained from a welfare officer on such
matters relevant to the ,Proceedings as the court considers desirable, and
,may receive the report In evidence.

, (5) Subject to sub~section (4),' evidence of anything said or of any
:a~ssionmade at a conference that takes place in pursuance of an order
made under this section is notadmissible in any court (whether exercising
federal jurisdiction or not) or in proceedings before a person authorized by
;a, law of Australia or ofa State or Territory, or by consent of parties, to
,hear evidence.

,J,~14 ,F,qm(lrLqw No.

. (2) Where thecourt makesan order undersub·section (1), it may fix
'ia 'place' and time for' thecoruerence to take place or' direct that the
,conference shall take place ataplace and time to be fixed by a welfare
:i6ffieerl :.. '

oj>,''- .; J ,.'

i914,
":"':' --(\\;"'-'\
Family LawNo: -26

Conferences
with, and
reports by,
welfare
officers.

Rights of
guardianship
and custody

.of children.
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{b) except where the court is satisfied that it is necessary to do So by
reason of special. circumstances, the court shall not make an ort;ler
with respect to the custody oj, or access to, a' child who' has
attained the age of 14 years where the order would be contrary, to'
the wishes of the child; and.

(c) Subject to paragraphs (a) and (b), the court may make such order
in respect of those matters as it thinks proper. ':

(1) In proceedings 'with respect to the custody or guardiauship of, or'
access to, a child of a marriage--

(a) the court shall regard the welfare of the child as the param~unt
c(jnsideration; ,

(b) where the child, has attained the age of 14 years, the court shall riot
make an order under this Part contrary. to the wishes of the child
unless the court is satisfied that, by reason of special circumstanc~"
it is necessary to do so; and «

(c) SUbject to paragraph (a) and (b), the court may make snch order
in respect of those matters as it thinks proper, including an order'
until further order. ' "

(2) In proceedings with respect to the custody of a child of a marriage,
the court may, if it is satisfied that it is desirable to do so, make an order
placi~g the child in the custody of a person other than a party to the
marnage.

(3) Where the court makes an order placing a child of a marriage in '
the custody of a party to the marriage, or of a person other than a party
to the marriage, it may include in the order such provision as it thinks
proper for access to the child by any person. '

(3A) Where a court makes an order for joint custody of a child of a
marriage or declines to make an order for the sole custody of the child,
it may make orders as to access or such other orders as it tbinks proper.

(4) Where a court makes an order under this Part with respect to a
child, the court may also, if it thinks the welfare of the child so requires,
by order direct that compliance with the first-mentioned order shall, as,
far as practicable, be supervised by a welfare officer.

(5) An order under this section may be a permanent order or an order
pending the disposal of the proceedings. '

(5) Where the court is of tbe opinion that tbere is a possibility or threat
that a child will be removed from Australia, it may order the passport of the
child and of any other person concerned to be delivered up to the court upon
such conditions as the court thinksfit.,

(6) The court may discharge or vary an order under this section, or
may suspend any part of the order and may revive the operation of any
part so suspended.

(7) On an application foithe discharge or variation of an order under
this section in respect of a child who has attained the age of14 years, if
the court is satisfied that the discharge or variation of the order would be
in 'accordance with the wishes of the, child, it shall discharge or ,vary the
order accordingly unless the court is satisfied that it is undesirable to do
so by reason of special circumstances.

(8) Where an order made by a court (including a court ofa prescribed
overseas country) with respect to the custody of a child is in force, a court
haviu'g jurisdiction under this Act may issue a warrant authorizing or'
directing the person, or any of the persons; to whom it is addressed to
take possession of the child and to deliver the child to the person entitled
to custody or to some other person 'or authority (iJlcludinga, persOll,or
authority in or 'from a prescribed overseas country) named in, the order
on behalf of th~ person entitled to custody. "

(9) Where an order made by a court (including a court of a prescribed,
overseas country) entitling a person to access to a child is in force,a:court
having jurisdiction under this Act may, for the purpose of giving effect
to the order, issue a warrant authorizing or directing the person, or any
of the persons" to whom it is addressed to take possession of the child and
to deliver the child to the person so entitled to access.

(10) Where an order entitles more than one person to the custody of
a child, a warrant shall not be issued under this section for the removal
of the child from the possession of one of those persons and the delivery
of the child to another of them.

(11) The Attorney-General may appoint persons to be enforcement
officers for the purposes of this Part and a warrant under sub-section (8)
or (9) may be addressed to a person so appointed.

44. Where, in proceedings with respect to the custody, guardianship, or Separate
maintenance of, or access to, a child of a marriage, it appears to the court ~~~;~iionof
that the child ought to be separately represented, the court may, of its own child.
motion, or on the application of the child or of an organization concern.ed'
with the welfare of children or of any other person, order that the child
be separately represented, and the court may make such other orders as
it thinks necessary for the purpose of securing such separate representation.

, 45. The court may proceed with the hearing of proceedings in relation Where ,
to a child notwithstanding that the person by whom the proceedings were ~~i~,;~:.m ,
instituted has failed to comply with an order of the court or of another
court having jurisdiction under this Act.

46. (I) In this section- , Registration
inter~State of

"court", in relation to a State or Territory, means the Supreme Court, orders for
or a court of sUll\ffiary jurisdiction, of that State or Territory; custodY,olf

. ex-nuptla
" custody order" means a subsisting order for custody of, or access to;; children.

an ex-nuptial child who has not attained the age of 18 years.

/

-.

.• '
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. (2)' 'rh~ regul~tions may make provision for an in relati(jnt6 the
transmission to aprescribed overseas country ofcopies6f,and"documents
,relating' to, an order made by'a court irr Australia with: respect to custody
of;, or access to, a child who is the subject of an overseas 'custody' brder.

49. (1) Where an order is made under this Act grantirrgto: a person Interfering

rhe p~st5'4Y .of.a child of a marri~ge: a pers~nslJall not remov~!t4e~hild :~~m:2
frpmthe "are and control of the first,me1;ltIoneclperspll c()ntrary ,to,the custody
order or'interfere with the exerCise of the mst:rnen#ilnedper,soJ;l's ,fights order. '
under the order in respect of the child. ,,' '" , . , ,

(2) ,Where an, order is made under this Act granting to ,a pers()n the:""
custody ofa cJJild ofa marriage, being aehild that is inthe care.and <:pntrol
of another person, that other person shall, upon demand by the person

, entitled to the custody of the child under the order, deliver the child to
.that person. ' .

(3) Where an order under this Act provides for a person t() have' ~ccess
to a child of a marriage, a person shall not, withoutjust cause or excuse,
hinder or prevent the first-mentioned person from obtaining access to the
child in accordanCe with the order or interfere with the access to the 'child
that the first-mentioned person is entitled to in accordance withthe·order.

(4) Sub-sections' (1), (2) and (3) apply to an order registered in' a'court
under section 46 or 47 as if the order were an order made under this Act.

(5) A person shall not, prevent or hinder the execution of a warrant
issued in pursuance of section .43.

(6) If a court having jurisdiction under this Act is satisfied that a
person has knowingly and without reasonable cause contravened or failed
to comply with a provision of this section, that courtmay- '

(a) order that person to pay.a fine not exceeding $1,000;
(b) require that person to enter into a recognizance, with or without

sureties, in such reasonable amount as the court thinks 'fit, that
that person will comply with the relevant order" or order that
person to be imprisoned until that person enters into such a
recognizance or until the expiration of 3 months, whichever first
occurs;

(c) order that person to deliver up to the court that person's passport
and such other documents as the court thinks fit; and

(d) make such other orders as the court considers necessary to .enforce
. compliance v:ith this section.., '

(6A) Where an act or omission referred to insnb-section (6) is an
offence ,against any other law, the person committing' the offence maybe
prosecuted and convicted under that law, but nothing in this' section' shan
'render aiiy person liable to be punished tWiCe in respect of tnesame offence;
'.)"":0-1.,,"; ",;({. '-;'1 "-_ ',- '. "~_,""-; 'i .. J '~,' "I;'" ;':",'i' ;'-j;:-,

. ,. (7) Sub-section (6) does not prejudice the power of a court tq ,pup.i,~,h

a person for contempt of court. .

(2) The regulations may make provision for and in relation to-
(a) the registration in the courts of aState of custody orders made by

.the courts ofother States or by the courts of the Territories; and
(b) the. registration in the courts of a Territory of custody orders

made by the courts of other Territories or by the courts of the
States.

.. ·(3) Where a custody order is registered in a court under this section,
the order has the same force and 'effect as if it were an order made by that
court under this Act. .

47. (1) The regulations may make provision for and in relation to the
. registration in courts in Australia of overseas custOqy orders.

(2) Where an overseas custody order is registered in a court under this
section, the order has the same force and effect as if it were an order made
by that court under this Act.

(3) Where .an overseas' custody order is so registered, a court in
Australia shall not, where it becomes aware of the order, exercise juris
diction in proceedings for the custody of, or access to, the child the subject
of the overseas custody order, unless- .

(a) every person having rights of custody or access in relation to the
child under the overseas custody order consents to the exerci~e

of jurisdiction by the court in the proceedings; or
(b) the court is satisfied that there are substantial grounds for believing

that the welfare of the child will be adversely affected if the court
. does not exercise jurisdiction in the proceedings:

(4) Where the court exercises jurisdiction in' proCeedings for the
custody of,or access to, a child who is the subject of an overseas custody
order, the court shall not make an order with respect to the custody of,
.or access to, the child unless the person who instituted the proceedings
satisfies the court-

(a) that the welfare 'of the child is likely to be adversely affected if
the order is not'made; or

(b) that there has been such a change in the circumstances of the
child that the order ought to be made.

Transmiss!on 48. (1) Where an order:made by a court in Australia with respect to
~~~d:alianthe custody of, or access to, a childwhohas not attained the age of 18
orders to years may be enforced in a prescribed overseas country under provisions
~~:'t~ .porresponding to the provisions of section 47, .the Registrar of the court

. sh!!ll, if so requested in writing by a person having rights of Gustody. or
acpess in relation to the child under the order, sendto an appropriate
court or authority in that country sucp. dOPuments andinformation..as
are necessary for. secUring the' enforcement of the order in the overseas
.Country:" ". . ... . , ",'

Overseas
custody
orders.



Right of 51. A party to a marriage is liable to maintain the other party, to the
spous.e to
maintenance. extent that the first-mentioned party is reasonably able to do so if and

only if, that other party is unable to support herself or himself adequ~tely,
whether by reason of having the care or control of a child of the marriage
who has not attained the age of 18 years, or by reason of age or physical
or mental incapacity for appropriate gainful employment or for any other
adequate reason having regard to any relevant matter referred to in sub
section 54 (2).

52. The parties to· a marriage are liable, according to their respective
financial resources, to maintain the children of the marriage who have not
attained the age of 18 years.

'.

.•..
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55. (1) In deterrnining--'
(a) whether to make an order for the maintenance of a child of a

marriage; or

(b) the period for which such an order should continue in force or the
amount of any payment to be required to be made under such an
order,

the court shall, in addition to the matters referred to in section 54, take
into account-

(c) the income, earning capacity, property and other financial
resources of the child;

(d) the financial needs of the child; and

(e) the manner in which the childis being, and in which the parties to
the marriage expected the child to be, educated or trained.

19223/13-2

(ba) whether either party has the care or control of a child of the marriage
who has not attained the age of 18 years;

(c) the financial needs and obligations of each of the parties;.
(d) the responsibilities of either party to support any other person;
(e) the eligibility of either party for a pension, allowance or benefit

under any law of Australia or of a State or Territory or under
any superannuation fund or scheme, or the rate of any such pen
sion, allowance or benefit being paid to either party;

(f) where the parties have. separated or the marriage has been dis
solved, the standard of living of the parties before the breakdown
of the marriage; a standard of living tbat in all the circumstances
is reasonable. •

(g) the extent to which the payment of maintenance to the party
whose maintenance is under consideration would increase the
earning capacity of that party by enabling that party to undertake
a course of education or training or to establish himself or herself
in a business or otherwise to obtain an adequate income;

(ga) the extent to which the party whose maintenance is under con
sideration has contributed to the income, earning capacity, property
and financial resources of the other party;

(h) the duration of the marriage and the extent to which it has
affected the earning capacity of the party whose maintenance is
under consideration;

U) if the party whose maintenance is under consideration is co
habiting with another person-the financial circumstances
relating to the cohabitation of the cohabitation; and

(k) the terms of any order made or proposed to be made under
section 58 in relation to the property of the parties.

1974

:
t.

, r

1974Family Law

PART Vll-MAINTENANCE AND PROPERTY

50. In this Part-
" marriage " includes a void marriage;
" re-marriage ", in relation to a person who was a party to a purported

marriage that is void, means marriage.

No.

53. In proceedings with respect to the maintenance of a party to a
marriage or of a child of a marriage, the court may make such order as it
thinks proper for the provision of maintenance in accordance with this
Part.

(1) In exercisiug jurisdiction under this Part, the court sball take into
account only the matters referred to'in sub-section (2).,

(2) The matters to be so taken into account are-
(a) the age and state of health of each of the parties;
(b) the income, earning capacity,.property and other financial resources

ofeach of these parties;

(b) the income, property .and financial resources of each of the parties
and the physical and mental capacity of each of them for appropriate
gainful employment;

54.. (1) In determining-

(a) what constitutes adequate support of a party to a marriage for the
purpose of section 51;

(b) whether to make an order for the maintenance of a party to a
marriage or a child of a marriage; or

(c) the period for which such an ,order should continue in force or the
amount of any payment to be required to be made under such an
order,

the court shall take into account only the· matters referred to in sub
section (2).

Definition.

Powers of
court in
maintenance
proceedings.

Maintenance
of children.
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59. The court, in exercising its powers under this Part, may do any General
or all of the following:- powers ofcourt.

(a) order payment of a lump sum, whether in one amount or by
instalments;

(b) order payment of a weekly, monthly, yearly or other periodic
sum;

(c) order that payment of any sum ordered t6 be paid be wholly or
partly secured in such manner as the court directs;

(d) order that any necessary deed or instrument be executed and that
such documents of title be produced or such other things be done
as are .necessary to enable an order t6 be carried out effectively
or to provide security for the due performance of an order;

. (e) 'appoint or remove trustees;

Urgent
maintenance
cases.

Declaration
of interests
in property.

(2) Subject to sub-sections (3) and (4)-

(a) an order shall not be made for the maintenance of a child who has
attained the age of 18 years; and

(b) an order for the maintenance of a child ceases to be in force when
the child attains the age of 18 years.

(3) The court may-

(a) provide in an order for the maintenance of a child who has not
attained the age of 18 years that the order shall continue in force
until a day that is later than, or for a period that extends beyond,
the day on which the child will attain that age; or

(b) make an order for the maintenance of a child who has attained
the age of 18 years, being an order that is expressed to continue in
force until a day, or for a period, specified in the order,

if the court is satisfied that the provision of the maintenance is necessary
to enable the child to complete his education (including vocational
training or apprenticeship) or because he is mentally or physically handi
capped, and, in that case, the order continues in force until that day or
the expiration of that period, as the case may be.

(4) The court shall not make an order under sub-section (3) unless it
is satisfied that, having regard to the child's standard of living and the
availability of educational and social benefits, refusal to make the order
would subject the child to substantial hardship.

56. Where, in proceedings with respect to the maintenance of a party
to a marriage or a child of a marriage, it appears to the court that the
party or child is in immediate need offinancial assistance, but it is not
practicable in the circumstances to detennine immediately what order, if
any, should be made, the court may order the payment, pending the
disposal of the proceedings, of such periodic sum as the court considers
reasonable.

57. (1) In proceedings between the parties to a marriage with respect
to existing title or rights in r~spect of property, the court may declare the
title rights, if any, that a party has in respect of the property..

(1A) Where a court makes a declaration under sub-section (1), it
may make consequential' orders to give effect to the declaration, including
orders as to sale or partition and interim 'or permanent orders as to
possession.

(2) An order under this section is binding on the parti~sto the marriage
but not on any other person. .. . .

I'

58. (1) In proceedings with respect to the property of the parties to
the a marriage or either of them, the court may make such order as it thinks
fit altering the interests of the parties in the property, including an order
requiring either or both of the parties to make, for the benefit of either
or both of the parties or a child of the marriage who has not attained the
age of 18 years, such settlement or transfer of property as the co'urt
determines.

(2) The court shall not make an order under this section unless it is
satisfied that, in all circumstances, it is just and equitable to make the
order.

(3) The court shall not make an order under this section unless a
decree nisi for dissolution of the marriage, or a decree of nullity of the
marriage, has been made or proceedings for a decree of dissolution or
nullity of the marriage have been instituted in that court or in another
court having jurisdiction under this Act.

(4) In considering what order should be made under this section the
court shall take into account-

(a) the financial contribution made directly or indirectly by or on
behalf ofa party or a child to the acquisition, conservation or
improvement of the property;

(bY the contribution made directly or indirectly to the acquisition,
conservation or improvement of the property by either party in
the capacity of homemaker or parent or otherwise;

(c) the effect of any proposed 'order upon the earning capacity of
either party;

(d) the matters referred to in sub-section 54 (2) so far as they are
. relevant; and

(e) any other order made under this Act affecting a party.

Alteration or
property
interests.

r.-"-:



(4A) An order with respect to the maintenance of a child of a marriage
ceases to have effect npon the marriage of the child.

(4) An order with respect to the maintenance of a party to a marriage
ceases to have effect npon the re-marriage of the party•.

(4) An order with respect to the maintenance of a party to a marriage
or a child of a marriage ceases to have effect upon the re-marriage of the
party or the marriage of the child. '.

3~
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(4c) Any moneys paid iu respect of a period after the event referred
to in snb-section (4) or (4A) may be recovered in a court having jurisdiction
under this Act. . .

(5) Nothing in this section affects the recovery of arrears due under an
order at the time when the order ceased to have effect.

62. (1) In proceedings with respect to the maintenance of a party to a Modification

marriage or of a child of a marriage, if there is in force an order (whether ~:n:'~'
made before or afteithe commencement of this Act) with respect to the order.
maintenance of that party or child by the other party to the marriage- .

(a) made bythe court; or
(b) made by another court (including the Superior Court or the

Supreme Court of a State or Territory) and registered in the
first-mentioned court in accordance with the regulations,

the court may-
(c) discharge the order if there is any just cause for so doing;
(d) suspend its operation wholly or in part and either until further

order or until a fixed time or the happening of some future event;
(e) revive wholly or in part an·order suspended under paragraph (d);

or

(f) subject to sub-section (2); vary the order so· as to increase Or
decrease any amount ordered to be paid or in any other manner.

(2) The court shall not make an order increasing or decreasing an
amount ordered to be paid by an order unless it is satisfied-

(a) that, since the order was made or last varied-
(i) the circumstances of a person for whose benefit the .order

was made have so changed;
(ii) the circumstances of the person liable to make payments

under'the order have s6 changed; or .
(iii) in the case of an order that is binding on a legal personal

representative, the circumstances of the estate are such,

as to justify its so doing;
(lJ) that, since the order was made,. or last varied, the. cost of living

,has changed to such an extent as to justify its so doing; or ,
. (c) that material facts were withheld.from the court that made the:

order or from a court that varied the order or material evidence
previously given before such a court was false.

(4B) Where a re-marriage referred to in snb-section (4) or a marriage
referred to in snb-section (4A) takes place, it is the duty of the person
for whose benefit the order was made .to inform withont delay the person
liable to make payments under tbe order of the date of the re-marriage·or
marriage.
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(f) order that payments be made direct to a party to the marriage,
to a trustee to be appointed or into court or to a public authority
for the benefit of a party to the mamage;

(g) order that payment of maintenance in respect of a child be made
to such person or public authority as the court specifies;

(h) make a permanent order, an order pending the disposal of pro
ceedings or an order for a fixed term or for a life or during joint
lives or until further order;

(i) impose terms and conditions;
(j) make an order by consent;
(k) make any other order (whether or not of the same nature as

those mentioned in the preceding paragraphs of this section),
which it thinks it is necessary to make to do justice; and

(1) subject to this Act, make an order under this Part at any time
before or after the making of a decree under another Part.

60. In proceedings under this Part, other than proceedings under
section 57 or proceedings with respect to maintenance payable during the
subsistence of a marriage, the court shall, as far as practicable, make such
orders as will finally determine the financial relationships between the
parties to the marriage and avoid further proceedings between them.

61. (I) An order with respect to the maintenance of a party to a
marriage or a child of a marriage ceases to have effect upon the death of
the party or child.

(2) Subject to sub-section (3), an order with respect to the maintenance
of a party to a marriage or a child of a marriage ceases to have effect upon
the death of the person liable to make payments under the order.

(3) Sub-section (2) does not apply in relation to an order if the order
is expressed to continue in force throughout the life of the person for whose
benefit the order was made or for a period that had not expired at the
time of the death of the person liable to make payments under the order
and, in that case, the order is binding upon the legal personal representative
of the deceased person.

No.
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64: (1) In proceedings under this Part, the court may set'asideor
restn\~n.th~ .m~kin¥ of a~ instrt\mem or dispositioll by or on behalf of,
orbydirectlOrt ?r m th~.mF,e~es\ of, ilparty if it is made or proposed to
be ,made to ,~~feataIl ~~,lStlIlg or !lIlticipated or~,er' in thoseproceeding~
for costs, manitenance or the deClaration or alterati9nofanYiriterests iil
property. ",I""

". ".

.'

'.

'~.' "
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(2) The court may order that any money or real or personalproperty
dealt with by any such instrument or disposition may be taken in execution
or charged with the payment of such sums for costs or maintenance as
the court directs, or that the proceeds or a sale shall be paidinto court
to abide its order. '

(3) The court shall have regard to the, interests of, and shall make any
order proper for the protection of, a bona'fide purchaser or other person
interested. ' '

, ,(4) A party or a person acting in collusion with a party may be ordered
to pay the costs of another party or of a bona fide purchaser or other
person interested of and incidental to any such instrument or disposition
and the setting aside or'restraining of the instrument or disposition.

, (5) ln this section, " disposition" includes a sale and a gift.

65. (I) A maintenance agreement is not enforceable unless it has been
approved by the court and the approval has not been revoked.

(2) In proceedings for the approval of a maintenance agreement, if
the court is satisfied that the provisions of the agreement with respect to
financial matters are proper, the court shall approve the agreement, but,
if the court is not so satisfied, it shall refuse to approve the agreement.

(3) A maintenance agreement ceased to be in force upon the death of
a party to the agreement unless the agreement otherwise provides.

(4) A court may' revoke its approval of a maintenance agreement
only if it is satisfied that the concurrence of a party or the approval of
the court was obtained by fraud or that the parties to the agreement
desire the revocation of the approval.

, (5) Where a court has approved a maintenance agreement and the
approval has not been revoked, the agreement shall be deemed to be
registered in that court.

(6) The regulations may make provision for and in relation to the
registration in a court having jurisdiction under this Act of a maintenance
agreement that has been approved by another court under this section.

(7) A subsisting maintenance agreement that is registered in a court
IIlay' be enforced as if it were allorder ,of that court.

'(8) Subject to sub~section(9), where a subsisting maintenance agree
ment that is registered makes provision with respect to financial matters,
the court shall not make an order with respect to the financial matters
dealt within the agreement.

,', ,(9), )vh~re thecourtis' satisfied thatthearnirtgementSln adsubsisting
lllah.1.tenance agreement that iSTe~isteredrelating toll' child of the marriage
who, has pot attaiJie4 th~ ~g~6f l8.Year~,!l~e noi.o'Pger Proper, itmay lllake
ab.'order under tliisl'aft:" ' ""." ;"'.<",' ,
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q) Sub-section (2)does not prevent the court from making anorder
varymg an order made before the date of commencement of this Act if
the firstcmentioned order is made for the purpose of giving effect to
section 51 this Part.

(4) In satisfying itself for the purposes of paragraph (2) (b), the court
shall have regard to any changes that have occurred in the Consumer Price
Index published by the Commonwealth Statistician.

(5) The court shall not, in considering the variation of an order, have
regard to a change in the cost of living unless at least 12 months have
elapsed since the order was made or was last varied having regard to a
change in the cost of living.' , '

(6) An order decreasing the amount of a periodic sum payable under
an order or discharging an order shall not be expressed to be retrospective
to a date earlier than 12 months before the date of the application for
the variation or discharge.

(7) For the purpos,es of this section, the court shall have regard to the
provisions of sections 51, 54 and 55.

(8) The discharge of an order does not affect the recovery of arrears
due under the order at the time as at which the discharge takes effect.

63. (I) Where-

(a) an order under this Part has directed a person to execute a deed
or instrument; and

(b) that person has refused or neglected to comply with the direction
or, for any other reason, the court thinks it necessary to exercise
the powers of the court under this sub-section,

the court may appoint an officer of the court or other person to execute
the deed or instrument in the name of the person to whom the direction
was given and to do all acts and things necessary to give validity and
operation to the deed or instrument.

(2) The execution of the deed or instrument by the person so appointed
h~s the same force and validity as if it had been executed by the person
directed by the order to execute it.

, (3) The court may make such order as it thinks just as to the payment
of ~he costs and expenses of ,and incid~ntal to the preparation of the deed
or mstrument and its execution.
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(2) The Supreme Court of each State is invested with jurisdiction to,
hear and determine appeals tlnder this section.

PART IX-APPEALS :l
70. An appeal does not lie from a decree of dissolutionof marriage No ~ppe:U.

after the decree has become absolute. '~;61~~~

. 71. (1) A person aggrieved by a decision of a Judge of the Supreme t~:::'~urts
Court of a State exercising jurisdiction under this Act or of the FalUily exercISIng

Court exercising original jurisdiction under this Act may, within the time ?ri!lio~I.
. h Full C t JurISdiction.

prescribed,by the regulations, allpeal from the decree to t e our
of the Family Court.

72. Notwithstanding anything contained in the Judiciary Act 1903- A~peals to
1973, an appeal does not 'lie to the High Court, except by special leave: High Court,

,of the High Court, from a judgment, decree or order of the Supreme
Court of a State given or made under this Act, whether in the exercise
oforiginal or appellate jurisdiction.

. '., .
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(2) Upon such an appeal, the Full Court may affirm, reverse or vary
the decree the subject of, the appeal and may, make such decree as, in
the opinion of the' court, ought to have been made in the first instance,
or may, if it tWnks fit, order a re-hearing, on such terms and conditions,
if any, as it thinks fit.

.J'. ::

(3) Upon such an appeal the Court may affirm, reverse or var)' the
decree the subject of the appeal and may make such decree as, in the
opiniqn of the Court, ought to have been made in the first instance, or
inay, if it thinks fit, order a re-hearing on such terms and conditions,
if'any, as it thinks just.

72. Notwithstanding' anything contained in the Judiciary Act 1903-- A~peals to
, ' . • 'd 'f d f 'tHlghCOurt.

1973, an appeal does not lie from a Judgment, ecree 0 or er 0 ,a c,our.,
exercising jurisdiction under this Act, whether original or appellate,
except-

(a) by special leave of the High. Court;. or
(b) upon a certificate of the, Full Court of the Family Court t!la,t an

important question of law or of public interest is involved.

,',' 71. (1) A person aggrieved bya decree oJ. a Judge oJ. the Supreme Appeal~
Court' of a, State exercising jurisdiction w,ith which that Court is, invested J:;e~"!Je
by this Act may within such time as is prescribed, appeal from 'the decree, State

, •. Po II C "C' 'f Supremeto the Supreme Court of that State 'Slttzng as a u ourt or as a our Court.

ofAppeal.

,69. (1) In proceedings other than proceedings for principal relief, any
person may apply for leave to intervene in, the proceedings, and the court
may make an order entitling that person to intervene in the proceedings.

(2) An order under this section may be made upon such conditions.
as the court thinks fit.

(3) Where a person intervenes in any proceedings by leave of the court,
he shall, unless the court otherwise orders, be deemed to be a party to'
the proceedings with all the rights, duties and liabilities of a party.

PART VIII-INTERVENTION

68. (1) The Attorney-General may intervene in, and contest or argue
any question arising in- '

(a) any proceedings under this Act where the court requests him to
do so or a matter arises that affects the public interest; or

(b) any proceedings under this Act with respect to the custody or
guardianship of, or access to, children.

, (2) Where the Attorney-General intervenes in any proceedings, he
shall be deemed to be a party to the proceedings with all the rights duties
and liabilities of a party. "

66. The regulations may make provision for and in relation to-

(a) the application of section 65, with such additions, exceptions and
modifications as are prescribed, to overseas maintenance agree.
ments; and '

(b) the transmission to !lppropriate courts or authorities of prescribed;
overseas countries of, or of copies of, maintenance agreements
and of agreements for maintenance of ex-nuptial children for the
purpose of securing the enforcement of those agreements in those
countries.

67. A maintenance agreement, or a deed or other instrument executed
by ~ person for the purposes of such an agreement or for the purposes of,
or 10 accordance with an order under, this Part, is not subject to any duty'
or ch!lrge stamp duty under any law of a State or Territory.

(10) Nothing in this Act affects the operation of !In agreement
sanctioned under paragraph 87 (1) (k) of the repealed Act or the rights
and obligations of a person under such an agreement.

(11) Subject to section 66, this section does not apply to overseas
maintenance agreements.
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PART X-PROCEDURE AND EVIDENCE

75. The regulations:may provide fOLevidenye. of any. material matter
to be given on affidayit at the hearinglof- '. " ..'

. , .• 'c'·',· _,.'- " . -:"",- ' •..•• , -.',._ ... ,;;._,>,'.,' ,_";: ;" ,:., ',-',rio: ," "." 1'.,',1: «,\
(a) .'proceedlngs,Jor;gip.~iJ?al.:r~Ife[,that. ar~H~d,efen,d~d,."a!!,~1;U/P,e"

ofheanng; and ,;.t"I_','l{ if-I' If'~ ,,'I'j '>,
"e." ".,""' .,"'; "j,H>,bl tt

73. (I) A person aggrieved by the decree of a court o~ summary
jurisdiction of a State or Territory exercising jurisdiction under this Act
may, within such time as is prescrib~d, appeal to the Superior Family
Court or to the Supreme Court of that State or Territory.

.(2) The Supreme Court of each State is invested with federal juris
diction, and jurisdiction is conferred on the Superior Family Coittt and
on the Supreme Court of each Territory, to hear and determine appeals

. instituted in that Court under this section. . '.

-.

.i',
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81. (1) In this section-. '.. .... ,
" applicant",in relation to the dissolution .or a,nnuIrn;ent of am~rrIage,

means the party at whose instance the dIssolution or annulment
was effected'; , ,

" marriage" includes a purported marriage that is void;,' , .,. ,.'
.. overseas country" means a country, or part of a country, outSIde

Australia; ,
.. relevant date'" in relation to a' dissolution or annuIrl1ent ~f a

marriage, m~ans the date of the institution of the proceedmgs
, that resulted in the dissolution or annulment;

.. respondent", in relation to the dissolu~ion or ~uhnent. of" a
marriage, me.ans a party to the marrIage not bemg the party
at\vhoseinstance the dissolution. or annuhnent ·wase.ffected.

(2) Fort~e:pufJJ?ses of this secti,ot,I,aperson.whois it rtatloha'l br'a
.'Country' of\vhkhan'overseascountry forms partshalI"be: de~rt,J,ed to be
;a national of that overseas country. :, ." "',,,'

PART XI-RECOGNITION OF DECREES

80. A decree under this Act has effect thro.ughout Australia and the ~:d~~~s
,external Territories other than' Papua NeW Gumea. Act,

1974

(b) proceedings other than proceedings for principal relief,

76. Where the paternity of a child is a question in issue in proceedings
,under this Act, the court may make an order ~eqniring e,itherp~ to the
'marriage or any other person to give such eVIde)lce as IS mate~Ial to the
.question.

77. (1) The parties to proceedings under this Act are compete1).t and
;compelIable witnesses.

(2) The parties to a marriage are comp~tent and co~pelIableto discl~se
"communications made between them durmgthe marnage, .' '..

(3) Sub-section (2) applies to communications made before, a.s welI as
itO communications made after,the'dateof commencement of thIS Aot:

78 The court shall forbid the asking of, or excuse a witness from Offens
d

ilve or
. , d I 'If scan a ous

,answering, a question that it regard& as offen~Iv~, scan ~ 0';1s, ms~ mg or questions.
!humiliating, unless the court is satisfied that It IS essentIal m the. mt\lrests
of justice that the question be answered,

79. In proceedings under this Act, the c~urt may re?eive as evi~e,nce r~~~ ~~ath
,of the facts stated in it a document purportmg to be eIther the ongmal or marriage,
.or a certified copy of a certificate, entry Of record of a birth, death or
marriage alleged to have taken place whether in Australia or elsewhere,

J

1974

,,.
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(2A) The Governor-General may, by Proclamation, fix a date as, the
date on or after which appeals to the 1'lupreme Court of a specified State
or Territory under this section may not be instituted.

(3) A court shall determine an appeal under this section in accordance
with-

(a) the law in force on the date on which the hearing of the appeal
isconchided; and

(b) the evidence that was before the court of summary jursidictiol1
and any other evidence adduced with the leave of that court
under sub-section (4),. .

(4) On the hearing of an appeal to Which this section applies a party
is not entitled to .adduce evidence except with the leave Of the court,-

(a) granted on the ground that the evidence relates to matters that
occurred after the hearing of the proceedings in the court of
summary jurisdiction; or

(I:» granted in special circumstances on another ground.

74. (I) Subject to sub-section (2) and to the regulations, all proceedings
under this Act in the Family Court, or in another court when exercising
jurisdiction underthis Act, shall be helu:d indosed court.

(2) Subject to the regulations, relatives or friends of either party,
marriage counsellors,welf:,re officers and legal practitionersm.ay be
presel)t in .court unless in a particular caselthe court otherwise orders.

(3) In proceedings under this Act, the court shall proceed without
undue formality and shall endeavour ,to ensure that the proceedirtgsare
not protracted., ". .

(4) Neither the Judge hearing proceedings under this Act nor counsel
shall robe,
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, (3) A dissolution or annulment of a marriage effected inaccord;ance
wIth th,e law of an overseas country shall be recognized as valid in
Anstralia where- ',' , " ' '

(a) ,the respondent was ordiriarily,resident ill the overseas country ~t
the relevant date;' "," .' ,';:

(b) the applicant was ordinarily resident in the overseas countrYa~
, ' the relevant date and either~ , , ',' "

(i) the ordinary residence of the applicant had c~nti~ued rot
, not less than I year immediately before the relevalltdate;

or '

, (li) the last place of cohabitation of the parties to the marriage'
, was in that country; " ". . . ;.

(c) the applicant or the respondent was domiciled in the overseas,
, country at the relevant date' ',

"',:"
, (d), the respondent was a national of'the overseas'country' at the

relevant date;

(e) the applicant was a national of the overseas country at. the
're1evarit ,c1ate and either-

(i) the applicant was ordinarily resident in that country at
that date; or ,', " ' ,':

(ii) the applic~nt had be~n ordinarily resident in that country
for a contmuous penod of I year falling, at least in part
within the 2 years inmIediately before the relevant date; 0;

(D the "applicant was a national of, and pr,esent in, the 'overseas
country at the relevant date and the last place of cohabitation:of
the p~ties to the marriage was in an overseas country the law
of WhICh, at the relevant date, did not provide for dissolution of
marriage or a1ll1uhnent of marriage, as the case may be. :

(4). A dis~olution or annu!IDent of a marriage shall 'not be recognized
as valid by VIrtue of sub-sectIon (3) where- , ' "

(a)' under the'common law rules ofprivate international law recog
nition of its ~alidity would be re~used on the ground that 'a party
to themarnage had been demed natural justice or that the
dissolution or annuhnent was obtained by fraud; or' ,

(b) recognitionwoulcl manifestly be contrary to public policy.

(5) Any dissolution or annulment of a marriage, that would be
recognized as valid under the common law rules of private international
law but to which none of the preceding provisions of this Section applies
sha~'be recognized a~, ~alid in Aust.ralia:a~d the operation of this, ,~g1:l:;
sectIOn shall not be hmIted by any unplicatIon:from those provisions.,' ,',

,",,-"',','.' .,>

(9) Where a dissolution or annuhnent of a marriage is to be recognized
as valid in accordance with this section, the capacity of a party to that
marriage to re-marry in accordance with the law of Australia is not
affected by the fact that the validity of the dissolution or annuhnent is
not recognized under the law of some other country.

(10) The preceding provisions of this section apply in relation to
dissolutions and annulments effected whether by decree, legislation or
otherwise, whether before, on or after the commencing date, and, for the
purposes of this section, any decree, legislation or other process by which
it is established that a purported marriage was or is to become void
shall be deemed to be an annulment of the marriage.

3837
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PART XII-ENFORCEMENT OF DECREES

82. (1) Subject to this Part and to the regulations, all decrees made
under this Act may be enforced by any court having jurisdiction under
this Act.

(2) A court shall not entertain a proceeding under this Act for the
,enforcement of a decree made by another court unless the decree is
registered in the first-mentioned court in accordance with the regulations.

(3) Where a person bound by a decree made under this Act has died,
'the decree may, by leave of the court by which it was made and on such
terms and conditions as the court thinks fit, be enforced, in respect of
liabilities that arose under the decree before the death of that person,
',against the estate of that person.

(6) Notwithstanding anything contained in this section, the annulment
jn accordance with the law of an overseas country of a marriage solemnized
under Part V of the Marriage Act 1961 or of that Act as amended, being
an annulment on the ground only of non-compliance with the formalities
prescribed by the law of the country in which the marriage was solemnized,
shall not be recognized as valid in Australia.

(7) For the purposes of this section, a court in Australia, in considering
the validity of a dissolution or annulment effected under the law of an
overseas country, may treat as proved any facts found by a court of the
,overseas country or otherwise established for the purposes of the law of
the overseas country.

(8) For the purposes of the preceding provisions of this section but
wit40ut limiting the operation of those provisions, a dissolution or
annulment of a marriage shall be deemed to have been effected in
accordance with the law of an overseas country if it was effected in
another overseas country in circumstances in which, at the relevant date,
it would have been recognized as valid by the law of the first-mentioned
overseas country.

19741974Familji.LawNo.,44



(2) The regulations may provide for practice and procedure as to
charging with contempt and the hearing of the charge.

(3) Where a person in contempt is not a corporation, the court may
punish the contempt by committal to prison or fine or hoth.
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86. (1) In this section- Overseas
enforcement"country with restricted reciprocity" means a country o,utside of main-

Australia' declared by Jhe regulations' to be, a country with tenance
restricted reciprocity for the purposes of this section; 'orders.

"IIIainteriance order"mearts an order with respect to the maintenance
of a party to a marriage or of a child of a marriage who has not
attained the age of 18 years or, to the extent provided by the
regulations, an order of the kind referred to in section 85;

"-reciprocating country" means a country outsideAilstralia declared
'by the regulations to be a reciprocating country for the' purposes
,of this section. . .

(b) medical, surgical, hospital or nursing expenses in respect of the
confinement of such a woman;

(c) the expenses of maintaining such a woman for a period
immediately following her confinement;

(d) the expenses of maintaining a woman who is expecting a child,
where the order was made by reason that she was expecting the
child;

(e) an amount in respect of the maintenance of an ex-nuptial child
who has not attained the age of 18 years where the order was made
on the basis that the person against whom the order was made is
a parent of the child;

(f) funeral expenses.in respect of an ex-nuptial child, where the order
was made on the basis that the person against whom the order
was'made is a parent of the child;

(g) funeral expenses in respect of the mother of an ex-nuptial child
where the order was made on the basis that the person against
whom the order was made is the father of the child; or

(h) medical, surgical, hospital or nursing expenses in respect of a
person, where the order was made by reason that an order for
the payment of expenses referred to in a preceding paragraph
has been made in relation to that person. '

(2) The regulations may make provision for and in relation to-
(a) the enforcement by a court ofa State having jurisdiction under this

Act of orders to which this section applies made by a court of
another State or of a Territory; and

(b) the enforcement by a court of a Territory having jurisdiction under
this Act of orders to which this section applies mGde ,by a court of
another Territory or qf a State.

'(2) The regulations may make provision for and in relation to the
enforcement in a State or Territory by a court having jurisdiction under
this Act of orders to which this sectioll applies made by a court in another
State or Tenitory.

1974

'i'
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(5) The court may make an order for
(a) punishment on terms;
(b) suspension of punishment; or
(c) the giving of security for good behaviour•

85.Cl) This section applies to an order for the payment of-
(a) the expenses of maintaining, for a period immediately before her

,confinement or expected confinement, a'woman who has been, or
is expected to be, confined for the purposes. of childbirth;

83. The regulations may make provision for and in relation to the
manner in which decrees made under this Act may be enforced including
provision for conferring jurisdiction on courts of the Territories or
investing State courts with Federal jurisdiction.

84. (1) After the commencement of this Act, no person shall be
imprisoned or otherwise placed in custody by reason of contravention
of, or failure to comply with, an order for the payment of money made in ,
a matrimonial cause and any person who is ina prison or other custody
at the commencement of this Act as a result of contravention of, or
failure to comply with, such an order shall be released forthwith.

(2) The release from prison or other custody under sub-section (1) of
a person who was in that prison or custody by reason of failure to pay
any moneys does not release the person from any liability to pay those
moneys.

(3) This section does not affect the operation of sub-section 49 (6) or
sub-section 90 (3). '

84A. (1) Notwithstanding any other provision of law, a court having
jurisdiction under this Act may punish persons for contempt in the face of
the court when exercising that jurisdiction or for wilful disohedience of any
decree made hy the court in the exercise of jurisdiction under this Act.

(6) Where a person is committed to prison for a term for contempt,
the court may order his discharge before the expiry of that term.

(4) Where a corporation is in contempt, the court may punish the
contempt by sequestration or fine or hoth.
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(2) The. regulations may make provision. for an in relation to-
(a) the registration in, and enforcement by, courts havingjurisdiction

under this Act of maintenance orders made by courts of recip
rocatiug countries or of countries with restricted reciprocity;

(b) the transmission to appropriate courts or authorities of recip
rocating .countries or of countries with restricted reciprocity of
maintenance orders made by courts having jurisdiction under
this Act for the purpose of securing the enforcemeut of those
orders in tbose countries;

(c) the making of orders (including provisional orders) for the
variation, discbarge, suspension or revival of maintenance orders
registered in accordance with regulations under this section or
transmitted to other couutries in accordance with regulations

.under this section, and the effect in Australia of orders under
this paragraph; and

(d) the making of orders for the confirmation of provisional orders
made by courts in reciprocating countries or in countries with
restricted reciprocity, being provisional ~aintenance orders or
provisional orders varying, discharging, suspending or reviving
maintenance orders, and the effect in Australia of orders under
this paragraph.

(3) The regulations may make different provision under tbis section
in relation to reciprocating countries from the provision made in relation
to countries with restricted reciprocity.

Convention 87. The regulations may make sucb provision as is necessary to enable
1'tRec.1'VfY the performance of the obligations of Australia under the Convention on
Mafu~en::nce. the Recovery Abroad of Maintenance signed at New York on 20 June

1956 but any such regulations shall not come into operation until tbe day
on wbich tbat Convention enters into force for Australia.

88. The Government of Australia may make arrangements with the
Government of a State for the performauce by officers of tbe State of
fuuctions under the regulations.

-..
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(3) The function of the Committee is to advise. the Attor~ey"General on
the working of this Act and on other mattersrelatmg to famdy law.

19223/73-3

(IA) III exercising its powers under sub-section (1) the court may make
an order relieving a party to a marriage from any obligation to perform
marital services or render conjngal rights.

(2) A court exercising jurisdiction under this Act in procee~i~gs o~her
than proceedings to which sub-section (1) a1?plies~ay gra~t a~ mJ.unctIon,
by interlocutory order or otherwise (includmg an mJunction m aId of the
enforcement of a decree), in any case in which it appears to the court to be
just or convenient to do so an~ either unco,!ditionally or uJ?on such terms
and conditions as the court thmks approprIate. .

(3) If a court having jurisdiction under this Act is satisfied that a
person has knowingly and without reasonable cal;lse c~ntravened or
failed to comply with all'injunction or order under thIS sectIon, that court
may-

(a) order that person to pay a fine not exceeding $1,000; .
(b) require that person to enter into a recognizance, wit~ or without

sureties in such reasonable amounts as the court thmks fit, that
he will 'comply with the injunction or order, ~r order him ~o be
imprisoned until he enters into such a recogmzance or untIl the
expiration of 3 months, whichever first occurs;

(c) order that person to deliver up to the court such documents as
the court thinks fit; and

(d) make such other orders as the court considers necessary to enforce
compliance with this injunction. or order. ..

(4) Sub-section (3) does not prejudice the power of a court to punish
a person for contempt of court. .

(5) Where an act Of omission referred to in sub-section (3) is an offence
against any other law, the person committing the offence may be prosecnted
and convicted under that law, but nothing in this section renders any person
liable to be punished twice in respect of the same offence.

PART XIV-MISCELLANEOUS

91. (1) The Attorney-General may establish a Family Law Advisory
Committee, consisting of persons appointed by him in accordance with
sub-section (2).

(2) The Committee shall consist of a Judge. of the Family Division of
the Superior Court ofAustralia and such other Judges, mag~strates, offi~ers
of the Public Service ofAustralia or of a State, representat,ves of mam.age
counselling organizations and other persons as the Attorney-General thmks
fit.

19741974Family LawNo.. ·

PART XIII-DECLARATIONS AND INJUNCTIONS

89. In proceedings of tbe kiud referred to in paragraph (b) of, the
definition of·" matrimonial cause" in sub-section 4 (1), the court may
make such declaration as is justified.

90. (1) In proceedings of the kind referred to in paragraph (e) df the
definition of " matrimonial cause" in sub,section 4 (1), the court may
make such order or grant such injunction as it thinks proper with respect
to the matter to which the proceedings relate, including an injunction for
the personal protection of a party to the marriage or of a cbild of the
marriagy or for tbe protection of the marital relationship or in relation to
the property of a party to the marriage.
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(S)The Council shall cause records to kept of its meetings.

(7) The Committee shall meet at least once a year.
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92. (l) Subject to sub-section (2) and section 93, each party to Costs.
proceedings under this Act shall bear his own costs.

(2) If the court is of opinion in a particular case that there are
exceptional circumstances that justify it in doing so, the court may,
subject to the regulations, make such orders as to costs and security for
costs, whether by way of interlocutory order or otherwise,' as the court
thinks just. . .

(3) A person who has institnted a matrimonial cause or a person who is .
entitled to participate in proceedings either as a respondent or intervener
may apply to the Australian Legal Aid Office for legal assistauce under
this section in respect of the proceedings.

(4) Where an application is made by a person under sub-clause (3),
the Attorney-General, the Director of tbe Australian Legal Aid Office or
a person employed in tbe Australian Legal Aid Office authorized by the
Director iiI writiDg in tbat behalf may (iiI the case of a person employed
iiI tbe Australian Legal Aid Office, subject to any restriction in that
authority iiI writing), autborize legal' assistance to tbe applicant in
accordance with the means' and needs test' of' tbe Australian' Legal Aid
Office for the giving of legal' assistance.

91A. (1) There is' established by this Act an Institnte by the name of the Inslltuteof'
Institnteof Family Stndies. ~~~~; .

(2) The Institnte sball consist of-
(a)' a Director; and
(b) 4 or more other members,

each of whom shall be apPllinted by the Attorney-General.

(3) The functions of the Institnte are--
(a) to promote, by' the encouragement and co-ordination of research

and other appropriate means, the identification of, and develop
ment of understanding of, the factors affecting marital and family
stability in Ausrralia, with the object of promoting the protectiolJ
of the family as the natural and fundamental group unit in society;
and. .

(b) to advise and assist the Attorney-General in relation to the making
of grants, out of moneys available under appropriations made by
the Pariiament, for purposes related to the functions of the Institnte
and the supervising of the employment of grants so made.

(4) The regulations may prescribe any matters that are necessary or
convenient to be prescribed in connexion with the conduct of the affairs of
the Institnte, including matters relating to the conduct of the meetings of the
Institnte, and, subject to the Remuneration Tdbunals Act 1973-1974,
payment of remuneration and allowances to the Director or other members

. of the Institute. .

1974Family Law

(7) Meetings of the Council shall be convened by the Chairman or the
Attorney-General.

(4) The Attorney-General shall appoint one of its members to 'be Chair
man of the Conncil.

(5) The members of the Council shall he paid snch allowances in respect
of expenses in connexion with their dnties as are prescdhed.

(9) The Council shall, within 60 days after each year ending on 30 June,
furnish to the Attomey-General, for presentation to the Parliament, a report
with respect to its operations in that year.·

(6) A member (inclnding the.Chairman) may resign his office by writing
signed by him and delivered to the Attorney-General.

(8) The Chairman shall. cause .records of meetings of the Committee to
be kept and shall promptly report to the Attorney-General on the delibera
tions of the Committee.

91. (1) The Attorney-General may establish a Family Law Council
consisting of persons appointed by him in accordance with snb'section (2).

(2) The Council shall consist of a Jndge of the Family Conrt and snch
other jndges, officers of the Pnblic Service of Al1stralia or of a State, rep
resentatives of marriage counselling organizations and other persons as the
Attorney-General thinks fit.

(3) It is the function of the Council to advise and make r.ecommendations
to tbe Attorney-General, either of its own. motion ,or npon reqnest made to
it by the Attorney-General, concerning-

(a) the working of this Act and other legislation relating to family law;
(b) the working of legal aid in proceedings in family law; and
(c) any other matters relating to family law.

No.·

(4) The Attorney-General shall appoint one of the members ,to .be the
Chairman of the Committee.

(5) 'rhe members of the Committee shall be paid such allowances in
respect of expenses in connexion with their duties as are prescribed.

(6) Meetings of ihe Cotnmittee shall be convened by ihe Chaimian 'or
the Attorney-General. .

Family Law
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RestrbiclUons 95. (1) A person shall not print or publish, or cause to be printed or
onpu IcotlOn bl'h d . h d' h b " dolreports orpu IS e , any statement .or report t at procee mgs ave een mstttute
evidence, under this Act unless the statement or report relates to proceedings the

hearing of which has commenced or been completed.

(2) Except as provided by this section, a person shall not, in relation
to any proceedings under this Act, print or publish, or cause to be printed
or published, any account of evidence in the proceedings, or any other
account or particulars of the proceedings other than-

(a) the names and addresses of the parties and the name or names
Of the member or members of the court and of the counsel and
solicitors;

(b) a concise statement of the nature of the proceedings;
(c) submissions on any points of law arising in the course of the

proceedings, and the decision of the court on those points; or

(d) particulars of the decree made by the court,

and a person shall not print any matter referred to in any of the paragraphs
of this sub-section in letters larger than 12 point Times or publish any
matter so printed.

Frivolous 'or
vexatious
proceedings.

Married
persons .
may sue
each other.
Criminal
conversation,
adultery and
enticement.

Restriction on
publication of
evidence.

93. The court may, at any stage of proceedings under this Act, if it is
satisfied that the proceedings are frivolous or' vexatious, dismiss the
proceedings and make such orders as to costs as it thinks jnst.

94. Either party to a marriage may bring proceedings in contract or
in tort against the other party.

94A. After the commencement of this Act, no action lies for criminal
conversation, damages for adultery, or for enticement of a party to a
marriage.

95. (1) A person shall not print or publish-
(a) any 'statement or report that proceedings have beell institlltedin

the Family Court or in another court exercising jurisdiction under
this Act; or . .

(b) any account of evideuce in proceedings instituted in the Family
Court or in another court having jurisdiction under this Act, or
any other account. or particulars of any such .proceedings.

(3) (2) A person who contravenes sub-section (1) or (2) is guilty of an
offence punishable, on conviction-

(a) in the case of a first offence, or a se.cond or subsequent offence
prosecuted summarily-by a fine not exceeding $1,000 or
imprisonment for a period 'not exceeding 6 months; and

(b) in the case of a second or subsequent offence, being an offence
prosecuted on indictment-by a' fine not exceeding $2,000 or
imprisonment for a period not exceeding 1 year, .
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(4) ·(3) Any offence against this section may be prosecuted summarily,
and a second or subsequent offence by a person against this section may
.be prosecuted. summarily or on indictment.

(5) (4) Proceedings for an offence against this section shall not be
..commenced except by,' or with the written consent of, the' Attorney-
'GeneraL .

(6) (5) The preceding provisions of this section do not apply to or
'in 'relation to-

(a) the printing: of any pleading, transcript of evidence or other
document for use in connexion with proceedings in any court
or the communication of any such document to persons concerned
in the proceedings;

(b) the printing or publishing of a notice or report in pursuance of the
direction of a court;

(c) the printing or publishing of law court lists; or
(d) the printing or publishing of any publication bona fide intended

primarily for the use ofmembers of the legal or medical profession,
being-

(i) a separate volume or part of a series of law reports; or
(ii) any other publication of a technical character; or

(e) the printing or publishing of a photograph of any person, not being
a photograph forming part of the evidence in proceedings under
this Act.

(7) (6) In this section," court" includes an officer of a court investi
'sating a matter in accordance with the regulation.s and "judgment of
the court" includes a report made to a court by such an officer.

96, The Governor-General may make regulations, not inconsistent with Regulations.
this Act, for or in relation to the practice and procedure of the courts having

jurisdiction under this Act, or any of them, including regulati01l.l-

(a) prescribing matters relatfng to the costs of proceedings and the
assessment or taxation of those costs..

(b) authorizing a court to refer to an officer ofthe courtfor investigation,
report and recommendation claims or applications for or relating
to any matter before th,e court;

(c) authorizing an officer making an investigation referred to in
paragraph (b) to take evidence 0/1 oath or. affirmation, and to
obtain and receive in evidence a report from a welfare officer, and
enabling the summoning of witnesses before an officer making such
an investigation for the purpose of giving evidence or producing
books and documents;

,,(d) regulating the procedureof..a court upon receiving a report of an
officer who has made 1Il1 investigation referred to in paragraph (b);

"



96. (1) The Governor-General may make, regulations, not inconsistent
with this Act, prescribing all matters that are required or permitted by this
Act to be prescribed or are necessary or convenient to be prescribed for the
carrying out or giving effect to this Act.

(2) The regulations may make provision for or in relation to the practice
and procedure to be followed in the Family Court and in other courts
exercising jurisdiction nnder this Act, and for or in relation to all matters
and things .incidental to any such practices or procedure,. or necessary or
convenient to be prescribed for the condnct of any business in those courts.

,(e) providing for the manner ofservice ofprocess ofa court under this
ACt, and for dispensing with such service;

(f) subject to the Constitution, authorizing an officer of a court to
perform and exercise powers and functions, on' behalf of the court
or otherwise in relation to proceedings under this Act and enabling
the court to review the decision of that officer in relation to the

.performance or exercise of any function or power;

(g) providing for and in relation to the grant of legal aid in proceedings
under this Act;

(h) prescribing matters incidental to the matters specified in the
preceding paragraphs of this section; and

(i) prescribing penalties not exceeding $200 for offences against the
regulations. '

, ,
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(h) prescribing matters relating to the costs of proceedings and the
assessment or taxation of those costs;

(i) authorizing a court to refer to an officer of the court for investigation,
report and recommendation claims or applications for or relating to
any matters before the court;

(j) authorizing an officer making an investigation referred to in para
graph (i) to take evidence, on oath or atlirmation, and to obtain and
receive in evidence a report from a welfare officer, and enabling the
summoning of wituesses before an officer making such an investi
gation for the purpose of giving evidence or producing books and
documents;

.(k) regulating the procedure of a court upon receiving a report of an
officer who has made an investigation referred to in paragraph (i);

(I) prescribing matters incidental to the matters specified in the
preceding paragraphs of this section;

(m) prescribing penalties not exceeding $500 for offences against the
regulations.

1974
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(3) Without limiting the generality of suh-section (2); the regulations
may make provision fOr or in relatiou to:-

(a) the attendance of'vituesses;
(h) providing for the manner of service of process of the Family Court

or another court exercising jurisdiction under this Act, aud for
dispensing with such service;

(c) the enforcement aud executiou of the judgemeuts of the Family
Court and other courts exercising jurisdictiou under this Act;

(d) the time aud manner of institution of appeals in and to the Family
c:ourt;

(e) the duties of officers of the Family Court;
(f) subject to the Coustitution; authorizing an officer of the Family

, Court or of: another court exercising jurisdiction under this Act
to perform and exercise powers and functions, on behalf of the
court or otherwise, in relatiou to proceedings instituted in the
Family Court or proceedings under this Act, and enabling the court

, concerned to review the decision of that officer in relation to the
performance or exercise of any function or power;

(g) the seals and stamps to be used in the Family Court and in courts
.having jurisdiction under this .Act;

No.
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