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NOTE ON SOME ASPECTS OF CONCILIATION AND
'ARBITRATION IN THE COMMONWEALTH.

I. INTRODUCTION.
The purpose of this paper is threefold, First, to provide a brief baek"round to the competence of
e Commonwealth Parliament to legislate in the field of industrial velations. Second, to trace the history,
felsin the broad, of the approach made by the Parliament to a number of aspects of our eonciliation and
I %31‘1)&1 ation machinery which have heen receiving particular publie attention in reeent years, Third, to give
zd short apprecistion of the bearing of the decision of the IIigh Court iz the Boilermakers case on our
F axistmg machinery. .
That industrial conciiiation and arbifration are numbered amongst ‘the. powers within the
coustltutwna] competence of the Commonivealth is duz very largely to the activities of four men: Alfred
Deakin, Charles Cameron Kingston, Henry Bournes Higgins and Sir Jsaace Isaaes. .

In the last decade of the nineteenth century when the projected Constitution for the new
bmmonwealth was being thrashed out, each of these four men, although in different ways, was actively
terested in the problem of industrial disputes and the means whersby ther could be reduced and avoided.
}!.11 were agreed that powers in relation fo the settlement of industrial disputes should be exercised by the
pLOJec :ted Commonwealth Parliament.

At the ﬂrst I‘edela] Conventwu m 18J1 Kmﬂstnn sought to have a elause mserted in the dra‘ft

ving jurisdiction throughout ﬂle Commonwealth for the scttlement of industrial disputes”. The proposal
as defeated apparently on the ground that rights of property in the States might be interfered with. At
he, Convention of 1897, however, Higgins, the future President of the Arbitration Court, presented
ngston’s proposal in a modified torm, suggesting that the Federal Parliament should have power to
ke laws as to “ industrial disputes extending beyond the limits of any one State”. Despite the support
of Deakin, Kingston and Isaacs this proposal was alse defeated. Undeterred, Higgins reworded the proposed
wer and at the final Federal Convention of 1898 was at last able to seeure the insertion in the
nstitution of a elanse giving to the fnture Federa! Parliament power to make laws with respeet to
oneiliation and arbitration for the prevention and settlement of industrial disputes extending bzyond the
its of any one State”.

Althongh Kingston and Higging were in favour of granting the new Commonwealth mueh broader
fowers of dealing with all disputes, intra-state as well as interstate, realizing the impossibility of carrying
the Convention on this issme they ‘dropped it in favour of the modified one whieh was finally adopted.
owever, onee the Commonwealth was established their efforts at widening the industrial power were
isted by the operation of section 109. This section provides that where Commonwealth and State laws
¢ in confiict the Commonwealth law automatically prevails. So it has been held that, onee 2 Commonwealth
industrial tribunal mekes an award eovering the same ground as a State law or the award of a State
industrial trlbunal the Commonwealth award supersedes the State law or award. (Ex pm te MeLean (1930)
43 CL.R. 472.)

The first Conciliation and Arbitration Aet was passed in December, 1904. Sinee then the Aet has
amended 2% times. In addition six referenda have besn held with the objeet of extending the
E:}Dmmouwea}th’s industrial power. HEach proved abortive,

; An attempt was made by the Commonwealth Government in 1929 to relinquish its authority in the
dustrial arbitration sphere, exeept in relation to the marvitime industries, which it proposed fo regulate
Tsuant to its power with respect to overseas and interstate trade and commerce. The Government was
lefeated at an election following a vote in favour of submission of the Bill to the electorate which the

Government treated as a vote of no confidence.

2, CONRTITUTIONAL BACEKGROUND.
It is well known that the competenee of the Commonwealth Parliament to legislate in the field of
ployer-eaiployee relationships and as to terms and eonditions of employment is limited. Ho“r'ever, sight
often logt of the fact that the Commonwealth Parliament’s powers extend beyond that authorized by
ragraph (xxxv) of section 51 of the Constitution, viz., to legislate with respect to coneiliation and
bifration for the prevention and- settlement of industrial disputes extending heyond the limits of any one
ate. (ther heads of power are to be found in, e.g., the powers to legislate with respect to defence, trade
d-commeree with other conntries and ameng the States and external affairs. Moreover, the Parliament
§ complete competence in relation to the Territories of the Commonwealth and fo Commonwealth
tmployees. And there is no reason for thinking that the Parliament would not have extensive powers to
leglslate in respeet of the terms and eonditions of employment applicable to works of the Commonsealth,




-nature of the machinery, The fivst limitation is that the Commonwealth Parliameat can only act thro

. its enforeement,

-subiect-matter of an industrial dispute as the question whether non-unionists shall be employed at all 7.

The Parliament has, indeed, exereised its powers in relation to the regulation of terms ang ¢
of employment under most of these heads of power. The Stevedoring lndustry Agt, Part X
Navigation Aect, Part IVA, of the Snowy Mountaing Hydro-electric Power Act and the Pub
Arpicration Aet are examples.

The power conferred by paragraph (xxxv.}, 1.e., the coneciliation and arbitration power, hag
most frequentiy used by the Commonwealth Pacuament in the industrial field. Parliament’s
ot this power hecame effective on 15th December, 1904, when the Cammonweaith Concilig
Arbitration Aet 1904 eame into operation.

There is no counterpart to paragraph (xxxv.) 1 the United States or Canadian Cong
Legistation under this paragraph has been therefore a unigue experiment in the sphere of
resations. Machinery was set up for compulsory coneiliation and arbitration with the objeet of p
and settling industrial disputes by promofing agreement beiween employees and employers and: b
binding awards. In furtherance of its opera.tlon, provision was made for the organizationt of em
employers,

The limitations on the constitutional power mnst be borne in mind to appreciate the fo

provision of machinery for econciltation and arbitration. In the early years of constitutional interpr
emphasis was laid on the private law analogy of commercial arbitration, and on the essentially
character of arbitration, Smee 1918 the emphasis has been placed rather on the basis that the Arb:
Court is not limited to the adjudication of existing rights and duties, but is authorized prospecti
impose & new standard of rights and duties. The anaiogy is therefore that of a legislator rather'
judgs, and the arbitral funection has been held to be in aid of legislative, not judicial power. As Tsaad:
Rich, JJ. said in a joint judgment in Waterside Workers' Federation of dustralia v. J, -W. Alexonde
(1918) 25 C.L.R. 434 at p. 463— An industrial dispute is a claim by one of the disputants that ox
relations should be altered, and by the other that the claim should not be conceded. It is therefore
for new rights and the duty of the arbitrator is to determine whether the new rights ought to be eon
in whole or in part . . . A Court of law has no power to give effect to any but rights recogn:
law.”

The distinction between the two functions is to be noted. The arbitral funetion is ancillary
legislative function, and provides the faectum upon shich the law operates to create the right or duty.
judicial function involves first the ascertainment whether an alleged 11ght or dmy exists in law, and i

The eentral characteristics of this arbitration function were described by Tsaacs, O.J‘, in Austra
Railways Union v. Victorian Balways Commissioners (1930) 44 CL.R. 319 at p. 855— In- relati
industrial disputes, arbitration signifies a means of settling a question in dispute b} reference to a +
party or parties when the contendants themselves have failed to agree. »

As an arbitral award binds only the parties to the dispute, the Arbitration Court canunot valicy ]
afithorized to make an award & “eommon rule” throughent a whole industry, i.e., to make the aw
binding on all employers and employees in an indusiry. whether or not they were made parties to t
proceedings. This was decided in the Australian Boot Trode Ewmployees’ Federation v. Whybrow and €
and Others (1910) 11 C.L.R. 311 (called the “third Whybrow’s case”). With this position may “bé
contrasted the powers of Sta.te tribunals, which, unfettered by these constitutional hmltatm‘ns may mal
awards which do operate as © common lules

This doctrine has been re-affirmed in subseqnent cases, but its effects have been limited, e.g.
Hudson (George) Lid. v. Australion Timber Workers” Union (1923) 32 CL.R. 413. Provisions were Heldi
valid making an award binding on successors and assignees of an employer originally bound, wheth
individually or as'a member of an organization. As [saacs, J. put it, at page 452, “Tt is a battle by
claimants, not for themselves alone, but by thée claimants so far as they represent their class”. In Buruwdi
Cinema Lid. v. Australian Theatrical and Amusement Employses’ Association (1925) 35 C.L.R. 528, Tsaacs!
Powers, Rich and Starke, JJ. held (Knox, C.J.,, and Gavan Duffy, 7. dissenting) that a dispute eould exi
between an employees’ organization and an employer, even though the employer then employed no membe:
of the organization and no dispute existed between the employer and his employees for the time baing.
Starke, J. said (at page 548}, “1t is clear, therefore, that the existence of an industrial dispute does B
depend upon the actual relation of employer and employee or of master and servaht, hetween’ t
participators in the dispute”. In the Metal Trades Fmployers Association and Others v. Amalge
Engineering Union and Others (1935) 54 CI.R. 387, Latham, C.J., Rich and Hvatt, JJ., held {Starke
Dixon, JJ,, dissenting) “that the terms upon which non-unionists may be employed may be as much

is of interest that the present Chief Justice considered that ‘the Constitution permits an award binding 0
such employees only if or when their employers, being personally or vieariously parties to the proceeding
employ. some employees who are personally or, as members of an organization, parties to a proeeeding. - -
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Tt was contended in The King v, Kelly, Bz parte The Stote of Victorie (1950) 81 OL.R. 64, that the
d Whybrow’s case ” had been undermined by subsequent cases and should he gverruled. The High
unanimonsly heid that the “ third Whybrow’s ease ” should not be overruled, affivming that, the parties
bound must be parties to the dispute and the proceedings. .

- The Arbitration Court, exereising the power _u‘nde;' paragraph (zxxv.), may only act in cases where -
is an industrial dispute of the kind there deseribed. The guestion arises—how far does g decision of
bitration Court preclude the High Court from investigatllng the facts to determine the existence of a

Seetion 32 (1.) of the Conciliation and Arbitration Aet purports fo make a Jjudgment, order or award
the Arbitration Cowrt final and conclusive and uhehallengable by way of prohibition, mandamus or
frmnction in any Court on any aceount whatever. Sub-seetion (2.) makes a determination or finding of

‘Court upon any question as to the existence of an industrial dispute conclusive angd binding, in all courts
or all purposes, on all persons affected by that question. The Constitwtion, on the other hand, by
n 75 (v.), gives the High Court original juriscietion In all matters in which a writ of mandamus or
bibition or an injunction is sought against an officer of the Commonwealth. . The Judges of the
itration Court have been held to be officers of the Commonwealth within the meaning of this provision
rbrow's case (1910) 11 CL.E. 1; R. v. Commonwealth Court of Coneiligtion and Arbitration; Ewx
ta Jones (1914) 18 C.L.R. 224),

The present Chief Justice has considered on more than one ocedsion tle question of how far a
vision such as section 32 {1.) of the Arbitration Act can modify the jurisdietion thus conferred on the

Court. Ilis Honour summed up Mis views in relation to seetion 32 (1) in B. v. Metal Trades
ployers’ Association; Ex parte Amalgamated Engingering Union (1951) 82 C.L.R. 208 at page 949. He
4 that seetion 82 (1.) operates to protect an order or award of the Arbitration Court from prokhibition if,
\u",ﬂstanding that it was not made in conformity with the Act, “it appears that the order or award is
sonably capable of reference to a power belonging to the Conrt and relates to the subjeet-matter of the

“iction and amounts to a bona fide attempt to exeveise the authority possessed by the Court”. is
ohour thought that there was nothing in the Act which showed an intention that no excess of the defined
iwers of the Court should in any cirewmstances have any effect, ) ’

With regard to seetion 32 (2.), however, the position is different. Parliament has power to legis'ate
y in respect of disputes which are in fact disputes of the deseription set out in section 51 (xxxv.) of the
nstitution. The Migh Court, as the guardian of the Constitution, cannot be deprived of the jurisdiction
determine whether or not such a dispute exists. T is not competent to Parliament, therefore, to purport .
place the final decision as fo the existence of a disnute in a tribunal other than the High Court. A
rity of the High Court said, of section 82 (2). in B. v. Foster; Bz parte Commonwedlth ILife
walgameted)  Asswrances Lid. (1952) 85 O.L.R. 138, at page 154— There are constitutional diffienlties
ihout the provision. Section 51 (xxxv.) of the Constitution would not enable the Parliament 1o confer
on the Court anrthority to determine its own jurisdietion insofar as it depended on the limitations
on that very legislative power” The High Court deeided, in R. v. Blokeley: Fx parte Associalion of
chitects, &e. {1950) 82 C.L.R. 54 that 2 decision by a Coneiliation Commissioner that no disnute existed
vas not, under seetion 16 of the Act as it then stood—a provision similar in ¢ffect to seetion 31(L.) of the Act
pratected from a writ of mandamus under section 750f the Constitution. Tt seems likelv, in view of the
tum from the majority judgment in R. v. Foster, quoted above, that the decision would be the same in a
sase where it was the action of the Court, instead of & Commissioner, which was in guestion, The dictnm of
o nresent Chief Justiee in R. v. Murray: Ex parte Proctor {1949) 77 C.I.R. 387 at page 399, in connexiom
Bvith a Loeal Reference Board established nnder the Coal Mining Industry Bmployment Reanlations. is in
iint. His Honour said-—“ It is, of course, clear that in a matter which could not under tha Constitution be
placed by thelegislature under the authority of the Board, regnlation 17 [a provision similar to section 31
E:(1.)] could have no effect in protecting the Board’s order or determination from prohibition.”

Turning now to the question of what constitutes a * dispute , Higgins, J. said, in the Felt Hatters’

) e (1914) 18 CL.R. 88 at page 109—* There is no need . . . for the emplovees tn strike. or throw the

gndustry out of gear, in order to establish the fact of a disnmte”, but the log of demands must be “ real,
nuine, and intended to be pressed by any appropriate means”

The next question to he considered is whether a dispute iz “indnstrial . In the Federated State
Sthool Teachers’ Assoedation of Australin v. Victorin and Ofhiers (1928) 41 CL.R. 569, the High Conrt
disenssed the various definitions of the “svhere of industrialism” in previous eases, viz., “in anerations
which eapital and labour are contributed in co-operation for the satistaction of human wants and desires ”
or in opevations in which the relation of emvloyer and emvloyee subsists, ineluding, perhaps,
marcation disputes ¥~ or in operations which are earried on whollv or mainly hy mauual lahonr —
=0T inoperations with a view to the prodnetion or distribmtion. of wealth®. The Qanrt eansidered that
these suggestions held the most divergent meanings of which the ¢ snhere of inAnstrislism » {5 reasomably

pable. The majoritv in this case, Knox, (!.J., Gavan Duffy and Starke, JJ. held that the state edncational
stem did not satisfy any of these definitions..
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_provisions of the Act.
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Another question is associgted with the meaning of “extending beyond the limits of any one S
It appears from the cases that it is not necessary that the employers concerned should, themselves, ¢
business in more than one State; or that the produets (if any) of an industry should have an in:
“market; or that the empleyees concerned should be in the habit of moving from one
to- another; or that a dispute should begin in one State and thence spread to others; or #
operations and Conchtlons of the industry in one State should have any direct action or reactzo
respect to the operations or eonditions in any other State. It is sufficient if the dispute exists, in
more States than one; the industry itself creates a sufficient nexus beiween employers to link up
one single dispute disegreements which otherwise might be regarded as a series of identical local dis
(see R. v. Commonwealth Court of Coneiliglion and Arbitration and Others, ex parte & P. Jo
Others (1914) 18 C.I.R. 224). However, Calendonion Collieries Lid. and Others v. Austrolasion C’oa
"Shale . Employees” Federation (No 2) (1930) 42 C.L.ER. 358 established that a ¢ sympathy ” strike alg
one State, supporting a “ genuine ? stllké in another, will not create a dispute ¢ extending beyond th
of any one State”. The employees in each State must be pressing genuine demands against emplés
in each State. - :
The power under paragraph {=zxxv. ) is exercised in the Conciliation and Avbitration, Coal Ind"
Navigation, Snowy Mountains Hydro- Dlectuc Power and Stevedorving Industry Acts.

, Mention should be made of paxaglaph. (x=xix) of seetion 51 of the Constitution— the inecid
power "—which confers power on Parliament to legislate with respect to “matters incidental .t
execution of any power vested by this Constitution in the Parliament . . . or in the Governmg
the Commonwenlth, or in the Federal Judicature, or in any department or officer of the Commonwea
1t is under this paragraph, together with paragraph (xxxv.) read in light of the eommon law rule
everything which is incidental to the main purpose of a legislative power is contained in the grant of:
pdwer itself, that mueh of the Coneciliation and Arbitration Act has been enacted, The High Court
m Pederated Ironworkers Association of Austrelic v. Commonwealth (1951) 84 C.L.R. 265, tha
provisions in Part V1., Division 3 of the Act, inserted in 1949 with a view to ensuring that the eleetion
officers of industrial mga.mzamons is duly carried out, were validly enacted under the “ixeidental powe
and in the same judgment pointed out that similar considerations were vesponsible for the High Co
upholding the provisions contained in Part V. of the Act of 1904 (now contained in Part VI.) fo
registration of organizations of employers and employees (Jumbunna Coal Mine v. Victorian Coal Min
Assoetation (1908) 6 CL.R. 309). Because the legislative power conferred by paragraph (zxxv.) relg
to disputes to whieh large and changing bodies of men were or might be parties, and appointed arbitrat
as the means of settling such disputes, it was considered to-be incidental to the main purpose o
power to provide for the registration of associations of employers and employees and for the ineorpor
of the bodies so registered. By that means the double purpose was thought to be served of enablin
representation of potential disputants hefore the ‘Counrt and of providing & method of working oun
scope and operation of awards. The Court now decided that the incidental power also includes legisl
authority to take measures directed to ensuring that the officers of an organization so registered
incorporated shall be elected in a manner caleulated to ascertain the authentic will of the members

Under the. incidental power moreover, Parliament has enacted the enforeement or “ sanectiol

It will be seen, therefore, that the power to legislate on matters ineidental to the execution o
coneiliation and arbitration power is of .far-'reaching effect.

3. AN HISTORICAL SURVEY OF SOME MAIN FEATURES OF THE LEGISLATION RELEV
T0 THE 1956 BILL.

(¢) OnJrers OF THE LEGISLATION.

The chief objecis of the original Aet were:
(i) to prevent lock-outs and strikes in relation to industrial disputes;
(ii) to constitute 2 Commonwealth Court of Coneiliation and-Arbitration having jurisdict
for the prevention and settlement of industrial disputes;
(iii) to provide for the exercise of the jurisdietion of the Court by conciliation Wlth a vi
amicable agreement hetween the parties;
(iv) in default of amicable agreement between the parties, to provide for the exercise of
jurisdiction of the Court by equitable award;
(v) to enable States to refer industrial disputes to the Court, and to permit the working o
Court and of State Industrial Authorities in aid of each other;
(vi) to facilitate and encourage the organization of representative bodies of employers, a
employees and the submission of industrial disputes to the Court by organizatiors,
to permit representative bodies of employers and employees to be decla,red orgamza on:
for the purposes of thiy Act;
(vii) to provide for the making and enforeement of industrial agleements between enipl
and employees in relation to mdustnal disputes. :




In the eourse of the 29 amendments of the Act the objeets have been alfered from time to time. They
ow conveniently the conceptual changes that the Act has from time to time expressed. For example, the
provisions relating {o lock-outs and strikes were repealed’in 1930 and the first provision then became “ to
promote goodwill in industry by conciliation and arbitration . The fifth object of the Act was repealed
1947 when other major changes were made in-the Ieglslatmn ’

The 1947 Act’s attempt to streamline the machinery led to the first object beeoming—
“ 10 establish an expeditious system for preventing and settling industrial disputes by tho
method of eonciliation and arbitration

mplifying this, the third and fourth objects of the 1947 Act were stated—

“to provide for the appointment of Conciliation Commissioners having power to prevent
and settle industrial disputes by conciliation and arbitration ”;

“to provide means whereby a Coneiliation Commissioner may promptly and effectively,
whether of his dwn motien or otherwise, prevent and settle ‘threatened, 1mpend1ng, plobabie or
existing industrial disputes . :

The 1947 Act in fact comstituted a major departure from the prévious machinery in that pr'ovision
ivas made for Conciliation Commissioners with powers of coneiliation and arbitration which were exclusive
of the .powers.of the Court and only four classes of industrial disputes were then reserved to the Court.

The making and enforcementyof industrial agreemen‘fsm-the seventh provision of the chief objects of
e original Aet—is no longer specificaily mentioned among the legislation’s objects. It is nevertheless
alt with at length in Part VIL of the existing Act. ‘

; Ohanges in the nature of the ArbitTation Court’s powers since 1904, particularly in respect of the
exercise of judicial powers, guestions of enforeement of awards and orders and interpretation of awards,
ire referred to elsewhere in this paper, The experience of these elianges provides reasons for the inclugion
the current Act of two.‘objects’ provisions not mentioned in the original Aet, namely—

“to provide for the observance and enforcement of such orders and awards ”; and

“to constitnte a Commonwealth Court of Coneiliation and Arbitration having exelusive
appellate jurisdietion in matters of law arising-under this Act and lmite:] jurisdietion in relation
to industrial disputes ”.

The “goedwill in industry . . .7 objeet which was given pride of place in 1930 was placed second
1947 as— ' :

“to promote goodwill in industry. and to encourage the continued and amicable operation of
" . orders and awards made in sei:tlement of industrial disputes ”.

Alone, the objeet of encouragement of associations of employers and emplm ees to organize and make
e of the Court has remained [through the years.

(&) CDNCILIA‘I‘ION 45 DISTINCT FROM A.RBITRATION

The power of Parliament, under section 51 (xxxv.) of the Constitution, is to legislate with respect to
¢onciliation and arbitration for the prevention and settlement of industrial disputes extending beyond
e limits, of any oné State”. Both conciliation and arbitration import the notiom of a third party
édiating ‘between opposing parties in dispute. In the ease of coneiliation the mediator’s ‘Tunetion,
ving heard both -the disputants, is to bring them to an agreement. .Jn the absence of any agreement
is the funetion of an arbitfator to determine, having heard the disputants, what their respective rights
all be, " “ Coneiliation # does not apply only to the ¢ prevention ¥ of disputes, nor “arbitration” only
b the settlement " of existing disputes. Both terms—conciliation and erbitration ”—refer to both
me—*~ preventmn and settlement” (Merchant Service Guild of Australusia v. Newcastle eond Hunter
ver Steamship Co. Ltd. (No. 1) (1913) 16 C.L.R. 691), It was because of the absence of any element of
learing of & dispute between two actnal disputants by a thlrd-party mediator that the.‘ conciliation
mmittees ” provided for by the Aect as it stood in 1930 were held to be unconstitutional by the High Court
the Austrahan Railways Unlon Case—see below.

Coneiliation, as distinet from arbitration, has always been given a special place in the legislation,
ote paragraphs (iii) and (iv) of thé 1904 Act’s objects referred to above.

The oviginal conception was that the Court would be a body promoting a friendly atmosphere in
Which mutual differences could be settled with the assistanee of an impartial chairman. The first Act not
v empowered the President to appoint deputies whe eould exercise such of kis powers and funetions as
‘saw fit to assign, but it also provided, in section 84, that the Court could temporarily refer any matters
ve it to a eoneiliation committee consisting of an egual number of representatives of employers and

t also empowered the Court to refer any dispute before it or any matter arising therefrom, to a Local
dustrial Board for investigation and report. To this Board the Court was empowered to delegate such
wers in relation to conciliation as it deemed desirable. ’

160G

wloyees who .were to endeavour to reconcile the parties. In furtherance of the eonciliation process the




~lay to tke Full Court against any provision in an award or order, made by a Conciliation Commissie

. under the 1926 legislation but despite the emphaids placed on conciliation in 1980, only ome

" exercise all the Court’s. coneiliation and arbitral powazr with the exception of four major matters, nari

. Chairman of a Coneiliation Committee, except where the other members of the Commitfes ag
“nominating some other person as Chairman. The Chairman was to preside over meetings but
"entitled to vote. In the-event of agreement between any or all of the “ parties ” the agreement was’

-proposed award, the Court had the power to make an order on the question. Under the 1930 Aw

. agreed upon the terms of an award, the agreement was 1o be registered as an award. Where the ©
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many attempts have been made to reverse the L.mphaSlS on arbitration. In 1996 the Aect was amen
to provide for the establishment of the first Conciliatio a Commissicners whose activities were to be restrig
to conciliation. Their function was to facilitate the. making of agreements by bringing the parties
disputes together info formal diseussions. In 1930, however, their powers were extended to enable the;
if the parties failed to agree, to make a binding order or award in settlement of a dispute. An app

affecting wages, hours or any condition of employment affectmg the public interest. Coneiligt T
Commissioners were also empowered to disallow. ageeements considered to be detrimental to the pu
interest. At that time the Government pmposed an unlimited namber of Oommlssmners, but the Sei
limited the number to three..

Until 1947 the number of Conciliation CﬂmmleIOIlElS appointed was small. One was appoin

Coumhatlon Commissioner wag appointed and it was not until the National Security (Industrlal Pegee
Rcwul ations were made in 1940 that several Coneiliation Commissioners were appointed. The establish
in 1930, and subsequent dishandment, of Coneciliation Committees are referred to elsewhere in this papd

When Coneciliation Commissioners were appointed under the National Seeurity (Industrial Ped

- Régulations of 1940 they were linked with the Arbitration Court and their duty under the geni
" direetion of judges was to endeavour to reconcile the parties to industrial disputes and by coneiliation’
‘prevent and to settle industrial disputes whether or not the Court had cognizanee of them.

. The next major changs was in 1947. One primary purpose of that year’s amendment was state
be the expedition of the functioning of the machinery of conciliation and arbitration. Once ag
emphasis was placed on conciliation as a means of settling disputes. -The legislation gave to Coneilia
Commissioners, fifteen of whom were to be appointed, vastly greater functions than formerly. It also g
them greater security of tenure and independence by providing for appointment until 65. They were

-standard howrs, male basie wage, female minimum wage, and annual leave, and their awards or decis
were not to be subject to appeal. Amendments in 1951 transferred long serviee and siek leave
Coneiliation Commissioners to the Court and 1952 amendments handed back annual ahd sick leave matfs
to the Commissioners. The 1952 amendments also provided for references by, and appeals from
Comumissioners where, in the opinion of the Chief Judge, the matier concerned was of such zmpor
that in the ])ubhc mte1 est it should be dealt Wlth by the Court,

(¢) TEE Aportive CONCILIATION (OMMITTEES.

In the original Act of 1904 it was provided by section 34 that the Court eould temporarily refe
matters before it to a conciliation committee eonsisting of an egual number of representatives of emplo]
and employees who were to endeavour to reconeile the parties. In the 1928 Act this section was repld
by one providing for the setting up of Conciliation Committees comprised of an equal number of emp
and employee representatives chosen by the Chief Judge on the application of any party to an indm
dispute. Provision was made for the appointment by the Chief Judge of a Conéiliation Commissiof

registered as an award. ' If, however, a majority of the Committee recommended to the Court the termio;

provisions were amended to provide that the appointment of a Coneciliation Committee should be W=t
hands of the Governor-General with the Chairman restrieted to a Coneiliation Commissioner empos
summon the first meeting hut not to be present or to take part in any deliberations of the Committet
or unless he was of the.opinion or was informed that in his absence the Committee was unlikely to
an awreement whereupon he was to preside at all meetmgs ‘of the Committee. Tf the * parties” or a may

were unable to agree and the views of the Chairman did not coinecide with the views of either ¢ pa
Chairman thereupon had the right to make an award subject to-the eatrying out of certain procedur
‘Cloneciliation Committees were actually established after 1930, bnt sections 33 and 34 of the Act asI

Railways Commissioners (1930) 44 C.L.R. 319, The Court pointed ont that the explanation of +heill
the term “ parties ” to deseribe the representatives on the committee was that Parliament had-identi

representatives with the class they were intended to represent, and therefore spoke of them as if th
parties to the controversy. The representatives were not in fact chosen as the authorized agents
disputants, but merely as persons, typieal of the class they represented, whom the (overnor-Gen
Couneil considered likely to appreciate the interests of the disputants. The Court held that a law,
enables a body of persons to settle a dispute by issuing, a decree arrived at by diseussion amongst the
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out -any hearing or determination between the disputants was not a law with respect to coneiliation
arbitration for the preventmn and settiement of industrial disputes, and was not authorized by the
titution.

The sections referred to-were repealed by the amending Act of 1947, The fuhctions and duties of
1l1at10n Comm13310ne13 (who were first appointed in 1926) have been referred to earkier.

{d) ToE CONSTITUTION OF e Cour.
F10m 1904 until 1926 the Court was constituted by a President and Deputy Presidents. Section 11
he original Aet provided that “ there shall be a Commonweslth Court of Conciliation and Arbitration
h shall be a Court of Record and shall consist of a President”. Section 12 (1) provided that the
ident, appointed by the. Governor-General from amongst the Justices of the. High Counrt, should hold
for a -period of seven years and be eligible for re-appointment and not liable to removal during that
d except on addresses from both Fouses of Parliament. The Act in section 14 also provided for the
intment by the President of any Justice of the High Court or Judge of the Supreme Court of a State
his Deputy in any part of the Commonwealth, in which capacity he could exercise such powers-or
s as were assigned to him by the President.
By Act No. 89 of 1918, provision was made for the appointment of a- Deputy President, by the
G"(‘werhm_‘_-(}"eneral instead of by the President, to exercise sueh funetions and powers as the Governor-
ral thought fit. Act No. 31 of 1920 authorized the appointment of more than one Deputy President.
t No. 29 of 1921 authorized the appointment as Deputy Presidents of barristers and/or solicitors of the
gh Court or of the Supreme Court of a State of not less than five years’ standing.
In 1926, taking account of the decision in the case of The Waterside Workers’ Federation of
istralie v. J. W. Alexander Ltd. (1918) 25 C.L.R. 434 in which the High Court held that the Arbitration
irt had no power to enforce its awards as the President was appointed for seven years and not for life—
d therefore the Court was not a properly constitnted Court to exercise Judlelal powers under the
nstitution—the constitution of the Court was radically altered.

iial powers incidental to the enforecement of awards had been exercisable by courts other than the
bitration Court—inelnding District, County or Loeal Courts, Courts of Summary Jurisdiction, and, by
t No. 81 of 1920, the High Court. It was felt that enforcement of industrial awards by the ordinary
irts was unsatisfactory, however, and Aet No. 22 of 1926 accordingly aholished the office of President
d provided for the appointment of a Chief Judge and Judges with life tenure in liew of the President and
puty Presidents. The Arbitration Court was at the samé time added to the courts having power judicially
enforeé awards—see below, under * Sanctions ¥, The Chief Judge and each other Judge was to be a
rrister or solicitor of the High Court or of the Supleme Court of a State of not less than five vears’

“Tn 1947 the Court was designated a Superior Court of Record.

: {e) JURISDIOTION.
The 1904 Act provided for the exereise of the jurisdiction of the Court in the settlement of
nstrml disputes by congiliation with a view to amicable agreement between the parties and in the event
no agreement by the means of equitable award. All award making functions were exercised by .the

6 Aect standard hours was a matter within the j_ufisdiction of a Beneh eonsisting of the Chief Judge
ind not less than two other judges. In 1930 alteration of the basic wage was added to the matters which
Could he dealt with only by the Court so constitited. : , ‘

Until the 1947 Act, the basie wage and standard hours were dealt with by the Court eonsisting of
-Chief Judge and not less than two other judges and the normal wdrk of the Court by single judges each
fordinarily dealing with a group of awards.and industries,’ Bach judge could invoke the assistanes of a
Conciliation Commissioner who after 1930 had the power to make awards on any subjects within the
isdiction of a single judge, subject to a right of appeal ta the Court in certain eircumstances.

As already mentioned, the 1947 Aect provided for Coneiliation Commissioners independent of the
vt who had power to exercise all conciliation and arbitration functions in respect of a group of industries

irt, viz., standard hours, male basic wage, female minimum wage and annual leave.

(f) Basio WaGE FIxATION.
+ The 1904 Act, in section 40, empowered the Court to preseribe 2. minimimm rate of wages or
uneration, The Court first determined what was essentially a basic wage when Higgins J. in what is
wn as the Iarvester Judgment, in a case not under the Coneciliation and Arbitration Aet, determined

During the period 1918-1926, as a result of amendments to the Act made by Aet No. 39 of 1918,

tted to each of them by the Chief Judge, except in relation to four matters which were reserved-to the

10{}
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that the minimum amount which it was fair and reasonable tg pay to an unslcﬂled labourer was Ts. per dy

He then adopted the principle of applying this minimum standard in other cases with which he deal
settling indusirial disputes.

In 1913 the econeept of adjusting the basic wage in accordance with variations in the Commonweal;
Statistician’s retail price irdex numbers emerged. Then the Court took cognizance of the index numbe
eovering femd and groceries and rent of all houses (*“ A 7 series) for the 30 more important towns of ]
Commonwealth, which had been published by the Commonwealth Statistician for the first time in ¢
preceding year. (Adjustments were subsequently Lased on the * All-Ttems” index number—the *(
series, on which the Court bases its “ Court” series index number.)) At first the Court used
Statisticlap’s figures for the calendar year prior o the date of the award. In 1918, ‘however,.
" figures . for the mnearest twelve months available prior to the making of the award

used (Gas EBmployeey' case 13 C.AR. 487). TIn 1920 private arrangements wers being m
'between employers and employees to adjust wage . rates automatically at intervals in aceordance i
~ price level changes. In 1921 the Court made provision in an award for the automatic adjustment of w,
_according to the rise or fall in the eost of living as shown by the Statistician’s index numbers. Previo
any adjustment of wages to meet changes in the eost of living had to be by variation of the award by
Court. Now it became a term of the award that wages were to be adjusted qualterly, on the basis of
Statistician’s figures for the preeeding twelve months prior to each quarterly adjustment. (Engine-dri
and Firemen’s Case (1921) 15 C.A.R. 883 at p. 913; Federated Gas Employees Case (1922) 16 C.AR.
p. 16): The principle of automatic adjustment of the basie wage was abandoned by the Court as a resy
af Its Basic Wage and Standard Homs Inquiry, 1952-1953 (77 C.A.R. 477).

In 1931 the first separate hearmg or inquiry to determine the basic wage was held. Prior to 193
the Court dealt with the basic wage throngh its power to fix minimum rates of pay.

In 1847, the Aect was amended to preseribe, amongst other things, that the Court might, for
purpose of permitting or settling an indusirial dispute, make an order or award altering the basic
or the prineiples upon which it was computed. It also provided that the Court might make an orde
award altering the minimum rate of remuneration for adult females in an industry. -

In 1949, the presert provisions, which inelude a definition of the basic wage, were insert
follows :— :

“The Court may, for the purpose of preventmnf or settling an industrial dispute, make an' ¢
or award— :
- {a) altering the basic wage for adult males (that is to say, that wage, or that p‘artf_
wage, which is just and reasonable for an adult male, without regard to.
¢ircumstances pertaining to the work upon which, or the industry ih which,”
employed) or the prineiples upon which it is computed ;
(b) determining or altering the basic wage for adult females (that is to say, that wag
that part of a wage, which is just and reasonable for an adult female, will
‘regard to any circumstance pertaining to the work upon which, or the induste
which, she is employed) or the prireiples npon which it is computed.”
, Basie wage fixation has thus been developed by the Court rather than by the Iegislature
" .gmendments of the Act from time to time have merely given recognition to the Court’s practice.

(¢) ProoEDURE AND LiEGAL REPRESENTATION.

) The 1904 Act provided that the Court could, subject to the approval of the Governor-Genersl; make
-rules regulating the practice and procedure of the Court. All rules made were to be laid befor
Houses of Parliament whieh eould disallow them.

Awmending legislation in 1909 invested the President with power, subject to thé approvalf
-Governor-General, to make rules not inconsistent with the Act or the regulations, In 1926, when th
of Chiaf Judge was created, this power was vested in that office.

The 1947 Act empowered the Governor-General to make regulations for regulating the practl
procedure of the Court and the Coneiliation Commissioners. It also provided that—
- % In the hearing and determination of an industrial dispute—

{a) the proecedure of the Court or Coneciliation Commissioner shall, subjeet to this A

the regulations, be within the diseretion of the Court or Commissioner;

{0} the Court or Commissioner shall not lie bound to act in 2 formal manner and shall

bound by any rules of evidence but may inform 1ts or his mind on any matte

manner as it or he thinks just; and

(¢) the Court or Coneiliation Commissioner shall act aceording to equity, good col

and the substantial merifs of the ecase, without regard to techmeahtles an

forms.”.

Paragraphs (b) and (¢) were not new in substance. In changi-ng form they had appeared in the A
1904. . ‘
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- The 1904 Act provided for legal representation before the Conrt only by consent of all the parties or
Iileave of the President. In 1910 the power of the President to grant leave was deleted and, until the Aet
i amended in 1928 the parties could be legally represented by comsent of all parties only. Amending
slation of 1928 returned to the 1904 position. In 1930 for the first time, the comsent of all the parties
 the leave of the Court were required. With the “ dichotomy” of the 1947 legislation, the 1930
rements were continued as to proceedings before the Court but legal representation was not permitted
in proceedings before Conciliation Commissioners. These restrictions did mot apply, however, to
al proceedings before the Court. ’

Tn 1951 the Act was again amended to provide that, in proceedings before the Court or a Conciliation
@ hmlssmnel legal vepresentation of a party was permissible by leave of the Court or a Conciliation
ommissioner. The Court has indicated that leave would, as a matter of prima facle right, be granted.
i Waterside Workers® Award (1936) (1953) 77 CLAR. 74.) .

. {h) SawcriONs.
The history of sanctions ean be dluded into three phases.

The first, that of the direct prohibition of strikes and lockounts by the Act itself, ran from 1904 until
0. The second phase, from 1930 to 1947, might be broadly described as one of no sanctions, for the
t eontained no provisions against strikes as such. Provisions forr the enforcement of awards, however,
¢ retained—~for example, seetion 49 prohibited wilful defanlt in ecompliance with an award. So also
ire retained the Court’s powers to order compliance with an award (inserted in 1904) and to enjein
caches of the Aet. The third period, from 1947 to the present, has seen the use of the Conrt’s contempt
ietion founded on its exercise of its long standing power to crder compliance and enjoin.

The current Act continues, of course, provisions which date back to 1904 directed to the observance
wards, e.g., powers to fix penalties and to impose penalties for breach of non-observance of awards,
re are, in addition, penalties for breaches of proeedure and for breaches of provisions relating to
et ballots.

A chronologieal account of the major sanetions provisions in the Act follows:—

Phase 1.

Part TI. prohibited lockouts and strikes in relation to industrial digputes under heavy penalty.

Seetion 7 provided that a refusal to offer or accept employment upon the terms of an. industrial
reement should be tantamount to a lockout or strike. -

Section 8 provxded that any organization which, for the purpese of entorcmw compliance with the
nands of any employers or employees, ordered its memhers to refuse to offer or accept employment
d be deenied to be guilty of a lockout or strilze, .

fs No. 6 of 1911 and No. 18 of 1914.
The foregoing provisions were amended in minor aspects,

No. 31 of 1920, '
Definitions of “ strike * and “lockout ¥ were wzdened A new section, 6a, included in those bound

tled to the benefit of an award of thie Court.

Section 8 of the original Act was also widened to provide that an organlzanon which “encouraged,
ised or ineited ” its members to refuse to offer or accept employment should be deemed t¢ be guilty of
rike or lockout as well as one which “ordered * its members to do so. Also a new sub-section (2) was
ded which. provided that an organization would be deemed to have ordered, &e. its memhers if the
mmittea of management or an offieer or officers of the committee of management did so.

No. 18 of 1928,

A new section, 6s, mstrueted the Court in fixing a penalty to take into account any bona fide efforts
by an organization to plevent the committing of an. offenes. A new section was also inserted
tling persons or organizations entitled to the benefit of an award to apply to the Court for an order
aring that a strike or lockout existed. This provision was inserted to meet the ease of sectional strikes.
e Conrt did make an order declaring that a atrike existed in an Industry or section of industry,
lovers could, nnder the mew provision, Tock out other seetions of workers mot on strike without
ithing an offence:

Section 8§ was also amended, principally to provide for penalties where an organization ordered,
raged, advised or ineited its members to refuse to offer or accept emplojment.

(015

he prohibitien of strikes angd lockouts, persons or organizations bound by an award of the Court or -
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" and lockouts. A new section was inserted which provided that np offieer of an organization or membe

_member. It also had power to impose penalties not exceeding the maximurm penalties fixed for any breach

' agreement.

Aot No. 18 of 1914.

of an order-or award proved to its satisfaction to have heen broken or not observed.

“Aet No. 43 of 1930. ' .

breaches of the Act. The history of these provisions follows——

“found guilty of any contravention of the section in relation to lockouts and strikes ar of wilful de
. i1 eomplianee with an award, was subject to disabilities which took away any rights, privileges, benefiis

-association and tobk away his existinig " of aceruing rights to any payment out of the funds
organization,

10 i
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Sub-seetion (2) of seetion & was also strengthened. This sub-section had been found to be practica
useless because of the diffienlty of proving that a committee of management approved of a lockout or oy 8
The new sub-section provided that an organization was decmed to have ordered, encouraged or advised ;
members to refuse to offer or accept employment if— o

(a} the committee of management of the organization or of a b anch of the orgamzatlon,
(b) 2 member of the committes of management,

{¢) any badly of persons contrelling the organization or a braneh of the organization, or
(d) 4n officer of the organization or of a branch of the organization

advised, &e., members to refuse to offer or accent employment.

Paragraph {c) was aimed at the ostensible control of an organization by a shadow ecommitiee w
carried on in a trouhlesome period whilst the official committee sank into the background,

Phase -2,

This Aet effected a radieal change by'abulishing the provisions in the previcus Acts prohibiting stz

any committee or servant or agent thereof, shounld, during the eurrency of an award in the indy
eoncerned, advise, encourage or incite any member of the organization to refrain from—
(¢} entering into a written agreement, or
{b) accepting the employment, or
{¢) cffering for work or working in accordance with the award
This section became section: 78 in the 1947 Act. |
) Phase 3.

The 1947 Act made the Court a, Superior Court of Record. Previously its powers to punish eonte
had related to contempt in the face of the Court. The changed provision made mueh more significant
powers which the Court had possessed for many years to order complignee with ifs awards and en

1904 Aet.

, Section 38 'g'a.ve the Court pm\;ef te fix maximum penalties not exceeding £1,000 for breach
non-observance of awards in the case of an organization or employer, or £10 in the case of an indiv

or non-observance of an award proved to its satisfaction to have been comrnitted, and further, to
an’ organization or person from committing or ¢ontinmuing any contravention of the Aect.

. Under section 48 the Court could malke an- order in the nature of a mandamus or injun
compelling compliance with the award or restraining its breagh under pain of fine or imprisonni
Penalties of £100 or three monthg imprisonment were provided. In addition to the penalty, any pé

advantages under the Act and caused him to cease to be a member or officer of any organizat

Under section 78, penalties of £500 in the case of an organization, £250 in the case of an employe
and £10 in the case of an employee, were fized for breaches or non- nbselvance of any term of an indu

Seetion 87 provided that a person or organization dlrectlv or 1nd1rect1y eoneerned I
commission of any offence against the Act or counselling, taking part in ¢r enconraging the commiss
any oﬁ‘?ence, should be deemed to have committed the offence.

Section 38 of the 1904 Aet was amenr}ed to give the Court power to order compliance thll am

- In 1918, in Alexander’s case (25 G.I.R. 434), the High Court held, as mentioned above, that
President of the Court was appointed for seven years only, and not for life as provided b
Constitution, the Court was inecompetent to exercise any judicial power. The result was that th
could not impose penalties for breach or non-chservance of its ovders or awards,

Act No. 39 of 1918.

To meet this problem section 48 was ameuded to pr owde for the eufomement of awards by &
distriet or local Court. :
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ot No. 31 of 1920,

The High Court, or a Justice thereof, was added to the Courts that conld make orders enforcing
spards and the above-mentioned Courts were also given power to enjoin any owamzatmn or person from
ommzthng or contmumg any contravention of the Act or award..

,ot No. 22 of 1926. ' _
' Following, it seems, all-Party agrecinent that the ordinary civil Courts were not appropriate for
pese tasks, the constitution of the Court was alterad to provide for the appolntment of judges with a life
gnure instead o£ a President and Deputy Presidents with Iimited tenures and section 48 was amended to
pstore to the.Gourt the power to enforce awards and to apply penalties. Iowever, the provisions of the
918 Act giving eivil Courts power to enforée were also reiained,

¢t No. 18 of 1928. o

- This, Aet considerably strengthened the enforcement provisions. A new seetion,.-38p, provided that
he Conrt could suspend or cancel for such period as it thought fit, all or any of the terms of an order or
ward insofar as an order or award applied to or was in faveur of any organization or it§ members, if that
Iy gamzatmn did anything in the nature of a lockont or strike, or committed any breach or nen-chservance of
he Act or an award, or.if a substantial number of members of the organization refused to accept
gmployme_nt in accmd’mee with existing orders or awards, or for any other reason.

It -also, in sections 864, 861, 86¢ and 86D, inserted provisions providing against intimidatory tacties to
revent persons from observing awards. Section 834 provided for a penalty of £20, or, in the case of a
egister ed-or canization, £100 if that person or organization prevented or attempted to prevent any person
rom offering o aecepiing employment or working in aeeordance with the terms of an award or grder of

“ “(a) by violenve io.the person or property ¢f another person;
* (3) by any threat;
(¢) by any pecuniary penalty or injury;
(@) by intimidation of any kind;
{e) by abusive or iusulting language;
(f) by declaring goods, places, persons, undertakings or positions “ black ”;
(g) by any form of boyeott or threat of hoyeott.

- 'Sectmn 868 provided for a penalty of £500 to be imposed on any organization or the Commitiee of
brangh or organization which imposed or declared that it imposed or that it intended to impose a penalty,
'01fe1turc or disability of any kind on a member of the organization by reason of the faet tha: he had
voﬂ\ed or that he was working, or iutended to work, in aceordance with the terms of an award or order
f the Coult

~Bection 86c provided for the imposition of a penalty of £20 on a person who moved, secondled, or
nt at’ any meeting of an organization or at a public meeting, any resolution, the terms of whicll were
‘_busu'_e or msmltuw to the Court or any judge or officer thereof or which was in contempt of the Court.

Section 86p provided a penalty of £100 against any person who printed or published any report or
other matier containing any oxder, enconragement, advice or incitement to commit a breach or non-
_ gelvance of the Act or of any award or order, or any report or othel matter comalmnfr langnage insulting
o ‘or abusive of the Court.

“Another new section, 89s, provided that persons commzttmq an offerice agninst certain sections
£ the Act could be charged before the Court, and the Court eould impose the’ penalty provided by the Act
n 1espe01 of the offence,

Act No. 43 of 1930,

This Act removed marny of the penalty provisions from the Act, reduced the maximum penalties
for breaches or non-observance of awards in section 38 of the Aect, from £1,000 to £100, and eompletely
pealed seetmns 48, 864, 86¢, 86p and 87. In section 86B, the penalty was reduced from £300 to £100.

On’ the question of contempt, section 83 of the original Act provided that 110 person shonld wilfully
nsult or. distarb the Court . . . or be guilty in any manner of any wilful contempt of the Court. A
nalty of £100 was provided.

ot No. 28 of 1909.
- This Act added to section 83 a new sub-section (2) which provided that uothmg in the section should
tz?ker,l to derogate from the power of the Court to punish for contempt.

Aot No. 18 of 1928 repealed sub-section (2) of section 83 and inserted in its stead a new sub-section
ieh. provided that the Court was to have the power of a Superior Court of Record to punish by attachment
rommittal any person whom it found to have been guilty of eontempt of Court.
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. orders and awards of the Arbitration Court kad received the particular attention of the legislature and a

-read as excluding recourse to the summary jurisdiction belonging at common law te a Superior Court o

_power and authority.

- t0 enjoin an organization or person from committing or continuing a contravention of the Aet, power i

. Qourt in respeet of contempts of that Court. Jurisdiction to punish a contempt committed in the face

- case £50.,

- High Court in R. v. Taylor, Bx perte Roach (1951) 82 C.L.R. 587, when an order nisi for a wr
* prohibition, challenging the validity of two orders of the Arbitration Court finding the prosecuto

" for contempt, and pointed out that the High Court’s decision in B. v. Melal Trades Employers’ Assocy
(1951) 82 C.L.R. 208 was restricted to the effect of the speclal provisions of the Aet which excluded a D
" to punish for contempt as an alternative means of enforeing orders and awards.

. existence in the Arbitration Court of a judicial power to punish for contempt, the actual question whi

101k

it

In 1945, the High Court held that the Arbitratjon Court could not pumish a corporation at alt undel' 4
this section,

The 1947 Act made the Court a Superior Comt of Record. Former specific and Iimiting provisions :
with regard to punishments of eontempts weve omitted. So tke Court as a Superior Court of Record had '
the common law powers of punishing for contempt possessed by such Courts, including the power to fine,

The 1947 Act embodied in section 29 powers to impose penalties, to ovder compliance with an order
or award and to enjoin any organization or person from committing or continning any contravention of
the Act similar to those previcusly contained in section 38 of the 1904 Act.

In March, 1951, the High Cowrt held in B. v. Metal Trades Employers’ dssociotion; Fz parte
Amalgamated Engineering Union (82 C.LR. 208) thut orders made by the Arbitration Court in June,
1950, against the A 0. U. under section 29 (&) of the Aet ordering compliance with an award and under
section 29 (¢) enjoining the union from ecommitting or continuing any contravention of the Aet, were invalid.”
The High Court also held that an order made by the Arbitration Court in J uly ﬁmng the Union £100 for
contempt of Court, was invalid. ‘

The majority of the High Court found that uhe or del under section 29 (5} direeting compliance with
the award was invalid because it purported to impose apon the union an obligation different from and more
onerous than any obligation that the award imposed upon it, in that the award did not bind the union fp
undertake the responsibility of compelling its members to work overtime. The Chief Justice, who with
Dixon J. dissented, was of the opinion that section 29 (b} authorized the Arbitration Court to order a party
bound by an award to do acts or observe forbeala.nces which that Court thought necessary or desirable to
bring abont observanee of the award.

The majority of the High Court held that seetion 29 (¢) referred only to contraventions of the Aet
as distinet from breaches or non-observances of awards, The Chief Justice was of opinion that a breach. of:
an award, which subjects a person to an action for penalties, might fairly be deseribed as something done in
contravention of the Act, and Kitto J. eonsidered that the order could be suppmted as a valid exercise of the-
power conferrved by section 29 (3). ;

As to the fining of the union, the majority held that, as the whole question of the enforcement o
specific statutory provisions had been made for the purpose of giving a statutory remedy, the Act should b

Record to enforee its orders by punishment for eontempt of its anthority. The Chief Justice took the viey
that the power to punish for contempt was not so excluded.

Following the High Court decision, amendmenis to the Act were 1ntr0duced in 1951 to restore th
Court’s power of enforecement of awards and to clarify and establish its powers to punish contempts of it

In these amendments section 29 (¢) was broadeied to give the Court, in addition to its earlier powse

enjoin a breach or non-observanee of an order or award. A new sub-section (2) gave the Atforney-Gener
on behalf of the Commonwealth, and in the public intrrest, the right fo apply to the Court for an or
under section 28 (1) (&) and (e¢).

Section 294 was inserted to give the Cowrt the sume power to punish contempis of ifs powels
authority whether in relation to its judieial powers and functions or otherwise, as is possessed by the

hearing of the Court was restated. The Court was given power to punish, as a contempt of the Court
aet or omission, although a penalty is provided in respeet of that act or omission under some ofl
provision of the Conciliation and Arbitration Act. And finally, the maximum penalty which the Court mi
impose in respeet of a contempt of the Court consisting of failure to comply with an érder made n
geetionn 29 (1) (B) or (e¢) was fixed at £500 in the ease of an organization (not consisting of a s
employer), £200 in the ease of an employer, or the holder of an office in an organization, and in any ot

The Conrt’s jurisdietion as a Snperior Court of Record to punish for contempt was vindieated b

prohibition guilty of contempts and fining him, was refused. The High Court affirmed that the effel
establishing the Arbitration Court as a Superior Court of Record was to give it a general power of pui

As the High Court subsequently pointed ont in the Boilermakers’ Case, althoungh the ref
Roach’s case of a writ of prohibition directed to the Arbitration Court implied in point of logi¢
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judicial power could validly co-exist in the Avbitration Court with its arbitral functions was not in
e in Roach’s case—in other words, the question of validity which the High Court had to deeide in the
pilermalkers’ case was not raised. Roach’s ease did, however, raise squarely the fact that the Arbitration
ou1t exercised two distinet kinds of power-—one being said to be part of the judicial power of the
minonwealth and the other derived under an exercise of the power conferred by section 51 (xxxv) of the
stitution. The writ of prohibition was sought npon the ground that the jurisdiction of the Arbitration
purt did not extend to punishing as contempts attacks made upon the members of the Court in respect of
ie exercise of the arbitral powers as distinguished from their judicial powers. The Iligh Court said—

“. although the occasion of the attack arises oui of the exereise by the judge of his industrial
functions, the attack is assoeiated with an intsuded exercise by him of the jurisdiction forming part
-of the judicial power of the Commonwealth, nawmely, the jurisdietion to entertain am application
to commit for confempt in breach of an undertaking. . . . Conceding . . . the validity of
the distinetion whieh it is sought to make on behalf of the prosecutor between what is a contempt
of the judicial power and what concerns other kinds of power, the case is nevertheless one in which
it was competent for the Arbitration Court to find in the publications a contempt againsi the
%dmln};stl ation of justice, that is to say, the exercise of the judieial power of the Avhitration

ourt

t was left for the High Coult in the Boilermakers’ ease to decide that the Arbitration Court could mot
I fact validly exercise part of the judieial power of the Commonwealth.

In a deeision on an a,pplzcatlon by Commonwealth Steel Co. Ltd. for an order under section 2%
painst the Pederafed Ironworkers’ Association of Australia reported in 74 C.AR., p. 91, the Arbitration
*omg held that “an organization is responsible for the actions not only of its blanches but also of any
cetion or group of its members ”, and that “knowledge of any such action, if in bredch of the legislation
nder which the orgarization is registered or of some award or ordef made in secordance with powers
hereby grafted, is sufficient to involve the organization itself ”.

(#) APrBALS.

9 The first provisions .for appeals against awards or orders were inserted in the amending act of
930, which provided that an appeal lay to the Court constituted by the Chief Judge and mot less than
other judges against any provision in an award or order of a Coneciliation Commissioner or a
1ci1-}';ation Commitiee affecting wages, hours or any condition of employment which in the opinion of
“Court. was Lkely to affect the publie interest

" No appeal lay from the award of a Judge though the 1920 anﬁendmentb had authorized a single
dge (earlier a Presidential member} to invite two of his eolleagues to sit with him in relation to a

The 1947 Act providing for Coneiliation Commissioners independent of the Court left their awards
challengeable, However, a Commissioner was enabled to refer to the Court any question of law arising
of a matter before him or any guestion as to thther he had jurisdietion under the Act in relation
the matter. : :

The 1952 legislation. provided for appeals from the dJecisions of Conciliation Commissioners and
irences to the Court where, in the opinion of the Chief Judge, the matter was of sueh importance
{liat in the public interest it should be dealt with by the Fuill Court. The requirement of securing the
icave of the Chief Judge was inserted with the object of limiting appeals and references except in really
gl portant cases. '

& IMPLICATIONS OF THE HIGIH COURT JUDGMENT IN THE BOILERMAKERS’ CASE.
'_ On March 2, 1956, the High Court delivered judgment in what is commonly known as the
i elmal\er.s case. By majority, Dmon Cd., Me'l‘leruan PuIIanm a,nd Kltto Jd. (Wﬂhams, Webb and

estion ordels made by the Arbitration Court on May 31 and J umne 28, 1955. The purpose of the first
pider was to reguire the Boilermalkers’ Society to observe a provision in an award which prohibits bans,
lnitations or restrigtions on the performance of work in aecordance with the award; while the seecond
der, which found the Boilermakers’ Society guilty of contempt of the Arbitration Court by wilfully
g SObevmg the order of May 81, impoged a fine of £500 upon the Society and ordered it to pay ithe costs
P the proceedings. The High Court in so doing upheld a challenge to the validity of sections 29 (1) (3)
Bind (¢) and 294 of she Conciliction and Arbitration Act 1904-1952, the sections under which the orders
Te made. '

The following states shorily the implications of this decision:—

It is beyond the competence of the Parliament o invest with any part of the JL‘ldlCIaI power any .
or persons whose primary function is not the exereise of judicial power.

The Constitution does not allow the use of Courts established by or under Chapter IIT, for the
harge of functions which are not in themselves part of the judieial power and ave not auxiliary or
dental thereto.




29 (1) () and (c), are obiter dicta only. The majority decision commended that the parpose soug
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The tuncucn of an industrial arbitrator is completely outside the 1ealm of jucdicial powes anid s
of a different order. :

Thg Arbitration Court is not 2 © fedéral Court ” within the meaning of section 71 of the Constitution. |
It was ereated and exists as and for an anthority entrusted with the work of industrial conciliation and
arbitration and it is not possible to combine in one body the arbitral powers and functlons and any part
of the Juﬁlmal power of the Commoniealth.

The provisions w]nch either are or may be thought to be eapable of reference only to the jndicial .
power of the Commoriwealth and which therefore involve funetions which cannot be diseharged or may
" not be capable of being discharged by the Arbitration Qourt appear to he—- i

5. 29 (1) () which authorizes the Court to impose penalties fixed under see, 40 (e) for bleach o

or non-observance of an order or award proved to the satisfaction of the Court =
t6 have heen committed. :

5. 29 (1) (b) and (¢) which empowe} the Court-to order compliance with an ordep or award &
proved to the satisfaction of the Court to have been broken or not observed or to =
enjoin the committing or continwation of a eontrar eutmn of the Aet or a breach or . 1 -
non-observanece of an order or award. S

8. 294 whieh gives the Court pewer to punish contempt of its power and antherity. o

g 119 which allows persons who have ecommitted offences against the Aet to he C]lalged_{ "
before the Court.

5 59 which gwes the Court (and o ther Courts) jurisdiction to impose 1)enalt1es for

' ) breach or mon-observance of an order or award.
s. 86 which protects organizations and members from bemg sned for Pesumany penalt}r'
: exeept in the Court for aets and omlsmonsf in respeet of which the Court has’

jurisdiction.

5. 96e (3) (a) and (b) which authorize the Qourt, where an election irregularity has been found.
to declare an election void or a persen purporting to have been elected not to ha
, been and to declare another person to have heen elefted.
5. 96m which authorizes the Court to enforce orders made under the (hsputed electl
. provisions. -
8. 963 .whmh validates certain acts dome by the Court under the disputeq election
provisions. -
8. 16 {2) and (8) whiech aunthorize a Conciliation Commissioner to refer a questlon of law
the Court and the latier to determine it.
5. 16 (6) ~  which seeks to overcome Jurisdwtmml problems of the dichotomy between 4
o Court and Commissioners by making the Jurlschctmn of each depend on the Oplm
z N of the Court.
%834 (5)  which anthorizes the Court to hear and determme guestions involving . cla1ms
membership of an orgamzatlon

The observations in the majority decision about these sections, other than from seetiong 294

be achieved by sections’ 986 (3) (a) and (b),96u and 965 might be achieved by provisions differen
conceived ; that sections 16 (2) and {3) might not be open to attack as involving an advisory and no
Judieial functmn and that section 16 (6) might be sound as it js.

In addition, there could be doubt about the validity of section 29 (1)(d) and (e) authorizine 1
Court to give an interpretation of an award or order and to hear appeals from the Registrar.

There is no reason why the Parliament should not clothe the arbitral authority with the designati
and character of a Court and provide 2 status and tenure for the arbitrators of the same deserip
that required for judges. It cannot, consistently with the Constifution, exercise the power conferreds
section 71 of the Constitution for the creation of a Court for the fulﬁlment of the functions and ob
forming the subject of the legislative power conferred by section 51 (xxxv.), :

It needs to be emphasized that the High Court’s decision does not mean that what the s
referred to above sought to do eannot be done at gll—merely that it eannot be done through the ingtromdl
which is the Arbitration Court as known at present. !

The implications of the ngh Court judgment, however, extend far beyond the Couneiliaty
-Arbitration Act and other Commonwealth legislation in the industrial field.
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