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Qualifications and disqualifications of members of Parliament

We recommend that the Constitution be altered:

(i)
to make Australian citizenship a necessary qualification for membership of the Parliament;

(ii)
to make the age qualification for members of the Parliament eighteen years or such lower age as is prescribed by the Parliament (we do not recommend any upper age limit); and

(iii)
to make unsoundness of mind a disqualification for membership of the Parliament.

Entitlement to vote should not be a necessary qualification to be or become a member of the Parliament.

(para 4.735)

We recommend that the Parliament should also have power to make laws which could, as a qualification for membership of the Parliament, require a person to comply with reasonable conditions as to residence in Australia; and which could disqualify a person whilst he or she is undergoing imprisonment for an offence against a law of the Commonwealth or a State or Territory of the Commonwealth; and to lay down procedures for determining whether a person is of unsound mind. (para 4.736)

We recommend that the Constitution be altered to provide that:

(i)
Any person who has been convicted of treason under a law of the Commonwealth, and not subsequently pardoned, should be disqualified from being a senator or a member of the House of Representatives. (At present the Constitution disqualifies any person who is 'attainted of treason'.) Other criminal convictions would not be prescribed in the Constitution as an automatic disqualification.

(ii)
A member of the Parliament who becomes:

(
a judge or holds any other judicial office;

(
a member or employee of the federal, a State or a Territorial public service;

(
a member of the Defence Force;

(
a member of any other Australian Parliament or legislature; or

(
a member, officer or employee of certain public authorities,

should also be disqualified from being a senator or a member of the House of Representatives.

(para 4.737)

On the other hand, a person in such a position who subsequently becomes a member of the Parliament would be deemed to have ceased to be so employed or to hold that office on the day immediately before becoming a member of the Parliament and so would be qualified to be a member. (para 4.738)

We recommend that the Parliament have power, subject to the Constitution, to make laws to disqualify members of the Parliament who hold interests which might constitute a material risk of conflict between their public duty and private interests, and to disqualify any person convicted of an offence relating to corrupt practices or improper influence. Subject to any such law, the existing constitutional disqualification provisions should continue to apply to any person who has any direct or indirect pecuniary interest in any agreement with the public service of the Commonwealth otherwise than as a member and in common with the other members of an incorporated company consisting of more than 25 persons. Candidates for or members of the Senate or the House of Representatives should no longer be disqualified under section 44(iv.) for holding any pension payable during the pleasure of the Crown out of any of the revenues of the Commonwealth. The place or a senator or member of the House of Representatives should no longer become vacant under 45(iii.) if he or she directly or indirectly takes or agrees to take any fee or honorarium for services rendered to the Commonwealth, or for services rendered in the Parliament to any person or State. (para 4.739)

We recommend that any person who sits as a member of the Parliament while disqualified should be liable to such pecuniary penalties payable to the Commonwealth as are prescribed by the Parliament. (para 4.740)

We recommend that the House in which the question arises should continue to be able to determine any question respecting the qualification of a member of that House, or respecting a vacancy in that House, and any question of a disputed election to that House; but that any elector in the electorate of the person whose qualification or membership is in question should be able to apply to the High Court for a declaration as to the person's qualification or membership, and that a declaration of the High Court should have full force and effect notwithstanding any determination of the respective House of the Parliament. (para 4.741)

We recommend that no change be made to section 43 which provides that a member of either House of the Parliament shall be incapable of being chosen or of sitting as a member of the other House. (para 4.742)

The above recommendations would substitute new provisions for sections 34, 44, 45, 46 and 47. (para 4.743)

We recommend that sections 44(i.) and 44(iii.) and 45(ii.) be omitted and not replaced. Section 44(i.) disqualifies any person who is 'under any acknowledgement of allegiance, obedience, or adherence to a foreign power, or is a subject or a citizen of a foreign power from being chosen or of sitting as a member of Parliament. Section 44(iii.) disqualifies a person who is an undischarged bankrupt or insolvent. Under section 45(ii.) a member's place in the Parliament also becomes vacant if he or she takes the benefit, whether by assignment, composition, or otherwise, of any law relating to bankrupt or insolvent debtors. (para 4.744)

CHAPTER 5. THE EXECUTIVE GOVERNMENT OF THE COMMONWEALTH

Head of state

We recommend no change to Australia's status as a constitutional Monarchy or to the position of the Queen of Australia as head of State.
 (para 5.9)
� The only changes we recommend affecting the powers of the Queen under the Constitution are in relation to assignment of powers to the Governor-General pursuant to section 2 of the Constitution, reservation of Bills passed by the Houses of the Federal Parliament for the Queen's personal assent, the power to disallow Federal Acts, and the power to authorise the Governor-General to appoint deputies. Our recommendations on these matters are set out under the heading 'The Governor-General' below, and under Chapter 2 above.








