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Parliamentary privilege

... the word “privilege” has in modem times acquired a meaning wholly different from its traditional
Parliamentary conpolation. In consequence its use could convey to the public generally the false
irapression that Members are, and desire to be, a “privileged class™. Tt is out of keeping with modern
ideas of Parliament as a place of work and of the status of its Members as citizens who have been
efected to do within that place of work their duty as representatives of those who elected them.'

PRIVILEGE DEFINED

May describes parliamentary privilege as:

... the sum of the peculiar rights enjoyed by each House collectively as a constituent part of the High
‘Court of Parliament, and by members of each House individually, without which they couid not
discharge their functions, and which exceed those possessed by other bodies or individuals. Thus
privilege, though part of the law of the land, is to a certain extent an exemption from the general law.”

THE COMMONWEALTH PARLIAMENT’S PRIVILEGE POWERS

The Commonwealth Parliament derives its privilege powers from section 49 of the
Constitution which provides that;
The powers, privileges, and immunities of the Senate and of the House of Representatives, and of the
members and the committees of each House, shall be such as are declared by the Parfiament, and
until declared shall be those of the Commons House of Parliament of the United Kingdom, and of its
members and committees, at the establishment of the Commonwealth.
In addition, section 50 of the Constitution provides that:
Each House of the Parliament may make rules and orders with respect to—
(i) 'The mode in which its powers, privileges, and immamities may be exercised and upheld.
(i) The order and conduct of its business and proceedings either separately or joinfly with the other
House.

Statutory provisions

In 1987 Parliament enacted comprehensive legislation under the head of power
constituted by section 49 of the Constitution. The Parliamentary Privileges Act 1987
provides that, except to the extent that the Act expressly provides otherwise, the powers,
privileges and immunities of each House, and of the Members and the committees of
each House, as in force under section 49 of the Constitution immediately before the
commencement of the Act, continue in force. The provisions of the Act are described in
detail in this chapter.

In addition, the Parliament has enacted a number of other laws in connection with
some specific aspects of its operations,” although it has been said that certain of these
may be ‘more propetly . .. referred’ to section 51{(xxxix.) of the Constitution, which

V' House of Commons Select Committee on Parficmentary Privilege, Report, HC 34 (1967-68) vii.

2 May, p. 69.

3 E.g Parliamentary Papers Act 1908, Parliamensary Proceedings Broadeasting Act 1946, Public Accounts Committee Act
1951 Public Works Comimittee Act 1969 and other legislation making provisions in relation to certain committees,
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deals with the power to make laws with respect to matters which are incidental to- the
execution of any power vested, inter alia, in the Parliament or either House.”

Judicial interpretation of section 49

The original privilege powers of the Commonwealth Pardiament were tested and
confirmed in a significant High Court judgment arising from the case of Browne and
Fitzpatrick. On 10 June 1953, the House of Representatives judged Mr F. C. Browne and
Mr R. E. Fitzpatrick guilty of a serious breach of privilege’ (see p. 702 for details of this
case). On the warrant of the Speaker the two men were committed to gaol for three
months, Subsequently, action was taken by the legal representatives of the offenders to
apply to the High Coust for writs of habeas corpus. The High Court heard the argument
between 22 and 24 June and delivered its judgment on 24 June.”

The Chief Justice first dealt with the question of whether the warrants issued by the
Speaker were a sufficient refurn o the writs of habeas corpus. He held that such warrants
if issued in England by the Speaker of the House of Commons would have constituted
sufficient answer, being drawn up in accordance with the law there which was finally

established in the case of the Sheriff of Middlesex in 1840." The law was established
authoritatively by the decisions of the Privy Couneil in Dill v, Murphy in 1864, ‘and i
the Speaker of the Legislative Assembly of Victoria v. Glass in 1871,

The Court stated that:

..t is for the courts to judge of the existence in either House of Parliament of a privilege, but, given
an undoubted privilege, it is for the House to judge of the occasion and of the manner of its exercise.
The judgment of the House is expressed by its resolution and by the warrant of the Speaker. If the
warrant specifies the ground of the commitment the court may, it would seem, determine whether it is
sufficient in faw as a ground to amount o a breach of privilege, but if the warrant is upon its face
consistent with a breach of an acknowledged privilege it is conclusive and it is no ohjection that the
hreach of privilege is stated in general terms.”

The warrants issued by the Speaker stated the contempt or breach of privilege in
general terms and not in particular termns but accorded with the law, as each stated that
the person concerned had been guilty of a serious breach of privilege, recited the
resolution of the House to that effect and stated the terms of committal,

Having established that it was not necessary to go behind the warrant, it remained for
the court to determine whether the law as stated above was applicable to the
Commonwealth Parliament through section 49 of the Constitution.

Arguments advanced by counsel for Browne and Fitzpatrick urging a restrictive
construction or modified meaning of the words of section 49 were, broadly:

& that the Constitution of Australia is a rigid federal Constitution and it is the duty of
the courts to consider whether any act done in pursuance of the power given by the
Constitution, whether by the legislature or executive, is beyond the power assigned
to that body by the Constitution;

® that the Constitution adopted the theory of the separation of powers and that the
power of committal by warrant belonged to the judicial power and ought not to be
conceded upon the words of section 49 to either House of the Parliament;

R. v Richards; ex parte Fitzpatrick and Browne {1955 92 CLR 168,
VP 1954-55/267, 269-T1: FLR. Deb. (10.6.55} 625-65.

(195592 CLR 157.

11 Ad & E 273 [113 ER 419].

i Moo, PC(N.5.) 487

LR 3 PC App 560.

(1955 92 CLR 162,

IR RPN - AN
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= that the power contained in section 49 was a transitional power which ceased when
Parliament declared some of its powers, privileges, and immunities in two statutes,
the Parliamentary Papers Act [908, and the Pa!fzamem‘ary Proceedings
Broadcasting Act 1946,

e that the powers under section 49 are contingent upon the Houses exercising their
authority under section 50, which provides that each House might make rules and
orders with respect to:

— the mode in which its powers, privileges, and 1mmun1tles might be exercised
and upheld, and
- the order and conduct of its business and proceedings.

The High Court rejected, in twm, each of these arguments. In relation to the first
proposition, the court declared:

The answer, in our opinion, lies in the very plain words of 5.49 itself. The words are incapable of a
restricted meaning . . . It is quite incredible that the framers of s.49 were not completely aware of the
state of the law in Gieat Britain and, when they adopred the lan;,uage of 5.49, were not guite
conscious of the consequences which followed from it.’

In relation to the second argument on the separation of powers, the court stated that:

.. in unequivocal terms the powers of the House of Commons hiave been bestowed upon the House
of Representatives, 1t should be added to that very simple staternent that throughout the course of
English history there has been a tendency to regard those powers as not strictly judicial but as
belonging to the legisiature, rather as something essential or, at any rate, proper for its
protection . . . It is sufficient to say that they were regarded by many authorities as proper incidents of
the Tegislative function, notwithstanding the fact that conaldercd more theoretically perhaps one
might even say, scientifically they belong to the judicial sphere

Then, in relatton to the third contention, the court made it clear that it did not regard the
Parliamentary Papers Act and the Broadcasting of Parliamentary Proceedings Act as
affecting the operation of section 49. The court held that section 49:

. contemplates not a single enactment dedling with some very minor and subsidiary matter as an
dédltlon to the powers or privileges; it is concerned with the lotahty of what the legislature thinks fit
to provide for both Houses as powers, privileges and immunities.”

Finally, in relation to the argument on the interrelationship of sections 49 and 50, the
court declared that it was clear that section 49 had an operation independent of the
exercise of the power of section 50. In a final summing-up, the court declared:

. all the arguments which have been advanced for giving 1o the words of .49 a modified meaning,
and the particular argument for treating them as not operating, fail.”

Browne and Fitzpatrick petitioned the Judicial Committee of the Privy Councﬁ for
special leave to appeal against the decision of the High Court. However, the decision of
the Privy Council was that the judgment of the Chief Justice of Australia was
unimpeachable and leave to appeal was refused.”

Reference to House of Commons practice

Whilst the Commonwealth Parliament has passed legislation in this area, and
although the House of Representatives has developed its own practice and created its
own precedents in respect of most of its operations, in the area of parliamentary

' priviiege“’ there 18 a value in some cases in referring to the practice and precedents of the

1! (1955392 CLR 165-6.

12 (193392 CLR 167,

13 (195592 CLR 168,

14 {1955 92 CLR 170,

15 R. v Richards; ex parte Fitzpatrick and Browne (1955)92 CLR 171 (PC).
16 For a full Hist of House of Representatives privilege cases see Appendix 23,
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House of Commons’, from which the House’s privilege powers are substantially
derived.

This chapter does not attempt to record the history of the development of the law,
practice and procedure of privilege, nor does it atternpt to treat in detail all questions of
privilege that may arise. It is limited to a general description and a summary of the more
important aspects of the subject.”

May is recognised as the most authoritative and comprehensive work on matters
pertaining to the law, privileges, proceedings and usage of the British Pariiament. It
brings together in one volume a comprehensive summation of all important cases of the
House of Commons in privilege matters and it is to May that Members and officers tum
for precedents and guidance concerning the House of Commons when questions of
privilege or contempt arise.

FURTHER COMMENT ON THE NATURE OF PRIVILEGE

Its meaning and necessity

Parliamentary privilege relates to the special rights and immunities which belong to
the Parliament, its Members and others, which are considered essential for the operation
of the Parliament. These rights and immunities allow the Parliament to meet and carry
out its proper constitutional role, for Members to discharge their responsibilities io their
constituents and for others properly involved in the parliamentary processes to carry out
their duties and responsibifities without obstroction or fear of prosecution.

Privileges are not the prerogative of Members in their personal capacities. Ht has been
stated:

Inn so far as the House claims and Members enjoy those rights and immunities which are groupod

under the general descnpuon of “privileges”, they are claimed and enjoyed by the House in i3

corporate capacity and by its Members on behalf of the citizens whom they repr esent.”

Breaches of privilege or contempt are punishable---May states;

When any of these rights and immunities is disregarded or attacked, the offence is called a breach of
privilege and is punishable under the law of Parliament. Each House alse claims the right to punish as
contempts actions which, while not breaches of any speciﬁc privilege, obstruct or impede it in the
pcx‘tmmancc of its functions, or are offences against its authority or di gmty, such as disobedience to
its legitimate commands or Tibels upor itself, its Members or ifs officers.™

The privileges of a legislative assembly would be entirely meffectual to enabie it to discharge its
functions, if it had no power to punish offenders, to impose disciplinary regulations upon its
members, or to enforce obedience to its commands.”

Despite the immunity from suit or prosecution which Members have in respect of
what they say in the Parliament in carrying out their duties, ultimately they are still
accountable to the House itself In respect of their statements and actions. It is within the
power of the House to take action to punish or penalise Members, for example, for some
form of extreme obstruction of the business of the House (and see below).

17 Andsee 50. 1.

18 The mors significant historical references arc May’s Porliomentary Practice. wogether with Anson, The Law and Custom of
the Constingion, Report of House of Commons Select Corminee on Parliamentary Privilege, HC 34 (1967-068); Hatsell,
Precedents of Proceedings in the House of Commons. The first and second editions of House of Representatives Practice
contain additional detail on earlier practice and precedents in the House.

19 0C 34 (1967-68) vii,

28 May, p. 69.

21 Cushing, Legislative Assemblies, paras 5323, quoted in May. 20th edn {1983), p. T1.




FParliamentary privilege 681

Distinction between hreach of privilege and contempt

‘Conternpt” and ‘breach of privilege” are not synonymous terms although they are
often used as such. May has this to say in respect of contempt:

Geperally speaking, any act or omission which obstructs or impedes either House of Parliament in
the performance of 1ts functions, or which obstiucts or impedes any Member or officer of such House
in the discharge of his duty, or which has s tendency, directly or indirectly, fo produce such results
may be freated as contempt even though there is no precedent of the offence. ¥ is therefore
impossible to list every act which might be COI]SiC}E[’fid o amount to a contempt, the power to punish
for such an offence being of its nature discretionary.”

In evidence given to the House of Commons Committee of Privileges in 1968, in a
case involving the premature publication of committee evidence, the Clerk of the House
stated:

The distinction is this, T think, that the privileges of the House are known and established, and one of

themn is freedom of speech. Now, if Members of a Select Committee feel that they cannot speak

freely for fear that somebody will intrude upon their discussions, then this constitutes in the person
who commits this offence a breach of known privilege of the House. On the other hand, when the

House has passed a resolution, as it did in 1837, and an outside person ignores or flouts that

resolution, that constitutes a conternpt. So youn very often have Committees of Privilege finding that

not only a breach of privilege has been committed but at one and the same time it is a cortempt of the

House for flouting and ignoting its Order. So you can charge a matter on either or both counts.”

The distinction is made clearer in the following extract {rom Halsbury’s Laws of
England:

The power of both Houses fo punish for contempt is a generat power similar to that possessed by the

superior courts of law and is not restricted to the punishment of breaches of their acknowledged

privileges . .. Certain offences whiclh were formerly described as contempts are now commonly
designated as breaches of privilege, although that term more properly applies only 1o an infringement
of the collective or individual rights or immunities, of one of the Houses of Pardiament,”

It has been said that *All breaches of privilege amount to contempt; contempt does not
. . x 23 ~ . s
necessarily amount to a breach of privilege’.” In other words a breach of privilege (an
infringement of one of the special rights or immunities of a House or a Member) is by its
very nature a contempt (an act or omission which obstructs or impedes a House, a
Member or an officer, or threatens or has a tendency so to do), but an action can

constitute a contempt without breaching any particular right or immunity.

No new privilege may be created except by legislation

In 1704 the Lords and Commons agreed:

That neither House of Parliament hath any power, by any voie, or declaragion, to create to themselves

any new privilege, that is not warranted by the knewn laws and customs of Parliament.”
The import of the resolution quoted is that neither House of the British Parliament may
itself create any new privilege and, it is submitted, by virtue of section 49 of the
Constitution this is also the case with regard to the Houses of the Comunonwealth
Parliament. The rights and immunities of the Houses, their commiittees and Members are
part of the law of the land, and the law may only be changed by the passage of
legislation by the three component parts of the Parliament. Subject to the constraints
imposed by the Constitution, it would however be possible for the Commonwealth

22 May, p. 115,

23 “Complaint concerning an article in the Observer Newspaper of 26 May 1968, House of Commons Commitree of Privileges
Second Report, 11C 357 (1967-68) 39-4{).

24 Halsbury's Laws of England, 3vd edn, vol. 28, p. 465; see also G. Marshall, “The House of Commons and 1ts Privileges”, in
The House of Commons in the Twentieth Century, 5, A, Waikiond (e}, Clavendon Press, Oxford, 1979, pp. 205-9.

25 HC 34 {1967-68) 171,

26 CT{1702-04) 553, 55003,
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Parliament to enact legislation which varied an existing right or immunity or created a
new one.

Within the framework set by the Constitution and relevant legislation it is within the
competence of each House to expound the law of privilege and apply that law to the
circumnstances of each case as it arises.” To suggest, as has on occasions been done, that
the existing privileges of the Parliament have been extended in some particular case, is
incotrect.

ENUMERATION OF PRIVILEGES

The following were listed by Quick and Garran as among the original principal
powers, privileges and immunities of each House, and of the Members of each House,
drawn from the law and custom of the House of Commons as at 19017

e the power fo order the attendance at the Bar of the House of persons whose conduct
has been brought before the House on a matter of privilege;

@ the power to order the arrest and imprisonment of persons guilty of contempt or
breach of privilege; ' '

s the power to arrest for breach of privilege by warrant of the Speaker;

® the power to issue such a warrant for arrest, and tmprisonment for contempt or
breach of privilege, without showing any particular grounds or causes thereof;

e the power to regulate its proceedings by standing rules and orders having the force

cof law; o _ L '

# the power to suspend disorderfy Members;

e the power to ¢xpel Members guilty of disgraceful and infamous conduct,

& the right of free speech in Parliament, without Hability to action or impeachment for
anything spoken therein; established by Article 9 of the Bill of Rights 1688,

o the right of each House as a body to freedom of access to the Sovereign for the
purpose of presenting and defending its views;

e immunity of Members from legal proceedings for anything said by them in the
course of parliamentary debates;

e immunity of Members from amrest and imprisonment for civil causes whilst
attending Parliament, and for 40 days after every prorogation, and for 40 days
before the next appointed meeting;

& immunity of Members from the obligation to serve on juries;

e immunity of witnesses, summoned to atiend either House of Parliament, from arrest
for civil causes;

e ymmunity of parhamentary witnesses from being questioned or impeached for
evidence given before either House or its committees, and

e immunity of officers of either House, in immediate attendance and service of the
House, from arrest for civil causes,

A number of these provisions were modified by the Parliamentary Privileges Act 1987,
and the detailed provisions are described hereunder.

27 For further comment see HC 34 (1967-68) 97-9.
28 See Quick and Garvar, pp. S01-2.
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FREEDOM OF SPEECH
By the 9th Article of the Bill of Rights 1688 it was declared:

That the freedom of speech and debates or proceedings in Parliament ought not to be impeached or

questioned in any court or place out of Parliament.”

The provisions of Article 5 became part of the law applying to the Commonwealth
Parliament by virtue of section 49 of the Constitution.

The privilege has been variously described as one which has always been regarded as
most valuable and most essential”, as the only privilege of substance enjoyed by
Members of Parliament”, and as one of the most cherished of all parliamentary
privileges, without which Parliaments probably would degenerate into polite but
ineffectual debating societies,™ Unquestionably, freedom of speech is by far the most
important privilege of Members.

Members are absolutely privileged from suit or prosecution only in respect of
anything they might say in the course of proceedings in Parliament. Members may state
whatever they think fit in debate in the Parliament, however offensive or injurious to the
character of individuals and provided it is in accord with the ordinary rules and practices
of the House. It is, however, incumbent upon Members not to abuse the privilege. The
House itself, by its rules of debate and disciplinary powers, has the duty to prevent abuse
(see chapter on “Debate’, and see also pages 709 and 724). As May puts it:

. it becomes the duty ?11”' each Member to refrain from any course of action prejudicial to the
privilege which he enjoys.”

Absolute privilege does not attach to words spoken by Members other than when
participating in ‘proceedings in Parliament’ (and see below). '

Absolute and qualified privilege

A staterment is said to be privileged if the person making it is protected from legal
action. Generally, qualified privilege exists where a person is not liable to an action for
defamation if certain conditions are fulfilied, for example, if the statement. is not made
with malicious intention. Absolute privilege exists where no action may lie for a
statement, even, for example, if made with malice; it is not limited to action for
defamation but extends also to matters which could otherwise be punished as crimes (for
example, contempt of court or breach of a secrecy provision).

Proceedings in Parliament

Article 9 of the Bill of Rights refers to ‘debates and proceedings in Parliament’.
Section 16 of the Parliamentary Privileges Act 1987 re-asserts that the provisions of
Article 9 of the Bill of Rights apply in relation to the Commonwealth Parliament, but it
goes on to provide that for the purposes of the provisions of Article 9, and for the
purposes of that section, the term ‘proceedings in Parliament’ means:

all words spoken and acts done in the course of, or for purposes of or incidental to, the transacting of
the business of a House or of a committee, and, without limiting the generality of the foregoing,
inchides—

(w) the giving of evidence before a House or a commiittee, and evidence so given;
(b) the presentation or submission of a document 10 a House or a commiitiee;

29 1 Will, & Mary, sess. 2, 0.2,

30 Hatseli, vol. I, p. 83,

31 HC 34 (196768391,

32 Campbell, Parliamentary Privilege in Ausiralia, p. 28,
33 May, p. 85,
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(¢} the preparation of a document for purposes of or incidental to the transacting of any such

business; and

(d) the formulation, making or publication of a document, including & report, by or pursuant to an

order of 2 House or a committee and the document so formulated, made or published.

What constitutes ‘proceedings in Parliament’ has been the subject of a good deal of
consideration in the House of Commons for a number of years but the term has not yet
been defined in so Tar as the British Parliament is concerned.

The Clerk of the House of Commons in a supplementary memoranduem to the 1967
Select Commitiee on Parliamentary Privilege elaborated on the term:

The primary meaning, as a techrical paliamentary term, of “proceedings” (which obiamed at least

as emdy as the seventeenth century) is some formal action, wsually a decision, taken by the House in

its collective capacity. This is naturally extended both to the forms of business on which the House
takes action and o the whole process, the principal part of which is debate, by which the House
reaches 4 decision, :

An individual Member takes part in proceedings usually by speech, but also by various recognised

kinds of formal action, such as voting, giving notice of a motion etc., or presenting a petition or a

report from a Committee, most of such actions being time-saving substitutes for speaking. Officers of

the House take part in its proceedings principally by carrying out its orders, general or particular.

Strangers can also take part in the proceedings of the House, e.g. by giving evidence before one of its

commitices, or by presenting petitions for or against private bills.

While taking patt in the proceedings of the House, Members, officers and sirangers are protected by

the same sanction as that by which freedom of speech is protected, namely, that they cannet be cailed

0 account for their actions by any authority other than the House itselt™

It is clear that the ambit of the term, and so the extent of absolute privilege, is limited.
It is considered that, for instance, conversations or comments among Members, or
between Members and other persons, which are not part of a ‘proceeding in Parliament’
as such would not enjoy absolute privilege.” It is also considered that citizens
communicating with a Member in normal correspondence would not enjoy absolute
privilege in this matter,”

On two occasions the Commitiee of Privileges has considered complaints arising
from action, or threatened action, against Members following letters the Members had
written to Ministers. In each case it accepted that such correspondence did not form part

. . . . 1 3 . . .
of ‘proceedings in Parliament’.” In another case the committee considered action taken
against a person who had sworn a statutory declaration and given it to a Member. The
Member subsequently used the information in 4 speech in the House. The committee
was required to report on the Member’s complaint that the action against his informant
would interfere improperly with his ability to perform his duties as a Member. It
commented that whether the informant’s actions fell within the scope of s. 16 of the
Parliamentary Privileges Act 1987 would be determined in the course of court
proceedings. An opinien appended to the commitiee’s report dealt with the issue of
whether the informant’s actions might be protected” (and see p. 703).

Although, as stated above, the House of Commons has not, to date, adopted a detailed
definition of the term ‘proceedings in Parliament’, it has on two important occasions
considered the meaning and scope of the term.

In the London Electricity Beard case in 1957 {more generaily known as the Strauss
Case), the House of Commons Committee of Privileges found that Mr Strauss in writing
a letter to a Minister criticising certain alleged practices of the Board, was engaged in a

34 HC 34 (1967-68) 9.

35 May, pp. 934 (and see Parliomentary Privileges Act 1987),
36 Muay, p. 133 {and see Parliamentary Privileges Act Y987).
37 PP HE {1992, PP 78 (1994).

3% PP 407 (1994).
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‘proceeding in Parliament’, The committee also found that, in threatening a libe] action
against the M.cmbe; both the Board and its solicitors had acted in breach of the privilege
of Parliament.” By a narrow margin of 218 votes to 213 votes, the House of Commons
rejected a motion agreeing with the committee’s report. An amendment declaring that
Mr Strauss’ letter was not a proceeding in Parliamem and that no breach of privilege had
been committed was carried on a non-party vote " In an important decision in 1939, the
House of Commeons agreed 1hat notice in writing of a question to be asked in the House
was ‘protected by privilege’.”'

Privilege attaching to Hansard reports

Hansard reports of the proceedings are absolutely privileged and no action may lie
against a Member, the Principal Parliamentary Reporter or the Government Printer, or
their officers, in publishing the report.” The House has, by resolution, explicitly
authorised the publication of the record of debates and proceedings prepared by the
Department of the Parliamentary Reporting Staff;, this was done so as to remove any
doubt as to the status of the Hansard report when published electronically by the
Department of the Parliamentary Reporting Staff.”

Parliamentary privilege does not protect individual Members publishing their own
speeches apart from the rest of a debate. If a Member publishes his or her speech, this
printed statement becomes a separate publication”, a step removed from actual
proceedings in Parliament. Similarly, it is considered that Members are not protected by
absolute privilege in respect of the publication of Hansard extracts, or pamphlet reprints,
of their parliamentary speeches, unless the extracts or reprints are published under the
authority of the House. In respect to an action for defamation, regard would also need to
be had to the particular law applying in the State or Territory inr which the action is taken
or contemplated. Even qualified privilege may not be avallabie unless the publication is
for the information of the Member’s constituents.”

Reports of proceedings

Under section 10 of the Parfiamentary Privileges Act 1987 it is a defence to an action
for defamation that the defamatory matter was published by the defendant without any
adoption: by the defendant of the substance of the matter, and that the defamatory matter
was contained in a fair and accurate report of proceedings al a meeting of a House or a
commitiee. This defence does not apply in respect of matier published in contravention
of section 13 of the Act, and it does not deprive a person of any defence that would have
been available to that person if the section had not been enacted.

USE OF HANSARD AND OTHER DOCUMENTS IN COURTS OR
OTHER TRIBUNALS
Two particular issues arise in this area: first, the restrictions on the actual use of, or

reference to, parliamentary records in courts or other tribunals, and secondly, the
arrangements for the production of such records.

39 Houwse of Commons Conumittee of Privileges Report, HC 305 (1956-37) viil.

40 H.C, Deb. 591 (8.7.58) 245,

41 House of Commons Committee of Privileges Report, HC 101 {1938-39) para. 3.

42 See Parliamentary Papers Act 1908, 53, 3, 4, and see Ch, on ‘Papers snd documents’,
43 VP 1993-95/25; H.R. Deb. (5.5.93) §9-90.

44 And see May, p. 87.

45 Advice from Attorney-General's Daparimem dated 25 August 1978,
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Restriction on use of or reference to parliamentary records

It has long been held that Article 9 of the Bill of Rights 1688 protects Members, but
also other participants in ‘proceedings in Parliament’, for example, wimesses who give
evidence to parliamentary commitiees, The reselution of the House of Commons of
26 May 1818 stated: _

That all witnesses examined before this House, or any commitice thereof, are entitled to the

protection of this House, in respect of anything that may be said by them in their evidence.

This resolution reflected the atiitude of the House of Commons on this aspeci; and this
attitude s in turn reflected in House of Representatives standing order 362, It had been
held that the provisions of Article 9 prevented proceedmgs from being examined or
questloned or used to Support a cause of action.’ * Apart from court proceedings in
respect of civil” and criminal® matters, the issue of references to parliammentary records
has also arisen in respect of Royal Commissions”, and the documents involved have
incladed the Hansard record of proceedings’, docamems tabled in the House™, a
commitiee report”, the transcnpt of committee ev;dence and documents submitted to
parliamentary committees.”

Following judgments which had the effect of permitting participants in proceedings in
Parliament (in this case witnesses before commitiees—see p. 691) to be examined and
cross-examined i court in respect of committee evidence, in 1987 the Parliament
enacted legislation to restore and enshrine the traditional interpretation of Article 9,
which it believed should be upheld in the interests of the Parliament. Section 16 of the
Parliameniary Privileges Act 1987 provides, inter alia: '

(3} In proceedings in any court or tribunal, it is not lawful for evidence to be tendered or received,

questions asked or stafements, submissions or comments made, concerning proceedings in

Pastiament, by way of, or for the puipose of-——

(a) questioning or relying on the truth, motive, intention or good faith of anything forming part
of those proceedings in Parliament;

(b} otherwise questioning or establishing the credibility, motive, intention or good faith of any
person; or

(c) drawing, or inviting the drawing of, inferences or conclusions whoily or partly from
anything forming part of those proceedings in Parliament,

{4y A court or tribunal shall not—

{a) require fo be produced, or admit into evidence, a document that has been prepared for the
purpose of submission, and submitted, to a House or a commitiee and has been directed by a
House or a committee to be treated as evidence taken in camera, or admit evidence relating
to such a document; or _

(b) admit evidence concerning any orai evidence taken by a House or a commiltee inn camera or
require to be produced or admit into evidence a document recording or reporting any such
oral evidence, unless a House or a committee has published, or authorised the publication
of, that document or a report of that oral evidence,

in 1988 the application of section 16 was considered by the Federal Court. An
application was made to tender an exiract from Hansard, but was rejected, being seen as

46 E.g. Church of Seiertology of California v. Johnson-Smith {1972} 1 QI3 522.

47 VP 198(0-83/508-9; VP 1983-84/956,

48 R v Lionel Keith Murpley, B v Jobn Murray Foord (see p. 691).

49 Royal Commission into the Australian Meat Industry (1982), VP 1980--83/949; Royal Commission on Australia’s Security
and Intelligence Agencles (1987, VP 1983-84/149; Royal Commission into activities of the Nugan Hand Group (1984),
VI TOB3-B4/8R1.

50 VP 1980-83/5908-9,

31 VP I980-83/908-9: VP 1983-R4/881.

52 VP 1985-87/1355.

53 R Lionel Keith Murphy; R v John Muwrray Foord,

54 VP 1985-87/1355; VP 1987-88/965-6.

o0




Parliamentary privilege 687

‘... by way of or for the purpose of questioning the motive, intention or good faith of
the Senator...” and as °, .. by way of, or for the purpose of, inviting the drawing of
inferences or conclusions from what was said in the Senate ... " In 1992 the Federal
Court held that an answer by a Minjster to a question without notice could not be used
in court proceedings in support of an argument as to the Minister’s disposition on the
matter in dispute. This was held to be contrary to paragraphs 16(3)b)} and (c) of the
Act™ In a 1994 decision the Judicial Committee of the Privy Council gave an
interpretation of Asticle 9 of the Bill of Rights consistent with the articalation of
Article 9 in section 16 of the Act.” '

Ai the time of publication an appeal had been lodged with the High Court against a
Ceenstand Supreme Court judgement given on 22 November 1996 on the application
and validity of subsection 16(3)—~FKatter v. Laurance (unreported).

The Act provides that in relation to proceedings that relate to a question arising undey
section 57 of the Constitution or the interpretation of an Act, neither the Act nor the Bili
of Rights shall be taken to prevent or restrict the admission in evidence of a.record of
proceedings published by or with the authority of the House or a committee, or the
making of statements, submissions or comments based on that record. Similar provisions
apply In relation to a prosecution for an offence against the Parliamentary Privileges Act
or an Act establishing a committee,

Arrangements for the production of périiamentary records

In a second resolution of 26 May 1818 the House of Commons resolved:

That no Clerk, or officer of this House, or short-hand writer employed to take minuzes of evidence

before this House or any comumittee thereof do give evidence elsewhere in respect of any proceedings

;){r examination had at the bar, or before any committee of this House, without the specl_a_l] leave of the

OUSEe,

The terms of the resolution Hmited it to the question of the attendance of officials or
officers. However, until 1980 the House of Commons had followed the practice of
requiring leave to be granted both for the attendance of officers and for the preduction of
parliamentary records, although it appears that the usual practice was for leave to be
granted without any conditions being attached, presumably in the belief that the
requirements of the Bill of Rights would always be observed.™

Standing order 368 of the House applies the terms of the House of Commons’
resolution of 1818. As was previously the case i the House of Commons, in the House
the usual practice has been to grant leave for the production of parliamentary records as
well as for the attendance of officers, although technically the standing order is limited to
the attendance of officers. Previously petitions have been presented from, or on behalf
of, parties asking the House to grant the leave sought™, althongh in some cases motions
have been moved in the House without a petition having been presented. In such cases it
has been usual for a brief explanation to be made.”

In deciding to grant leave, the House has not necessarily granted all that has been
requested in a petition; for example, one petition, as well as seeking leave for subpoenas
to be served for the production of records, for them to be adduced mte evidence, and for

55 Amman Aviation Pty Limited v. Commeonwealth of Ausiralia (No. G667 of 1987, p. 15).

56 Hamsher & ors v. Swift and ors, (1992) 33 FCR 54567 a1 547, 562-5.

57 Prebble v Television New Zealand Linsted (1994) 3 AER 407420 a1 414,

58 HC L0Z (197879 9.

59 VP 1985-87/1207.

60 VP 1980-83/791; H.R. Deb. (18.3.82) 1134-5; VP 1983-84/881; HR. Deb. (2.10.84) 1321-2; VP 1990-92/1334; HR. Deb.
(27.2.92) 350-2.
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the attendance of appropriate officers, also sought leave to interview and obtain proofs of
evidence from officers of the Parliamentary Reporting Staff. The House did not grant
leave for the officers to be interviewed.” In some cases no action has been taken on
petitions.”

On 31 October 1980 the House of Commons resolved:

That this House while re-affiming the status of proceedings in Parliament confirmed by Article 9 of
the Bill of Rights, gives leave for reference to be made in future Coust proceedings to the Official
Report of Debate and to the published Reports and evidence of Committees in any case in which,
under the practice of the House, it is required that  petition for leave should be presented and that the
practice of presenting petitions for leave to refer to parliamentary papers be discontinued.

The adoption of similar provisions for the Commonwealth Parliament was
recommended by the Joint Select Committee on Parliamentary Privilege in its 1984
report. Although resolutions to give effect to the recommendations of the committee
were tabled, the recommendations were not implemented. The House therefore did not
decide that the practice of granting leave should be discontinued. It has, however, been
held by some authorities that the granting of leave is not required as a matter of law” and
the Senate has agreed to a resolution to the effect that leave of the Senate is not
required.” It should also be noted that the adduction into evidence of in camera evidence
is expressly prohibited by the Parliamentary Privileges Act.”

Waiver of privilege by House not possible

The immunity conferred on partictpants in proceedings in Parliament, and the laws on
the use of or reference to records of, or documents concerning, parliamentary
proceedings are part of the law of the Commonwealth™ and, as such, cannot be waived
or suspended by either House acting on its own. The Coramittee of Privileges of the
House has expressed the view that ‘as a matter of law there is no such thing as a waiver
of Parliamentary Privilege’." In relation to the Prebble v. Television New Zealand case
the New Zealand House of Representatives maintained that ‘article 9, as a rule of statute
law, cannot be waived collectively by the House or individually by members (or
othersy’.* The Senate has resolved not to accede to a request in a petition that it ‘waive
privilege’ in relation to a submission made to a committee.”

The Defamation Act 1996 (UK) enables a person effectively to waive, in so far as it
concerns that person, the immunity preventing ‘proceedings in Parliament’ from being
impeached or questioned in court where the person’s conduct in relation to proceedings
is an issue in defamation proceedings. This law, which is contrary to the previously
appiying law, does not change the law in respect of the Commonwealth Parliament.

Matters arising when House is not sitting

On occasions when the House is not sitting and the production of parliamentary
records has been desired, the Speaker has granted permission for their production. In

61 VP 1983-84/887, 956 {see also VP 1987-89/965-6).

62 VP 1976-71/363; VP 1977/39.

63 E.g Comaleo Limited v. Australion Broadcasting Commission, (1982 50 ACTR.

64 1 1987-89/325, 536.

63 Parliamentary Privileges Act 1987, s.16.

66 Opinion of Hon. T. E. F Hughes. QC, appended to Comumnittee of Privileges Report, PP 154 (1980) 96-7 (the epinion noted
that a [fouse may choose not to enforce s privileges in particular circumstances),

67 ‘Report relating to the use of or reference to the records of proceedings of the House in Courts’, House of Representatives
Comnittee of Privileges, PP 154 (19801 6.

68 Prebble v Television New Zealond Limired (1994) 3 AlLER 407-20 at 407.

69 3 1985-87/153-4.
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conveying approval, the Speaker has noted that it is given on the understanding that
proper regard will be had to Asticle 9 of the Bill of Rights, All cases to date arose before
enactment of the Parliamentary Privileges Act and, in any future case, attention will
presumably be drawn to the provisions of that Act. The Leader of the House, the
Manager of Opposition Business (or equivalent) and the Attomey-General have been
advised of the Speaker’s decision when it has been made, and the matter has been
1eported to the House as soon as practicable. Similar action has also been taken in the
Senate.”

Precedents

The more unusual or imporiant cases which have ansen are described in the following
pages. It should be noted that, except for the last one, each case pre-dates the enactment
of the Parliamentary Privileges Act 1987,

In 1943, during an inquiry into the ‘Brisbane line’, a Royal Commissioner held that
he could not direct a Minister to answer questions in regard to a statement he had made
in the House,”

On 7 May 1963 the House authorised two Hansard reporters to attend in the Supreme
Court of the Australian Capital Territory to give evidence in refation to a proceeding in
the House (produce shorthand notebooks to prove the accuracy of a newspaper report of
a particular proceeding).” No petition was presented to the House in this instance.

Sankey ‘Loans affair’ prosecution

On 21 October 1975, a petition was presented from Mr Danny Sankey praying that
the House grant Jeave to the petitioner and his legal representatives to issue and serve
subpoenas for the production of certain official records of the proceedings of the House
held on 9 July 1975 and of documents tabled therein and further to issue and serve
subpoena for the attendance in cowst of those persons who took the record of such
proceedings. Mr Sankey advised the House in his petition that he wished to institute
proceedings against Mr Whitlam, Mr Connor, Dr Caimns and former Senator Murphy
and the records sought were intended to be adduced in evidence in the prosecution.” On
25 February 1976, a further petition was presented from Mr Sankey secking leave for the
petitioner and his legal representatives to inspect the documents tabled during the
procecdmgs of 9 July 1975, together with the other matters sought in the previous
petition.”

On 4 June 1976, the House granted leave for the inspection of the tabled documents
in question, for a subpoena to be issued and served for the production of the documents
and for an appropriate officer to attend at court and produce the documents.”

Two farther petitions were presented to the House on behalf of Mr Sankey. The first
was presented on 9 December 1976™ and the second on 24 March 1977.” No action was
taken by the House in respect of either of these petitions.

70 VP 1980-83/949; VP 1983-84/149; ] 1983-84/203.

71 ALJI Vol. 18, 1944, p. 76.

72 VP 1962-63/04; and see Ch. on ‘Papers and docurmenis’,
73 VP 1974751002 LR, Deb. (21.10.75) 22923,

74 VP 1976-77133,

15 VP I976-T7247.

76 VP 197677363,

77 VP I977/39,
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It should be noted that the House did not grant leave for the Hansard repost to be used
in the proceedings nor for the reporters who took the report to appear in the court in
connection with the proceedings.

Order of Mr Justice Begg in the case of Uren v. John Fairfax & Sons Lid

In 1979 an order was made by Mr Justice Begg of the Supreme Court of New South
Wales in a case in which the Hon. T. Uren, MP had commenced an action for defamation
against John Fairfax & Sons Limited, publishers of the Sydrey Morning Herald. On
11 September 1979, the order having been raised as a matter of privilege, the House
referred the following matter to the Committee of Privileges:

The extent to which the House rnight facilitate the administration of justice with respect to the use of
or reference to the records of proceedmgs of the House in the Courts withous derogation from the
Privileges of the House, or of its Members.”*

The judge’s order was to the effect that certain interrogatories should be answered and
verified by Mr Uren, requiring him to agree that certain speeches in the Parliament
shown in phetostat copies of ‘Hansard as having been made by him and two other
persons were in fact made by him or them. The judge accepted the submission by
counsel to the effect that what the defendant was seeking to do did not infringe the
privilege of a House of Parliament in relation to proceedings before it, but sought merely
to prove as a matter of fact that the plaintiff and others had made certain speeches in the
House, not in any way to criticise them nor call them into question in court proceedings,
but to prove them as facts upon which the defendants’ alleged comments were made in
the publication sued upon by the plaintiff, The judge mled that this use of the fact of
what was said in Parliament would not be a breach of the privilege of Parliament.

The Committee of Privileges carefully examined the order and concluded that His
Honour was in error, (The judge had expressed views to the effect that the broadcast of
proceedings and the publication of those proceedings in Hansard amounted to a waiver
of privilege.) The committee expressed concern that, as a consequence of his order, the
answers to the interrogatories may have been used by counsel in cross-examination had
the case (which was settled out of court) come to trial. Such a course, if allowed, may
have been used for questioning the motives of the Member when he made his speech in
the House, a gross violation of the privilege enshrined in Article 9 of the Bili of Righis.

In considering the matter, the committee had the benefit of a report of the House of
Cormmons Committee of Privileges which had conducted a similar inquiry and reported
to the House of Commons on 7 December 1978. In that repoit the committee
distinguished between the question of the application of Article 9, and the subsidiary
procedural question of whether leave was required for the production of, or reference to
be made to, the Hansard record, It stated; '

The Resolution [of 1818] continues to provide an essential protection for the House in the matters 10
which it strietly relates, but Your Committee consider that no purpose is served by its extension (o the
reguirement of leave merely for reference to be made to the Official Report. They believe that the
provisions of Asticle 9 of the Bill of Rights, reinforced by the care taken by the courts and tribunals to
exclude evidence which night amount to infringement of parliamentary privilege, amply protect the
House’s privilege of freedom of speech.”

In a memorandum submitted to the House of Representatives Committce of
Privileges, at its request, the Clerk of the House also drew attention to the practice in
Canada whereby records of the House could be admitted without leave having been first
obtained. He stated:

78 VP 1978-80/975.
79 House of Commans Committee of Privileges Reporr, HC 102 (1978-79) iii,
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If the Committee is to draw on the experiences of other Parliaments, particularly the Conimons
Houses of the United Kingdom and Canada, it may feel disposed to recommend the adoption of a
procedure whereby records of the House may be admitted into evidence in courl proceedings,
without the leave of the House having been first obtained, for the limited purpose only of establishing
that a particular staternent was made by a particular person at a specified time.

The Committee of Privileges presented its report to the House on 9 September 1980.
As well as commenting on the order of Mr Justice Begg, the commitiee recommended,
inter alia, that the petitioning process should be continued, that petitions should be
referred to the Committee of Privileges (which should enable any Member or former
Member to be heard) and that the committee should then report its views 1o the House,
recommending any conditions on the production of the record(s) it deemed appropriate.”
These recommendations were not implemented.

Royal Commission into Australia’s Security and Intelligence Agencies

n June 1983 during the winter adjournment the Speaker approved a request for the
adduction into evidence before a Royal Commission of Inquiry into Australia’s Security
and Intelligence Agencies of certain Hansard reports, subject to the condition that proper
regard be had to the provisions of Article 9. During the cowrse of the Royal
Commission’s proceedings, when attention was being given (o fatiers involving an
expelled diplomat, a lobbyist, and government actions in connection with these matters,
a statement of issues requiring resolution was produced by the Royal Commission,
Concern was expressed that a breach of paliamentary privilege could arise in
connection with two of the issues which could have involved the questioning of
statemenis of Ministers in the House. Although some modifications of the issues in
question were made it was considered that there was still a risk to Parliament’s interests
and counse] representing the Speaker, joined by the Deputy President of the Senate, was
given conditional leave to appear before the Royal Commission. Senior counsel
addressed the Royal Commission on the application of the law of parliamentary
privilege, and during the further stages of the proceedings junior counsel remained and
represented the interests of the Speaker and the President, as necessary, in so far as the
issue of privilege was concemned. The Speaker’s actions were endorsed when he reported
them to the House when sittings resumed on 23 August 1983.%

Cases involving Mr Justice Murphy and Judge Foord

In 1985 and 1986 issues of parliamentary privilege arose during trials which followed
Senate committee inquities concerning Mr Justice Murphy, Although the matters
concerned the Senate in an immediate sense, the principles involved were considered to
be of equal importance to the House of Representatives.

In the first trial of Mr Justice Mwphy arguments put by counscl representing the
President of the Senate in favour of the traditional parliamentary view of the meaning of
Axticle 9, and to the effect that the presiding judge should intervene of his own volition
to ensure the provisions were observed, were rejected. _

The judge favoured a narrower view of the term ‘impeached or gquestioned’,
indicating that there needed to be an adverse effect on freedom of speech or debates or
proceedings in Parliament for Article 9 to be breached. The judge stressed the
importance of cross-examination of witnesses with regard to previous statements, and
referred to the competing interests involved. The judge held that ‘questioning of

&G PP 134 (1980) 49,
81 PP 154 (1980} 6.
82 VP 1983-84/149; H.R. Deb. (23.8.83) 1-3.
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witnesses . . . as to what they said before a committee of the Senate, does not necessarily
amount to a breach of privilege as being necessarily contrary to the Bill of Rights”." The
cross-examination permitted extended to evidence given in camera and not authorised
for publication. In a iaier trial, R. v Foord, witnesses were also cross-examined on their
committee evidence.™

In the second trial of Mr Justice Murphy a different view again was faken of the
proper interpretation of the provisions of Article 9, although the result was similar. The
judge held that what was meant by the declaration in Article 9 was that no court
proceedings having legal consequences against a Member, or a witness, were
permissible which would have the effect of preventing a Member or wilness exercising
his or her freedom of speech in Parliarment or before a cornmittee or of punishing him or
her for having done so. It was held that statements to the committees could, without
breach, be the subject of comment, used to draw inferences or conclusions, analysed and
made the basis of cross-examination or submissions and comparisons made hetween
such statements and statements by the same person outside Parliament.” The trial
proceeded in light of these decisions.

Members and Senators were informed of these matters and, in due course, it was
concluded that only by legislation could the preferred interpretation of Article 9 of the
Bill of Rights be guaranteed, and this was one of the principal objects of the
Parliamentary Privileges Bill sponsored by the President of the Senate and the Speaker.”

Aboriginal Affairs Committee inquiry

During the course of an inquiry in the 33rd Parliament into the effects of asbestes
mining on the Baryulgil community the House Standing Committee on Aboriginal
Affairs received a nomber of documents from a person formerly emploved as manager
of the asbestos mine in question and some from the New South Wales Aboriginal Legal
Service, The committee published some of the documents and others were retained as
exhibits and confidential exhibits. On 15 November 1985, in the 34th Parliament, a
petition was presented from a solicitor for the Aboriginal Legal Service seeking leave 1o
take possession of photographs, letters and plans tendered by the Aboriginal Legal
Service, o take possession of documents tendered or presented: by the former mine
manager and seeking leave for persons seeking compensation for injuries and damages
resulting from employment in or residence near the mine to refer to the committee’s
report in court proceedings. It also sought to have an appropriate officer or officers
attend i court to produce the committee report and to give evidence in relation to the
inquiry that led to the report. '

Neot having direct knowledge of the documents or matters in question, the House
referred to the Standing Committee on Aboriginal Affairs the question of whether the
documents should be presented to the House by the committee for the purpose of the
House granting leave for a subpoena to be issued and served for the production of the
documents in court.

Before the committee reported on the matfer a second petition was received seeking
leave to serve a subpoena requiring the production of various photographs, letters and
docmments received from the former mine manager and seeking leave for the documents
to he released into the custody of the Supreme Court of New South Wales. The petition

83 Judgment of Cantor §, R v. Lionel Keith Murphy, N.S,W. Supreme Coutl, (1986} 64 ALR 498,

B4 Parliamentary Privileges Bill 1987, explanatory memorandum, p. 10,

85 Judgment of Hunt J, R v. Livne! Keith Murphy, N.S.W. Supreme Court, {1986) 64 ALR 498,

86 S, Deb, (4.6.86) 3307-8; 3. Deb. (7.10.86) 893-3; H.R. Deb. (4.6.56) 4552-3; HR. Deb, (19.3.87) 11346,
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related to litigation commenced to determine the rights to possession and ownership of
documents.

The committee, having received advice from the Attorney- Gcncml and having given
the witnesses involved an opportunity to comment, concluded that there was significant
public interest in the documents being avatlable for use in the courts, which-it did not
want to distupt, and noted that the witnesses consented to the release of the documents,
so the question of protection of the witnesses did not affect any decision. The committee
recommended that leave should be granted as requested. The House sabsequently
granted leave to the petitioners to issue subpoenas for the production of the documents
and for the appropriate officer or officers to attend in court and produce the documents
and the official report and give evidence conceming the inquiry (provided that such
officer or officers would not be required to attend on a day which would prevent the
performance of their duties in the Parliament) “with the intention that the said documents
be available for production in all proceedings to which they are relevant’.”

Road Safety Committee inguiry

In November 1988 a petition was pre%emcd from a firm of solicitors seeking, inter
alia, leave for the petitioners to take possession of the transcript of pr oceedlngs of a Road
Safety Committee inquiry and all documents tendered by parties appearing and giving
evidence and, in particular, certain exhibits referred to in an appendix to the report, and
for the production and admission into evidence of such documents. The House granted
leave in respect of the published records of proceedings and the report of the committee,
but not in respect of the confidential exhibits. When the petition was presented the Road
Safety Commitiee had ceased to exist, but the Standing Committee on Transport,
Communications and Infrastructure had responsibilities in that area, and so the House
referred to that committee the question of whether the confidential exhibits should be
presented to the House for the purpose of the House granting the Ieave sought. In April
1989 the committee reported, having contacted those who had lodged the confidential
exhibits. The commitiee evaluated the arguments for and against the release sought. It
noted that the documents had been provided on the basis that they would be treated as
confidential, In recommending against release, the committee stated that the House had a
strong moral obligation to protect the arrangements made i obtaining information and
stated that (o authorise release of the documents for use in a court could seriously impair
the future effectiveness of the working of parfiamentary committees because witnesses
could refuse to be forthcoming in what they said or provided, knowing that they could be
disadvantaged in cowrt proceedings by the release of evidence. I noted that the word of
Parliament could amount to nought and the integrity of the institution could be called
into question. The committee advised that the exhibits should not be presented to the
House for the purposes sought and that in future the House should ask commitiees, when
making such a decision, to take into consideration the concepts and propositions it had
enunciated. In the event the matter was settled and the case did not proceed.”

87 VP I985-87/1040~1. ‘Cortain documents tendered to the Committee during the Baryulgil Commuinity Inguiry’. Mouse of
Representatives Standing Commitice o Aboriginal Affairs, PP 353 (1986); VP 1985-87/1355.

88 VP 1987-89/9635-6. ‘Release of Tyre Safety Inquiry documents™, Report of the House of Representatives Standing Conunitiee
on Transport, Communications and Infrastraciure; VP 1987-89/1095.
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FREEDOM FROM ARREST ETC

Section 14 of the Parliamentary Privileges Act 1987 provides that a Member of either
House shall not be arrested or detained in a civil cause on any day on which the House
of which he or she is a Member meets, on any day on which a committee of which he or
she is a member meets or on any day within five days before or after such days.

The principal reason for the privilege of freedom from arrest has been well expre%sed
in a passage from Hatsell:

As it is an essentiat part of the constitution of every court of judicature, and absolutely necessary for
the due execution of its powers, that persons resorting to such cousts, whether as judges or as parties,
should be entitled to certain Privileges to secure them from molestation during their atiendance; it is
more pecrliarly essential to the Court of Parliament, the first and highest court in this kingdom, that
the Members, who compose it, should not be prevented by trifling interruptions from their attendance
on this important duty, but should, for a certain timme, be exc,ueed from obey;nc any ether call, not so
immediately necessary for the great services of the nation.”

Freedom from arrest in civil matters is one of the earfiest privileges. The immunity is
confined to civil arrest; there is no immunity from arrest for crime.

The imprisonment of a Member of the House of Representatives was the subject of an
inquiry by the Committee of Privileges in 1971, On 11 April 1971, Mr T. Uren, MP was
committed for 40 days after his failure to pay costs of $80 awarded against him in
respect of an unsuccessful action he had brought against a policeman for alleged assavlt.
He was released after serving only a short period when the balance of the costs was paid
by another person.

The particular question for determmauon by the Committee of Privileges was whether
the commitment of Mr Uren was one in a case which was of a civil or criminal character.
Clearly, if the commitment was one in a case which was of a civil character, a breach of
parliamentary privilege had occurred. On the other hand, if the commitment arose out of
a case which was of a criminal character or which was more of a criminal than a civil
character, the Member enjoyed no immunity from imprisonment and no breach of
parliamentary privilege had occurred. '

The committee received conflicting legal advice, but reported to the House on 7 May
197} (a.m.) that it had found that the commitment to prison of Mr Uren consntuted a
breach of parhamentary privilege but recommended that:

.. having regard to the complexities and circumstances of the case . . . the House would best consuls
its own dignity by taking fio action in regard to the breach of Parhamenla]y Privilege which had
occwrred.”

On 23 August 1971 the House agreed to take note of the report. During the course of
the debate the Minister representing the Attormey-General tabled correspondence from
the New South Wales Premier and the New South Wales Attomey-General which
expressed the strong view that the commiitee’s finding was inconsistent with decisions
of New9 , South Wales courts which held that imprisonment for costs is ‘criminal in
nature’.

House to be informed of the detention of a Member

In all cases in which Members of either House are arrested on criminal charges, the House must be
informed of the canse for which they are detained from their service in Parliament.”

89 Matsell, vol. 1, pp. 1-2.

90 *Commitment to prison of My T Uren, M., Report of House of Representarives Committee of Privileges, PP 4D (10711 6.
a1 VP 1970-72/667; HR. Deb, {23.8.71) 526-9. '

92 May, p. 95
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The committal of a Member for any criminal offence, or in any civil matter, including
contempt of court, should be similarly notified to the Speaker by the committing judge
or magistrate or some other competent authority, When Mr Uren was commiitted for 40
days for his failure to pay court costs of $80 (see above), advice of his imprisonment
(and subsequent release) was conveyed to the Speaker and reported by him to the House
at its next sitting,

On 26 February 1980 the Senate dgreed to a resolution relating to the right of the
Senate to receive notification of the detention of its Members. A resolution reaffirming
the resolution of February 1980 was agreed to by the Senate on 18 March 1987. The
resolution was communicated to the Presiding Officers of the Parliaments of the States,
the Attorneys-General of the States and the Speaker of the House of Representatives.”

In 1984 the Joint Select Committee on Parliamentary Privilege recommended that the
court or officer having charge of a detained Member should inform the relevant
Presiding Officer but no specific action was taken by the House to have this
recommendation implemented.”

Extension of privilege to others

Section 14 of the Parliamentary Privileges Act 1987 also extandq the immunity from
arrest in civil causes to officers and witnesses in the following terms:
(2) An officer of a House—

(b} shali not be arrested or detained in a civil cause,
on any day—
(c) on which a House or a commitiee upon which that officer is required to attend meets; or
(d)y which is within 5 days before or 5 days after & day referred to in paragraph {c}.
(3) A person who is requued 1o attend beioze a Houqe ora commlttee
on & day—

{b) shall not be arrested or detained in a civil cause,
on that day.

Exemption from jury service

Based on the House’s prior claim to the services of its Members, they are excused
from service on juries. This exemption has been incerporated in the Jury Exemprion Act
1965. Certain officers of the Parliament have trddlil()nally been exempted from jury
service in the Australian Capital Territory by regulations” made under the Act.

Exemption from attendance as a witness

Section 14 of the Parliamentary Privileges Act 1957 provides that Members shall not
be required to attend before a court or tribunal on any day on which the House of which
the Member is a member meets, on any day on which a commiittee of which he or she is
a member meets or on any day within five days before or after such. days. The exemption
is also extended to officers of the House required to attend upon the House or a
committee and applies on days on which the House or the committee upon which the
officer is required fo attend meets, or on days within five days before or after such days.

93 See Ch. on *The Parliament’.
Q4 JSoint Select Commitiee on Parliamentary Privilege, Final Report, October 1984, PR 219 (1984) 72
9% Jury Excmption Regolations.
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Witnesses, that is, ‘persons required to atfend before a house or a committee on a day’,
shall not be required to attend before a court or tribunal on that day.

The Parliament claims ihe right of the service of its Members and officers in priority
to a subpoena to attend as a witness in cowt ° . . . upon the same principle as other
personal privileges, viz, the paramount right of Parfiament to the attendance and service
of its Members’.” In the House of Commons it has been held on occasions that the
service of a subpoena on a Member to attend as a witness was a breach of privilege.” In
the House of Representatives, when a Member has received a subpoena requiring his or
her attendance in court on a day on which a Member could not be compelled to attend,
it has been common for the Speaker to write to the court authorities asking that the
Member be excused.

In 1943 during an inquity into the ‘Brisbane Line’, a Royal Commissioner stated:

... I have no power, sitting here as a Royal Commissioner, to direct the Minister . . . to atiend before

me and give evidence.”

In 1966 the Treasurer was served with a subpoena requiring his attendance before the
Supreme Court of Victoria. The Speaker wrote to the court drawing attention to the
claims of the House conceming the attendance of Members. The judge ruled in
accordance with the Speaker’s representations, and excused the Treasurer from
attendance.”

Subsection 15(2) of the Evidence Act 1995 provides that & Member of a House of an
Australian Parliament is not compeliable to give evidence if this would prevent the
Member from attending a sitting of his or her House, or a joint sitting, or a meeting of a
commitiee of which he or she is a member.

PUBLICATION OF TABLED PAPERS TO MEMBERS

Section 11 of the Parliamentary Privileges Act 1987 provides that no action, civil or
criminal, lies against an officer in respect of a publication to a Member of a document
that has been laid before a House, but this provision does not deprive a person of any
defence that would otherwise be available.

ACTS CONSTITUTING BREACHES OF PRIVILEGE AND
CONTEMPTS

By virtue of section 49 of the Constitution, the House has the ability to treat as a
contempt:

... any act or omission which obstructs or impedes . .. (i) . . . in the performance of its functions, or

which obstructs or impedes any Member or officer . . . in the discharge of his doty, or which has a

ieniienc%f, directly or indirectly, to produce such results . ., even though there is no precedent of the

offence."™

Whilst the House thus has a degree of flexibility in this area, section 4 of the
Parliamentary Privileges Act 1987 impases a significant qualification:

98 May, p. 100,

97 May, p. 100,

98 ALJI VoL 18, 1944, p. 70,

99 Di Ngrrdo v, Downer (1966} Victorian Reports 35312,
100 May, p. 15,




Parliamentary privilege 697

Conduct {including the use of words) does not constifute an offence against a House unless it
amounts, or is intended or likely to amount, to an improper interference with the free exercise by a
House or commitiee of its anthority or functions, or with the free performance by a member of the
member’s duties as a member,

This important provision should be taken mto account at all stages in the
consideration of possible contempts, although its application has not, to date, been
established m practice. It is also important o recognise that the Act does not codify or
enumerate acts or onussions that may be held to constitute contempts, although on 25
February 1988 the Senate agreed to a resolution in this regard.” _

Section 6 of the Act provides that words or acts shall not be taken to be an offence
against a House by reason only that those words or acts are defamatory or critical of the
Partiament, a House, a committee or 2 Member, thus abolishing a previous category of
contempi. This provision does not apply 10 words spoken or acts done in the presence of
a House or a committee. The Act also contains specific provisions dealing with the
protection of wiinesses {(see p. 704) and the unauthorised disclosure of evidence (see
p. 706).

In 1984 the Joint Select Comumittee on Parliamentary Privilege recommended the
adoption, by resolution, of detailed guidelines which, whilst they would not prevent the
House from pursuing a matter not coverad by their provisions, would indicate matters
that may be treated as contempts. Whilst draft guidelines were tabled in the House in
1987"", action was not taken to adopted them. The committee also recommended the
adoption of a policy of restraint in the exercise of the penal jurisdiction, proposing that
each House should exercise its powers in this area only when satisfied that to do so was
essential in order to provide reasonable protection for the House, its Members, its
cormmittees or its officers from such improper obstruction, or attempt at or threat of
abstroction, such as was causing, or likely o cause substantial interference with their
respective functions.'” Although no explicit action was taken by the House to implement
this recommendation, successive Speakers, in giving decisions on complaints raised,
have referred to the policy of restraint and have indicated support for it

The following paragraphs are confined mainly to a note of matters highlighted in May
and a record of those matters on which the House of Representatives has determined acts
or conduct constituting breaches of privilege or contempt before enactment of the
Parliamentary Privileges Act. The experience of the House, because of its relatively
short history, is imited and for guidance as to precedents of other acts found to constitute
contempt by the House of Commons, reference is made to the experience of that as
recorded in May." Tn assessing the relevance to future cases of the precedents which
do exist in the Commonwealth Parliament and in the House of Commons, regard
must be had to the provisions of the Act and, in particular, to section 4, which
appears above. Appendix 25 contains a full listing of comnplaints raised in the House.

10
10

T {1988-89) 520-21, 536.

Proposed resolution incorporated in Hansard at HR. Deb. (5.5.87) 2632. The Senate adopted a resolution 1o give effect to the

recommendation on 25 February 1988,

103 PP 219 (1984) 83; H.R. Deb. (5.5.87) 26323,

104 E.g HR. Deb, (9.11.8%) 2461 HLR. Deb. (29.4.86} 2698, HR. Deb. (16.9.86) 759, The Senate has sdopted resolutions on
thig matter, T 19878975201, 5336,

105 May, p. 115-134. It s stated at p. 115, ‘It is therefore impossible to Hst every act which might be censidered to amount {0 a

contempt’ {omphasis added}.

[
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Misconduct

In the presence of the House or a commiitee
May states:

Any dzsorderly, comtumacious or disrespectfid conduct in the presence of either House or any
committee, which may be committed by strangers, parties or witnesses, wifl consiitate a contermnpt.’

The most frequent example of disorderly conduct on the part of strangers is the
interruption or disturbance of the proceedings of the House by visitors in the galleries,
generally seeking to publicise some political cause. In practice, disorderly conduct of
this nature would not normally be pursued as a possible contempt but rather dealt with
by other means (see Chapter on ‘Parliament House and the House of Representatives
Chamber’). '

It should also be noted that section 15 of the Parliamentary Privileges Act provides:

. for the avoidance of doubt, that, subject to the provisions of section 49 of the Constitution and this
Act a law in force in the Australian Capital Territory applies according io its tenor (except as
otherwise provided by that or any other faw) in relation to:

(a) any building in the Territory in which a House meets; and

(b) any part of the precincts as defined by subsection (3) (1) of the Parliamentary Precincts Act 1988.

Section 11 of the Parliamentary Precincts Act 1988 provides that the Public Order
(Protection of Persons and Property) Act 1971 applies to the precincts as if they were
Commonwealth premises within the meaning of that Act.

Disobedience to the rules or orders of the House

Examples of this type of contempt inchide the refusal of a witness or other person fo
attend the House or a committee after having been summoned to aflend and refusing to
withdraw from the House or a committee when directed to do so. “To prevent, delay,
obstruct or interfere with the execunon of the orders of either House or its committees is
also a contempt’."”

Curtin Case (1953)"": On 17 March 1953, the House resolved that contempt of its
ruling and authority had taken place by a Member who, on 13 March, had failed to
observe an order for his exclusion from the Parliament building following his
suspension from the House for using an unpartiamentary expression. Following the
resolution the Member made an apology to the House which the House resolved to
accept and no further action was taken.

Abuse of the right of petition
May states “Any abuse of the right of petition may be treated as a contempt by either
House’.'" Precedents in this area include:

e frivolously, vexatiously or maliciously submiiting a petition containing false,
scandalous or groundless allegations against any person, whether a Member of such
House or not, or contriving, promoting and prosecuting such a petition;

e inducing persons to sign petitions by false representations. ™

106 May, p. 115.
197 May, p. 117,
188 VP 1951-533/509, 611.
109 May, p. 118,
110 May, p, 118,
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Forged or falsified documents

It is a contempt 1o present or cause to be presentcd to either House or to a committee forged, falsified

or fabricated documents with intent to deceive.'

In 1907, a committee of the House of Representatives reported that signatures to a
petition were found to be forgeries and the House ‘requested’ the Crown law authorities
to take action with a view to criminal prosecution. The House was later advised,
however, that prosecution for forgery would be unsuccessful.”” In 1974, a letter
published in a newspaper in the name of a Member was found by the Committee of
Privileges to be a forgery and therefore appeared to constitute a crimina] offence. As the
author of the letter was unknown, no legal action coald be taken." :

Conspiracy to deceive

To conspire 10 deceive either House or committees of eﬂher House could be punished
as a contempt. The abuse of the wight of petition and forging or falsifying documents
could be examples of this type of contempt.

Deliberately misleading the House

May states:

The Commeons may treat the making of a deliberately misleading staternent as a contempt. In 1963

the House resolved that in making a personal statement which confained words which he later

admitted not fo be true, a former Member had been guilly of a grave contempt * (Profume’s Case,

CI{1962-03) 246) ’

The circumstances surrounding the decision of the House of Commons in Profumo’s
Case are of importance because of the guidance provided in cases of purported
‘misrepresentation’ by Members. Mr Profumo had sought the opportunity of making a
personal statement to the House of Commons to deny the truth of allegations currently
being made against him. Later he was forced to admit that in making his personal
statement of denial to the House, he had deliberately misled the House. As a
consequence of his actions, he resigned from the House which subsequently agreed to a
resolution declaring him guilty of a grave contempt.

Whilst claims that Members have deliberately misled the House have been ralsed as
maiters of privilege or contempt in the House, the Speaker has not, 1o date, accepted
such a claim.

On 16 September 1986 Speaker Child advised. the House that she had appralsed a
staternent to the House on 22 August by a Member, following her reference to remarks
critical of her attributed to the Member, The Speaker, having examined the transcripts of
the remarks in question, and comparing them to the Member’s statement to the House,
claimed that he had misled the House and this action, in her Opini_on, constituted a
contempt of the House. The Member then addressed the House on the matter. The
Chaimman of Committees then moved a motion to the effect, inter alia, that the Member’s
statement to the House on 22 August ‘being clearly at odds with his original comments,
misled the House, and thus constitites a contempt of the House .. . ” After debate, and
the Member having again withdrawn the remarks fo which attention had been drawn,

1H May. p. 118,

112 VP 1907-08/163, 267.

113 “Report relating to a letter franculently written in the name of the honourable Member for Casey published in the Sun-News
Piciorial on 6 December 1973, House of Represeniatives Committee of Privileges, PP 65 (1974}, VP 1974/98.

114 May, p. 119.
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and having again apologised, the motion was withdrawn, by leave'” (and see Chapters
on “The Speaker, Deputy Speakers and Officers’ and ‘Motions’).

Corruption in the execution of their office as Members

Section 73A of the Crimes Act 1914 provides that a Member who asks for or receives
or obtains, or offers ar agrees to ask for or receive or obtain any property or benefit of
any kind for himself or any other person on an understanding that the exercise by him of
his duty or authority as such a Member will, in any manner, be influenced or affected, is
guilty of an offence. The penalty is nnpnsonment for two years.

May states:

The acceptance by any Member of either House of a bribe to influence him in his conduct as such
Member or any fee, compensation or reward in connection with the promotion of, or opposition to
any bill, resolution, matter or thing submitted or intended to be submitted to the House or any
committes thereof is a breach of privilege.

Also:

The concern of the House of Commons extends bcyond dmact pecuzmiary corruption of Members. The
House has emphamsed that ‘it is the personal respon31b1hty of each Membel to have regard to his
public position and the good name of Parliament in any work he undertakes.'”

Advocacy by M embers
May records:

On 22 June 1858 the House of Commons resolved, “That it is contrary to the usage and derogatory
to the dignity of this House that any of its Members should bring forward, promote or advocate in
this House any proceeding or measure in which he may have acted or been conceried for or in
consideration of any pecuniary fee or reward”."”

{(And see Chaptcr on ‘Members’.)

‘ Obstructulg Members and officers in the discharge of their duty

To cause or effect the arrest of a Member in a civil cause duwring periods when the
immunity conferred by the Parliamentary Privileges Act applies could be pursued as a
contermpt (see p. 694). It is also a contemnpt to molest a Member while attending, coming
to, or going from the House. Similarly, it is a contempt to attempt to influence a Member
in his or her conduct by threats or to molest any Member on account of his or her
conduct in the Parliament.

In 1986 the Committee of Privileges considered a case in which the work of a
Member’s electorate office had been disrupted as a result of a considerable number of
telephone calls received in response to false advertisements in a newspaper. The
committee’s report stated that the actions in question were to be deprecated; that in all
the circumstances it did not believe that further action should be taken; but that
harassment of a Member in the performance of his or her work by means of repeated or
nuisance or orchestrated telephone calls could be judged a contempt.”

The Committee of Privileges has also considered the effect of industrial action which
caused the delivery of mail to, and the despatch of mail from Member’s electorate
offices. It found that the actions had disrupted the work of electorate offices, and

115 VP 19858771089, 1080, 1101-2.

110 May, p. 119; and see Constitution, s. 45.

117 May, p. 120

118 May, p. 120.

119 ‘Disruption caused to the work of the efectorae office of the honourable Member for Wentworth made in tesponse to false
advertisements i the Sydney Morning Herald of 20 September 19807, House of Representatives Commiitee of Privileges,
PP 282 (1986) 5-6.
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impeded the ability of constituents o communicate with Members, but that as the
actions were not taken with any specific intention to infringe the law concerning the
protection of Parliament an adverse finding should not be made."

In 1995 the Committee reported on a complaint following the execution, by officers
of the Australian Federal Police, of a search warrant on the clectorate office of a
Member. The commitiee concluded that, although the work of the Member’s electorate
office was undoubtedly disrupted, and that although the actions complained of
amounted to interference in the free perfonnancu by the Member of his dutics as a
Member, the interference could not be regarded as 1mproper interference (as required by
section 4 of the Act and so no contempt was conumitted.”

The Parliamentary Privileges Act also confers, by section 14, immunity from arrest in
civil causes of officers required to attend on & House or a committee for certain periods
(see p. 695). The obstruction of officers of the House in the execution of their duty or
other people employed by the House, or entrusted with the execution of its orders, or the
molestation of those people on account of their having carried out their duties, could be
found to be a conternpt. To commence proceedings againgt such officers or other people
for their conduct in obedience to the orders of the House could be regarded as a
contempt.

Attempis by improper means to ;nﬂuence Members i in the
performance of their dutaes

- Section 73A of the Crimes Act 1914 provides ihat a person who, in order to influence
or affect a Member in the exercise of his duty or authority as such a Member, or to
induce him to.absent himself from the House or any committee of which he is a
Member, gives or confers or promises or offers to give or confer any property or benefit
of any kind to or on the Member or any other person is guilty of an offence. The penalty
is imprisonment for two years.

The offer of a bribe

As well as being a criminal offence (see p. 700) the acceptance by Members of a bribe
to influence them in their duty as Members is a contempt. The offering of a bribe to
Members to mfluence them m their parliamentary conduct is equaily a contempt.

Intimidation etc. of Mémbers

-..'To attempt by any improper means to influence a Member in his or her conduct as a
Member is a contempt. ™ So too is any conduct having a tendency to impair a Member’s
independence in the futtre performance of his or her duty, subject, since 1987, to the
provisions of the Parliamentary Privileges Act.

-In a notable case the House of Commons Committee of Privileges in 1947 inquired
into a complaint that cerfain actions of the Executive Committee of the Civil Service
Clerical Association were calculated, improperly, to influence a Member (Mr Brown) in
the exercise of his parliamentary doties. Mr Brown had for many years been employed
as General Secretary of the Association. Upon his election to Parliament, the Association
entered into a contractual relationship with Mr Brown that, whilst remaining a Member,
he would hold the appoeintment of Parliamentary General Secretary and would continue

120 PP (122) 1994

121 PP 376 (1995).

122 Inthe Chairman of Sydney Stock Fxchange Case (1935) the question of an alleged threat 1o a Member was not pursued by
the House, VP 1934--37/145-50.
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to receive a salary and certain other not insignificant advantages, although his contract
with the Association entitled him ‘to engage in his political activities with complete
freedom’. Mr Brown complained that the cumulative effect of a sequence of events over
a period of time was such as to bring pressure to bear upon him to alter his conduct as &
Member of Pariament and to change the free expression of his views under the threat
that, if he did not do so, his position as an official of the Association would be terminated
or rendered intolerable. Following an extensive inquiry, the Committee of Privileges
found that, in the particular circumstances, the action of the Executive Committee of the
Association did not in fact affect Mr Brown in the discharge of his parliamentary duties.
However, in its report the committee stated:

Your Comymittes think that the true nature of the privilege involved in the present case can be stated
as follows:

It is a breach of puvﬂege to take or tllreaten action thb 18 not merely calculated to affect the
Member’s course of action in Parliament, but is of a kind against which it is absolutely necessary that
Members should be protected if they are (o dlSChdrgE: their ciutlas as such mdependentiy and without
fear of punishment or hope of reward.”

‘Bankstown Observer’ (Browne/Fitzpatrick) Case

On 8 June 1933 the Committee of Privileges reported to the House that it had
found*";

e That Messrs Fitzpatrick and Browne were guilty of a serious breach of privilege by
publishing articles intended to influence and intimidate a Member (Mr Morgan), in
his conduct in the House, and in deliberately attempting to impute corrupt conduct
as a Member against him, for the express purpose of discrediting and silencing him.
The comunittee recommended that the House should take appropriate action.

¢ That there was no evidence of improper conduct by the Member in his capacity as a
Member of the House. ' ' '

e That some of the references to the Parliament and the Commitiee of Privileges
contained in the newspaper articles constituted a contempt of the Parliament.
However, the committee considered the House would best consult its own dignity
by taking no action in this regard.

The committee’s inquiry and report followed a complaint made by a Member
{Mr Morgan) on 3 May 1955 that an article published on 28 April 1955 in a weekly
newspaper known as the Bankstown Observer, circulating in his electorate, had
impugned his personal honour as a Member of Parliament and was a direct attack on his
integrity and conduct as a Member of the House.™ On 26 May 1955 the committee
presented a special report to the House seeking authority to include in its investigation
articles appearing in the same newspaper on 5, 12 and 19 May 1955 The House
acceded to the committee’s request on 31 May 1955.%

The committee’s report and findings were considered by the House on 9 June 1955
and a motion moved by the Prime Minister “That the House agrees with the Committee
in its Report’ was agreed to without division. On a further motion of the Prime Minister
it was resolved that Messrs Browne and Fitzpatrick be notified that at 10 am. the

123 House of Cowmons Commitiee of Privileges Repory, HC 118 (1947) xit,

124 Hof R 2 {1954--55) 7. For a full account of this case see J. A. Pettifer, “The Case of the Banistown Observer’, The Table
HWXKIV, 1955, pp. 8392,

125 VP 1954-55/184; H.R. Deb. (3.5.55) 352-5.

126 VP 1954-55/225,

127 VP 1954550239,
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following day the House would hear themn at the Bar before proceeding to decide what
action it would take in respect of their breaches of privilege.”™

- On being brought to the Bar of the House the following morning'® Mr Fitzpatrick
sought permission for his counsel to act on his behalf. The request was refused by the
Speaker and Mr Fitzpamick apologised to the House for his actions and withdrew.
Mr Browne was then brought to the Bar and addressed the House at some length without
apologising and withdrew.

Following a suspension of 51 minutes, the House resumed and the Prime Mimnister

moved the following motion:

1. That Raymond Fdward Fitzpatrick, being guilty of a serious breach of Privilege, be for his
offence committed to the custody of the person for the time being performing the duties of Chief
Commissioner of Police at Canberra in the Australian Capital Territory or to the custody of the
keeper of the gaol at such place as Mr. Speaker from time to time directs and that he be kept n
custody until the 10ith day of Septemiber, 1953, or until earlier prorogation or dissolution, unless
this House shall sooner order his discharge.

2. That Mr. Speaker direct John Athel Pettifer, Esquire, the Serjeant-at-Armns, with the assistance of
such Peace Officers of the Commonweslth as he requives, to take the said Raymond Edward
Fitzpatrick into custody in order to his being committed to and kept in custody as provided by
thig resohution.

3. That Mr. Speaker issue his warrants accordingly,
A similar motion was moved in respect of Mr Browne. The Leader of the Opposition
moved, as an amendment, that both motions be amended to read:
That this House is of opinion that the appropriate action to be taken in these cases is the imposition of
substantial fines and that the amount of such fines and the piocedure of enforcing them be
- "determined by the House forthwith,

Following considerable debate, the amendment was defeated, on division, and the
motions of the Prime Minister agreed 1o, on division. '

The action taken by the legal representatives of Messrs Browne and Fitzpatrick to
apply to the High Court for writs of habeas corpus and their subsequent petition to the
Judicial Committee of the Privy Council for special leave to appeal against the decision
of the High Court is referred to carlier (see p. 678).

Case involving Hon. G. G. D. Scholes, MP

In 1990 the Commitiee of Privileges reported on actions taken by a solicitor in respect
of the Hon. G. G. D. Scholes, MP. Mr Scholes had distributed certain information within
his electorate, and had subsequently received a letier from a solicitor acting on behalf of
a client affected by the information. The letter, inter alia, asked that Mr Scholes refrain
from making such statements in the future, and stated that if assurances sought wese not
forthcoming, the solicitor would advise his client to initiate proceedings. Mr Scholes
claimed that the threat would inhibit him in carrying out his duties as a Member, but the
committee found that the solicitor’s actions did not constitute a contempt.™

Cases involving letters written by Members

In the Nugent Case (1992) and the Sciacca Case (1994) the Commiittee of Privileges
constdered complaints that actions or threatened actions to sue Members on accoun of
statements made in letters to Ministers. The substance of the Members’ complaints was
that they had been subject to improper interference in the performance of their duties as
Members. In the case of Mr Nugent, the committee found that the terms of the letier

128 VP 1954-55/267.
129 For proceedings on this day see VP 1934-55/269-71; HL.R. Deb. (10.6.55) 1625-63.
130 PP4Z8 {1990),
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containing the threat and the circumstances of its receipt had a tendency to impair
Mr Nugent’s independence in the performance of his duties.” The House subsequently
resolved that the persons responsible should be required to apologise™ and they did
s0.""" In the case of Mr Sciacca, the Committee found that although Mr Sciacca had felt
constrained, there was no evidence of an attempt lo interfere improperly in the
performance of his duties and a finding of contempt should not be made.”

Case involving Mr Katter, MP

In this case the Committee was required to consider a complaint that action {0 sue a
person who had sworn a statutory declaration and given it to a Member {(who had used it
in the course of proceedings in the House) amounted to improper interference in the
performanc&of the Member’s duties. The committee found that a contempt had not been
committed. ™

Offences against witnesses

Section 12 of the Parliamentary Privileges Act 1987 provides that a person shall not,
by frand, intimidation, force or threat, by the offer or promise of any inducement or
benefit, or by other improper means, influence another person in respect of any evidence
given or to be given before a House or a commitiee, or induce another person to refrain
from giving any such evidence. Further, under the Act a person shall not inflict any
penalty or injury upon, or deprive of any benefit, another person on account of the giving
or preposed giving of any evidence or any evidence given or {0 be given, before a House
or a committee. The penalties, in each case, are $35 000 for natural persons and $25 000
for corporations. These provisions do not prevent the imposition of a penalty in respect
of an offence against an Act establishing a committee,”™

Breach of the immunity of persons required to attend before the House or a
comimitiee from arrest in civil causes (and from compulsory attendance before a cowt or
atribunal as a witness) on days when they are required by the House or committee could
be regard as a conternpt.”’

As well ag being able to be punished as a statatory offence, intimidation, punishment,
harassment of or discrimination against witnesses or prospective witnesses can be
punished as a contempt and, technically, there is no prohibition on a person being
punished for such a contempt as well as being prosecuted under the Act, May states:

Any conduct calcwfated to deter prospective witnesses from giving evidence before either House or
comimitiee is a contempt.”

Both Houses will treat the bringing of legal proceedings against any person on account of any
evidence which he may have given 1% the course of any proceedings in the House or before one of its
committees as a breach of privilege.”

131 PP (1952)

132 VP I990-92/1487, 1540, 1551,

133 VP 1900-93/1633.

134 PPTS (1994

135 PP 407 {1994).

136 Parliamentary Privileges Act 1987, 1203}, see alyo 8.0, 362,

137 Section 14 of the Parlfamentary Privileges Acr 1987 provides that persons required to attend before s House or o committee,
shall not be required to attend before a court or a tribunal, or be amested or detained in a civil cause, on that day.

138 May, p. 131

139 May, p. 132,
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Berthelsen Case (1980) “and other cases

A matter of alleged discrimination against and intimidation of a witness who had
given evidence to a parliamentary subcommitice was referred to the Committee of
Privileges on 23 April 1980. Although the committee was not satisfied, on the evidence,
that a breach of privilege had been proved against any person, i found that the witness
had been disadvantaged in his career prospecis in the public service. The House, on the
recommendation of the committee, and being of the opinion that the report be given full
consideration early in the 32nd Parltamment, resolved that the Public Service Board be
requested to do all within its power to restore the career prospects of the witness and
ensure that no further disadvantage was suffered as a result of the case. A paper from the
Public Service Board informing the House of action taken in respect of Mr Berthelsen
was presented on 24 February 1981,

On two other occasions the Committee of Privileges has considered allegations that
witnesses had been discriminated against or penalised on account of their participation in
cominittee inguiries, but in neither case did the committee find that a contempt had been
committed.”” The Senate Committee of Privileges has also reported on a number of
complaints of this nature.”” (And see Chapter on ‘Parliamentary committees’).

Acts tending indirectly to obstruct Members in the discharge of their
duty

Reflections on Members

Following a recommendation of the Jomnt Select Committee on Parliamentary
Privilege, the Comunonwealth Parliament, in 1987 with the enactment of the
Partiamentary Privileges Act, ‘abolished’ the previous category of contempt constituted
by refiections on Parliament, a House or a Member. Section 6 of the Act provides:

Words or acts shall not be taken to be an offence against a House by reason only that those words or

acts are defamatory or critical of the Parliament, a House, a committee or a member,

However, this provision does not apply to words spoken or acts done in the presence of a
House or a committee. This qualification would enable a House or a committee to take
action if, Tor instance, a member of the public made insulting or offensive remarks
during a sitting or meeting. Under the Act, words or acts, if, for instance, they constituted
intirnidation, could be pursued; the section is confined to preventing the punishment of
defamatory or critical remarks ‘by reason only that they are defamatory or critical’.

Prior to the enactment of the Parliameniary Privileges Act 1987, allegations of breach
of privilege or contempt in this area had been raised on a number of occasions. It was,
however, always an important factor that, to constitute a contemnpt, a libel upon a
Member had to concern the character or conduct of the Member in that capacity.

140 ‘Report relating to the alleged discrimination and intimidation of Mr David E. Bertheisen in his public service employment
because of evidence given by him in a Subcommittee of the Joint Committee on Foreign Atfairs and Defence’, Homse of
Representatives Commintee of Privileges, PP 158 (1980): VP 1978--80/1372, 1375, 1417, 1422, 1672-3,

141 VP IGR1-B3/80,

142 PP 455 (1991); PP 136 (1994),

143 B.g. PP461 (1989); PP 258 (1991), PP 235 {1992); PP 85 (1993).
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Premature publication or disclosure of committee proceedings, evidence and
reports’™

Standing order 340 of the House of Representatives, which is derived from a
resolution of the House of Commons of 1837, provides that;

The evidence taken by any select committee of the House and documents presented to and
proceedings and reports of sach committee, which have not been reporied 1o the House, shall not,
“unless authorised by the House, be disclosed or published by any Member of such committee, or by
any other persons.
More specific provisions have been included in the Parliamentary Privileges Act 1957.
Section 13 of the Act provides that:
A person shall not, without the authority of a House or a commitiee, publish or disclose—
(a) adocument that has been prepaved for the purpose of submission, and submitted, to a House ora
committee and has been directed by a House or a commitiee to be treated as evidence taken in
camera; or

(by any orai evidence taken by a Fouse or a wmmslﬁee in camera, or a report of any such oral
evidence,

unless a House or a commitiee has published, or authorised the publication of, that docurnent or that

oral evidence,

Penalties under the section are $5 000 in the case of a natu: al person and $25 000 in the
case of a corporation.

Most evidence taken by parliamentary committees is taken in public and pubhcatton
of the evidence 1s expressly authorised. The provisions of the standing orders (in respect
of publication of committee proceedings) have traditionally not been enforced when this
occurs. However, the publication or disclosure of evidence taken in camera, of private
deliberations and of draft reports of a commitice before their presentation to the House,
have been pursued as matters of contempt {(and see (,haptez on ‘Pdrhdmentary
commitices’). :

A Member wishing to raise a complamt in this area must raise it in the House at the
first appropriate opportunity. The Member is not required to go into the detail of the
matter, but must identify the committee and the nature of the concern. If it has not
already done so, the committee in guestion must then consider the matter—in particular
it must consider whether the matter has caused or is likely to cause substantial
interference with its work, with the committee system or with the functioning of the
House. The committee must also take whatever steps it can to ascertain the source(s) of
the disclosure(s). The committee must inform the House of the results of iis
consideration and, if it finds that substantial interference has occurred, it must explain
why it has reached that conclusion. The issue is then considered by the Speaker, who
determines whether or not to allow precedence to a motion on the matter. Should a
committee conclude that substantial interference has not occurred the House should be
informed accordingly.

The following cases in this area have been reported on by the Commitiee of
Privileges:

144 See also Ch, on ‘Parliamentary committees”.

145 These requiremenls were fizst applied in 1990, but were set out more comprehensively in a statement by Speaker McLeay in
1992—H.R. Deb, (17.9.90) 1985-90; LR, Deb, {7.5.92) 2661-2; VP 199092/ 187; 1489; for precedenss see, lor example,
R Deb. (18990, 2087-8; HLR. Deb, (27.10.93) 1634,

146 TR, Deb. (7.5.92) 26612, For precedents see., for example HR. Deb, (23.11.93) 3401 -2; H.R. Deb. {3.5.94) 367 A detailed
staternent has been made on such an oceasion—H.R. Deb, (29.6,94) 2202-3.
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‘Sun’ Case (1973)'": The Sun newspaper having published matter relating to the
contents of a draft report of the Joint Commitiee on Prices, the House agreed with the
finding of the Committee of Privileges that a breach of privilege had occurred and
that the editor and journalist were guilty of a contempt of the House.

‘Daily Telegraph’ Case (1971)"*": In this case the Committee of Privileges expressed
concern at an apparent premature disclosure of part of its proceedings. The
commiittee found the action of the person or persons (unknown) to be a breach of
standing orders and a breach of a well established privilege in that proceedings of the
committee were disclosed prior to the presentation of ifs report to the House.

Telecommunications Interception Case (1986-87)": In. 1986, a number of
newspapers having published material purporting to reveal private deliberations and
prospective recommendations of the Joint Select Committee on Teleconumunications
Interception, the Committee of Privileges, in a majority report, stated that, although
-unable to identify the source or sources of the disclosure, if such persons had acted
deliberately, they were each guilty of a serious contempt. It further stated that, if they
could have been identified. the House would have been well-advised to take
-exemplary action. The committee noted that the publication had caused no
impediment to the former committee, but found that the actions of three named
journalists constituted contempts (as well as the actions of those responsible for the
later publication of the reports), and sought the guidance of the House on the matter
of penalties, but no action was taken by the House.

Migration Regulations Committee Case (1990)™: This case concemed a newspaper
article which revealed details of a confidential submission to the committee. The
Committce of Privileges became aware that it was possibie that the submission may
“have been disclosed by persons other than those associated with the committee
inquiry (persons who may not have been aware of the prohibition on disclosure) and
it concluded that it was unlikely that further investigations would enable a more
satisfactory conclusion to be reached. : :

" Public Accounts Committee Case (1993-94)"": In this case the Committee of
Privileges considered the matter of media reports revealing details of a draft report
and private deliberation of the Joint Committee of Public Accounts, The Committee
of Privileges found that confidential information had been disclosed without
authorisation and stated that if the person or persons responsible had acted
deliberately he or she (or they) were guilty of a serious breach. The commitiee could
not identify the source or sources, and so it made no recommendation as to penalty.

Other indignities offered to the House
May states:
Other acts besides words spoken or writings published reflecting upon either House or its
proceedings which, though they do not tend directly to obstruct or impede either House in the

performame of its functions, yet have a tendency to produce this result indirectly by brmgmg such
House into odium, contempt or ridicule or by lowering its authority may constitide contempts.

147 PP2L7 (1973), VP 1973-74/51 8.

148 PP242 (1971,

149 “Matter of printed references to the proceedings and prospective recommendations of the Joint Select Committee on
Telecommunications Interception in the Sun News-Pictorial and the Courier Mail on 17 November 1986, and similar
references i other newspapers’, House of Representatives Commitiee of Privifeges, PP 135 (1987),

150 PP 429 (1990). This report was accompanied by a dissenting report.

151 PP77(1994).

152 May, pp. 124-5.
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An instance of this type of contempt is disorderly conduct within the precinets of either
House while such House is sitting or during committee proceedings although, as
indicated earher in this chapter, such conduct 1s usually dealt with by other means. In the
assessment of any complaint in this area, regard would need to be had to the provisions
of section 4 of the Parliamentary Privileges Act.

May also cites in this category of contempt:

Scrvmg or execuling civil or criminal process wnhm the precincts of uther House while the House is
sitting without obtaining the leave of the House =

Parliament House is not cons;dered to be an appropriate place in which to %erve such
documents and, for example, service, or attempted service, on a Member on a sitting
day, or on & day on which a Member was to pamclpdte in a comm1ttee rneetmg, could
be regarded as a contempt.

On 6 October 1922 a complaint was made in the House of Representatives that a
summons had been served upon a Member, Mr Blakeley, in the precincts of the House
while the House was sitting. "~ The Attorney-General undertook to look into the matter.
On 11 October 1922 he gave the opinion that it was not desirable to proceed further in
the case but that ‘those entrusted with the service of process of the Court should take
steps (o have summonses served in the ordinary way, as it is not a desirable practice that
service should, under any circumstances, be made within the precmcts of this House
while Ehe House is siiting’.

Other matters which have arisen

On 20 December 1912 the House agreed without debate, to the following motion,
moved pursuant to notice:

That, in the opinion of this House, immediate action should be taken to proiect Members of this
Parliament from the aspersions and misrepresentations of the newspaper press by making an order
that, when any article or pazrag,raph appears in a newspaper reflecting upon the good conduct or
integrity of a Member which, in the opinion of the said Member, is calculated to prejudice him in the
eyes of the community, and the Menber affected, by personal explasiation or otherwise, declares that
the statements so made in regard to himself are erroneous, misleading, and injurious, and the House,
in good faith accepts such statement, no representative or representatives of the newspaper implicated
be allowed within the precincts of Parliament House unless, or until, ihe explanation or contradiction
made by the aggrieved Member be ;%wen in the aforesaid newspaper prommence equal to that glven
to the offending atticle or paragraph.

On 24 October 1919 the Spesker drew {o the attention of the House a matter
concerning the Economies Royal Commission ‘as it affected the privileges of
Parliament’, The Royal Commission propoesed to investigate expenditure in connection
with parliamentary services and the Speaker said that as i had no authority from the
Parliament fo interfere in any way with the various services of Parliament, it was his
duty to call attention to the proposed serious encroachment on the rights and privileges
of Parliament by a tribunal to inquire into matters over which the legislature had absolute
and sole control. The Government gave an assurance that no privileges of the Parh?ment
would be in any way infringed by the operation of the Roval Commission.”

In the Chairman of the Sydney Stock Exchange Case (1935) the House resolved on
28 March 1935 that a letter written by the Chairman, allegedly making a threat and
reflecting on the motives and actions of a Member, did not amount to a breach of

153 May, p. 125.

134 VP 1922/190, 201; H.R. Deb. (6,10.22) 3337-8; H.R. Deb. (11.10.22) 3555,

155 VP 1912/305.

156 VP 1917-19/387; see alvo Ch. on *Parlisment House and the House of Representatives Chamber’
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privilege but was, in effect, an exercise of the right of an individual to defend himself,
The House considered, however, that the Chairman was in error in addressing a letter {0
the Speaker instead of direct to the Member concerned.”

In 1989 the Committee of Privileges reported on a reference concerning an dlicganon
made in the House by one Member against another. While it did not find that a contempt
had been committed, it concluded that having regard to the experience of the Member
who had made the allegation he had offended against .the rules of the House. It
recommended that he be required to apologise and withdraw.”™ The House agreed to a
motion calling on the Member to withdraw and apologise, but he declined to do so and
was subsequently suspended by the House for two sitting days.'” :

~In 2 1994 report the corrmmnities stated, in respect of concems about a Member’s action
in repeating in the House serious allegations about a citizen:

... -Some have questioned the judgment exhibited by Mr . . . in his use of the pnwlege of freedom of
_ speech to divulge as he did, and to rely so heavily on, the hearsay ai]egatlons . In the final analysls
however, it is for the Member 1o resolve whether or not it zs m the public interest to raise a mquer Ln
the House, and his or her action will be judged accordmgly

PENAL JURISDICTION OF THE HOUSE

Power and source

By section 49 of the Constitution the House of Representatives acquired the powers,
privileges and immunities of the House of Commons as at 1 January 1901, until the
Parliament otherwise declared. In the absence of such a declaration of those powers,
privileges and immunities until 1987, with the enactment of the Parliamentary Privileges
Act, they remained those of the House of Commons as at 1 January 1901,

The High Court judgment in the case of Browne and Fitzpatrick (see p. 702} left no
doubt that the House of Representatives possessed all of the powers, privileges and
immunities of the Commons, and the Parliamentary Privileges Act provides that, except
to the extent that the Act expressly provides otherwise, the powers, privileges and
immunities of each House, and the committees and Members of each House as in force
under section 49 before the commencement of the Act, continue,

May states that:

The power of both. Houses to punish Members and non-Members for disorderly and disrespectiul
acts has much in common with the authority inherent in the superior cousts ‘to prevent or punish
conduct which tends to obstruct, prejudice or abuse them’ while in the exercise of their
responsibilities. By this means the two Houses are enabled to safeguard and enforce their necessary
authority without the compromise or delay to which recourse to-the ordinary courts would give rise.
The act or omission which attracts the penal jurisdiction of ¢ither House may be committed in the
face of the House or of a committee, within the Palace of Westminster or outside #. Nor is it
necessary that there should have been a breach of one of the privileges enjoyed, collectively or
individually, by either House: anything done or omitted which mdy fall within the definition of
contempt even if there is no precedent, may be punished.’™

The principal means by which the Houses may enforce the observance of their
privileges and immunities and may punish people found guilty of not doing so, are by
commitment to prisor (see p. 710), by the imposition of a fine or by (public) reprimand

157 VP 1934-37/149-50.
158 PP 498 (1989) (the report was accomparded by two dissenting reporis).
159 VP 1987-89/1665-8.

160G PP 407 (1994) 5. These observations have been endorsed by Speakers Martin and Halverson, HR, Deb. (27.9.95) 1810,
H.ER. Deb. (28.6.96) 3181,

161 May,p. 103
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or admonishment (see p. 712). The power of the Houses to punish by means of imposing
a fine on people found guilty of a breach of privilege or of contempt was problematical,
but the issue was resolved by the provisions of section 7 of the Parliamentary Privileges
Act (see p. 711).-Other means by which the House could take action against offenders is
the requirement for an apology (publicly, if appropriate) or in the case of media
representatives, their exclusion from the precinets (see p. 713},

In a-case in which an offence may be adjudged a breach of privilege or a contempt but
also an offence at law, or in which penalties available to the House are considered
inadequate, or for some other reason, the House may choose not to exercise its power of
punishrent. Alternatively, it is a recognised right of the House to request government
law officers to prosecute the offender and it could also be possible to initiate a privaie
prosecution. There is no case of the House directing or requesting the law officers to
prosecute, per se.'” Section 10 of the Parliamentary Precincts Act 1 988 provides that the
functions of the Director of Public Prosecutions in respect of offences committed in the
precincts shall be performed in accordance with general arrangements agreed between
the Presiding Officers and the Director of Public Prosecutions.

In 1907 a commitice of the House reported that signatures to a petition were found to
be forgeries and the House ‘requested’ the Crown law authorities to take action with a
view to criminal prosecution. The House was later advised, however, that prosecution for
forgery would be unsuccessful.” In 1974 a letter published in a newspaper in the name
of a Member was found by the Committee of Privileges to be a forgery and therefore
appeared to constitate a crnmnal offence. As the author of the letter was unknown no
legal action could be taken.' :

-Although the House may consider that a _breach of privilege or a contempt has been
comumitted it may take no further action'® or it may decide, having regard to the
circumstances of the case, to ‘consult its' own dignity’ by takmg no punitive actmnl“’
{and see Browne/Fitzpatrick Case, p, T02).

-Another course of action adopted by the House of Representatives in respect of
enforcing its privileges was by resolution requesting that remedial action be taken by the
Public Service Board to restore the career prospects of a public service witness who was
found by the Committee of Privileges to have been disadvantaged as a result of hlS
involvement with a parhamentary subcommittee.'”’

Commxtment

Sectmn 7 of the Parliagmentary Privileges Acf 1987 provides that the House may
impose a penalty of imprisonment for a period not exceeding six months for an offence
against it. Such a penalty is not affected by prorogation or dissolution. Before the
enactment of this provision, the House, under section 49 of the Constitution, possessed
the same power in this area as the House of Commons in 1901; the Commons was
considered to be without the power to imprison for a period beyond the session, although

162 it is of interest fo note'that in 1922 the Attorney-General, having promised to do so, examined and advised the House
concerning the service of a summons on a Member in the precincts of Parliament House, VP 1922/190, 201,

163 VP 1907-08/165, 267.

164 ‘Sun News Piciorial’ Case {1973), PP 65 (1974}, VP 1974/98,

165 ‘Sourh Ausrralian Worker' Case (1931), VP 1929-31/613; ‘Sunday Sun' Case (1933), VP 1932-34/755.

166 See ‘Sun’ Case (19313, VP ¥W51-53/171; "Daily Telegraph’ Cage (1971), VP 1970-72/901-2. For other examples see Uren
Case (1971}, PP40(1971), VP 1970-72/667, ‘Sundeay Observer’ Case (1978) *actions of editor not worthy of cccupying the
tire of the House’, PP 120 (1978). VP 1978-80/147-8.

167 Berthelsen Case (1980), PP 158 (1980), VP 1978-80y1672-3,
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apart from this consiraint there were no other lmits in terms of the length of
committal,”™

On the only occasion when the House of Representatives has exercised its power of
commitment (see p. 702), Messrs Browne and Fitzpatrick, in 1955, were committed for
three months. No prorogation or dissolution of the Parliament intervened during the
periad of their imprisonment and they served the full period of their commitment,

Yorm of warrant

Section 9 of the Parliamentary Privileges Act 1987 states:

Where a House imposes on a person a penalty of imprisonment for an offence against that House, the

resolution of the House imposing the penalty and the warrant committing the person fo custody shail

set out particulars of the matters determined by the House to constitute that offence.

In the House of Commons warrants for commitment issued by the Speaker on the
order of the House have sometimes been expressed in general terms to the effect that the
person is committed for a ‘high contempt” or a breach of privilege. On other occasions,
particular facts constituting the contempt have been stated. If the form of the warrant is
general, it has been held that it is not competent for the courts to inquire further into the
matter. If the particular facts have been stated on the warrant, the courts have taken
divergent views as to their duty of inquiry.

The High Court decision in the Browne!Fitzpatrick Case (1935) stated:

If the warrant specifies the ground of the commitment the court may, it would seem, determine

whether it is sutficient in law as a ground to amount to a breach of privilege, but if the warrant is

upon its face consistent with a breach of an acknowledged privilege it is conclusive and it is no
objection that the breach of privilege is stated in general terms. This statement of law appears to be in
accordance with cases by which it was finally established, namely, the Case of the Sheriff of

Middlesex' tand see p. 678},

Because particulars of the matters determined to constitute the offence must, by virtue
of section 9 of the Parliamentary Privileges Act, be set out in the resolution imposing the
penalty and the warrant committing the person, the effect of the case law that has been
established is therefore that a court may review a decision to impose a penalty of
imprisonment to determine whether the conduct or action in question was c&pable of
constituting an offence.”

Subsection 7(4) of the Act enables the House to delegate to the Speaker the authority
to have a person released from prison when the House is not sitting. Such authority
could, for example, be used if a person was committed following a refusal to give
information to a committee but then, after being Commztted agreed to provide the
information sought.

Power to fine

The House under section 7 of the Parliamentary Privileges Act 1987, may impose a
fine not exceeding $5 000 in the case of a natural person, and not exceeding $25 000 in
the case of a corporation. Subsection 7(6) provides that such fines are debts due to the
Commonwealth and may be recovered on behalf of the Commonwealth in a court of
competent jurisdiction by any person appointed by the House for that purpose. A fine
and imprisonment may not be imposed for the same offence.

168 May, pp. 109,
169 R.w Richards; ex parte Fitzpatrick and Browne {1955) 92 CLR 162,
170 Padiamentary Privileges Bill 1987-—explamatory memorandunt.
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For many vears there had been substantial doubt as to whether the Houses had the
power to impose fines, the issue turning, because of the provisions of section 49 of the
Constitution, on whether the House of Commons had such power in 1901.

The House of Commons has not imposed fines on persons found guilty of breach of
privilege or contempt since $666. The House of Lords has claimed to be a court of
record and, as such, to have power to impose fines. The 10th edition of May, published
in 1893, states:

Whether the House of Comumons be, in law, a court of record, it would be difficull to determine, for

this claim, once firmly maintaived, has latterly been virtually abandoned, although never distinctly

renounced.

During consideration of the motion to commit Messrs Browne and Fitzpatrick, Leader
of the Opposition Evatt expressed the view that, although the House of Commons had
not exercised the power to fine over a great period, that did not prove it had gone.”
Prime Minister Menzies was of the view that the power of the House to impose a {ine
was extremely doubtful. In 197] the Senate Committee of Privileges asserted that the
Senate had the power to fine; in 1978 the House Committee of Privileges expressed the
view that the power was extremely doubtful'”; and in 1984 the Joint Select Committee
on Parliamentary Privilege thought that the better view was that the power did not
exist.”* The matter was finally resolved by the insertion of a provision conferring the
power to {ine in the Parliamentary Privileges Act 1987,

Reprimand or admonishment

" Another acknowledged form of penalty available to the Houses is that of public
reprimand or admonishment at the Bar of the House or Senate by the Speaker or
President, as the case may be, Any reprimand or admonishment is in the name and with
the authority of the House concerned. The House has not used the procedure of requiring
the attendance of a privilege offender at the Bar of the House to receive a reprimand by
the Speaker. _

In the BMC Case (1963) (also known as the case of ‘the Canberra Times and others”),
the Committee of Privileges found that an advertisement’ which appeared in the
Canberra Times and other newspapers on 18 August 1963, represented a breach of
privilege. The committee also found that the ultimate responsibility for publication of the
advertisement lay with ten named individuals, and that the publication was done without
malice towards the House or any Member, or intent 1o libel any Member, and appeared
through negligence and lack of appreciation of what was involved,”™

The committee made no recommendation to the House as to what action it might take
in respect of the offenders. A number of apologies by those involved were received or
printed prior to the presentation of the committee’s report to the House,'”

On 23 September 1965, on the motion of the Prime Minister, the House agreed that
the advertisement involved a breach of privilege, that it was defamatory of the Leader of
the Opposition and, while it accepted that it was published without malice and apologies
had been made, the House recorded its ‘censure of the advertisement and its reprimand

171 May, 10th edn (1893}, p. 89,

172 HR. Deb. (10.6.35) 1633.

173 PP 120 (1978 34

174 PP 219 (1954) 96,

175 The adverisement contained a reproduction of a photograph of the Leader of the Oppositien addressing the House and was
used for the purpose of advertising products of e British Motor Corporation (Aust) Pry Lid.

116 PP 210 (1964-60) 7.

177 PP 210 (1964-66) 18-19.




Parliamentary privilege 713

to those concerned in its publication’. The House further resolved that ‘those newspapers
who published the advertisement should publish this resolution i full’, which resolution
was transmitted to the named offenders.”™

In 1971 two people found guilty of a breach of privilege were called to the Bar of the
Senate and were reprimanded by the Deputy President. The background to this case was
that on 4 May 1971 articles published in the Sunday Australion and the Sunday Review
newspapers, and allegedly containing certain findings and recommmendations of a Senate
select committee which had not been reported to the Senate, were referred to the Senate
Committee of Privileges.”

The commitiee reported to the Senate that the publication constituted a breach of the
privileges of the Senate and that the editor and publisher of each of the newspapers were
the people responsible and culpable in the breach of privilege. The commitiee
recommended;

That, having regard o the nature of the breaches of privilege in this case, and the circumstances in

which they occurred, Mr J. R. Walsh and Mr H. B. Rothwell be reguired to atfend hefore the Senate,

on their own behalf and on behalf of their publishers, to be reprimanded by the Presiding Officer.”™

On 13 May, the Senate adopted the committee’s report and resolved that the two
editors attend the Senate at 2.15 p.m. the next day.”’ They duly attended and the Deputy
President administered the reprimand in the following terms:

Mr Walsh and Mr Rothwell, the decision of the Senate is that you, on your own behalf and on hehalf
of your publishers, be severely reprimanded for the publication of contents of a draft report of the
Senate Select Committee on Drog Trafficking and Drug Abuse in Australia, prior (o its presentation
o the Sm[]g%e. I therefore, on bebalf of the Senate, severely reprimand you as guilty of a breach of
privilege,

Mr Walsh and Mr Rothwell then withdrew.

Exclusion of media representatives from precincis

In respect of persons working in or using the facilities of the parliamentary press
gallery, a person’s pass may be withdrawn, thereby depriving the person or the person’s
organisation of access to the Parliament building. Conirol of access to such facilities is
under the authority of the Presiding Officers {and see Chapter on “The Speaker, Deputy
Speakers and Otficers’).

In 1912 a notice of motion proposing the exclusion of representatives of the Age
newspaper from the press gallery for statements concemmg a Member was withdrawn
following an apology.™ In June 1942 the President as ‘custodian of the rights and
privileges of the Senate’ demanded an apology from certain newspaper representatives
for the publication of an article reflecting on the Senate. When no apology was
forthcoming, action was taken to exclude the persons from the precincts of the Senate,
after wlf;lich similar action was taken by the Speaker in respect of the precinets of the
House.

178 VP 1964-66/386.

179 T 1970-72/555.

180 “Report upon articles in the Sunday Australian and the Sunday Review of 2 May 19717, Senate Commirtee of Privileges,
PP 163 {19713 3.

181 1 1970--72/606.

182 J1970-72/612.

183 VP 1912/91.

184 5, Deb. (2.6.42) 1806, 1818-19; 8, Deb. (3.6.42) 1897, H. R. Deb. (3—4.6.42) 2187. Press passes may be withdrawn for other
reasons see Ch. on "Parliament House and the House of Representatives Chamber”,




714 House of Representatives Practice

Apology

Before the current provisions concerning defamatory contempts were enacted, there
were precedents in the House of Representatives for the publication of a suitable apology
from offenders in a class of cases involving reflections on the House or its Members by
speech, action or writing bemg considered an acceptable action. While not inflicting
punishment, 1n its strict sense, the House considered this course sufficient V]i‘.tdlCdth,‘ﬂ of
its authority.™

On a number of occasions under the previous provisions comments pubhshed in
newspapers, or other publications, have been regarded by the House as reflections on
itself and its Members and those responsible have been adjudged guilty of conternpt.™
An apology may also be considered appropriate m relation to other categories of
contempt. '

I the “Sun’ Case {1933) an apology, in the form of a withdrawal made i in a letter to
the Prime Mimister, was received and accepted by the House before it had decided on
what action it would take against the offenders.”” Similarly, in the ‘Sunday Observer’
Case (1978) the editor-in-chief and the editor were found guilty of contempt by the
Comumnittee of Privileges. In view of the publication by the editor-in-chief of an apology,
the House agreed with the recommendations of the committee that no further action be
taken.”

In the ‘Sun’ Case (1973) the Committee of Privileges, having found the editor and
journalist guilty of contermypt, recommended the pubhcfmon of an apoiogy This
proposed action was not undertaken by the House in view of the editor’s death.

A Member has apologised for remarks made by him reflecting on the Chairman of
Committees and which were published in a newspaper, in view of which a motion that
he be suspended from the service of the House was withdrawn.”® When a Member
reflected on the Speaker outside the House, a motion was moved that the comments
constituted a breach of the privileges of the House. The motlon was withdrawn by leave
when the Member again withdrew the remarks and apoioglsed

In 1992 the Committee of Privileges reported that the terms of a letter lhreatemng
legal action against a Member {following a letter the Member had written to a Minister)
and the circumstances of its receipt had had a tendency fo impair the Member’s
performance of his duties. Although the committee did not make a finding that a
contempt had been committed, the House resolved that the persons responsible should
be required to apologise, and they did so, a letter of apology being received and
reported by the Speaker.”™

185 On 17 March 1953 the House resolved ‘that conlempt of its fuling and anthority” had taken place by a Member who remained
ity the precinets when he had carlier been excluded tfrom the building (Curtin Case). The Member having apologised, the
House resclved to accept the apology and no further action was taken, VP 1951-53/600, 611.

186G “Australian’ Case (1971, PP 182(1971); VP 1970-72/818.

T VP I932-34/191-2, For furdher commment see Frank C. Green, Servant of the House, Heinermann, Meltbourne, 1969, pp. 152-3

188 PP 120 (1978) 3, V¥ 1978-80/147--8.

189 ‘Report relating to an article published in the Swr, 18 Scptember 1973, House of Representatives Committee of Privileges,
PP 217 (1973} 5, VP 1973-74/518.

190 VP [945-46/63; see also H.R. Deb, (9.3.29) 856-63.

191 VP I9B5-RT/I089, 1000, 1101 -2,

192 PP 118 (1992 VP 1990--92/1487, 1540, 1551, 1633,
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PUNISHMENT OF MEMBERS

In respect of Members whom the House determines have committed contempits, the
House’s power to punish includes commitment or reprimand but has a further
dimension, namely, suspension for a period from the service of the House.

Action taken by the House to discipline its Members for offensive actions or words in
the House'™ is based on the concept of privilege, but the offences are dealt with as
mafters of order (offences and penalties under the standing orders) rather thcm as matters
of privilege or contempt.”

Suspension

In the McGrath Case (1913) a Member was suspended from the service of the House
for a statement made outside the House which reflected on the Speaker. The Member
was suspended for the remainder of the session but in the next Parliament the House
resolved to expunge the resolution of suspension from the ‘journals of the House’. "

In the Tuckey Case (1987) a Member was suspended for seven sitting days, including
the da}}fxof suspension, following remarks critical of the Speaker made outside the
House, ™

Former power of expulsion

The only occasion the House has exercised the power of expuision was in the Mahon
Case (1920) when a Member was expelled for “seditious and disloyal utterances’ made
outside the House making him, in the judgment of the House, ‘guilty of conduct
unfitting him to remain a Member’.”’

Since the enactment of the Parliamentary Privileges Act 1987 neither House has had
the power to expel a Member from its membership.'™

MANNER OF DEALING WITH PRIVILEGE AN!} CONTEMPT
MATTERS

Raising of matter and determination of prima facie case

Any Member may rise in the House at any time  to speak upon a matter of privilege
suddenly arising.” A matter at any time arising suspends the consideration and decision
of every other question until disposed of, unless the debate on any motion moved in
relation to the matter raised is adjoumed a0 "This precedence to privilege motions (tha is,

debate on a motion) over other business is dependent on two important conditions:

193 VP IS13/151-3; VP 1914-17/181; sec also VP 1929-31/4153; VP 1945-46/63.

194 Notwithstanding the right of Members to freedom of speech the report of the Committee of Privileges relating to remarks
made in the House (H.R. Deb, {24.5.55) 1000} by a Member (together with other matlers) found ihat the remarks of the
Member were not a matter of privilege but one of order. The committee stated that all words in the House are privileged, but
the House is able to place restraint on conduct of Members including their offensive accusations against other Members,
‘Argus’ Case (1933} (report not printed). See also VP 1983-84/475-6; 490-2 re censure of a Mesber and see Ch. on
‘Motions’.

195 See Ch. on “Contro] and conduct of debaie”; see afso VP 1914-17/567.

196 VP 1985-87/1467-8.

197 VP 1920-.21/423, 425, 431-3; and see Ch. on ‘Members’,

198 Parligmentary Privileges Act 1987, 8. 8.

199 5.0.95.

200 S.0.96.
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# that the Speaker is of the opinion that a prima facie case of breach of privilege has
been made out ,and
o thar the matter has been raised at the earliest opportunity.””

A Member in raising and stating the matter of privilege or conternpt may speak on the
matter to the extent he or she considers necessary unless the Speaker intervenes. But if
the matter is to be debated, the Member must be prepared to move a motion (without
notice) either: - : :

2 declaring that a contempt or breach of privilege has been commitied, or

e referring the matter to the Committee of Privileges.™

It is the practice of the House that no seconder is required for either of these motions.
When a matter is raised by a Member, the Speaker may give an opinion immediately
as to whether a prima facie case of breach of privilege exists™: or state that he or she will
consider the matter and give an opinion later. This may be later in the same sitting™ or at
a subsequent sitting,” Establishing a prima facie case is, in a technical sense, only for
the purpose of giving precedence to a-motion in relation to the matter, but the practice
usually provides the House with some guidance as to the nature and acceptability or
substance of the complaint. Although the Speaker may be of the opinion that a prima
facie case has not been made out, this does not prevent a Member from lodging a notice
of motion in relation to the matter, but such a motion is not entitled fo any precedence.
Although the Speaker may find that a prima facie case has been made out, or that
precedence may be given to a motion in respect of a complaint, this does not compel the
Member who raised the complaint, or any other Member, to move a motion on the
matter. For instance, it may be considered inappropriate or inconsistent with the dignity
of the House either to give further consideration to a matter or to refer the maiter to the
Committee of Privileges for inquiry.”” The Speaker may not necessarily use the term
‘prima facie’ in giving his or her opinion on a matter, but simply indicate whether or not
precedence will be accorded to a motion. This decision indicates whether or not the
requirements of the standing orders for precedence to be g;ven have been met. In
addition, since 1990 particular provisions have applied in respect of complainis
concerning unauthorised disclosure of information concerning committees (see p. 706).
Although it is rregular for debate to ensue on the matter raised until a motion has
been moved ™, for the purposes of clarification Members have sometimes been allowed
to speak by leave or indulgence to a matter rmsed E)etore the Speaker’s opinion has been
given and without a motion having been moved.™ In determmmg that a prima facie case
exists, the Speaker typically refers to the matter briefly, but does not give reasons as it is
for the House to decide, in practice after examination by the Committee of Privileges,
whether a contempt or breach of privilege has been commitied. An opinion by the
Speaker that a prima facie case has been made out does not imply a conciusion that a
breach of privilege or a contempt has occwred, or even that the matter should

201 5.0, 96,

202 5.0.96; VP 1978~-80/1168.

203 5.0.95.

204 VP 1978-80/1035.

2005 VP 1978801372, 1375,

W6 VP 197677123, 129,

207 VP 1980-83/449: ILR. Deb. (8.9.81) 976; VP 1985-87/319; HR, Deb. (23.5.85) 3080-1; VP 1985-87/649;
H.R. Deb, (29,11.85) 3981; VP 1985-87/630; HL.R. Deb. (29.11.85) 3982

208 See 5.0.5 95 and 96. As difficulties had arisen in the past (H.R. Deb. (11.11.13) 2987, 2993) the requirement for a motion
was adopted in the 1950 stending orders and clarified in the 1963 amendments, H of R | (1962-G3) 25.

209 VP 1980-81/26. Members have also spoken after the Chair's opinion has been given, VP 1978-80/990,
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vecessarily be investigated.m it is the House which determines whether or not a
contempt or breach has been committed. This fact has been expressed by the Clerk of the
House of Commons in the following succinet statement:

Although any Member may complain of breach of privilege, the issue cannot be decided either by the

Speaker or by the Committee of Privileges. The House alone is competent to pronounce on the

matier; and the House has to decide, by sesolution, that a breach of privilege has been committed.

The Committee of Privileges can express a view, but the House does not always accept the advice of

the Commitiee and indeed has occasionally come to a decision without referring the issue to its

Committee,”"

The Speaker may give reasons or make comments if, in his or her opinion, a prima
facie case does not exist,”” In respect of a matter raised on 19 March 1969 the Speaker
would not accept a motion as a prima facie case had not been made out.

An opinion by the Speaker on a complaint raised under the provisions of standmg
order 95 is not a ruling and so a dissent motion, as provided for in standing order 104, is
not in order.” _

Two separate matters have been raised by a Member at the same time.” It has been
held that a Member may not raise a matter on behalf of another Member.”” In the past
the Speaker, normally by way of a staterent, has raised matters coming within his or her
knowledge for the consideration and action of the House as it deems necessary,” It has
also been held that a matter should not be raised by way of a question to the Chair™” A
personal explanation should not be made under the guise of a matter of privilege.” A
matter of order or a matier commg within the' standing orders or practice should not be
raised as a matter of privilege.”” Likewise, if a question of privilege is raised, it must be
in COHﬂCCElOH with something affechng the House or its Members in their capacity as
such,”

A matter may be raised at any time. It is common for matters to be raised immediately
after Prayers as this is often the earliest available opportunity™, although it is sometimes
more convenient for a matter to be raised at an appropriate opportunity later in the
proceedings.” Business before the House has been interrupted to raise matters.”™ An
cxceptson to this rule is that a matter of privilege cannot be ra;ssed during the course of a
division.”

It a Member complains to the House of a statement in a newspaper, book or other
publication as a breach of privilege, the Member is required to produce a copy of the

210 VP 1980-83/449; H.R. Deb. (8.9.81) 76, VP 1985-87/319; H.R. Deh. (23.5.85) 3080-t; VP 1985-87/649;
H.R. Deb. (29.11.85) 398 L.

211 IIC 34(1967-68) 4.

212 VPIG76-T1129, VP 197880476, 471,

213 Submission of Mr L. A, Abraham to House of Commons Select Commiittee in 1967 refers, HC 34 (1967) 108, There is,
however, an example of a mation of dissent having been moved and debated on such a matter, VP 1985-87/203.

214 VP 19T76-T77/123.

213 KR, Deb. (25.5,55) 1060,

216 VP 1917-19/177-8, S87; VP 1951-83/131, 609.

217 HLR. Deb. (22.10.48) 2039,

218 See HE. Deb. (27.9.04) 4916-17.

219 HR. Deb. (20.5.14) 1131,

220 H.R. Deb. (16.3.17) 11699,

221 VP 1978-80/460, 529

2220 VP 1993-94/909, 1072,

223 VP 1978-80/714, 1100.

224 The Chair has refused to proceed with a matter of privilege raised between the moving of the closure motion and the putting
of the question until after this question and the further question were resolved by the Mouse, HR. Deb, (8.6.78) 32436,
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publication in question and be prepared to give, if required by the House, the name of the
printer or publisher.™

Matter arising in committee proceedings

If a question of privilege arises in connectton with proceedings of a select or standing
commntee the committee reports the matter to the House, by special report if
necessary.”

Matter arising when the House is not sitting

During a period when the House is not sitting and is not expected to meet for a further
period of at least two weeks, a Member may bring to the attention of the Speaker a
matter of privilege which has arisen since the House last met and which he or she
proposes should be referred to the Committee of Privileges. If satisfied that a prima facie
case of breach of privilege has been made out and the matter is one upon which urgent
action should be taken, the Speaker must refer it forthwith to the Committee of
Privileges. Any referral by the Speaker in accordance with these provisions must be
reported to the House by the Speaker at its next sitting whereupon the Member who
raised the matter must move forthwith, without notice, that such referral be endorsed by
the House and, if this motion is negatived, the Committee of Privileges may take no
further action in respect of the matter,” '

Recommended changes _

‘In 1979 the Standing Orders Committee examined the question of raising and dealing
with matters of privilege which had been a cause of increasing concern hecaunse of the
frequency with which some Members had obtamed precedence over other business
under the goise of raising a matter of privilege.”™ The Speaker, in giving his decision on
a matter claimed to be a breach of privilege on 8 November 1979, suggested that the
House might wish to consider the method by which complaints of breach of privilege
were raised in the House of Representatives (under standing orders 95, 96 and 97), and
indicated that the new procedures adopted by the House of Commons might be
considered by the Standing Orders Committee (essentially requiring matters to be
raised, in the first instance, in writing with the Speaker).”” On 6 February 1978 the
House of Commons had passed a resolution approving new procedures on the
recommendation of its Committee of Privileges, which had reviewed the report of the
1967 Select Commmittee on Parliamentary Privilege.”™

The Standing Orders Committee considered the new House of Commons privilege
procedure”’ and recommended that standing orders 95, 96 and 97 be omitted and a
standing order along the lines of the Commons procedure be substituted.”™ This
recommendation was not acted upon. In 1984 the Joint Select Committee on
Parhamentary Privilege recommended the adoption of new procedures along

225 5.0G.97; VP 1978-R0/27.

226 For the application of privilege in relation to select and standing comrnittees see also Ch. on ‘Parlizmentary committees’.

227 8.0.97A; VP 1993-95/23034,

228 *Matters relating to presentation of petitions and method of raising matters of privilege’, House of Representatives Standing
Orders Committee Report, PP 345 (1979),

229 HR. Deb. (8.11.79) 2819-20.

230 House of Commaons Cormmitiee of Privileges, 3rd Report, HC 417 (1976-77); H.C. Deb. 54 (6.2.78} 1198

231 Amore detailed account of the revised House of Commons procedure in respect of raising matters of privilege is at p. 5 of the
repott; and see George Thomas, 'ParHamentary privilege af Westminster”, The Parfiamentarian, LA, 4, Qctober 1980,

. pp. 212-14 for a review of the revised procedure.
232 PP 345 (1979),




Parligmentary privilege 719

substantially similar lines. A draft proposal to give effect to the 1984 recommendations
was presented to the House on 5 May 1987, but no further action was taken.

Committee of Privileges

In order to assist the House in its examination of issues of privilege the House
appoints a Committee of Privileges at the commencement of each Pasliament. The
committee was first established, by standing order, on 7 March 1944

The provision in standing order 96 for the Speaker’s opinion as to whether a prima
facie case has been made out in order to justify precedence over other business was
incorporated into the procedure of the House when the standing orders were adopted on
21 March 1950.”

Membership

The Committee consists of the Leader of the House or his or-her nominee, the Deputy
Leader of the Opposition or his or her nominee and nine other Members.” The chair of
the committee is normally a backbench Member of considerable parliamentary
experience. During the 28th ParHament (1973-1974) the chair was also a Minister
(Mr Enderby) and the Prime Minister (My Whitlam) was a member of the commmittee.
The committee usually has a number of lawyers among its members, A member may be
discharged from the committee and another appointed in his or her place for the
consideration of particular inquiries.” This may occur if a member of the committee has
raised the matter being inquired into in the House™', or if a member is absent or will be
absent for a significant part of the inguiry, or for some other reason such as a member
having had some prior involvement in respect of a particular issue. A member on being
elected Speaker (for example, Speaker Sir John McLeay) withdraws from the committee
and another Member is appointed to fill the vacancy.” In other cases members have not
participated in inquiries (for example, because they were also members of a commitiee
involved in the inquiry), but they have not been replaced. In respect of certain inquiries
the committee has resolved that any statements to the press were to be made by the
chairman after being authorised by the committee.™

Authority and jurisdiction

The committee’s purpose is to inquire into and report on complaints of alleged
breaches of privilege or contempt, or occasionally, on other matters referred to it by the
House.™ On the basts that privilege questions are matters for each House alone, the
corymiftee has no power to confer with the Senate Committee of Privileges, although it
has been recommended that the two committees should be empowered to confer,”' In
1682, however, the House and the Senate resolved to appoint a joint select committee to
review and report whether any changes were desirable, inter alia, in respect of “the law

233 5.0.26; VP 1943-44/30.

234 VP 1950-31/36.

235 5.0.126.

236 VP 1973-74/432.

237 VP 1978-80/35,

238 VP 1956-87/341, 377.

239 See Daily Telegraph’ Case (1971), PP 242 (19711 &,

24 The cnly reference given to the committee of a general nature, that is, not arising directly from a complaing, has been the
inquiry into the use of House documments in the courts, VP 1978-80/975. An earlier reference to the commiites relating 10 2
petition secking leave o use House documents in a coust case was rescinded following advice that the case had been settled,
VP 1978-80/972, 975. For discussion of the committee’s findings see p. 690 and Ch. on ‘Papers and documents’,

241 PP 219 {1984) 127; and see § 1987-89/523, 536
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and practice of parliamentary privilege as they affect the Senate and the House of
Representatives, and the Members and the committees of each House...” and
substantial changes, described elsewhere in this chapter, followed this inquiry.””

The House of Representatives Committee of Privileges has, on four occasions,
inquired into complaints of breach of privilege arising from inquiries conducted by joint
committees. In 1973 it inquired into the unauthorised publication of the contents of a
draft report of the Joint Committee on Prices” ; in 1980 the committee gave careful
consideration to the question of its jurisdiction before determining that it had the power
fo inguire into matters arising from an inquiry conducted by a subcommittee of the Jomnt
Committee on Foreign Affairs and Defence™; in 1987 it inquired into the unauthorised
pubiication of information concerning the Joint Select Committee on Telecommun-
ications Imterception, and in 1994 it inquired into a matter concering the Joint
Committee of Public Accounts.”™

The comumittee may not only investigate the specific matier referred but also the facis
relevant to it.” The committee has also reported on matters arising during, or as a
consequence of, its inquiry, such as refusal of witnesses to provide information without
first seeking a separate reference from the House.™

In the Browne/Fitzpatrick Case (1955) the committee, in a special report to the
House, sought and received authority to investigate articles in editions of the Banksiown
Observer in addition to the edition referred to it for investigation and report.””

In the Censorship of Members' Correspondence Case (1944), the committee regarded
itself as having nojurisdiction or authority to report on a number of matters raised during
the course of the inquiry.” The committee inquiring into the ‘Century’ Case (1954),
acting in accordance with the practice of the House of Commons of inguiring into facts
surrounding and reasonably commected with the matter of the particular complaint,
commented on aspects of the production of Hansard existing at the time.”™ In 1955 two
separate but related matters referred by the House were considered together by the
commiittee and one report made.”

Procedures

The practice of the committee is to write to persons from whom it may wish to
receive evidence, providing relevant information, such as the terms of the matter
referred to the committee, extracts from Hansard, any documents tabled in connection
with the matter and information on the committee. Normally persons are invited to
make a written submission.” Having considered written submissions received, the
committee may then invite persons to appear before it. It has the power to compel

242 VP 1980-83/805-6; § 1980-83/884.

243 Sun’ Case (19733, PP217 (1973).

244 Berthelsen Case, PP 158 (19803 2.

245 PP 135 (1987

246 May, p. 660, states that for the House of Commons Commnittee of Privileges ‘The scope of any inquiry comprises all matters
relevant (o the complaint’.

247 PP I35 (1987) 12-13.

248 VP 1954-55/225, 239,

249 Hof R 1 {1943-443 3,

250 VP 1954-55/81, 94 (report not printed).

251 ‘Argus’ Case (1955}, VP 1954-55/245 (report not prinied).

252 PP 456 (1991} {minutes}, bt see also PP 78 (1994} (minutes).
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persons to attend before it.”” Where relevant, written submissions from one party may
be published to another party,”™

it is usual for the Clerk of the House to prepare a memorandum for the assistance of
the committee. The Clerk is acknowledged as the committee’s principal adviser on the
principles and law of parliamentary privilege and has regularly given evidence to, or
copferred informally with, the committee at its request in respect of its inquiries. The
Clerk on other occasions has been permitted 1o attend mieetings as an observer. In respect
of certain inquiries the Speaker and law officers of the Crown have given evidence to, or
conferred informally with, the committee. In respect of its inguiry into the use of House
documents in the courts in- 1980, a leading Queen’s Counsel was appointed as a
specialist adviser to the committee.

Since 1987 the practice of the committee has been to permit witnesses fo be
accompanied by an adviser when giving evidence. Normally witnesses have chosen to
be accompanied by lawyers™, but on other occasions persons such as a Member’s
assistant™ or another Member have accompanied witnesses.”” Witnesses are permitted
to consult freely with their advisers when giving evidence, but advisers are not
permitted to make sabmissions themselves or to question other witnesses. In 1955
(Browne/Fitzpairick Case) the committee heard counsel on his right to appear on behalf
of a witness and on the committee’s authority to administer an oath. The committ@e did
not agree to the request to appear, and witnesses were examined on oath, ™

Historically, it has been the norm for the committee to take evidence in camera. The
question of taking evidence in public had been raised over the years by Members of the
committee, but it was not until 1987, during ifs inquiry into matters concerning the Joint
Select Committee on Telecommunications Interception, that the -commmittee took
evidence in public.”™ Prior to the 1987 decision, a copy of the transcript of evidence had
somefimes been published in full”™ In the Browne/Fitzpatrick Case the committee
published extracts of the evidence m its report. The minutes of p]’OCGCdlﬂgb of the
committee are always tabled with its report.

Witnesses, including Members, are nommally examined on oath or asked to make an
affirmation. Before 1987, witnesses before the committee had not been permitted to be
present when other witnesses were giving evidence. The right to cross-cxamine
witnesses has never been permitied. In the ‘Daily Telegraph’ Case (1971), an ‘accused’
witness was expressly refused permission fo be present when other witnesses were
giving evidence.” The practice of the committee since 1987 has been, even where
evidence is taken in camera, to publish that evidence to another party who may be
invited or required to appear before the committee.”

The commiitiee is not bound by the rules of evidence applying in courts, although the
practice of the committee is to avoid recetving hearsay evidence, and 1o advise witnesses
that it wishes to obtain information from witnesses about matters within their direct or
personal knowledge. Witnesses are also advised that they can ask the committee to take

253 85.0.26.

254 PPASG {19913 (minutes).

255 PP78{1994) (minutes).

256 PP 77 {1994) (minutes).

237 PPAYE (1989) (mines).

258 HolR2(1954-55)9-10.

259 PP I35 (19870,

260 “Daily Telegraph' Case (1971), PP 242(1$71) 9, 39; “Datly Mirror’ Case {1981}, PP 202 (1981).
261 PP242 (19709,

262 PP 78 {1994) (mimzes).
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evidence in camera at any stage if they wish to, and the request is then considered.
Witnesses are given the opporiunity to make an opening statement if they wish before
questioning commences and, at the conclusion of questioning, are given a further
opportunity to make additional comments.”

During the course of two inguiries into matters concerning joint committees the
committee has advised the House by special report or statement that it wished fo be able
to take evidence from Senators, and it proposed that the House should communicate
with the Senate by message asking it to grant leave for Senators to appear. This advice
has been acted upon, and Senators have been given leave to appear if they thought fit.”

It is traditionally observed that, in the consideration and determination of privilege
matters, members of the committee do not act along party lines. In reaching a decision as
to whether a breach of privilege or contempt had been commitied in the Daily Telegraph
Case, two earlier decisions of the committee were recommitted due to the voles being
taken when certain members of the committee were absent,”’

A report of the committee usually makes a findimg as to whether or not a breach of
privilege or a contempt of the House has been committed and usually recommends to the
House what action, if any, should be taken in each case. However, the final decision lies
with the House. : '

Proceedings following report

On presentation of the committee’s report to the House by the chairman, it is now the
regular practice that the report be ordered to be printed.” The House may then order that
it be taken info consideration at the next sitting” or on a specified day.™ In order that
Members may consider the report and the questions of privilege involved, the practice of
the House has been to consider the report at a future time™, but because of the
importance of the House reaching decisions, particularly in respect of persons found by
the cornmitfice to be gnilty of committing a breach of privilege or contempt, early
consideration is usually given by the House.”™

If consideration is made an order of the day for a future day, the order of the day takes
precedence over other notices and orders of the day”” A motion or motions may be
moved declaratory of the House’s view on the committee’s report and recommendations
and in respect of the House’s proposed action, which motion is debated and decided at
that time.”” If the committee finds that no breach of privilege or contempt has been
commizt}?d, the House may take no action in respect of the report after it has been
tabled.”” '

263 E.g. Telecomimumnications Intercepiion Case (1986-87), Transcript of evidence, pp. 175-9.

264 *Special report dated 26 November 1986, reiatirig to the matter referred Lo the commities on 18 November 1986, Howse of
Representatives Cormnittee of Privileges; VP 1985-87/1361, 1363, 1430; T 1985-87/1576; VP 1993-05/506, 649;
PP 77 {1994}, .

265 PP242 (1971) 1314, 19-20. :

266 VP 1978-80/1613. The report cannot be debated on this motion,

2607 VP 1074/84.

268 VP 1978-80/1613,

269 Tor comment on this general view with respect lo privilege questions see HR, Deb. (29.5.08) 11701-2;
LR, Deb. (27.3.35) 326,

270 See HLR. Deb. (11.9.80) 1178-84.

271 NP 186 (17.9.80) 11681; VP 1978-80/1672-3; unless the order of the day 1s postponed, VP 1964--66/377,

272 VP 1978-80/147-8.

273 VP 1973-74/562; ‘Report relating 1o a letter allegedly wrilter by the Secretary, Department of Aboriginal Affaivs’, House of
Represemiatives Committee of Privileges, PP 236 {1973) 4; VP 1985-87/1272.
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The House does not necessarily follow the committee’s findings and
recormendations in declaring itself in relation to the matter or any penalty that may be
decided.”™ Any motion proposed is subject to amendment.” It has been recommended
that seven days’ notice should be required of any motion o fmpose a fine or comunit a
person for contempt or breach of privilege, although the recommendation has not been
implemented.”

In respect of the reports on two inquiries conducted by the Comm;ttee of Privileges in
1980 (the Use of House Records Case and the Berthelsen Case), which were tabled
towards the end of the 31st Parliament, the House resolved, at its second last sitting, that
it was of the opinion that the reports should be considered early in the next Parliament.
The general issues were dealt with in the 1984 report of the Joint Select Commitiee on
Parliamentary Privilege.

PROPOSALS FOR CHANGES IN THE LAW AND PRACT.KCE
RELATING TO PRIVILEGE AND CONTEMPT

The question of codifying the law of privilege, both in limited areas and i m an all
embracing form, has been raised from time to time. It was consistently claimed that the
chief complaint against the traditional arrangements was their uncertainty, that there was
an arbitrariness in the judgments of the Committee of Privileges, that journalists worked
in a situation where they could not predict the consequences of their actions, and that
they were often inhibited in their inquiries and their comments as a consequence.

There was some justification for these complaints. Whilst the privileges, or more
correctly the rights and immunities, of the House and its Members were limited and
senerally understood or able to be ascertained, it was in the area of contempt that
difficultics were sometimes experienced. More detail on the earier consideration of
these issues is given at pages 730-1 of the second edition. .

In 1982, and following recommendations by the House of Representatives Committee
of Privileges, a joint select comunittee was appointed to review and report whether any
changes were desirable in respect of the law and practice of parliamentary privilege as
they affect the Senate and the House, and the Members and committees of each House,
the procedures by which complaints shouid be raised, investigated and determined and
the penalties that may be imposed.”” The committee recommended in. a report in
October 1984, miter alia, that: :

e the exercise of Parliament’s penal jurisdiction should be retained in Parliament;

@ apolicy of restraint in the exercise of the penal jurisdiction should be adopted:

.. each House should exercise its penal jurisdiction in any event as sparingly as possible and
only when it is satisfied to do so is essential in order 10 provide reasonabie protection for the
House, its Members, its committees or its officers from improper obstruction or attempt at or
threat of obstruction as is causing, or is likely to cause, substantial hterference with their
respective functions. Consequently, the penal jurisdiction should never be exercised in respect of
complaints which appear to be of a trivial character or unworthy of the attention of the House;
such complaints should be summartly dismissed without the benefit of investigation by the
House or its committees;

s no substantive changes should be made to the law of contempt, but detailed
guidelines should be adopted by resolution, which action, whilst not depriving the

274 VP 1970-72/905-2; VP 1990-92/1487, 1540, 1551, 1633, PP 118 (1992}
275 VP 1954—551270

?77 VPJQS(LSB]S(M 6 11980~8'31’884
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House of the ability to deal with new or unprecedented problems, would indicate
clearly actions which may be pursued as contempts; and

e a mechanism be established which could be used by members of the public
concerned that they have been subject to unfair or groundless attack in Parliament,
and a complementary resolution adopted on the importance of the rcqponsﬁale
exercise of the privileges of Parliament.

The committee recommended many other chanﬂes 1 respect of maiters such as the
definition of proceedings in Parhament, the updating of some of the wraditional
immunities, the delineation of the precincts and concerning refererace,s to parliamentary
proceedings and documents before courts and other tribunals.” Most of the changes
made by the Parliamentary Privileges Act 1987 were recommended by the committee,
and the relevant details are noted in this chapter. Draft proposals to give effect to
recommendations of the commitiee which did not require legislation were presented;
these recommendations were not adopted by the House, although successive Speakers
have had regard to the recommendations (particularly those conceming the sparing
exercise of the peml jurisdiction) and the procedures of the Committee of Privileges
have been altered in light of the recommendations (and see earlier comments). On
25 February 1988 the Senate agreed to 11 resolutions on various aspects of the subject.””

LIMITATIONS AND SAFEGUARDS IN THE USE OF PRIVILEGE

An important duty rests with each Member and the House as a whole 1o refrain from
any course of action prejudlcnl to the privilege of freedom of speech or p]‘&]udicml o
continued respect for its other rights and 1mmumties This duty can be expreased in the
following ways:

e First, in the need for a Member (o avoid arrangements of any kind prejudicial to
limiting his independence as a Member. This duty is expressed in the resolution of
the House of Commons on 15 July 1947 that: _

..t is inconsistent with the dignity of the House, with the duty of a Member to his
constituents, and with the maintenance of the privilege of freedom of speech, for any Member of
this House to enter into any contractval agreement with an outside body, controlling or limiting
the Member's complete independence and freedom of action in Parliament or stipulating that he
shall act in any way as the representative of such outside body in regard to any matters to be
transacted in Parliarment; the duty of a Member bemg to his constituents and to the country as a
whole, rather than to any particular section thereof.™

s Secondly, the existence of Members’ privileges imposes a responsibility - on
Members not to abuse them, for example, by raising trivial matters as matters of
privilege or conternpt. Speaker Snedden stated in 1979:

The privileges of the House are precious rights which must be preserved. The collateral
obligation to this privilege of freedom of speech in the Patliament and the essential
complementary privileges of the House will be chailenged unless all members exercise the most
stringent responsibility in relation to them. [ reiterate what I said this morning, that when matters
of privilege are raised ¥ will consider them but it [ come to the conclusion that there is clearly no
basis whatever for the claim of pnvﬂcge then I will have to report to the Flouse that | befieve that
the member has misused its forms.™

278 PP21% (1984).

279 J1988-89/517-25, 5346,

280 This resolution arose out of W, 7. Brown's Case in which the subject of the complaint was alleged improper pressure on a
Member by a trade union, HC 138 (194647, and see G. Marshall, in The House of Commons in the Twenticth Century,
S. AL Walklond fed). Clarendon Press, Oxford, 1979, pp. 2233 for comment,

281 HR, Deb. {8.11.79) 281920,
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e Thirdly, and analogous to the previous poind, is the obligation on Members not to
use the privilege of freedom of speech to be unfairly critical of the character or
conduct of individuals in debate.”™ This view, however, requires some qualification
and an added pcrspectave was given by Speaker Snedden: in the following
statement:

In regard to freedom of speech, 1 think it is important for us to understand that there aro
occasions on which a Member in this House, exercising the freedom of absolute privilege of
what ke says in this House, can and does attack persons who apparently are defenceless, This
privilege in the past has been used outragecusly by individual Members. But the point made by
Speaker Thomas I think is frue; that is, there is a fundamental sense of justice in a House and if a
Member is acting badly the House will recognise it and treat him accordingly. The public will
also recognise it and rob him of his credibility. So T feel that we do not need to invent any rules
whereby a Speaker or anybody else should make the judgment as to whether a Member should
be allowed to proceed with his privileged attack on‘an individual. Tt would not be within the
capacity of a Speaker to make the right judgment because he would not have the facts. He
would not know. Therefore the person raising the matter must bear the consequences himself,
But I would not like fo see that privilege limited or diminished in any way. All of us can think of
not one, but many examples where, if it had not been for the freedon of speech and the attack
on anl individual in Parliament crime would have gone imdetected and unpunished. Some people
who were being seriously disadvantaged by rapacious people would not have been protected
had it not been for the freedom and abselute privilege that this Chamber has to raise matters and
fo ventilate themn so that inquisitorial efforts could be taken by other people and so that the
matier could he circudated with the qualified privilege of the media.™
The Joint Select Committee on Parlismentary Privilege recommended the adoption
of resolutions stressing the need to exercise the privileges of Parliament in a
responsibie manner. In a 1994 report the Committee of Privileges, having noted
that the judgment exhibited by a Member in raising certain allegations in the
House had been questioned, stated:
. In the final analys:s however, it is for the Member to resolve whether or not it is in 1he
publ;c interest to raise a matter in the House, and his or her actions will be judged accordingly.™

This view is consistent with the views expressed by Members of the House of
Commons Committee of Privileges and with a statement of British practice which
noted, inter alia, that while Members may be called to account and punished by the
House on account of remarks made, the last precedent for this ocourred in 1882 and
there was no modern prdﬂtl()e of limiting the content of speeches (apart from the
normal rules of debate).”™ (And see p. 709.)

The Joint Select Committee on Parliamentary Privilege also proposed the
establishment, on a trial basis, of a mechanism by which persons who believed they
had been subject to unfair or groundless attacks in Parliament could lodge
complaints. A Senate resolution of 25 Februoary 1988 established such a mechanism
and the proposal has been supporied by the House’s Standing Committee on
Procedure.”™

282 See Chs on “Motions” and ' Control and conduct of debate’ for rules imposed by the House on the control of speech in the
House.

283 Report of Sth Conference of Commonwealth Speakers and Presiding Officers, Govt Pr., Canberra, 1978, pp. 70-1; for
Speaker Thomas’ comment see p., 62.

284 PP407 (1994) 5.

285 C. ). Boulton, “The limils of free speech’, The Parliameniarian, LXIL, No, 1, Jan. 1982, pp. 24-7.

286 1 1988-89/517-25, 534-6. PP 168 (1991) 7-8.
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e Fourthly, the House should exercise or invoke its powers in respect of matters of
contempt and privilege sparingly.””’ As noted, the Joint Select Committee on
Parliamentary Privilege recommended the formal adoption by the House of a policy
of restraint in these matters, such as was adopted by the House of Commons in
1978. Although this recommendation has not been formally adopted by ihe House,
Speakers have had regard to the policy and have indicated support for it.”

e Fifthly, the House should be carefud to enstre that, in exercising its power to punish
for contempt, its punitive action is appropriate to the offence commitied (see
comment on previous point}. :

287 From the establishment of the Comimnitiee of Privileges in 1944 10 December 1996, 37 matters have been referred to the
commiltee; of these matters 18 were found to contain some kind of breach of privilege or contempt; and of these in only five
cases did the House impose or insist on any significant punitive measure; namely, in one case imprisonment., in another case &
form of reprimand and in the other three the demand of a svitable apology; and see Appendix 25,

288 FLR, Deb, (9.11.83) 246%; H.R. Deb. (29.4.86) 2698; [{.R. Deb. (16.9.86} 759, and see I 1987-89/520, 536.




