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Parliamentary committees

The principal purpose of parliamentary commitiees is to perform functions which the
Houses themselves are not well fitted to perform, that is, finding out the facts of a case,
examining wimesses, sifting evidence, and drawing up reasoned conclusions. Because of
their composition and method of procedure, which i3 structured but generally informal
compared with the Houses, commmittees are well suited io the gathering of evidence from
expert groups or individuals. In a sense they ‘take Parliament to the people’ and allow
direct contact between members of the public by a representative group of Members of
the House. Not only do commiittee inquiries enable Members to be better informed about
cominunity views but in simply undertaking an inguiry committees may promote public
debate on the subject at issue. The all-party composition of most commitices and their
propensity to operate across party lines are important features. This bipartisan approach
generally manifests itself throughout the conduct of inquiries and the drawing up of
conclusions, Committees oversight and scrutinise the Executive and can contribute
towards a better informed administration and government policy-making process. In
respeet of their formal proceedings committees are microcosms and extensions of the
Houses themselves, Hmited in their power of inquiry by the extent of the authority
delegated to them and governed for the most part in their proceedings by procedures and
practice which reflect those which prevail in the House by which they were appointed.’

AUTHORITY FOR THE APPOINTMENT OF COMMITTEES

The power of the House to appoint committees is not in doubt but the source of this
power, particularly in regard to investigatory commmittees, cannot be stated precisely. The
following three sources have been suggested:

® section 49 of the Constitution on the basis that the powes (o appoint committees of
inquiry was one of the ‘powers’ or ‘privileges’ of the House of Commaons as at 1901
within the meaning of that section;

e section 50 of the Constitution on the basis that to provide by standing orders for the
setting up of committees of inquiry is {o regulate the conduct of the business and
proceedings of the House; and

e that by virtue of the common law, the establishment of a legislative chamber carried
with it, by implication, powers which are necessary to the proper exercise of the
functions given to it.

As there is no doubt about the power of the House of Commons to appoint commiitees’,
section 49 of the Constitution appears to be a clear source of power, with exiensive

1. However, joint comnitiess operate under the standing osders of the Senate, see p, 623, Any instiction 10 a juint committes
can only be effected by resolution agreed to by both Houses. This should be remembered when reference is made in this
chupler o resclutions affecting committens and to the responsibility of commitees to veport. Constant parenthetical
references such as ‘or by both Houses” would be tedions. Unless otherwise indicated it can be assumed that in sy instance in
which the House would be involved i the case of House committees, both Houses would be involved in the case of joint
commitices. Further, where the Speaker is required 10 be involved, as in the appointment of members, the President wouid
also be involved where joint commiltees are concerned. For a list of committees since 1901 see Appendix 24,

Commitiees were appointed by the Commons at least as early as 1571, The term ‘commiltee’ originally signified an
individual {Le. to whom a bill had been commtred), Capipion, p. 26
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ambit, for the Australian Parliament to appoint committees of inquiry. The other sources
‘could be called in aid to extend its breadth or to sustain what otherwise might be
uncertain about it”.*

Some doubts have been expressed as to the precise extent of the investigatory powers
which the Houses may exercise or delegate to committees. By virtue of section 49 of the
Constitution the powers of the House and of committees to which it delegates these
powers are those of the House of Commons at 1901. Based on this there could be a
claim of unlimited powers. In 1845 Lord Coleridge said that as the ‘general inquisitors
of the realm’ the Commons could inquire into anything it wanted to. A coroilary of this
was the authority to compel the attendance of witnesses.” The Commons exercised these
powers in aid of both its legislative responsibilities and of its responsibility as the ‘Grand
Inquest of the Nation’. There was no limit to the subject matters on which the Commons
could legislate and as the Grand Inguest of the Nation it considered itself entitled to
advise or remonstrate with the Crown on all affairs of State and in regard to any
grievance of the monarch’s subjects. Thus, there was no practical limit to the subject
matters into which the House of Commons could inquire at 1901. In R. v. Richards. ex
parte Fitzpatrick and Browne the High Court held in unequivocal terms that section 49 is
incapable of a restricted meaning and that the House of Representatives, until such time
as it declares otherwise, enjoys the full powers, privileges and immunities of the United
Kingdom House of Commons.” If such is the case, either House of the Commonwealth
Parliament, or its commitiees, could be said to have the power to conduct any inquiry
into any matter in the public interest and to exercise, if necessary, compulsive powers to
obtain evidence in any such inguiry.

On the other hand, there is the view that the compulsive investigatory powers which
the House may delegate to its commitiees is limited to matters on which the Parliament
may legislate. This view was argued on the basis of a judgment by the Judicial
Cormmittee of the Privy Council in 1914, It was held that the Commonwealth Parliament
could not legislate to grant a royal commission, appointed by the Commonwealth
Government, power to compel witnesses to attend and give evidence before it unless the
royal commission’s terms of reference were limited to matters on which the Parliament
could legislate.” It has been suggested that neither House could achieve by resolution that
which it could not achieve by statute and that consequently the limitations on the
granting of compulsive powers to royal commissions must apply equally to the
delegation of sach powers to parliamentary commiittees.” However, there must be some
doubt as to whether a court would find the so-catled Roval Commissions Case relevant
to the question of the powers of parliamentary committees, as that case was concerned
with a different form of inquiring body and the exercise of a different head of
constitutional power.”

Attorney-General Greenwood and Solicitor-General Ellicott did not accept that the
House has untimited power of inquiry:

Although, for the time being, s. 49 of the Constitution has conferred on each House the powers of the
Comunons as at 1901, if does not, 1n cur view, enlarge the functions which either House can exercigse.

3 ‘Parliamentary committees: powers over and protection afforded to witnesses”, Paper prepared by L I Greenwood and R. 1.
Tihicotr, PP {68 (15721 3,

4 Howard v, Gosset (18453 10 QB 359 at 379--80, quoted in PP 168 (1972) 3,

5 (1955)92 CLR 157, at 164--70,

6 AG. (Commonwealth) v. Colorial Sugar Refining Company Lid (1914) AC 237,

7 Enid Campbell, Parliamentary Privilege in Australia, 1966, pp. 163~4; see also G. Sawer, ‘Like a Host of Archangels’, in the
Canberra Tirmes, 7 April 1971,

# The existence of doubt is acknowledged in I, C. Pearce, Inguiries by Senate Committecs (19711 45 ALT 659,
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In considering the effect of 5. 49, if is important to bear in mind that there is a distinction between

‘powers’ and ‘functions’. The section, as we construe if, is intended to enable the Commonwealth

Parliament to declare what the powers, privileges and immumities of its Houses and their members

and committees shall be for the purpose of enabling them to discharge the functions conunitred o

them under the Constitution. What the Commons did as ‘the Grand Inquest’ was not done in aid of ies

legistative funciion but represented the exercise of an independent and separate function said to be as
important as that which it exercised as part of the legislature, However, it would not, in our view, be
proper 1o construe s, 49 as conferring such an important and independent funciion on the Australian

Houses of Parliament. Not only is it unlikely that such a function would be lefl to implication and

then only unti} Parliament provided otherwise but the exercise of such a function by the House of

Representatives or the Senate would in some respects be inconsisterst with the Constitution. For

instance, the notion that either House could impeach a person for triat before the other is inconsistent

with the notion that judicial power is to be exercised by the Cowts ag provided m Chapter IiL Again,
the Commons could as the Grand Inquest inquire into any matter or grievance. Tt would surely be
inconsistent with the federal nature of our Constitution that a House of the Commionwealth

Parliament could inquire info a grievance which a citizen had in relation to the execution of a law

wholly within State cornpetence.

It 1 our view, therefore, that neither of the Houses of the Commeonweaith Parliament has been vested

witl: the function which the Commens exercised as the Grand Inquest of the Nation. This view was

also expressed by Forster 1. in Attorney-General v. Macfarlane & Ors.”
Nevertheless, the law officers differentiated between the virtuaily unlimited power of
inquiry and the legal limitations of the inquiry power, which would arise only when it
was sought to enforce that power, for example, by compelling persons to attend a
parliamentary committee. A similar view was taken by Fullagar J. in Lockwood v. The
o
Commonwealth.”

Even though Greenwood and Ellicott stated that there are legal limits to the facts and
matters into which the Houses can, by compuision, conduct an inquiry, for practical
purposes they also noted that these limits are extremely wide, as a consideration of the
various heads of Commonwealth legislative power will guickly reveal.” They added that
each House:

...i8 entitled to investigate executive action for the purpose of determining whether to advise,
censure or withdraw confidence. It would indeed be odd if a House could not inquire into the
administration of a deparhiment of State by a Minister in order to judge his competence before
determining whether to advise him, censure him or withdraw its confidence in him. Each House of
the Commonwealth Parliament can, therefore, in our view, as a necessary consequence of the
existence of responsible goveriment, exercise invcssigaiory powers through commitiees in order to
exercise what might broadly be called an advisory function.”

More recently a recognised authority on constitational law, Geoffrey Lindell, has
reviewed these issues. Lindell has observed that even if the power to establish
parliamentary committees is federally limited, two factors would lessen the practical
signilicance of such a limitation: the limitation may not come into play unless a
cominittee was armed with compulsory powers to compel the attendance of witnesses
and the production of documents, and the difficulty of establishing that a matter may
never be relevant to the Commonwealth’s legislative powers."”

It may be a very long time before the courts make any authoritative judgment on the
limits on the Houses in these matters, First, committees rarely use their compulsive
powers but rather rely on voluntary assistance and co-operation, Secondly, political
realities, conventions and couricsies arising from the federal framework of the

9 PP 168 (1972} 6-7,

10 (19543 90 CLR 177 ar 182,

i1 PP 168 (1972)9.

12 PP 168 (1972) 7.

13 Geoffrey Lindell, ‘Parliamentary Comnmittees and Govermnent Withesses”, Melbowrne University Low Review, vob. 20, 1995,
pp. 384-91,
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Constitution are likely to continue to inhibit the House and its committees from pressing
hasd for information on matters wholly, or even largely, within the constitutional
jurisdiction of the States. Thirdly, the courts have been reluctant to intervene in the
affairs of the Parliament, particularly with respect to parliamentary privilege and the
Houses® powers to investigate and deal with alleged contempt which underpin the
Houses™ powers to compel the giving of evidence. {see p. 660).

TYPES OF PARLIAMENTARY COMMITTEES

Committees appointed by the House, or by both Houses, can be categorised as
follows (a particular committee may fall into more than one category):
Standing comumittees are committees created for the life of a Parfiament and they are
usually re-established in successive Parliaments, They have a continuing role.

Select committees are created as the need arises, for a specific purpose, and thus have a
more limited Tife which is normally specified in the resolution of appointment. Once a
select commiitee has carried out its mvestlgauon and presented its final report, it ceases
o exist. :

Joint comimittees draw their membership from, and report to, both Houses of
Parliament, enabling Members and Senators to work together. (See p. 623.)

Statutory committees are those established by Act of Parliament, that is, by statute, All
existing statutory committees are joint comnmitiees. (See p. 629.)

Demestic or intermal conmumittees are those whose functions are concerned with the
powers and procedures of the House or the administration of Pazliament. (See p. 618.)

Investigatory commitiees are those with investigatory powers. Generally speaking the
term is used to describe all committees other than the Main Cominittee and domestic or
mternal- committees (although some intemal -committees, such as the Privileges
Committee, may also have an investigative function). ' -
General purpose standing commifiees are investigatory or scrutiny committees,
established by the House at the commencement of each Parliament to inquire into and
report upon any matters referred to them, including legislation. These committees
speciatise by subject area, between them covering most government activity, Annual
reports of government departments and authorities are automatically referred 1o the
appropriate conunittee, (See p. 621.)

The Main Committee is a committee established to be an alternative venue to the
Chamber for debate of a restricted range of business (i.e. the second reading and
consideration in detail stages of bills, committee and delegation reports, and papers
presented to the House). It is not an investigatory committee and cannot hear withesses
or take evidence. {See Chapw}s on ‘Motions’ dnd ‘Legislation” for detail of Main
Commmee procedures )

Unofficial committees

In addition to the categories of parliamentary committees described above there are a
further three categories of committees consisting of Members and Senators which
operaie within the Parliament. They differ from those already described in that they are
not appointed by either House and therefore do not enjoy the special powers. and
privileges of such commitiees and do not necessarily operate in accordance with
parliamentary procedures and practice. They could only be described as parhamentary
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committees because their members are Members of Parliament; but they are not
commiftees of the Parliament.

In earlier years unofficial committees consisting of Members and Senators were
appointed by the Government of the day, especially during World War 11" Membership
included members of the Opposition. The committees’ reports were submiited to the
Government and subsequently tabled in one or both Houses. The practice of appointing
such comimittess has not been continued.

In recent vears informal committees consisting of Members and Senators have been
established to assist the Presiding Officers in respect of the information systems needs of
Members and Senators, to advise them in respect of the Parliamentary Education Office,
and-to advise in respect of accommodation matters in the provisional Parliament House,
In the 36th and 37th Parliaments a group of Members and Senators, including the
Presiding Officers, formed a working group to consider issues relating to standards of
conduct for Members of Parliament, including Ministers (see Chapter on ‘Members’).

The government and opposition parties each have committees of private Members to
assist them in the consideration of legislative proposals and other issues of political
elgmﬁc&nce allied to each cornmittee’s function. These party committees are referred to
in the Chapter on ‘House, Government and Opposition’. :

COMMITTEES OF THE HOUSE—OPERATIONS AND
PROCEDURES

The differences in respect of joint committees are outlined under ‘Joint committces’
(see p. 623). Where significant precedents affecting joint committees are also relevant to
House committees, as they are in many cases, they are used in this section as precedents
for House practice.

Joint statutory committees operate within the framework of their individual statutes,
but statutory provisions may be supplemented by resolutions of the Houses. Their
procedures and practice are dealt with under *Joint statutory committees’,

Appointment

Standing committees continue for the life of a Parliament. Some are appointed
pursuant to standing orders, and some pursuant to sessional orders or by resohition of the
House.

Select commitees, in Auvstralian practice, have a more limited life which should be
defined in the resolution of appointment. In short, the creation of a $elect cornmittee is
seen as a measure to meet a particular and perhaps short-term need, while standing
committees are created with a continuing role for the life of the Parliament. The House
has not found it necessary, since the first establishment of the general purpose standing
committees in 1987, to establish select committees on a regular basis.

The standing orders provide that, at the appointment of every select committee, a day
is to be fixed by which it is to bring up its final report unless an extension of time is
moved and granted in the House.” However, practice does not always accord with this
provision as select committees have been appointed with the provision 1o report ‘as soon
as possible”.”” This occurs when a committee undertakes an inquiry which can be seen to

14 VP 1905773, PP 36 (1906},
15 5.0.327.
16 Select Commitiee on Road Safety, VP 1970-72/1030,
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be longer-term, perhaps even extending over the life of more than one Parliament. When
a select committee is directed to report by a specific date or as soon as possible, its
corporate existence comes o an end as soon as it does so.

Committees may also be given leave of the House to report from time to time.” This
authorisation means that a committee is at liberty to make progress repoits during the
course of the consideration of the matter referred to it.”” The following provision has
been included in the resolution of appointment of some select commitiees:

That the commitiee have leave to report from time to time but so that its finaf recornmendations be
presented on or before[date}.”

On presenting its final report the committee ceases to exist.

If a select commuittee finds it difficult or impossible to table a sat;sfaclory final report
by the specified date, it may be given an extension of time by the House, prior to, or on,
the specified reporting date, by amendment of its resolution of appointment.”

The terms-of reference of select committees tend to be narrow and specific and have
traditionally been based on the assumption of a single inquiry and report. Nevertheless,
the resolutions of appointment of some select committees have given the relevant
Minister power to refer additional matters to them, that is, before they report and cease to
exist.” A select committee with an unqualified power to report from time to time can
elect to present a series of reports on particular aspects of its terms of reference.

Committees of the House and the. Senate are careful to avoid duplication, for
example, in inquiries by the House Standing Committee on Aboriginal Affairs and a
Senate select committee in 1988, there was considerabie potential for duplication, but the
two committees concentrated on different matters. Such considerations also apply in
respect of joint committees—for example, in the 36th Parliament the Joint Committees
of Public Accounts and on Migration Regulations were careful to avoid duplication in
their respective inquiries into the Business Migration Program and the contro} of visitor
entry.

The standing orders do not prevent any Member moving a motion for the
appointment of a committee of the House™, but most motions brought to a successful
vote are moved by a Minister.”

The standing or sessional orders provisions or resolution of appointment usually
define the nature and limits of the authority delegated to each committee by the House.,
They contain the committee’s terms of reference and powers and may contain directions
which the House wishes to give, for example, in relation to procedures. A resolution may
modify or extend the provisions of the standing orders and: it is standard practice to
include the following paragraph:

That the foregoing provisions of the resolution, insofar as they are inconsistent witls the sizmdmg
orders, have effect notwithstanding anything contained in the standing orders.

17 Select Committees on Tourfsm, VP 1976-77/510, and on Pharmaceutical Benefits, VP 1970-72/304, were required to report
s 300N ws possivie. The Joint Selett Comppittess on Aboriginal Land Rights in the Nonhorn Terriiory, VP 1970-T7/558, and
on the Family Law Act, VP 1978-80/335, were required to report by a specified date.

18 5.0, 341,

19 The Select Conmittees on Aboriginal Education and Airerafl Noise had power to report from time to time, VP 1985-87/39,
60,

20 Joint Select Cosmitiee on Aboriginal Lmd Rights in the Northern Territory, VP 1977/12.

21 Select Comamittee on Speeific Learning Dﬂhculues VI 1976-77/273; Joint Select Committee on an Australia Card,

VP 1985-87/ 764, 88%6; Joint Select Committee on Certain Family Law lssues, VP 1993-95/2058,

22 Joint Select Commitiees on Aboriginal Land Rights in the Northern Territory (VP 1977/12) and on the Faniily Law Act
(VP 1978-8(/354-5).

23 §.0,323.

24 B VP 1993-95/77-8; VP 1996/126--138. The Select Comumittes on Specific Leaming Difficultics was appointed on motion
maoved by the Leader of the Opposition, VP 1974-75/286 see alse VP 1970-72/147-8; VP 1962-63/549.
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The powers and procedures of select and standing committees appointed by
resolution have been varied from time to time as experience with committee operations
has increased and shown the need for change, and to meet patticular circumstances.
Because of these variations and because of the range of discretions available to
committees in their day-to-day operations, few, if any, generalisations about the powers
and procedures of commnittees appointed by resolution hold true for every such
committee. To determine the extent of the authority delegated to any committes recourse
must be had to the standing and sessional orders, a committee’s resolution of
appointment and any later amendments, and any other orders agreed to by the House
subsequent to the committee’s appointment.

The standing orders provide that the original resclution of appointment may
subsequently be amended by the House by way of instruction.”” However, this method
has never been used and amendments have usually been initiated directly or indirectly
by the committee itsell. Normally a conmmittee seeks an amendment through the Leader
of the House or the Minister associated with the committee’s field of inquiry. If the
proposed amendment has the Government’s support, the Leader of the House or the
responsible Minister then moves for its adoption by the House.” It is rare for the chair of
the committee fo move such an amendment.” Motions for controversial or unusual
amendments have occasionally been preceded by the tabling of a special report by the
committes in which the need for the amendment has been explained” Amendments
have included extension of time for reporting”, alteration of quorum size™, extension of
powers’ , change in the number of Members™, and extension of the terms of reference.”

Eligibility to serve on cominittees

Personal interest

No Member may serve on a committee if that Member is personally interested in its
inquiry.” ‘Personal interest’ has been interpreted in the very narrow sense of an interest
peculiar to a particular person, If, for example, 2 Member were a producer of beef he or
she would not, for that reason alone, be under any obligation to disquatify himself or
herself from serving on a committee inquiring inio beef prices, as the interest would be
one held in common with many other people in the community.

The provision of the standing orders was given proper effect in 1955 when a member
of the Committee of Privileges took no active part during an inquiry in which he was
personally interested in that he was the Member who had raised the complaint. The
House has resolved that a member of the Committee of Privileges be discharged from
attendance on the committee during its consideration of particular matters, Another

25 8.0.302.

26 VP 1974-75/380 (change in number of Members appointed to Select Commitiee on Specific Learning Difficulties);
VP 1993-95/131 (amendment of resolution of power of Ioint Conunittes on Corporations and Securities),

27 VP I1920-21/377 {time of reporting extended for Sefect Commitiee on Sea Caniage).

28 VP 1954-55/225 (special report from the Committec of Privileges seeking power for commitiee to vestigate matiers not
referred to it by the House) see also ‘Resolution of appointment of the Committee’, Special report by the Joint Committee on
the Parltiomeniary Commitiee System, PP 78 (1976) 5, which sought power 1o retain as chair the chair of the commltee in the
previons Parfiament {the report was not adopted by the House).

20 VP 1983-84/156; 1985-87/764, 886; VP 1993-95/2058,

30 VP I987-89/123.

31 VP I9T4-T5/358.

32 VP I98T-89/123.

33 VP 1983-84/124; 1985-87/87, 675.

34 5.0.326. Between 1984 and 1988 an obligation was imposed on Members o declare ‘relevant interests’ at the beginning of a
speech in the House or in a cominitiee, or after a division in which the Member proposed 1o vote was called.

o
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Member has been appointed to the committee in such cases.” In the 37th Parliament a
member of the Committee of Privileges did not participate in an inguiry concerning the
unauthorised disclosure of information from another committee on which he served.” In
another inquiry by the committee in the same Parliament a Member who had spoken in
the House when the matter was raised withdrew from the committee for the duration of
the inquiry” (and see below).

On the appointment of members to the Select Committee on Grievances of Yurkata
Aborigines, a Minister on a point of order asked whether a Member, who had been
nominated to serve on the committee should be excluded from the commitiee because
the Member was a litigant in related court proceedings. The Speaker stated:

. the Chair is not able to determine whether or not a member is personally interested in a
committee’s inquiry and cannot properly be called upon to so decide. A member must be guided by
his own feelings in the matter and by the dictates of respect due to the House and to himself, Having
regard to the existence of the standing order and its terms, it is likely that if a matter of this kind is
brought fo issue it wilt be one for the House to decide.™

The Member served on the committee.

In other instances members of committees have decided not to participate in an
inquiry or a facet of an inquiry because of conflict of interest considerations. In 1977 a
member of the Joint Committee on the Australian Capital Territory chose not to take part
in proceedings of the committee whilst items in which that member had an investment
interest were under discussion. In 1981 a member of the Joint Committee of Public
Accounts did not take part in that part of an inguiry dealing with the ACT Schools
Authority because the member had chaired the Authority in the past.” For precedents
and comments concerning Senate committees see Odgers, 7th edn, pp. 396-7.

Where there may be the possibility of a conflict of interest of some kind, or of the
perception of such a conflict, Members have made an oral declaration in the form of a
statement on the matter at a meeting of the committee at an early stage of the particular
inquiry, even though, fechnically, there may be no question of an infringement of
standing order 326."

Suspension from the House
- A Member suspended from the service of the House may take part in commitiee
proceedings other than the Main Committee during the period of suspension.”

Membership

The standing orders require that all select committees shall consist of the mover of the
. : e . 3 + 42 . . e,
maotion appointing the committee and other Members to be nominated,” In practice, it is
rare for the mover, usually a Minister, to become a member of the committee,
Committee service is considered to be one of the parliamentary duties of private
Members. Office holders and Ministers have not normally served on commitiees other
than the {(former) Standing Orders Commitiee, the Committee of Privileges, and select or

33 VP 1978-80/35; see afso HLR. Deb. (7.4.59) 903; HR. Deb. (18.3.59) T72-3,

30 VP 1993-95/546,

37 VP 1993-95/605.

38 VP 1962-63/559; HLR. Deb. (19.9.63) 1176-9,

39 Report 193 of the Joint Committee of Public Accounts, PP 84 (1982) vii.

40 E.g. Conmitiee of Privileges, minutes 5.5.94, PP 136 (1994); Standing Commitiee on Finance and Public Administration,
minutes 18.2.91

41 See Ch. on “‘Control and conduct of debate’.

42 8.0.323.
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standing commiftees appointed to consider matters affecting the Parliament,” Given the
role of imvestigatory committees in scrutinising the Executive it may be considered
inappropriate for Ministers or Parliamentary Secretaries to sexrve on them. Standing order
325 provides that, except with their consent, the Speaker, the Deputy Speaker or the
Second Deputy Speaker may not be chosen to serve on any committee appointed by
resolution.” (In the case of some statutory committees certain office holders, such as the
Speaker and the Depuly Speaker, ate not able to be appointed to the committee.) The
Deputy Speaker is a member of the Selection Committee ex officio, and both the Deputy
Speaker and the Deputy President were ex officio members of the Joint Standing
Committee on the National Capital and External Territories in the 37th and 38th
Parliaments. '

The standing or sessional orders or resolution of appointment specity the number of
Members to serve on a committee and how they are to be nominated. In respect of the
general purpose standing committees there is provision for a specified number of
Members to be nominated by the appropriate whips only, although there is provision for
consultation with minority groups and other non-government Members.”

In the case of committees appointed by resolution, provisions have varied. In some
cases, the whips in the House have been able to make nominati(_)ns‘m, but so o have
independent Members (but with the nominee of an independent Member to come from
the number of places allocated for the Opposition).” Tn the case of joint committees
independent Members have sometimes been able to make nominations on the same
basis”, but this has not always been the case.” In the case of joint committees recent
practice has been to have nominations of Senalors made by -the Leader of the
Government and the Leader of the Opposition in the Senate, and with reference also to
nominations by minority groups or independent Senators.” By sessional order, in the
38th Parliament standing order 28D was amended to provide that one independent
Member be appointed to the Selection Committee.”™

Fach party’s representation on a commiitee is equated as nearly as possible to its
numerical strength in the House. The Members to be nonunated are normally elected or
selected within the party. As required in the standing or sessional orders or the resolution
of appointment, those responsible for nominations convey them te the Speaker in writing
and the Speaker announces the names of nominated Members in the House. It is
considered that Members have been nominated when the Speaker has been advised, so
that, even if the House has not been informed, such Members may attend a committee
meeting. No motion is required in the House in such cases, although in other cases, such
as the Commitiee of Privileges and some of the joint committees, Members are
appointed by resolution of the House(s).

An unusual situation arose in 1952 because of the Opposition’s declared intention not
t0 nominate members to serve on the proposed Joint Committee on Foreign Affairs. The

43 The Chairman of Comunitiees was chair of the Joint Committee on the Parliamentary Commitiee System and was & member
of several general purpose standing committees in the 35th Parlisment.

44 8.0. 325,

45 8.0. 284

46 VP 1993-95/78—86.

47 YP1993-95/77.

48 VP 1993-95/70-86.

45 VP 1993-95/78. :

50 VP 1993-95/T8-R4; even though Senators sre nominated, the nominess ars appotnied by resthution of the Senate,

51 VP 1996/65.




592  House of Representatives Practice

resolution of appointment transmitted from the House was amended by the Senate to
provide:
That the persons appointed for ihe time being to serve on the Committee shall constitute the

Committee notwithstanding any failure by the Senate or the House of Representatives to appoint the
full number of Senators or Members referred fo in these resolutions.

The House agreed to the modification.™

Provision is rarely made for ex officio membership of committees other than
committees appointed under standing orders. However, the chair of the Standing
Committee on Expenditure was an ex officio member of the Joint Commitiee of Public
Accounts and vice versa.” This arrangement was intended to ensure adequate liaison
between the two committees.” Ex officio members, including a Minister, also served on
the Joint Standing Committee on the New Parliament House.”

On several occasions a resolution of appoiniment of a committee has specified that
the membership be identical to that of its predecessor in the previous Parliament.”

Vacancies

A vacancy on a committee may occur for the following reasons:

® tesignation for personal reasons;

e resignation on appointment as a member of the Ministry or as a Parliamentary
Secretary or to any other office as may preclude membership of a conunittee, for
example, election to the office of Speaker or Deputy Spealer,

o resignation due to personal interest in an inquiry;

e regignation from the House; or

e death.

In the case of a commitiee to which Members are nominated, a Member seeking to
resign {rom a committee submits a written resignation to the relevant person responsible
for nominating members to the committee concerned and the chair of the committee.
The selection of a replacement is normally decided within the party. The person to whom
the resignation was submitted then informs the Speaker, in writing, of the change and the
Speaker announces it in the House. No motion is necessary. The occurrence and the
filling of a vacancy are normally announced in the House at the same time.”

The standing orders provide that Members may be discharged from serving on a
committee, and other Members appointed, after notice has been given in the House.”
However, in practice, this procedure applies only to joint statutory comumittees,
comumittees appointed pursuant to standing orders and any other committees whose
members are appointed by the House itself on motion. Only the House can discharge and
replace them.” However, in such cases motions to discharge and appoint Members are
moved after advice as to the changes, normally from the Whips.

52 1 19531-53/145-6; VP 1931-53/2735, 278,

53 Public Accounts Comimittee Act 1951, . 5. The chai of the Joint Committee of Pablic Accounts could nominate in his place a
member of that commitiee who was a Member of the House of Representatives,

54 H.E Deb. (27.6.761 2613,

35 VP 1987-89/36-40,

56 Joint Select Committee on Parliamentary and Government Publications, VP 1964-66/25-6, 27.

37 VP I9G3-05/2328; VP 1996/343,

5% 5.0.324.

59 VP 1978-80/36, 159, VP 1996/314.
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First meeting

The standing orders provide that the mover of the motion for establishment of a
committee shall fix the time for its first meeting.” As the mover is usnally a Minister
who is unlikely to become a member of the committee, this standing order is rarely
applied.

If, as is normally the case, it is left to a committee to elect its own chair, the
commitkee secretary must call the first meeting. It is the secretary’s responsibility to
inform the members in writing of the time and place of the first meeting. If the chair is
appointed, for example by the Prime Muustﬁr it is technically the chair’s responsibility
to call the first meeting,

The first meeting cannot be held until the nominations of Members have been
formally notified to the Speaker (and Senators have been appointed by the Senate in the
case of joint committees) by the whips in accordance with the standing or sessional
orders or the resolution of appointment. It is the practice that a committee may conduct
its first meeting prior to membership being announced in the House provided that the
Speaker has been formally notified of nominations.

Unless the chair has been appointed, the committee secretary takes the chair at the
commencement of the first committee meeting. The first item on the agenda is the
formal announcement, by the committee secretary, of the formation of a duly constituted
committee and of its membership. The second item is the election of a chair, which is
conducted by the committee secretary, The chair, upon election, takes the chair and
conducts the election, if required, of the deputy chair. The remainder of the agenda is at
the committee’s discretion.

Chair
Standing order 331 provides that:

Every committee, before the commencement of business, shall elect one of its members to be chair,

who shail have only a casting vote.

In practice the standing orders or the resolution of appointment now normally provide
that the committee shall elect as chair a government member.” Some resolutions of
appointment have provided that the Prime Minister ‘nominate” or ‘appoint’ one of the
government members of the commiittee as chair.” The resolution of appointment of the
Joint Standing Comumittee on the New Parliament House provided for the Speaker and
the President of the Senate to be joint chairs of the committee.”

In conducting the election of the chair, the committee secretary, having drawn
attention to any special provision in the standing orders or resolution of appointment
(such as a requirement that the committee elect a government member as chair), should
call for nominations, each of which must be seconded. If only one member is nominated,
as is usually the case, the secretary declares the member elected as chair and invites that
member to take the chair If more than one member is nominated, the election is
conducted by secret ballot 1o accordance with the procedures set down for the election of
the Speaker in similar circumstances.”

60 5.0, 330.

61 S.0.5 28A, 288 and 28C; e.g. VP 1993-95/77-8,

62 VP 1973-74/123-4; see alse VP 1970~72/33; VP 196148,

63 VP 1987-86/39.40.

64 5.0. 12, See Ch. on "The Speaker, Deputy Speakers and Officers’. In the 32nd Pacliament a ballot was conducted for the
election of the chair of the $tanding Committee on Expendilure and in respect of the Joint Select Committee on
Parfiamentary Privilege.
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In 1974 the Select Committee on Specific Learning Difficulties was appointed
without any provision in the resolution of appointment for the election or nomination of
the chair” Under the standing orders any member of the committee, including an
opposition member, could have been clected chair. The committee had six members,
three each from the government and opposition parties, which raised the possibility of a
deadlock in the event of both a govemment and an opposition member being nominated
and being supported on party Hnes. Before the committee held its first meeting, the
House amended its resolution of appointment to increase its membership to seven by
providing for an additional member to be nominated by the Prime Minister, thus giving
the govermment party a majority. If the committee had met before this amendment had
been agreed to and had elected a government member as chair, the opposition members
would have had a majority of three to two in any division taken on party lines because
the chair was only empowered to exercise a casting vote. _

In 1976 the Joint Committee on the Parliamentary Committee System, in a special
report to the House, sought an amendment of that part of the resolution of appointment
which provided that the chair be elected by the commitiee from the members nominated
by the Prime Minister or the Leader of the Govemment in the Senate. The commitiee
wished to re-elect as chair the member who had been chair in the previous Parliament
but who was now an opposition member, The committee argued that continuity would
facthitate finalisation of the commitiee’s report.{’f’ The House took no action on the
proposal.

The relative roles of Speaker and committee chair

Procedural authority

The powers of a chair of a select commitiee have been described as being
substantially the same as those of the chair of a committee of the whole House.” As,
under the former procedures, no appeal could be made to the Speaker regarding the
decisions and rulings of the Chairman of Committees in a committee of the whole, it was
considered that no appeal could be made regarding the decisions and rulings of a chair of
a select or standing commiftee. Within the framework set by the House {in terms of the
provisions of the standing orders and any resolution of appointment), formal authority
over select and Stdndmg committee procedures therefore lies with the chair and the
committee itself, and the Speaker may not take formal notice of committee proceedings
in so far as purely procedural matters are concemed. A chair’s procedural dulhomy ina
comimittee is as exclusive as that of the Speaker in the House.

While the Speaker’s advice is occasionally sought on complex procedural matters,
there is rarely any scope for the Speaker to intervene on committee procedures. The
Speaker would normally interfere in such matters only if they were of general
significance or affected the ailocation of resources to a committee, which is largely the
Speaker’s yesponsibility. Nevertheless, Speakers’ rulings on procedural matters are
significant as precedents. Further, commiitee chairs must have regard to the practice of
the House where this is applicable to commitiee proceedings, for example, in respect of
the sub judice convention {see p. 658).

Any concern about committee procedure or authority can be brought to the attention
of the House in a special report, a dissenting repoit or in a debate on a motion that the

65 VP 1974-75/286-7, For an explanation see H.R. Deb, (28.11.74) 4233,
66 VP 1976-77/11%; PP 78 {1976),
67 May, p. 622,
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House take note of a report. While these courses have been adopted, no action has been
taken by the House.” It is in any case doubtful as 1o whether the Speaker, rather than the
House, could exercise any authority in such a situation. In 1955 the Speaker replied to
questioning on the extent of the powers and functions of the Committee of Privileges:

Such questions should not be directed to the Speaker; they are matters for the House, not for me. | am

not a member of the Committee of Privileges. As the House appointed the committee, the House

must answer guestions in relation to it.”

Unlike the Speaker, the chair of a committee takes part in the substance of
discussions, as well as playing a procedural role at hearings and deliberative meetings. A
chair’s rights to take part in proceedings are no less than those of other members except
that in divisions the chair may only exercise a casting vote.”

Administrative authority

Prior to the 33rd Parliament resolutions of appointment of committees included a
paragraph ‘“That the commitiee be provided with all necessary staff, facilities and
resources’. The Speaker’s statutory powers made the occupant of the office the final
arbiter, subject to the will of the House itself, of what constituted a ‘necessary’ provision.
The Speaker’s statutory powers are clearly exclusive in these areas and a lack of a
reference to the Speaker in resclutions of appointment or sessional orders does not
diminish either the Speaker’s authority or obligations, In exercising these responsibilities
it is considered that the Speaker would be obliged to intervene in committee operations
where it was believed that a committee was using or seeking resources for activities
which exceeded its delegated authority,

The Speaker, or an officer appointed by the Speaker, has exclusive authority to
approve expenditure for supplies, works, stores and services, incidental to the running of
the House.” In 1944 three members of the Joint Committee on Social Security resigned
from the committee in protest at the Speaker’s insistence that a parliamentary officer
replace an officer of the Public Service who had earlier been seconded to serve as clerk
to the commitiee with the consent of the Speaker and on the recommendation of the
committee. No action was taken by the House to question the Speaker’s exercise of his
authority to appoint committee staff but some Members expressed disapproval,”

The Speaker is not invelved in normal day-to-day administrative decisions in respect
of committees, although a continnal oversight of operations, administration and
expenditure is maintained, and in instances involving unusual or large expenditures the
Speaker’s approval may be sought. In the case of a proposed overseas visit by a
committee, the Speaker’s support is first sought. If the Speaker endorses the proposal, an
approach is then made to the Prime Minister. Subject to the provision of additional
funding by the Government, the Speaker has supported travel 1o regional countries, such
as New Zealand, Papua New Guinea, Indonesia and Thailand. These visits (apart from
the annual commitiee exchange with New Zealand) have been directly related to
inguiries by the Joint Standing Committee on Forelen Affairs Defence and Trade. It has
not been considered appropriate for other commitlees to travel to other countries.

08 See for example the dissent of A, 1. Forbes in *A proposed system of comumitees for the Ausiwalian Parliament”, futerim
Report of the Joint Committee on the Parliamentary Commitiee System, PP 275 (1975) 95-7; see also the dissent of G. M.
Bryant and L. R. Johuson in Report of the Joint Select Committee on Aboviginal Land Rights in the Northern Territory,
PP 351 (1977) 72; HR. Deb. (18.8.77) 419, 423,

6% HIR. Deb. {7.6.55) 1438,

70 8.0, 331,

71 Audit Act 1901 and Finance Regulation 5.

72 H.R.Deb. {29.3.44) 2203-24; S. Deb. (30.3.44) 2281-91.
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The chair of a committee has a responsibility for administration arising from
committee operations but the committee itself may be involved in significant decisions
or actions involving matters of principle. Within the framework set by relevant
regulations and directions, and subject to the ultimate authority of the Speuker,
technically decisions to authorise expenditure and in relation to staffing matters fall to
the responsible parliamentary staft members.

Some joint committees are serviced by the Department of the Senate. In those
instances the role and powers of the President of the Senate are similar to those of the
Speaker, although in the case of the Senate the Appropriations and Staffing Committee is
also involved.

Deputy chair

Standing orders 28B (general purpose standing commmiftees) and 28C {Procedure

Committee} and most resolutions of appointment provide for a deputy chair o be elected
by a committee.” However, it has been provided on other occasions that the chair
appoint a member of the committee as deputy chair ‘from time to time’, that is, as
circumstances demand. In such cases the same member is not necessarily appointed each
time." :
The deputy chair, whether appointed or elected, is normally an opposition member,
The resolution of appointment of the Joint Committee on the Parliamentary Committee
Systemn in fact directed that the committee elect as deputy chair one of the members
nominated by the Leader of the Opposition, The deputy chair was also to be a member
from a different House from the chair.”

Immediately upon election at the comumittee’s first meeting, the chair conducts the
election of a deputy chair, if 1t is required by the sessional orders or standing orders or
the resofution of appointment. It is considered that the provisions of standing order 228,
which provide for the filling of a vacancy in the office of Deputy Speaker or Second
Deputy Speaker should be followed as appropriate.

The deputy chair acts as chair at any time when the chair is not present at a meeting of
the cormmitiee. At any time when the chair and deputy chair are not present the
committ?? is required to elect another member to perform the duties of the chair at that
meeting.

Meeting procedures

Sittings _

A committee may adjourn from time fo time and may sit during any sittings or
adjournment of the House.” Committees of the House make much use of meetings
during sittings of the House (although interrupted from time to time by calls for divisions
or quorums in the House}. Senate standing order 33 provides that Senate committees and
joint comumittees may meet during sittings for the purpose of deliberating in private
session, but that at such & meeting a decision cannot be made unless all members of the
cornmittee are present, or unless a member appointed on the nomination of the Leader of
the Government int the Senate and one appointed on the nomination of the Leader of the

73 An example of a committos with no provision for the appoinmment of a depaty chair is the Committee of Members™ Interests.
74 Standing Comunittec on Road Safety, VP 1974-75/51--2; Seleci Commiliee on Afreraft Noise, VP 1970-72/33-4.

75 VP 1976-T7/5%-60.

76 E.g 8.0 28B{).

77 8.0.333,
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Opposition in the Senate are present and the decision is agreed to unanimously by those
present. It further provides that committees may not otherwise meet during sittings
except by order of the Senate and that proceedings at a meeting contrary to the standing
order shall be void.

Committees normally adjourn to an agreed date or to a date to be fixed by the chair or
presiding member. If a meeting is known to be the committee’s last, it adjourns sine die.
If the commiittee adjourns o a specific date, and a change in the date is subsequently
found to be necessary, it is incimbent upon the chair to ensure that members are notified
and given reasonable notice of the new date which is fixed by the chair. (For the practice
in joint committees see p. 626.)

If there is disagreement within a commitiee concerning the appropriateness of
adjourning at a particular time, the matter should be determined by resolution of the
committee. However, in circumstances of grave disorder, the chair may suspend or
adjoum the meeting without putting a question. These practices reflect those of the
House itself.”

Committee meetings outside Parliament House

Committees are usually authorised to move from place to place.” Without this
authorisation a commmee can only meet outside Parliament House, Canberra, by special
order of the House.™ In 1968 two such orders had to be made by both Houses in relation
to the Joini Committee on the Australian Capital Territery whose .resolution of
appointment did not contain this authorisation. Each motion passed by the Houses
limited the authorisation to the committee’s current inquiry.”’ The committee’s resolution
of appomtment was amended soon afterwards to avoid the need for these cumbersome
procedures.”

On relatively rare occasions commltlees or their subcommntees have been permitted
to travel overseas. The main principle to be considered, in relation to a committee
travelling overseas, is that the House, and therefore its committees, has no jurisdiction
outside Australia. Where approval has been given, it has been considered proper for
members of a commitiee, as & group, 1o make inquiries abroad and to have regard 1o the
results of those inguiries, provided they do not purport 1o sit as a committee and exercise
the powers delegated by the House.

It would appear that provided a commitiee did not attempt to exercise its powers fo
administer oaths, compel the giving of evidence, and so on, it could sit as a commitice
overseas and, with the consent of witnesses, have proceedings transcribed and
published.” As proceedings would almost certainly not be privileged (in terms of the law
of the country concerned), witnesses would needto be informed accordingly. In addition,
committees would be unable to have orders enforced and to profect witnesses against
intimidation, punishment and so on. It would seem improper for a commiltee 10 Sit, as a
committee, in a foreign country without first seeking the consent of that country’s
government. Committees which are allowed to travel overseas are therefore more likely
to conduct inspections and hold meetings and discussions of an informal nature.

78 8.0.549,308.

79 8.0.5 28B(m). 28C(); VP 1993--95/78.

80 5.0.333

81 VP I968-69/44, 53,329, 339,

82 VP 1968697344, 350,

83 See Sw Barnett Cocks, *Parliament Goes Abroad”, The Parlfamenrarion LTI, 1, 1971, p. 10. For House of Commons practice
see May, pp. 626-7. And see Odgers, 6th edn, p, 756-7.
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House committees have taken evidence in Australian external termitories on several
occasions, sometimes on oath.

Inspections

In addition to gathering formal evidence, committees frequently undertake visits or
inspections, at which informal discussions take place. Such inspections permit members
to familiarise themselves with places, processes, and matters which are important to their
inquiries but which cannot be adequately described in formal evidence. If a quorum is
present, these are formal proceedings {private meetings), and the committee’s minutes
will reflect the nature of the inspections, as with private briefings.

Quorum

The proceedings of a committee which meets in pubtic or in private without a quorum
are invalid. Consequently, decisions taken are not binding and, more seriously, words
spoken by members and witnesses are not assumed to be privileged. Any order by
commititee members has no legal anthority in this circumstance.

In the absence of a quoram at the commencement of a meeting the following
procedures provided for in the standing orders are followed:

If, after the lapse of 13 minutes from the time appointed for the meeting of a committee, there is nota

quoninn, the members present may ietire, and their names shall be entered on the minutes; and the

clerk attending the committee shall issue notices for the next meeting.”

The reference to ‘mimutes’ is in practice taken to mean the committee secretary’s
rough minutes. If, after a comumitiee has proceeded to business, the number of members
present fails below a quorum, the chair must suspend the proceedings until a quorum is
present or, after a reasonable period, adjourn the meeting.gs This requirement is applied
with common sense, and a meeting is not suspended if the quorum lapses when
members leave the room for short periods. However, no vote can be taken during these
periods. B

The standing orders specify that the quorum of a select committee shall be three™ but
this requirement may be varied. Standing order 28B provides that the quorum for a
general purpose standing committee is three (membership 14). (And see p. 625 re joint
committees.)

Presence at meetings of Members who are not members of the committee

A Member of the House who is not a member of a particular committee may be
present when it is examining witnesses but must withdraw if requested to do so by the
chair or any member of the committee and must always withdraw when the committee is
deliberating.”” When present at a hearing the Member cannot put questions to witnesses
or take any other part in the formal proceedings. These restrictions can only be removed
by a provision in the committee’s resolution of appointment or by special order of the
House. By comparison the relevant Senate standing order relating to its legisiative and
general purpose standing committees allows Senators to be nominated as “participating
members’ of committees, although while such members have all the rights of commitiee
members and may participate in the hearing of evidence and deliberations, they may not
vole on any question before the committee.”

84 8.0, 329,
85 5.0 328,
26 5.0, 328
&7 5.0.338,
88 Senate 8.0, 25(7) (a)-{(c).
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Standing order 28B allows a general purpose standing committee to be supplemented
by up to three additional members for a particular inquiry, In addition, when a conumittee
is considering a bill referred to it under the provisions of standing order 217A one or
more members of it may be replaced by other Members, In these cases however the
Members in guestion become full members of the commitices, they are not to bhe
regarded as ‘observers’ or ‘participating Members’,

Strangers or visitors
Standing order 337 provides:

When a commitiee i examining witnesses, sirangers may be admitted, but shall be excluded at the
request of dny member, or at the discretion of the chair of the committee, and shall always be
excluded when the committee is deliberating.

The question of whether committee members’ personal staff may attend p1 ivate
meetings of commitiees has arisen. In 1976 the Speaker wrote to all chairs of committees
discouraging the attendance of members’ staff at other than public meetings of a
commitiee or at committee inspections. The Speaker indicated that the provisions of the
standing orders conceming the confidentiality of commitice proceedings’ militated
against any person, other than a member of a committee or an officer of the House, being
involved in committee proceedings which ‘are not open to the public. More recently, the
practice of excluding such staff members from private meetmgs has been menuoned ai
the first meeting of a Lommzttee in each Pa;rhclment

Secrel committees :

No strangers, or Members who are not members of the committee, may be admitted at
any time to a secret committee.”’ No such committee has ever been established by either
House and the last one established in the House of Commons was in 18537, A secret
committee was established by the Commons when, in the opinion of that House, the
nature of the inquiry appeared to require such a course.”

Pr()cedures at hearmgv

Hearmgs ate normally held in pubhc but at the committee’s discretion they may be
held in camera. The authority to conduct public hearings is reflected in the standing
order which provides that when a committee is examining witnesses, strangers may be
admitted.” Hearings are frequently attended by the general public and by representatives
of the media. It is standard practice for the commitiee secretariat to notify the media in
advance of proposed hearings and to advise individuals or organisations who have asked
to be informed.

The chair or presiding member mdy open a hearing wnh a brief statement of 1ts
purpose and the background to it. The chair may also outline the procedures (o be
followed by the committee. The first witness or wimesses are called to the table and they
then may be required to make an oath or affirmation (see p. 639). The witness then sits at
the table and is usually asked to state his or her full name and the capacity in which he or
she is appearing before the committee, the part the witness played in preparation of the
submission-on which the examination is occurring, and whether the witness wishes to
propose any amendment to the submission (see p. 657). For the purposes of the
Parliamentary Privileges Act 1987 the submission of a written staterment by a person is,

86 5.0.8337, 338, 340,
90 5.0. 339,

91 May, p. 633

92 S.0.337.
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if 50 ordered, deemed o be the giving of evidence in accordance with the statement by
that person. Because of this, committees may choose, at the first available opportunity, to
resolve to receive submissions they wish to receive. Before questions are put by
committee members, it is usual for the chair to invite a witness to make a short statement
1o the committee.

In examining a witness, standing order 336 provides that the chair first puts, in an
uninterrupted series, all questions the chair deems essential, according to the mode of
procedure agreed on by the committee, The chair then calls on each other member, in
tum, to put any other questions. The name of the member asking the que%tion of a
witness is noted and prefixed to the question in the transcript of evidence.” While
procedures vary to some extent between committees, all operate on the principle that
questions are asked and answered through the chair and in an orderly manner. All
members should be given an equal opportunity o put questions to a witness. Questions
put to witnesses are normally substantially focussed on the witnesses’ writlen
submissions, but it is considered that commitiees are not confined o questiomng
witnesses only about matters raised in their submissions.

A member of the committee or a wilness may object to a guestion, in which case the
chair decides whether the witness should answer. If there is any dissent from the chair’s
decision, ihe chair should suspend the public hearing and have the witness (and other
strangers) withdraw while the commitiee determines the matter in private, by vote if
necessary. . The commitiee may insist on the question being answered (see p, 645),

In 1ts report Comumittee Procedures for Dealing with Witnesses the Standing
Commitiee on Procedure proposed the adoption by the House of the following
provisions 1o be observed by committees of the House:

The Chair of a commitiee shall take care to ensure that ail questions put to witnesses are relevant to
the commitice’s inquiry and that the information sought by those questions is necessary for the
purpose of that inquiry.

Where a witness objects to answering any question put to him or her on any ground, including the
grounds that it is not relevant, or that i may tend fo incriminate him or her, he or she shali be invited
to state the ground upon which he or she objects to answering the question. The committee may then
consider, in camera, whether it will insist upon an answer to the question, having regard to the
relevance of the gquestion to the committee’s inguiry and the importance to the inquiry of the
iformation sought by the question. I the comemittee determines that it requires an answer to the
question, the witness shall be informed of that determination, and of the reasons for it, and shall be
reguired to answer the question in camera, unless the committee resolves that it is essential that it be
answered in public. Where a withess declines to answer & guestion to which a committee has required
‘an answer, the committee may report the facts to the House.

Other recommendations are quoted later in this chapter, although three other proposals
should be noted here:
A witness shall be given notice of 2 meeting at which he or she is to appear, and shall be supplied
with a copy of the commitiee’s terms of reference and an indication of the matters expected to be
dealt with during the appearance. Where appropriate a witness may be supplied with a transcript of
relevant evidence already taken in public,
A witness may be given the opporfunity (o make a submission in writing before appearing to give
oral evidence.

Awiness shall be given reasonable access to any docurmnents or records that the witness has produced
to a committee.”

93 5.0.330.
94 5.0. 366; e.g. Commiliee of Privileges, minutes 28,11.89, PP 498 {1989),
95 PP 100 {1989). The recommendation had not been implemented formally al the time of publication.
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During a hearing a witness may be asked to provide information or a docement which
is not immediately available. In such cases the witness may be asked or may volunteer to
provide the information later in writing or, less often, at a subsequent hearing.

No person other than a member of the committee may question a witness during
examination. No witness may question a member or any other person present but a
witness may ask for clarification of a question. In 1971 the Speaker made a private
ruling that specialist advisers (such as commitiee staff) must not be permitted to question
witnesses, comment on their evidence or otherwise intervene direétiy in formal
proceedings at a public hearing. Attention was drawn to standing order 336 which, in
setting down procedures for the questioning of witnesses, mentions only committee
members, .

Documents provided to a committee, inclading maps, diagrams, or other illustrated
and written material, are normally included in the committee’s records as exhibits (see
p. 636). Where it is necessary to incorporate material in the transcript and there is no
objection to this course, the chair usually so orders, although modern practice is that the
transcript is regarded as a record of oral evidence only, and the incorporation of material
is kept at a minimum. Hansard prepares a written transcript of evidence taken at
hearings, Witnesses are given an opportunity to correct errors of fact in the transcript.

It is customary at the conclusion of public hearings for motions to be passed
authorising the publication of the evidence taken, thus conferring privilege on the
publication of the transcript (see p. 670). Witnesses may request that their evidence be
taken in camera and that documents submitted be treated as confidential. Such requests
are usually but not necessarily granted (see p. 671). In some cases evidence taken in
camera may be published to another person so that the person may be informed of
statements made and given the opportunity to respond.g(’

Seminars, informal discussions, public meetings and workshops

In certain circurmstances a commiftee may consider that the procedures available for
formal hearings are iappropriate for the commitiee’s purposes. In these circumstances
the commiftee may consider informal discussions, public meetings, seminars or
workshops more appropriate. Such procedures have been used:

s 1o conduct preliminary discussions prior to the adoption of a formal reference;

® to permit general background discussions at the beginning of an inquiry;

e as a device for discussions on matters of interest to the committee but not the

subject of a formal inquiry,;

& {0 obtain general community views at public meetings; and

e 1o obtain expert advice and scrutinise it with the experts collectively.

In some cases commiftees have made use of public meetings. This procedure can be
used where there is widespread community interest in an inquiry and where, because of
the large nwmber of persons involved, the formal public hearing approach may be time
consuming and repetitive, yet still exclude many from the committee’s deciston-making
process. Public meetings not only enable commitiee members to be exposed to
community attitudes bui also provide an opportunity for a large mumber of private
citizens to put views to the comrmittee,

Seminars and workshops have also been used by committees. This approach can
allow committee members to guestion experts and others, and such persons can also

96 This course has been followed by the Commitiee of Privileges, e.g. minutes 14.12.93, PP 78 (1994),
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question each other directly, This process provides immediate cpporfunities to both
clarify the issues and explain particular opinions.

The Standing Committee on Aboriginal and Torres Strait Islander Affairs has
followed a practice of conducting informal discussions with Aboriginal communities
and groups and a range of other community organisations during field ips in connection
with its inquiries. As these discussions are not conducted under standing orders they are
much more informal and allow for a much freer interchange of views than is often
possible in a public hearing context. In particular, they enable people who may be
unwitling to submit themselves to the more formal procedures of a public hearing to
express themselves openly. Hansard produces a precis of the informal discussions which
is not published by the commitice, '

Although alternative processes of this nature can be helpful in particular inguiries,
they are not regarded as a substitute for the normal hearing process under which
witnesses may be questioned as fully as necessary to allow committec members to
inform themselves on a matier. Depending on the circumstances, such informal
proceedings may not be found to enjoy parliamentary privilege. The information
obtained in this manner does not have either the forensic value nor the technical status of
formal evidence, although it can be used in committee reports, provided that the report
indicates the manner in which the information has been obtained. Minutes or 4 report, or
both, on public meetings or seminars can be included in the committee’s records as an
exhibit. The Hansard record of such proceedings is often not authorised for publication
although it may be incorporated into the committee’s records as an exhibit.

Videoconferencing etc —possible use

In 1994 the Standing Committee on Procedure reported on the application of modern
technology to committee proceedings. It concluded that in certain circumstances benefits
could be obtained from the use of video or teleconferencing to hear evidence, although it
pointed out the value of face to face discussions, and saw video or teteconferencing
facilities as the exception rather than the rule. It also recognised that there were benefits
in allowing members who were not able o be presept to contribule o the deliberations
of a committee, althougl it endorsed the requirement in the standing orders that a
quorum be present in one location. Ib recomumended that the House authorise its
committees to meet and take evidence by electronic means, subject to a number of
conditions, The committee proposed conditions such as regard being had to the benefits,
the nature of the evidence to be heard, whether it would be necessary to question a
witness rigorously for truthfulness and the real cost comparison with traditional
processes.”’

Disorder

Disorderly or disrespectful conduct by strangers, including witnesses, during a public
or private meeting of a committee may be considered a contempt (but see Chapter on
Parliamentary privilege”). In this regard 2 Member who s not a member of the
committee is on the same footing as a stranger. Examples of disorderly or disrespectful
conduct could include:

e interrupting or disturbing committee proceedings;

@ remaining after strangers have been ordered to withdraw;

& appearing before a committee in a state of intoxication; and

97 PP 364 (1994). At the time of publication the commitee’s recommendations had not been implemented.
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. " . . ]
& using offensive language before a committee, ’

The manner in which a committee chooses to deal with disorderly behaviour will
obviously depend upon the circumnstances. If a simple direction is insufficient to restore
order, the committee may order strangers to withdraw or suspend its proceedings. The
assistance of the Serjeant-at-Arms and staff from the Serjeant-at-Arms’ office may have
to be sought. If the committee is meeting outside Palhament House, it may havc to
adjourn its proceedings.

At a public hearing on 3 December 1981, the proceedings of the Public Works
Commiitee were continually interrupted by interjections by members of the public
attending the meeting. The chair made a plea to those persons interjecting to indicate in
writing the opinions they wished to express and then suspended the meeting for lunch.
During the lunch break the chair gave a radio interview where he indicated that if the
interiections continued the meeting would continue in pnvate There were few
interjections at the resumed meeting.

A committee may not punish a person considered guilty of contempt; it may only
draw the circumstances to the attention of the House by special repott or a statement by
the chair. The House may then deal with the matter as it thinks fit. (4nd see p. 604 of the
second edition, for details of a case referred by the House of Commons to its Commlttee
of anﬂegcs )

Motions and divisions

The standing orders are silent on the moving of motions and amendments and voting
in committees, except to state that the chair has a casting vote only”™ and that motions
and the details of divisions are to be recorded."” (See also procedures for consideration
of draft reports, p. 609.)

Following the procedure of the foxmer committee of the whole, motions and
amendments do not require a seconder. The one exception is the nomination of a
member for election as chair (see p.593). An amendment may be moved to an
amendment.'”

Questions are determined on division by a majority of votes. Whlie the chair of a
House of Representatives committee exercises a casting vote only'", the voting rights of
chairs of joint committees can vary. In the 38th Parliament the chairs of joint committees
were given casting votes as well as deliberative votes. If special provisions are not made
for a casting vote, the chair of a joint committee has a deliberative vote only."

As in the former comumittee of the whole, a division is not proceeded with unless
more than one member has called for a division. In such instances the member may
inform the chair that the member wishes his or her dissent 1o be recorded in the minutes,
This request is automatically granted,™™

98 And see Moy, pp. 11506,

99 80331

100 8.0.332.
101 8.0.279,
102 Comumnitiee of Privileges, minutes 21.12.93, PP 78 (1994,

103 For an exception see Select Committes on Aircrafl Noise where the chair had a defiberative vote and, in the event of an

equality of votes, aiso had a casting vote, VP 1969-70/15-17.

104 Senate 5.0.31, e.g. Joimt Committee on Foreign Affairs, Defence and Trade in 37th Parliamens,
105 5.0.5 193,277,
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Minutes of proceedings

The minutes of a committee record the names of members attending each meeting,
gvery mofion or amendment moved in the committee and the name of the mover, The
chair must record the names of members voting in a division, indicating on which side of
the guestion they respectively vote.'™ In practice this is recorded in the minutes by the
secretary. The minutes also record the time, date and place of each meeting, the
attendance of any specialist advisers, the names of any witnesses examined, the
documents formally received and any action taken in relation to them, and the time, date
and place of the next proposed meeting. :

As far as possible the style of committee minutes conforms to the style of the Votes
and Proceedings of the House. They do not summarise deliberations but record matters
of fact and any resolutions resulting from the committee’s deliberations.

The chair confirms the minutes of a preceding meeting by signing them after the
committee has adopted them and agreed to any necessary amendments, The committee
secretary may certify as correct the unconfirmed minutes of a final meetlng of a
commitiee.

Minutes are required to be tabled in- the I-Iouse with the relevant report.” If a
committee is conducting more than one inguiry, extracts from its minutes relating only to
the inquiry on which it is reporting should be tabled.

A comrected transcript of the published evidence taken by the committee should also
be tabled. This procedure applies to interim and vnfinished inquiry reports as well as
final reports. If the minutes show disagreement or divisions on the content of a report,
there are advantages in having them printed as an appendix to the committee’s report.
Publication of minutes is one method of drawing attention to dissent, and may overcome
the need for a separate dissenting report. Reports by the Committee of Privileges and the
report by the Select Committee on Pharmaceutical Benefits exemplify this approach.’”

Minutes, like all papers and documents presented to the House, are considered public
once they are tabled. I not ordered to be printed, they may be inspected at the offices of
the House at any time by Members and, with the permission of the Speaker, by other
persons, and copies or extracts may be made."” Transcripts of evidence tabled with the
minutes are subject to the same provisions. Therefore a committee should not table
evidence which it does not want to be made public.

Confidentiality of proceedings and records

The confidentiality made possible by a committee’s power to meet in private is
bolstered by the provision in the standing orders that no member of the committee nor
any other person, unless authorised by the House, may disclose or publish proceedings
of the committee.""" This provision covers private committee deliberations, the minutes
which record them and comumittee files. Any unauthorised breach of this confidentiality
may be dealt with by the House as a con*iempt.HI

106 5.0. 332

107 5.0. 347

108 ‘Pharmacentical Benefits’, Report from the Seiect Commirtee, PP 73 (1972).

109 8.0, 320. See Ch. on ‘Papers and documents”.

130 5.0. 340 and see also \he Parliamentary Privileges Act 1987, s. 13. Standing order 28B and resolutions of appointment
authorise committees to publish any evidence given before them and any document presented to them,

Subject to the provisions of the Parfiamentary Privileges Act Y987, (And sec Ch. on *Partiamentary privilege’, and May,
pp. 122-3, 636, 648.)

11
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“The files and other records of a committee are confidential to it and may be made
available to others only by order of the committee, or of the House #self or, in the
Himited circumstances defined below, by authority of the Speaker. Standing order 28B
provides that each of the general purpose standing committees and any of their
subcommittees shall have power to consider and make use of the evidence and records
of -the relevant standing comuniftees appointed  during previous Parlaments. An
equivalent provision is often included in resolutions of appointment.' -

By authority of the House, the Speaker may permit any person to examine and copy
evidence submitted to, or documents of, committees, which are in the custody of the
House, which have not already been published by the House or its commiffees and
which have been in the custody of the House for at least 10 years. However, if such
evidence or documents were taken in camera or submitted on a confidential or restricted
basis, disclosure shall not take place unless the evidence or documents have been in the
custody of the House for at least 30 years, and, in the opinion of the Speaker, it is
appropriatﬁ that such evidence or documents be disclosed. The Speaker must report to
the House the nature of any evidence or documents made available under the resolution
and the persons to whom they have been made available. Subject to the same conditions,
the Speaker and the President of the Senate have been authorised to release records of
joint committees, Any such release must be reported to both Houses.”* This procedure
apphies to papers which have not been made pubtic.

Subcommntiees

- . A committee cannot delegate any of its powers or functions o a subcommittee unless
so authorised by the House. Without this awthority commiliees may only appoint
subcommitfees for Dpurposes which do not constitute 2 de.legation of authority, such as the
drafting of reports.'

Standing or sessional orders and resolutions of appomtment authorise committees to
appoeint subcommittees. 1sually the commitlee is empowered 1o appoint subcommittees
consisting of three or more of its members and to refer to any subcommittee any matter
which the committee is empowered to examine. Even with this authorisation a
committee cannot confer any powers which it has not been expressly empowered 1o
confer. In appointing a subcommitice a committee should name the subcommiitee
members, appoint the chair and identify the purpose of appointing the subcomumitiee. A
committee may make orders regulating the fransaction of business by is
subcommiittees.”

~Section 3 of the Parliamentary inleges Act ]987 plov;des that, in the Act, a
reference to a ‘committee” includes subcommittees. .

In appointing comumittees it is now usuzl fo provide that they have the power to
establish subcommittees which shall have the powers of a commitiee (e.g. the power to
send for persons, papers and records; the power 1o move from place to place; the power
to authorise publication of any evidence given before it and any document presented to
it; and the power to consider and make use of the evidence and records of relevant
standing committees appointed during previous Parliaments). In addition the resolutions
or sessional or standing orders would normally provide for the appointment of a

112 VP 1993-95/77-8.

113 Eg VP 1978-80/1535-40; ] 1978-80/1381; VP 1993-55/2027; ] 1995/2942-3.
ii4 May, p. 637-8.

115 May, p. 6389
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subcommittee chair; the quorum: (usually 2 majority of the members of a subcommittee),;
the participation of members of the committee who are not members of a subcommittee;
and provide that subcommitiees have power to move from place to place and to sit
during any sittings or adjournment of the House.'"

Subcommittees are often appointed

# undertake ad hoc tasks such ag taking evidence or conductmg 1nspec£10ns on a

particular day;
e investigate and report on a specified aspect of a broader inquiry; or
e conduct a full scale inquiry.

A subcommittee is required to keep minutes of each meeting and submit them with its
report to the committee by which it was appointed. A subcommlttee may not report
directly to the House but only to its parent comrmttee " which i in turn reports to the
House in terms of its reference. _

In general practice reports by subcommittees are prepared and considered in the same
manner as committee reports. The chair of the subcommittee presents the report and
minuies of the subcommittee to the full committee. If the report is for tabling in the
House, the committee then considers the report, makes any amendments it reqmres and
resolves that the report, as amended, be the report of the commiittee,

There is no provision in the standing orders or resolutions of appointment for protest
or dissent to be added to a subcommittee report. Committee practice is that formal
protest or dissent is moved and recorded only at the committee consideration stage. A
member of a subcommittee, or any other committee member, can disagree o a
subcomemnittee report or portions of it when the commitiee is considering the matter and
this will be recorded in the committee’s minutes of proceedings.

In 1975 the Jeint Committee on the Parliamentary Committee System appointed a
subcommittee o travel overseas in connection with its inquiry. The subcommiitee
submitted to the commitice a report which drew together the evidence which was taken
by the full commitiee in Australia and information obtained by the subcomumittee in its
discussions and observations overseas, On the subcommitiee’s recommendation the
comimittee tabled this lengthy report, in effect as an appendix to the commitiee’s two-
page report. The committee did not express any view on the subcommittee’s conclusions
and recommendations. The purpose of the arrangement was to seek comment on the
report for the consideration of the full committee. A member of the committee
presented a dissenting report in which he stated:

It is my opinion, and I suspect that it is the opinion shared by many members of the Committee, that

when a subcommittee is sent to perform a task if should not be obliged to report as an isolated unit;

rather it should present its findings to its parent body, have them ratified and then present them to the

Partiament,"’ _ _

The same Member strongly opposed the tabling by comwmittees of reports which
amounted only to discussion papers and concluded that the committee had “abrogated its
responsibilities”.”

On other occasions when inquiries have been reported on at the dissolution of the
House, in the new Parliament the opportunity has sometimes been taken for the new
comumnittee, or another appropriate committee, to have the inquiry completed by use of a

116 S.0.28B; VP 1993-95/77-8,
117 May, p. 639.

118 PP2I5 (1975w

119 PP275 (1975) 95,

120 PP 275 (1975) 96-7.
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subcommittee. It has been pointed out that, while for the purpose of enabling a report to
go forward, a committee may adopt a subcommifiee’s report in such circumstances, the
report did not necessarily convey the views of committee members who did not serve on
the subcommittee.’”

Conferences efc. with committeés of the Senate

General purpose %tdndmg committees are empowered ‘to confer with a similar
committee of the Senate’™ and the Library, House and Publications Committees each
have power to confer with similar committees of the Senate—in practice these three
commitiees and their Senate counterparts operate as joint committees (see p. 619).

The Committee of Privileges and commnitiees appointed by resolution of the House
have traditionally had no power to confer with committees of the Senate without leave of
the House.'™ Senate standing orders contain similar provisions.'”

If leave of the House is granted for a House committee fo confer with a Senate
committee, there is provision in the standing orders for:

¢ a message 1o be sent to the Senate requesting it to concur in the proposal;

e the committee to confer freely by word of mouth with the Senate commmitiee; and

e the committee to report in writing to the House the proceedings of the conference. ™

Senate standing order 40 provides that a committee of the Senate may not confer or
sit with a committiee of the House except by order of the Senate; that committees
permitted or directed to confer with House committees may confer by writing or orally
and that proceedings of a conference or joint sitting With a House commmittee must be
reporied to the Senate by its committee. '

In 1994 the House authorised the Standing Committee on Legal and Constitutionai
Affairs to meet concurrently with its Senate counterpart for the purposes of examining
and taking evidence in connection with inquiries being held by each committee into
aspects of section 53 of the Constitution. The resolution provided for meetings to be
jointly chaired and for the procedures of the Senate as set out in its pnvﬂege resolution }
of February 1988 to be followed to the extent that they were applicable.”™ The Senate,
by reselution, noted that its standing committee had power to confer with its counterpart,
and directed its committee to confer accordingly.”™ In the event no formal meetings were
held between the two committees, although two mforma] meetings took place between
their members.’

When a Joint Committee on the Australian Capital Territory was not appointed in the
35th Parliament the House resolved to refer all proposed variations of the plan of lay-out
of the city of Canberra and its environs to the Standing Commitiees on Infrastructure of
each House (later renamed Transport, Communications and Infrastructure). The Senate
concurred and also resolved that:

e the two committees meeting as a joint committee should either appoint the chair of

the Senate committee or the chair of the House of Representatives comunittee as its
chair;

121 “Passenger motor vehicle safety’, Howse of Representatives Standing Committee an Rood Safery, PP 156 (1976) 11,
122 5.0, 28B(r).

123 8.0.5 350, 26.

124 Senate 8.0. 40.

125 8.0. 351, 352,353,

126 VP 1993-95/1165,

127 1 1993-95/167. Note that the Senate standing orders on this matter changed during 1994

128 PP 307 {1995)
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¢ the quorum of the joint committee be two Senators and two Members of the House
of Representatives;

e a subcommittee of the Senate committee be empowered to sit with a subcommittee
of the House of Representatives commitice, as a subcommiitee of the joint
commiltee, when considering the variations; and _

e a Senator, who was not a member of the Senate commiitee be permitted to attend
meetings of the joint commitiee or a subcommittee and participate in the
proceedings and deliberations, but not vote.

The House of Representatives agreed to the Senate’s resolution and also empowered the
joint commitiee to consider and make use of the evidence and records of the Jomt
Committees on the Australian Capital Territory appointed during previous Parliaments.

Reports

Frequency of reporting

The frequency with which a committee may report is determined by standing or
sessional orders or its resolution of appointment. Standing committees are authorised to
report from time to time, that is, as the need arises. Select committees have had various
limits placed on their power to report but they are usually required to report by a
specitied date or as soon as possible, in which case they may submit only one report
(whereupon they cease to exist).

A committee without the power to report from time to time may, however, seek leave
of the House to submit an ‘interim’ or “special’ report.”™ A special report is one in which
a committee draws attention to matters incidental to its inguiry and which relates to its
powers, functions or proceedings. For example, the Committee of Privileges has
submitted special reports seeking an extension of its reference™ and recommending that
the House ask the Senate to grant leave to named Senators to appear before it.* In 1976
the Joint Committee on the Pariamentary Committee System presented a special report
seeking an amendment fo its powers to elect a chair and deputy chair.”” In 1987 and
again in 1988 the Joint Committee of Public Accounts felt compeiled to repoit on the
issue of whether it was able to sit while the Semate was sitring, the committee
maintaining that it had a statutory right to meet contrary to the provisions of Senate
standing orders and the wish of the Senate.”™ In 1988 the Joint Committee of Public
Accounts also reported on revised procedures for its repoﬁs.134

Instead of presenting a single report on a wide-ranging inguiry, a commitiee, properly
authorised, may submit one or more interim reports. Soch reports may deal with the
committee’s method of inquiry, or report progress on the inquiry as a whole and/or
contain the committee’s recommendations on facets of the inquiry.””

From time to time committees have reported to the House without a formal inquiry
reference or without following the nommal procedures of advertising, inviting

129 5.0.341. The standing order also provides that, by leave, the committee may table the report with or without the evidence, or
the evidence only.

130 VP 1954-55/225-6, 239,

130 VP I98S-B11361; LR, Deb. (26.11.86) 3778,

132 VP 1976-T1/119.

133 Reports 264 and 292 of the Joint Committee of Pablic Accounts, PP 75 (1987 and PP 317 (1988); Senale 5.0, 300, See also
reports of the Senate Standing Orders Commitiee, PP 117 (1983} and PP 169 (1987); and J 1987-89/1030.

134 Report 291 of the Joumt Commities of Public Accounts, PP 146 (1988).

135 “Effectivencss of support services for Aboriginal and Torres Strait Island communities’, House of Representarives Standing
Commitiee on Aboriginal Affairs, Interim report, PP 197 (1988),
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submissions and public hearings. Circumstances in which committees have decided to
report without following the normal inquiry processes have included simations:

@ when a need to report quickly had been identified;

e where a committee wished to comment on aspects of the Government’s response {0

previous reports;

o where the issues were felt 1o have little public interest;

e where costs and other resource limitations had prevented a full inquiry;

e where extensive published material, letters and other documents were available; and

e where a report naturally flowed from informal briefings or inspections.
This procedure provides a cost and thne effective way for a commitiee’s views {o be
placed before the Parliament, but should be used with care, as the committee could leave
itself open to criticism that some community, goveriment and other interest groups have
been excluded from the decision-making processes. In addition the committee runs the
risk that its conclusions and recommendations could be based on incomplete or incorrect
information.

Committees have also presented annual reports.”™ The annual report of the
Department of the House of Representatives also confains some information on
committees serviced by the department.

&

Drafting and consideration of reports

Technicaily, it is the duty of the chair of a committee to prepare a draft report.” In
order to pave the way for the preparation of a report after evidence has been received and
reviewed, # is normal for members to discuss possible conclusions and
recommendations at deliberative meetings. This process is normally assisted by advice
and documentation from committee staff. In light of such discussions secretariats are
able to develop draft report material for consideration, in the first instance, by the chair,

If, at the meeting at which the chair formally brings up his or her draft report for the
committee’s consideration, any other member submits a draft report, the committee must
first decide upon which report it will proceed.”™

The procedures for the consideration of a draft report are set down in standing order
343

. The chair shall read to the comuniftee, at a meeting convened for the purpose, the whole of his or her
draft report, which may at once be considered, bug, if desired by any member it shail be printed and
circulated amongst the conumittee and a subsequent day fixed for its consideration. In considering the
report, the chair shall read it paragraph by paragraph, proposing the question to the committee at the
end of each paragraph “That it do stand part of the report”. A member objecting to any portion of the
report shall move his or her amendment at the time the paragraph he or she wishes to amend is under
congideration. A protest or dissent may be added to the report.

In practice the report is not read to the committee bui circulated in advance. The
committee may consider groups of paragraphs together, by leave.

Amendmenis ay be proposed by any member and are determined in the same way
as amendments to a bill during the consideration in detail stage. The committee may
divide on any question. After the draft report has been considered, all or part of it may be
reconsidered and amended."” ‘

When all paragraphs and appendixes have been agreed to, with or without

amendment, the question is proposed “That the draft report (as amended) be the repost of

136 VP 1987-89/435-6, 987; VP 1995-95/2449.
137 5.0. 342,
138 5.0, 344,
139 5.0, 345,
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the committee’. The date on which the report is adopted is the date which appears under
the chair’s signature in the report.

The procedures for the drafting, consideration, adoption, tabling and correction of
inquiry reports apply equally to all commitiee reports, including special and interim
reports.

Protest or dissent

Since 1978 the standing orders have permitted commitiee members to add a protest or
dissent to a committee’s report.” The difference, if any, between a ‘protest’ and a
‘dissent’ is not strictly defined. A possible distinction between protest and dissent would
be to associate a protest with procedural matters, and dissent with opposition to a
committee’s conclusions or recommendations. ‘In dissenting from a report by the
Standing Commitiee on’ Environment and Conservation in August 1984", three
members of the committee, while not disagreeing with some of the report
recommendations, stated that they had serous reservations about reporting without
conducting a thorough investigation. They also considered it premature to report at that
particular time. This action appeared to be more of a protest at the way in which the
comumittee had gone about reporting on the reference.

A member who proposes to present a protest or dissent is not reguired to seek
authorisation from the committee, as this power resides with individual members, not
with the committee. Accordingly, the protest or dissent need not be shown by its author
to the chair or other members of the committee, although not to do so would be regarded
as a discourtesy. On 22 November 1995 the Senate passed a motion to the effect that
prior to the printing of a committee report a member or a group of members is not
requited 1o disclose to the committee any minority or dissenting report, or any relevant
conclusions and recommendatzon% proposed to be added or aitached to the report affer it
had been agreed.”™ This has not been considered to preclude action by a committee to
direct the circulation of dissenting reports to commutee members on their receipt by the
secretariat. _ _

A protest or dissent must be relevant to the committee’s reference, as the authority
delegated to the committee and its members is limited to those areas defined by the
terms of the inquiry. The words ‘protest’ and “dissent” imply some relationship with the
comunittee’s report. A protest (which is a rarely used form) or dissent is usually appended
to the committee’s report, and it may be signed by more than one member."” '

In #ts 1989 report on procedures for dealing with witnesses, the Standing Committee
on Procedure argued that in camera evidence should not be disclosed by members in
dissenting reports, unless authorised by the committee. It proposed the inclusion of a
provision to enforce this prohibition in resolutions to be adopted by the House to guide
committees in dealings with witnesses.'”

Alternative methods of recording dissent are:

¢ moving amendments to the draft report, the voting on which is recorded in the

minutes which are subsequently tabled and thereby become public ™,

140 §.0. 343, Sunding order amended on 22 February 1978, VP 1978--80/19-20.

id! ‘Protection of tie Greater Daintree’, Howse of Representatives Sianding Commintes on Environment and Conservation,
PP 199 {1984) 212

142 J1993-95/4198,

143 PP 264 (1977) 71-2. In this instance one member added, separately, a protest and a dissent.

144 PP 100 (19893, The recommendation had not been Implemented formally at the tme of publication.

145 5.0.5 347, 320, Members of the Select Commiittes on Pharnaceutical Benefits had no power to add a proiest or dissent to the
comunittee’s repost, Their dissent was shown in the minutes which were printed as part of the report, PP 73 (1972) 95-147.
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e submitting an alternative draft report to the committee*;

e making a statement in the House, by leave, when the report is tabled; or
e stating the dissent or protest in debate on any motion moved in relation to the
report.
{For earlier precedents see pp. 612-3 of the second edition.)

In extreme circumstances members may record their dissent by resigning from the
commitice, In stch instances members have no automatic right to explain their
resignation in the House but could do so in a statement made by leave.

If a committee is unable to agree upon a report, it may present a special report to that
effect, with its minutes and the transcript of evidence.”’ Even if the circumstances of the
comumittee’s inability to agree are widely known the committee should still report the
circumstances to the House, if only as a matter of form and to place them on record.

Presentation of reports

_The standing orders permit committee reports to be presented at any time when other
business is not before the House.'"” However, a period is allocated each sitting Monday
for the presentation of parliamentary commitee and delegation reports.” A copy of the
report, signed by the chair, and the committee’s minutes of proceedings are tabled in the
House by the chair or a member of the committee.”™ A corrected copy of the transcript of
evidence, other than confidential evidence, should also be tabled. Jomt committes
reports are tabled in both Houses, usually on the same day. Occasionally reports are
tabled in one House well before being tabled in the other, especially when the Houses
follow different sitting patterns. .

it is normal practice for the Member who presents a report to move that the report,
with or without the accompanying documents, be printed.”™ If a Member presents a
report from a committee during the period allocated on Monday, then, subject 10 any
determination of the Selection Committee, he or she and other members of the
committee can each be accorded priority in making a statement to the House for a period
not exceeding 10 minutes. After the statements a specific motion in cormection with the
report can be moved without notice by the Member presenting it, and the debate on the
question is then adjourmned until a future day to be determined by the Selection
Committee.™ Debate on a report can also be resumed in the Main Commiittee.

A Member presenting a commitiee report at times other than the period allocated on
Monday may be granted leave to make a brief staternent on the report and this may be
followed by statements, by leave, from other Members. In these circumstances, if at this
time a Minister wishes to move a motion that the House take note of the report, or if a
Minister or Member wishes to move that the report be adopted or agreed to, leave is
required. The standing order states that, upon the presentation of a report, the
consideration of the report may be set down for a subsequent sitting when a specific
motion without notice in connection with it may be moved.™

146 5.0.344,

147 And see May, p. 645.
148 8.G. 102.

149 5.G, 1024,

150 5.0.s 346,347,

151 5.0.348.

152 8.0.102B.

153 5.0.348.
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Upon the yresemation of a report it may be read to the House by the Member
presenting it.” In 1933 the House ordered that the Clerk read the special report of the
Committee of Privileges relating to the Bankstown Observer Case.”™

Amendment of tabled reports

Minor amendments to tabled copies of committee reports may be made with the
approval of the Clerk of the House. Amendments are itialled’ by the committee
secretary. In cases of more substantial, even if still rélatively technical, amendments the
committee chair, or even the whole committee, would have to approve thcm In the case
of amendments of substance a further report would have to be presented™ or, in the case
of a select commitiee, recommittal of the report, by the House to the committee, would
have to be sought. Altenatively, the chair could make a statement in the House.

Premature disclosure or publication

Standing order 340 provides that the evidence taken by any select committee of the
House and documents presented to and proceedings and reports of such commiltee,
which have not been reported to the House, shall not, unless authorised by the House, be
disclosed or published by any member of such commmce or by any other person,
Contravention of this rule has been held to be a contempt.”” This is a blanket prohibition
which precludes disclosure of all or part of a report, or of its contents. Such unauthorised
disclosure may be found to be a contempt {see Chapter on ‘Parhamentary privilege”).

‘Committees have chosen; from time to time, to take no action on press articles
partially ‘disclosing the contents of their reports or commenting on comimittee
deliberations during the drafting of reports. It has been Lhought countekpmductive to
give further publicity and credence to such articles.'™

In 1985, after a report from the Standing Committee on Expenditure on the
Aboriginal Development Commission had been debated, a Member raised, as a matter
of privilege, the reported provision of a final*draft of the committee’s report to legal
counsel who had earlier been engaged to assist the commitiee.' The following day the
Speaker stated that he was not aware of any precedent for the situation but said he was
prepared to accord precedence to a motion on the matter. The Member who had raised
the complaint said that, in the circomstances, he would not move a motlon and the
matter was not pursued any further.” :

In 1986 the House referred to the Committee of Privileges press reports relating to
purported contents of the report of the Joint Sefect Commitice on Telecommunications
Interception which had not been presented to the House. The Committee of Privileges
could make no recommendation on the matter of disclosure as it was unable to find the
identity of the person or persons responsible—a common feature of such inquiries. On
the matter of publication, although the Committee of Privileges took note of the view of
the chair of the joint select committee to the effect that no impediment had been caused
to that committee, it found that a contempt had been committed by those responsible for
publishing the material.

154 S.0.347.

I35 VP 1554-55/225,

156 VP 1980-83/1220.

V57 Parliamentary Privileges Act 1987, 5. 13 deals with in camera evidence, see Ch. on “Parliamentary privilege’.

158 VP 1985-87/899; HR. Deb. (1.5.86) 2800—starement by deputy chair of the Joint Select Commiitee on an Australia Card;
HR. Deb. {20,10.36), 233 1-2-~personal explanation by a commities member regarding a newspaper report of the member’'s
dissenting report {presented 25,11.86),

159 H.R. Deb. (22-23.5.85) 2964,

160 H.R. Deb. (23.5.85) 30801,
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With the enactment of the Parliamentary Privileges Act 1987, complaints in this area,
as in other areas of parliamentary privilege, have to be tested against the provisions of
section 4 of the Act which provides that conduct does not constitute an offence unless it
amounts or is infended or likely to amount to an improper interference with the free
exercise by a House or committee of its aothority or functions or with the free
performance by a Member of the Member’s duties. In addition, since 1990, when
complaints of such matters have been raised in the House Speakers have required the
committees concerned to consider the matter themselves in the first instance. They have
been required to consider and advise as to whether, in their view, substantial interference
has occwred and to seek to ascertain the source or sources of the disclosure(s) {see
Chapter on ‘Parliamentary privilege’).

In 1977 the Clerk of the House advised the Standing Committee on Expenditure that
he did not consider it a breach of the spirit or intention of the standing orders for the
committee to supply to government departments, on a confidential basis, a document
selting out its preliminary conclusions. He noted that the commitiee’s intention was to
obtain a considered response from the departments in camera and stated that he
considered this was part of the committee’s investigative or questioning process.

An important provision on disclosure is to be found in section 92N of the Australian
Security Intelligence Organization Act 1979, The Joint Committee on the Australian
Security Intelligence Organization is not permitted to present a report until the advice of
the Minister has been obtained as to whether the disclosure of any part of the report
would, or would be fikely to, disclose the identity of a person employed by or an agent
of the organization or classified material or information on the methods, sources, targets
or resuits of the operations or procedures of the crganization.

On rare occasions a committee has been authorised, even directed, to depart from
standing order 340 and disclose its report before its presentation to the House. The
resolution of appointment of the Joint Committee on War Expenditure provided that:

The Committee have power, in cases where considerations of National Security prechde the

publication of any recommendations and of the argurments on which they are based, or both, to

address a memorandum to the Prime Minister for the consideration of the War Cabinet, but, on every
occasion: when the Committee exercises this power, the Commitice shall report to the Parliament
aceordingly.”

In 1952 the Joint Commiitee on Foreign Affairs was directed by its resolution of
appomtment to forward its reports to the Minister for External Affairs. On every
occasion when it did so, the committee was required to inform the Parliament that it had
reported. In later Parliaments the committee’s resolution of appointment added that, in
the case of inquiries not initiated by the Minister, the comumitiee was not authomsed to
report, either to the Minister or to the Parliament, without the Minister’s consent. It was
further provided that, if opposition Members were represented on the commitiee, copies
of its reports to the Mimster were (o be forwarded to the Leader of the Opposition for his
confidential information.'” It was left to rhe Minister to decide whether or not the
committee’s reports would be published.” These arrangements were justified on the
ground of national security.

161 VP 1940-43/157-8, 161, In 1955 attempts were made to have one of the commitiee's reports and related documents
published. The report concerned allegations of frandelent practices during the years of World War I The Prime Minister
having first agreed to table the report later declined to do so on the grounds of justice to the individuals concerned, VP 1934—
55/293—4, 301; HR. Deb. (6,9.55) 360-75; H.R. Deb. (13.9.55) 572-6.

162 VP 1951-53/129.

163 VP 1954-55/94-5.

164 The Minister tabled the committee’s first report on 11 September 1952, VP 1951-53/417.
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Authority for release when House not sitting

Sometimes, when the House is expected 1o adjoum for a lengthy break and a
commiittee is nearing the completion of an inquiry, the committee may seek the authority
of the House to have the report released over the adjourniment. The House has permitted
this on a number of occasions™, although the use of the procedure has not been
widespread. Motions must be moved in the House as necessary, on a case by case
basis.”™ The motion normally moved would authorise the cornmittee to forward its
report to the Speaker (or, in the Speaker’s absence, the Deputy Speakcr) ‘who is
authorised to give directions for its printing and circulation. The report is usually tabied
when the sittings are resumed or when a new Parliament first meets.’

Recommirtal .

All or part of a report may be recommitted to a commitiee by the House, or it may be
recommitted and the resolution of appointment amended. May states:

A recommittal generally takes place for some cause which sufficiently indicates to the committee
what it is expected to do, and, hence, it is not usual for instructions to be given on recommittal; but
the committee is to gather from the sense of the House in such proceedings whiat method it 1s to
pursue. When a reporl is thus recomm:tteci the committee, with all its powets, is thereby revwed

Government responses 1o reports

Since 1978 Governments have followed a practice of responding formdﬂy [
committee reports by way of a statement to the House(s).'” The original commitment
was to respond within six months of the tablmg of the 1eport but in 1983 this period was
reduced to three months.'™

These procedures do not apply to reports by the Joint Committee of Pubhc Accounts
and the Parliamentary Standing Committee on Public Works, Government responses are
made o reports by the Joint Committee on Publications resulting from inquiries and
reports by the Procedure Committee but not to reports by other committees concerned
with ‘internal’ matters, such as the House Comumittee. The Presiding Officers have also
provided responses to reports by the Joint Committee on Publications.””

Speakers have followed the practice of presenting to the House at approximately six-
monthly intervals a schedule Tisting government responses to House of Representatives
and joint commitiee reports as well as responses outstanding.'” Subsequently the Leader
of the House tables a list of parliamentary committee reports showing the stage reached
with the government response in each case.” This list does not constitute the formal
response, nor does correspondence from a Minister directly to a commiitee chair. The
Government’s response to a committee report is considered to have been formally made
only when presented directly to the House(s).

165 E.g. VP 1993-95/2260-1 (joint commiree and House committees).
166 Unlike the sitation in the Senate, 1, 1990-93/237, 707, 738,

167 VP 1996/52-3.

168 May,p. 719,

169 H.R. Deb. (25.3,78) 2465-6.

170 S. Deb. (24.8.83) 141-2.

171 VP 1978-80/12537.

172 E.g VP 1993-05/2687; VP 1996/95.

173 B VP 1993-95/1683, VP 1996/340.
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Effects of prorogation and dissolution

Provogation

For constitational reasons, committees of the House and joint committees appointed
by standing order or by resolution for the fife of the Par}iament continue it existence but
may not meet and transact business following prowgatlon * Committees whose tenure
is on a sessional basis cease to exist.

Committees appointed by standing or sessional order or by resolution of the House, or
both Houses, for the life of the Parliament may meet again in the new session of the
same Parliament. Inquiries commenced in the previous session are resumed without
action by the House unless the subject of inquiry was referred to the committee by the
House in the previous session. In such cases the effect of the reference ceases and the
subject must be again referred by resolution of the House."’

Select committees which are appointed on a sessional basis, that is, not for the life of
a Parliament, cease to exist upon prorogation. If a select committee is to continue its
activities in the new session, the committee and its membership must be re-appointed by
resolution and its terms of reference renewed, I the committee wishes 1o use the minuies
of evidence and records of the previous committee, it must be given that power by the
House."" '

The provisions of the Acis estabhshmg each of the joint statutory comrmttees
determine that the conmnittees are to be appointed at the commencement of each
Parliament, and that their members may hold office until the House of Representatives
expires by dissolution or effluxion of time. Provision is also made for these committees
to meet and transact business notwithstanding any prorogation of the Parliament.

Dissolution

Upon dissolution of the House all committees, including joint committees, cease o
exist. Even if a commitiee is appointed in the next Parliament with the same terms of
reference, powers and title, it is in fact a different committee. Consequently, the House
must expressly authorise such a committee to have access to the records of and evidenice
taken by the previous committee. Without that authonty no such access is permissible
(see p. 604),

The effect of prorogation and dissolution on commmitiees is discussed at greater length
in the Chapter on *The parliamentary calendar’,

Televising, filming and tape recording of proceedings

It has become reasonably common for committees 1o allow some footage to be taken,
without sound, at committee meetings. This footage may be used as background to news
reports and has usually been taken while committee members are in fact preparing for a
meeting or sitting at the table during a meeting but not actually taking evidence or
deliberating (see below). Committees may permit cameras to film both commitiee
members and witnesses, and the impression may be given that the wimesses are being

174 See Ch. on “The parliamentary calendar’ for more detail;, and see Odgers, 6th edn, pp. 972-82 and 7th edn, pp. 400, 516-22
farpument 10 the effcct that prorogation does not prevent comimirtess of the Senate frorm contivuing thelr activities); bt see
also Lindeld, op. cit, p. 399, expressing agreement with a conclusion by Commonwealth Law Officers to the effect that
prorogation (and dissolution) means that commitiees should nof continue (o operate.

175 Standing Committee on Aboriginal Affairs: initial reference, VP 1976-77/512; re-referved, VP 1577/13. Commitice of
Privileges: initial reference, VP 1973-74/619; re-referred, VP 1974/34,

176 See VP 1977101, 16, for the 1e-appointment of the Select Commitiee on Tourism, and VP 1977/12, 16, for the re-
appointment of the Joint Select Commmitiee on Aboriginal Land Rights in the Northern Territory.
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examined, although typically they may just be giving their names and so on for the
record, or they may be speaking informally with committee members while the taking of
evidence has been suspended.

Commiteces of the House have been permitted to allow the recording of their
proceedings for broadcasting or televising. A number of conditions apply and access is
on the basis of an undertaking to observe them. Among the conditions are the following:

e only public hearings may be covered;

s in all cases it is for the committee to decide whether to allow access (and approval

may be withdrawn at any time);

# fairness and accuracy and a general overall balance must be observed;

& excerpts may be taken but must be placed in context; and

e excerpts may not be used for political party advertising etc. or for the purposes of

satire or ridicule.””

Important questions of principle arise in respect of the rights and legitimate interests
of witnesses and of third parties who may be the subject of comment in proceedings
conducted under privilege. The atmosphere in which the televised proceedings are held
might also affect a witness significantly in some cases, as experience of the televising of
some committee proceedings in the United States of America suggests. Such
considerations are recognised in the conditions followed by commitiees: where a
committee intends to permit coverage of proceedings, witnesses must be given
reasonable opportumnity to object and to state the ground of the objection. Committees
must then consider the objection, having regard to the proper protection of the witness
and the public interest in the proceedings. If the committee decides to proceed
notwithstanding  the objections, the witness must be mformed accordingly before
appearing.

Because these matters are not covered by the Parliamentary Proceedings Broadcasting
Act, the protection attaching to a television or film company may be found to be similar
to that enjoyed by any person who, with the approval of the conmittee, published 2
report of its proceedings, that is, qualified privilege may apply. Members of a committee
and witnesses appearing before it would have the usual protection from action in respect
of staternents made by them during the proceedings. The fact that the proceedings were
telecast, or filmed, would not alter their legal position.'”

Mainly because of the potential distraction o members and witnesses, photographs of
comimittee proceedings are not permitted without the committee’s authority. Committees
occasionally agree to pose for photographs before or after a hearing, during a normal
suspension of their proceedings or, in special circumstances, they may briefly suspend
their proéeedings in order to permit photographs to be taken.

People taking film or still photographs should have regard to the powers of each
House to deal with any act which may be held to be a contempt or a breach of the rules
applying to the taking of photographs in Parliament House.

Any person permitted by a committee to attend a hearing may tape record the
proceedings. 1t is the responsibility of the person concerned to ensure that the recording
is not used improperly or in contravention of the Parliamentary Proceedings
Broadcasting Act or any other statute, Further, such tape recording of proceedings has no

17T The authority for this action is a resolotion of the House of 16 October 1991, VP 1990-93/1084-5. On 23 August 1990 the
Senate agreed to a detailed resolution concerning the broadcasting, including the televising, of committee proceedings,
T 1990-93/237,

178 Advice of the Attorney-General to the President of the Senate, dated 23 May 1963.
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standing in terms of the laws governing the broadcasting of proceedings or the laws of
parliamentary privilege.

Staff and advisers

The Department of the House of Representatives provides secretariats for commitiees
of the House, and most joint committees appointed by resolution of the Houses, that
have an investigatory role. Three of the joint statutory commitiees, Australian Security
Intelligence Organization, Public Accounts and Public Works, are also staffed by the
Department of the House of Representatives. The seven standing committees concerned
with ‘internal’ matters appointed pursuant o standing orders are usually staffed on a
part-time basis.

The arrangements for secretariat support provided to investigatory commmitiees
serviced by the Department of the House of Representatives vary, In some cases it may
cotnprise a commitiee secretary, perhaps a project/fresearch officer and one or more
secretariat support staff. Committee secretaries, and other staff members, may be
required fo support more than one committee. Allocation of additional staff depends on
the availability of funds and personnel, each commitice’s terms of reference, the number
of inquiries a committee is conducting, the nature of its operations, ifs reporting targets
and the incidence of subcommittee operations. Commiftee secretariats have three basic
functions:

e advising on committee procedure and practice;

e providing administrative and clerical support; and _

e undertaking research and analytical work related to the terms of reference and

contemj_of particular inguiries.

Committees may be assisted by specialist advisers who are remunerated at agreed
rates and receive reimbursement for travelling and incidental expenses.. While witnesses
are rarely paid a fee, this may be approved if a committee seeks from an expert witness
important evidence which, because of the time and effort required for its preparation, the
committee could not reasonably expect the witness to produce without remuneration,
However, it is more likely that a committee will employ specialist advisers, whose
function equates more closely to that of the commiitee secretariat than to that of
witnesses. Most are engaged only for the duration of a particular inquiry or even to
perform a specific task of limited scope and they normally work on a parl-time basis, as
required. While the standing orders provide, in effect, that the decision to employ and
pay expert witnesses or advisers lies with the committee'”, this is not so in_practice.
Proposals must be submitted to an officer authorised to approve such expenditure who
may approve them subject to the availability of funds. Many comnittees have employed
expert advisers from time to time. Officers of the public service may be seconded to the
Department of the House of Representatives on a full-time or part-time basis to provide
specialist advice to committees and this form of support is frequently resorted to.

Special arrangements made in 1984 in connection with the Senate Select Committee-
on the Conduct of a Judge are worthy of note. A senior member of the Brisbane Bar and
President of the Law Council of Australia, Mr C. W. Pincus, QC, was appointed as
counsel to advise the commiftee. In September 1984 the Senate Select Committee on
Allegations Conceming a Judge was appointed, and the resolution of appointment
provided that two Commissioners Assisting the Commitiee be appoinied by resolution

178 S.0. 349,
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of the Senate. Each Commissioner was a recently retired Supreme Court judge, and they
were permitted to be present at meetings of the committee and were able to participate in
the committee’s deliberations and examine witnesses before the commttﬁec The
(,ommmee also dppomted counsel to assist it.”*

COMMITTEES CONCERNED WITH THE OPERATIONS OF
THE HOUSE

The following. standing committees are normally appointed at the commencement of
gach Parliament, pursuant to standing orders:
e Committee of Privileges;
& [ ibrary Committee;
& House Comumittee;
"e Procedure Comimittee;
e Selection Conmunittee;
o Publications Committée; and
® Commmce of Members’ Interests,”
The role of these comumittees largely relates to the Operatwns of the House but in the
cases of the Committee of Privileges and the Publications Committee a broader,
investigatory role is also mvolved.

Appointment

It has not been the practice of the House o requlre a resolution for the appomtmcnt of
the standing committees appointed under the standing orders. They comunence to
operate when Members are appointed {o them and cease to exist only upon dissolution of
the House. The number of members of each’ comm1ttec is determined by the standmg
orders. Except for the Procedure Committee, to which members are nommdied , the
members of such committees are nominated by the paahameﬂtary par{zes dﬂd are
dppomted on a motion moved by a Minister, usually by leave

If a Member no longer wishes to serve on a committee, the Member informs the whip
of that Member’s party and the chair of the committee in writing. A motion is then
moved in the House by a Minister {o discharge the Member from attendance on the
committee. A replacement is also appointed by motion. Normally, both the discharge and
the appointment are moved simultancously on the one motion.™ A Member may not
simply resign; the Member must be discharged by a motion moved in the House,”™

From time to time the number of Members to serve on a committee may be increased.
It is necessary to suspend standing (and sessional) orders to enable this o be done. 1

Powers and procedures _
As the standing orders are largely silent on the powers and procedures of committees
established pursuant to standing orders, it is established practice for them fo operate in

186 ‘Report to the Senate’, Senaze Select Commitive on the Conducr of @ Judge, PP 108 (1984); ‘Report to the Senale’, Senare
Select Commitice on Allegarions Concerning g Judge, PP 279 (1984).

181 8.0.8 25-28A.

182 VP 1996/208.

183 VP 1996/208, 251,

184 VP 1993-03/1769.

185 H.R. Deb. (5.9.05) 1919,

186 VP 1962-63/39, VP 1954357202,
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accordance with select committee procedures. Therefore, this section deals only with
procedures and practices which differ from those of select committees,

Quorum

The quorum of a standing committee is three, unless otherwise ordered.'” The
standing orders are silent on the quoram for meetings at which a-committee of the House
confers (sits jointly) with a similar committee of the Senate. In the absence of any
provision, the Library, House and Publications Conumittees, when conferring, have fixed
their quorums at five, provided that each House is represented in the quorum.

Library and House Committees

The Library Committee is concerned with the operation of the Parliamentary Library
services while the House Committee is concemed with the provision of services and
amenities to Members in Parliament House. Both committees consist of the Speaker and
six other members,"™

Both committees have an advisory role only. Executive responsibility lies with the
Speaker and the President, who are not bound by the decisions of the committees. The
timited powers of members of the House Committee, particularly concerning the
appointment of officers of the Joint House Department, was raised as a matter of
privitege in the House in 1927." The Speaker made a statement in which he drew
attention to the statutory responsibilities of the Speaker and the President under the
Public Service Act.”” A brief debate followed but no further action was taken.

Both the House and Library Committees regularly exercise their power to confer with
similar committees of the Senate.””' For many vears the Speaker has been chair of the
Joint House Committee and the President has been chair of the Joint Library Committee.

When the two House committees are sitting together as the Joint House Committee,
they should, gener ally speakmg, only consider those matters which affect joint services,
as each House is responsible for its own affairs. Recommendaﬂon'; affecting only one
House should properly be made by the appropriate House Committee independently. In
1956 and in 1939 the House of Representatives House Committee considered and
reported informally on Members accommodation Reports are seldom made to the
House."”

Neither the House Commlttec nor the Library Commntee has the power to send for
persons, papers and records.

Publications Committee
The Publications Committee of each House when conferring together form the Joint
Committee on Publications which has the dual role:
o of recommending to the Houses from time to time as to what petitions and papers,
which have not been ordered to be printed by either House, ought to be printed; and

187 5.0, 29. A quorum of five was fixed for the Committee of Privileges and the Standing Orders Commitiee in 1954, VP 1954~
55/19. 21. The quorum of the Selection Commattes is five.
188 50,27
189 VP 1926-28/385.
190 H.R. Deb. (21.10.27) 700,
191 8.0.27.
192 Bt see report by Joint House Commitiee on accomimodation for Members of Parliament at Canberra, VP 1926-28/181; sce
© aiso reports by the Senate House Comimiltee concerning Senators’ dress in the Senate Chamber, PP 235 (1971), and provision
of staff and oiher facilities for Members of Parliament, PP 34 (1972}, and the Joint House Department. The Joint Library
- Comrmittee reported regutarly wtil 1926,
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¢ to inguire into and report on the printing, publication and distribution of
parliamentary and government publications, and on such matters as are referred to it
by the relevant Minister."™

The committee is discussed in detail in the chapter on ‘Papers and documents’.

Committee of Privileges

The Committee of Privileges consisting of 11 members is established to inguire into
and report upon complaints of breach of privilege which may be referred to it by the
House."™ The committee has no power to initiate inquirtes but the House has referred to
the committee matters of a general nature, for example, references on the use of House
records in the courts and on the issue of public interest immunity,”

The procedure for raising and dealing with questions of privilege and details of the
functions and procedures of the committee are discussed in detail in the Chdpter on

‘Parliamentary privilege’.

Committee of Members® Interests

The Commiitee of Members’ Interests consists of seven Members and is established:

{i) to inquire into and réport upon the arrangements made for the compilation, mamten’mce and
“accessibility of a Register of Members' Interests;

(it) to consider any proposals made by Members and others as to the form and content of the register;

(i) to consider any specific complaints made in relation 1o the registering or declaring of interests;

(iv) 1o consider what changes to any code of conduct adopted by the House are necessary or
desirable;

{v) to consider what classes of persons (if any) othcr 1han Members ought to be required io register
and declare their interests; and

{(vi) to make reconunendauons upon these and any other matfers Wlnch are relevam

Requirements for the registration of Members® interests are set by reselutions of the
House. Upon election Members are required to complete a pro-forma statemnent of
registrable interests in accordance with the requirements. The completed forms go to
make up the Register which is presented to the House as soon as practicable. The
committee also presents notifications of alterations of interests by Members. It presents a
report on its operations each year, The commitiee has the power to send for persons,
papers and records but is limited in using that power unless it 1s approved by not less
than four members of the commitiee other than the chair, 2 requirement which also
applies in respect of any investigation of the private interests of any person. The
committee also has power to report from tme to time and to confer with its Senate
counterpart. {For registration requirements se¢ Chapter on ‘Members’.)

Procedure Committee

The Standing Committee on Procedure is appointed ‘to inquire into and report on the
practices and procedures of the House generally with a view to making
recormmendations for their improvement or change and for the development of new
procedures”.”’ As a result of reports of the Procedure Committee a number of initiatives
have been taken refating to the business of the House, including significant

193 5.0.28.

194 S.0.26.

195 VP i978-R0/975; VP 1993-95/1107.
196 S.0.28A.

197 8.0, 28C(a).
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developments relating to private Members’ business and the associated establishment of
the Selection Committee {se¢ below). Major changes in the procedures for the
consideration of legislation, including the establishment of the Main Committee, also
followed recommendations of the Procedure Committee.

The committee has power to send for persons, papers and records, to report from time
to time, and it or its subcommittees have the power to consider and make use of the
evidence and records of the Standing Committee on Procedure appointed during
previous Parliaments.

S'e'Eection Committee

The basic responsibility of the Selection Committee is ‘to arrange the timetable and
order of business for private Members’ business and committee and delegation reports
on each sitting Monday pursuant to standing order 101°."* The quorum of the committee
1s five.

As part of its charter the committee selects, establishes the order of, and allots the
time to, the private Members’ motions and bills to be considered during the private
Members’ business period. The committee meets each sitting week to determine the
program: of -business for the following sitting Monday. Normally it reports these
decisions to the House on Tuesday of each week. These are printed in Hansard and
published in the Notice Paper as soon as possible. The committee has no power under
the standing order (o send for persons, papers and records nor has it the power to appoint
subcommiittees or conduct inquities as such.

GENERAL PURPOSE STANDING COMMITTEES

On 24 September 1987 the House established a comprehensive committee system by
setting up eight general purpose standing commitiees. At the same time, the functions of
the Joint Committee on Foreign Affairs and Defence were extended, thus giving the
House the capacity to monitor or to ‘shadow’ the work of all federal government
departments and instrumentalities. '

The general purpose standing committees appointed in the 38th Parliament were
increased to nine, as Tollows;

& Standing Committee on Aboriginal and Torres Strait Islander Affairs;

e Standing Committee on Communications, Transport and Microeconomic Reform;

» Standing Committee on Employment, Education and Training;

& Standing Committee on Environment, Recreation and the Arts;

s Standing Committee on Family and Community Affairs;

¢ Standing Conunitiee on Financial Institutions and Public Administration;

o Standing Committee on Industry, Science and Technology;

e Standing Committee on Legal and Constitntional Affairs; and

& Standing Commitiee on Primary Industries, Resources and Rural and Regional

Affairs.

The general purpose standing comumittees are so called because they are established
(or standy for the duration of the Parliament and have the power to inquire into and
report on any matter referred to them by the House or a Minister. Matters referred may

198 5.0, 28DMq).
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include any pre-legisiation proposal, bill, motion, petition, vote or expenditure, other
financial matier, report or paper.

In addition, annual reports of government departments and anthorities tabled in the
House stand referred to the committees for any inquiry they may wish to make. Reports
stand referred to particular commiitees in accordance with a schedule tabled by the
Speaker recording the areas of responsibilities of each committee. The Speaker is
empowered to determine any question should responsibility be unclear or disputed in
respect of an annval report or a part of a report. The period during which an tnquiry
concerming an anrual report can be commenced ends on the day on which the next
annual report of the department or authority is presented to the House.”

As part of the legislative process, under standing order 217A hills may be referred for
advisory reporis by a general purpose standing committee or to a committee formed of
the House members of a joint committee,”” (See Chapter on ‘Legislation’.)

Although technically these committees cannot initiate their own references, in
practice committees may either take the initiative and seek a re}‘erence or at least be
involved in considering and negotiating suitable Eerms 01L reference.”” Committees
would normally formally resolve to accept references.”” In addition, the ability to
consider annual reporis enables committees on their own initiative to address matters
dealt with in such reports, and this may lead to informal discussions with offictals, or to
formal hedrmgq Such consideration may cause a committee to recommend that a
reference be given to it on a particular subject. ™ It has been considered that, although a
Minister may refer a malter to a conunittee, a Minister is not able to withdraw a
reference from a commitice,

Appointment of Members

Members are appointed in nurbers which reflect the proportion of government o
non-government Members in the House; in the 38th Parliament the general purpose
standing committees of 14 had nine government and five non-govermnment members.
Each committee may be supplemented with up to three members for a particular
inquiry.”” Government members are nominated by the Chief Government Whip and
non-government members by the Chief Opposition Whip in consultation with any
minority group or other non-government Member. In the event of disagreement in the
pominations, the Speaker is notified and informs the House, which determines the
matter. If the appropriate numbers of government and non-government members have
been nominated and the committee has met and elected a chair no other nomination or
notification of disagreement other than in respect of the filling of a casual or
supplementary vacancy can be made,” Members are considered to be appointed to a
committee once the notification of a nomination has been received by the Speaker. The
Speaker would normally armounce to the House any nomination at the first appropriate
opportunity afier receipt of the whip’s letter. For the purposes of the consideration of a
bill referred to a committee for an advisory report under the provisions of standing order

199 §.0.28B.

200 S.0, 28BA. Such commitices operate under the provisions applying to general purpose standing commitiees,

201 E.g. Standing Commiitee on Community Affairs, minutes 5.9.89, 24.7.90; Standing Committee on Transpor,
Communications and Infrastructure, minutes 27.6.90,

212 E.g Standing Committee on Transport, Communications and Infrastrocture, minates 24.11.93,

203 E.g. Standing Comtnittee on Banking, Finance and Public Administration reports on annual reports of the Reserve Bank,
PP 158 (1994): and the Insurance and Superannuation Commissioner, PP 174 (19953,

204 5.0.28B.

205 5.0.28B.
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217A, one or more members of the committee may be replaced by other Members; this
does not affect the provision for the commitiee to be supplemented by up to three other
members.” : :

Powers and procedures

Where the standing orders are silent on the method of operation of the geneml
purpose standing committees, they follow the established practice of operating in
accordance with select commitiee procedures,

The standing order establishing the committees specifies that the committees can only
inquire into matters referred to Ehem by either the House or a Minister (bu[ see p 622 re
anpual report&,)

Each commmittee must elect a government member as its chair and a -d.eputy chair is
appointed for cach committee; as a general rule the deputy chair is an opposition
Member. The committees or their subcommittees have power to send for persons, papers
and records and to move from place to place. The standing order permits each
subcommittee to adjourn from time to time and to sit during any sittings or adjournment
of the House {powers which the committees themselves have pursuant to the standing
orders relating to select committees). Hach committee or any subcommittee is
empowered to authorise publication of any evidence given before it and any document
presented to it, and each committee has leave to report from time to time.

Each committee or any subcommittee has been given the power to consider and make
use of the evidence and records of the relevant standing committees appointed during
previous Parliaments and each commitiee may confer with a similar committee of the
Senate. Where these powers have been used they are referred to elsewhere in this
chapter.

Quorum

In the 38th Parliament a standing committee consisted of 14 members and three
members of the committee constituted a quorum. The quorum of a subcommittee was

207
two.

JOINT COMMITTEES ESTABLESHED BY RESOLUTIO‘\T OF
BOTH HOUSES

Joint standing and joint select committees operate in a similar manner to standing and
select committees outlined in the previous section. In the 38th Parliament joini standing
committees were appointed on Foreign Affairs, Defence and Trade; Electoral Matters;
Migration; the National Capital and External Territories; and Treaties,

Creatures of both Houses

Joint standing and select cormiitees are established by resolutions agreed to by both’
Houses and the membership consists of both Members and Senators.

The standing orders of both Houses are largely silent on the procedures to be followed
by jomnt commitiees. Therefore it has become the established practice for such
committees to follow Senate select committee procedures when such procedures differ

206 8.0, 28B.
207 $.0.28B().
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from those of the House™™, subject to any particular variations, necessitated for example
by the provisions of the resolutions appointing them and any further instructions agreed
to by both Houses. However, chairs of joint committees, when seeking procedural
advice, may approach the Presiding Officers or the Clerks of both Houses.

it is essential to an understanding of joint comumittees to recognise that they are the
creatures of both Houses. Neither House may give mstructions to a joint commiltee
independently of the other unless both Houses expressly agree to the contrary. However,
it is often provided in resolutions appointing jomt cominittees that either House may
refer matters for investigation by those committees,””

A proposal for a joint committee may originate in either House. A resolution by the
House proposing the establishment of a joint committee defines the nature and limits of
the authority delegated to the committee in the same way as 2 resolution appoiming a
committee of the House {see p..588). However, it also includes a paragraph stating:

That a message be sent o the Senate acquainting it of this resolution and requesting that it concur and

take action accordingly,”

The . Senate considers the resolution and may agree to ils provisions, suggest
modifications or reject the proposal altogether. Its decision is conveyed to the House by
message. Where modifications are proposed, the House may choose to:

s accept them™ ;

e accept them and add modifications of its own;

& reject themy;

e reject them and request the Senate to reconsider them™; or

e reject them and suggest an alternative”"’

In the case of a total rejection, or a faiture to respond to a message, the House may
choose to appoint a committee of the House with the same purposes instead.””
For references to the appointment of Members to joint committees see p. 590.

Types of joint commitiee

Joint statutory committees differ from those appointed by resolution, and are
discussed later in this chapter (see p. 629),

Joint committees are described as ‘joint standing committees’ or ‘joint select
committees’. Like select committees of the House the [atter are seen to have an ad hoc
role and generally cease to exist upon reporting, while the former have a longer-term role
and members hold office for the life of a Parliament. Some committees have simply been
called “joint committees’ (for example, the former Joint Comumittee on the Australian
Capital Territory) which could equally have been called joint standing committees,
While members of the Joint Committee on Pecuniary Interests of Membess of
Parliament were appointed for the life of the Parllament, the committee was strictly a
joint select committee in that it had a definite and limited purpose and was required o

208 This practice is based on that of the United Kingdom whereby joint commnitiees follow House of Lords select committee
procedures when such procedures differ from those of Commons select cotrumitiess, May, p. 667,

200 VP 1993-95/80, 82.

210 VP 1993-95/%0,

211 VP 1987-89/150.

212 VP 1974-75/828-9, 870.

283 VP 1973-74/139, 149,

214 Tn 1973 a foint Comunirtee on Environment and Conservation was proposed by the House, rejected by the Senate, and a
House Standing Committes on Envizonment and Conservation established, VP 1973741245 247, 1 1973-74/216.
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report ‘within the shortest reasonable period, not later than 90 days after the members of
the comumittee are appointed’.”

Most existing commiitees appointed by standing or sessional order are given power to
confer with similar committees of the Senate, but they exist independently of the Senate
committees, and the committees in question never operate as joint committees. However,
a procedure was followed in the early years of the Parliament in respect of some
committees which were established by resolution by each House independently but
which in the conduct of inguiries became in effect joint committees, For example, the
House, having appointed a Select Committee in relation to Procedure in Cases of
Privilege, sent a message to the Senate ‘requesting it to appoint a similar Committee
empowered to act conjointly with the Committee of this House’ to which the Senate
agreed; the joint select committee reported as a single entity.””

Powers and privileges

Poubts have been expressed as to whether joint committees are invested with the
same powers, privileges and immunities as the committees of the individual Houses.”’
These doubts have been expressed because section 49 of the Constitution invests the two
Houses and the committees of each House with the powers, privileges and immunities
of the House of Commons at the time of Federation. No express mention is made of joint
committees. If joint committees were not covered by section 49, the implications could
have far-reaching and significant effects for those without relevant statutory provisions.
However, it is considered that since 1987 any risk has been removed by section 3 of the
Parliamentary Privileges Act 1987 which provides that, in the Act, ‘committee’ means a
committee of a House or of both Houses {(and subcommittees).

In response to a request by the Joint Committee on War Expenditure in 1943 the
Solicitor-General advised that in his opinion absolute privilege attached to evidence
given before a joint committee just as it did to evidence given before a select committee
of one House. He also gave the opinion that a joint committee authorised to send for
persons, papers and records had power to summon witnesses. He suggested that it was
doubtful, hg)wever whether a joint committee had the power to administer oaths to
wilnesses, :

Quorum

The Houses may fix the quorum of their respeclive members required to constitute a
meeting of a joint committee.”” Normally the quorum is stated in the tesolution of
appointment and no specific provision is made as to the number of Senators or
Members, respectively, required to form a quoram. The effect has been that a quorum
may be maintained by Members of one House only. This has not prevented some joint
commttees, such as the Joint Committee on Puablications, from maintaining an informal

213 VP 19747571734, 208-9.

216 VP 1907087299, 302, 503, 515, 516; see alse VP 1907-08/370 for arder of the House giving sxtended power Lo its members
on the commiliee.

217 See Qdgers, Tthedn, p. 390-1; but see also Lindell, op, cit, pp. 392-3, expressing the view that such doubts are not well
founded.

218 Opinion of Solicitor-General, dated 8 Aagust 1941,

219 $.0. 387. The Senate could also set such a requirement by resolution or by standing order. The last occasion the Houses fixed
the quorum of their respective Members was for the Joint Select Committee of Pubiic Accounts for which the quorum
included at least one Member of each House, VP 1932-34/118-19; J 1932-34/453, 46: see alvo Joint Select Committes on the
Moving-Picture Industry, VP 1926-28/204, 303.
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quorum arrangement where the committee agrees that it is not properly constituted
unless there is at least one representative from each House.

Quorumn requirements vary between commiftees and for the same committee in
different Parliaments. In the 37th Parliament the Joint Standing Committee on Foreign
Affairs Defence and Trade, with 32 members had a quorum requirement of 10, while the
joint standing committees on Electoral Matlels and Migration, each with a membership
of 10, had quorum requirements of four,™ Tn the 38th Parliament these comm;tiees with
the same nember of members as before, had quorum requirements of six™', three™ and
three™, respectively. In the 38&th Parliament the quorum provisions aEso included a
requirement for the presence of one government and one non-government member {from
either House) at deliberative meetings.”™ The resolution of appointment of the Joint
Standing Committee on the New Parliament House provided that five members of the
commitice, one of whom was either the Speaker or the President, constituted a quorum
of the committee.” In the 37th and 38th Parliaments the Joint Standing Committee on
the Naticnal Capital and External Territories had a quorum of three, one of whom had to
be the Deputy Speaker or the Deputy President when matters affecting the parliamentary
zone were under consideration, ™

Meetings
Standing order 386 provides:
Whenever either House agrees to a proposal from the other House for the appointment-of a jeint
- commigtee, the first meeting of such comrmitiee shall be held at such time and place as is named by
.the House in which the proposal did not originate.
The first meeting is normally convened by the chair of the committee, if appointed, or by
the commitice secretary, if the chair is to be elected.
‘The following specific provisions of Senate standing order 30 for the convenmg of
meeungs apply to joint committees: :

Notice of meetings subsequent to the first meeung Shall be given %}y %he secretary atfending the
committee (¢} pursuant to resofution of the committee, {) on instruction from the Chair or (¢} upon a
request by a quorum of members of the commitiee.

Meetings during sittings of the Senate™

Senate standing order 33, providing for the circumstances in which Sendte
committees may meet during sittings of the Senate, is also expressed 1o apply to joint
committees. It states: :

(1) A comumittee of the Senate and a joint committes of both Houses of the Parliament may meet

during siitings of the Senate for the purpose of deliberating in private session, but shall not make

a decision at such & meeting unless:

(a) ali members of the committee are present; or

(b} a member appoinied fo the conmnittee on the nomination of the Leader of the Government in
the Senate and a member appointed.to the committee on the nomination of the Leader of the
Opposition in the Senate are presend, and the decision is agreed to unanimously by the
members present.

{2) A committee shall not otherwise meet during sittings of the Senate except by order of the Senate.

220 VP 1993-95/81-3.

221 VP 1996/127.

222 VP 1996/121.

223 VP 1996/133.

224 VP 1996/227-235.

225 VP 1987-89/39-40,

226 VP 1993-95/85; VP 1996/131.

227 See wise Odgers, Tthedn, pp. 418-5.
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(3} Proceedings of a commitiee at a meeting contrary to this standing order shall be void.

Until 1987 the Senate imposed a general prohibition on committees meeting during
its sittings (the view being held that the primary duty of Senators was to the plenary),
although leave to sit during sittings of the Senate had been granted on motion.” The
attitude was taken that leave was required .only of the Senate because House of
Representatives commitiees are permitied to meet during sittings of the House.™
Occasionally resolutions of appointment have authorised joint committees to sit during
the sittings of either House of the Parfiament.”

Election or appointment of chair

Usually the resolutions of appointment of joint standing committees™ or the
resolutions supplementing statutory provisions  provide that committees elect either a
government member or 2 member nominated by the Government Whip or Leader of the
Government in the Senate as chaiy, but this practice has not always been followed.” In
respect of the Joint Standing Committee on the New Parliament House which operated
in previous Parliaments, the resolution provided for the Speaker and President to be joint
chairs,

In 1941 the chairs of several joint commitiees were appointed by name in the
resoiution establishing the committees.”™ In some instances the House requested the
Senate to appoint a Senator as chair, which it did.”* Such a request was again made and
agreed to in 1957 in refation to the Joint Committee on Constitutional Review.™

Resolutions of appointment have at times specified that the deputy chair be a member
of a different House from the chair,”

Votmg

Senate standing orders provide that the chair Df 2 Sepate seiect committee shall unles
otherwise provided have a deliberative vote only.” Thus, when the votes are equal ﬂne
guestion witl pass in the negative. This mule is applied to the relatively few joint
cormmnittees whose resolutions of appointment do not determine the chair’s voting
powers.” The tesolution of appointment of the Joint Committee on Foreign Affairs,
Defence and Trade in the 37th Parfiament did not have a provision covering an equality
of voting, hence the provision in the Senate standing order applied.”

it is common to include in the resolution of appointment the following paragraph:

I: the event of an equality in voting, the chair, or the deputy chair when acting as chiair, shall have a
casting vote.”

228 F1974-75/655.

229 8.0,333,

230 Joint Committee on Profis, VP 1940-43/158-9, 162; Joint Committee on Constitutiona] Review, VP 1956.57/168-9, 171
(the name of the committee was allered from Joint Commitee on Constitutional Change see PP 50 (1957-38) 4).

231 VP 10%6/126--135,

3232 VP 1996/102.

233 VP 1993-93/52.

234 VP 1987-89/39-40.

235 Joint Cormitiee on Social Security, VP 1940437158, 1612

136 o Commnittes on Profits, VP 1940-43/158-0, 162,

237 VP 1956-57/168-9 (commutice originally named Joint Committee on Constitutional Change) 171, 341,

238 Joint Committes on the Parliamentary Committee System, VP 1976-77/30, 74, 82,

239 Senate 8.0, 31,

240 Joint Conumittee on the Austratian Capital Territory, VP 1980-83/54-3, 69.

241 VP 1993-05/82. In the 3%th Parliament the resolution did so provide, VP 1996/127.

242 VP 1996/126-135,
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This is in effect a second vote which is in addition to the chair’s deliberative vote.

 The Joint Standing Committee on the New Parliament House had joint chairs. lis
resolution of appointment provided that in matters of procedure, each -of the chairs,
whether or not occupying the chair, had a deliberative vote and, in the event of an
equality of voting, the chair occupying the chair had a casting vote. In matters other than
those of procedure each of the chairs, whether or not occupying the chair, had a
deliberative vote only.””

Protection of witnesses

On 25 Pebruary 1988 the Senate adopted a detailed resolution to govern the way in
which Senate committees deal with witnesses. Provisions included a reguirement
witnesses be invited, in the first instance, to give evidence, that they be given an
opportunity to make a submission in writing before appearing, that they be given a
reasonable opportunily to raise matters of concern before appearing, that they be given
the opportunity to apply to give evidence in camera, to object to questions and to apply
to be accompanied by counsel.” While these rules were set for Senate committees,
regard should be had to them by joint committees.

Admission of strangers and others

“The standing orders of the House and the Senate contain provisions for the admission
of strangers and of Senators and Members who are not members of a committee.”
Because there is a difference, the provisions of Senate standing order 36 are applicable,
It provides that persons other than members and officers of a commiltee may attend a
public meeting of a committee, but that such persons shall not attend a private meeting
except by express invitation of the committee and that they must be excluded when the
committee is deliberating, Members, Senators and strangers must always withdraw when
the committee is deliberating, in accordance with the standing orders.

Tabling of reports and minutes

The standing orders provide that the proceedings of every joint committee shall be
reported to the House by the members appointed by it to serve on the committee.” The
provision of the Senate standing orders is similar except that one of the Senators
appointed to the committee is required to report.”” Reports by joint commitiees are dealt
with in the same manner as the reports of House or Senate select committees except that
joint committee reports are directed to, and presented in, both Houses. For presentation
procedures in the House see p. 611. Senate standing orders do not require the tabling of
mingtes of proceedings with a committee’s report.””

Usually reports are presented to both Houses on the same day but occasionally this is
not possible, for example, when only one House is sitting and there is an urgent need for
the report to be presented and publisl*us:d.249 A motion for the printing of a repoit need
only be moved in one House.

243 VP 1987-89/39-40,

244 J 1987-89/517-%, 534-6.

245 8,0.8 337, 338; Senate 5.0. 36; and see Odgers, Tth edn, p. 419,

246 $.0.389.

247 Senate 5.0, 40,

248 Although when they are available a more complete understanding of the Sepale committee process is possible, e.g, PP, 449
(1993 225-7, 7713,

249 ‘Prices of household soaps and detergents’, Report from the Joint Commitiee on Prices, PP 326 {1974) ; 1abled in the Senate
and cadered o he printed on 15 August 1974, 1 1974-75/155; tabled i the House on 19 Septerber 1974, VP 1974-75/177.
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Publication of evidence

As the Senate standing orders empower committees to authorise publication of their
evidence and documents it has been considered that this power does not need to be

incorporated in the resolution of appointment of Jomt commifiees.” >

Witness in prison

When a witness is in prison, the person in charge of the prison may be ordered to
bring the witness in safe custody for examination,”" If a joint committee were to require
a witness to be brought from prison, it would appear to be desirable that the warrant be
issued jointly by the Speaker and the President,

ConSideratmn of bills by House members of }ﬁmt committees

Standing order 28BA provides that the House of Representatives members of joint
commitiees shall be considered a committee for the purpose of considering bills referred
by the House under standing order 217A (advisory -reports) and shall operate under the
provisions applying to general purpose standing comumittees.

JOINT STATUTORY COMMITTEES

Those committees appointed under an Act of Parliament are reqmred to be
established at the commencement of each Parliament. In some cases the Act makes
provisions for their tenms of reference, powers and proceduses, This is the case in respect
of the Joint Committee on Public Works, the Joint Committee of Public Accounts and
the Joint Committee on the Australian Security Intelligence Organization. In some other
cases, such as the Joint Committees on Corporations and Securities, the National Crime
Anthority, and Native Title, it is provided that matters relating to the powers and
proceedings of the comrnittee shali be determined by reselution of both Houses of the
Parliament. In these cases the relevant Act specifies the duties of the committee but each
House hdS to resolve all other matters pertammg to the workings of the particular
committee,”™ :

Parliamemary Stan.ding Committee on Public Works

Appomtmem

The Parliamentary Standing Committee .on Pubhc Works i$ estabhshed by the Public
Works Committee Act 1969, and is appointed as soon as practicable after the
commencement of the first session of each Parliament. The Act prescribes the
committee’s powers, functions and procedures. In some respects procedural
requirements vary from those for ordinary conmmittees.

The commitfee is a joint committee consisting of six Members of the House of
Represematwes and three Senators who are appointed by motion by their respective
Houses™ and hold office during the pleasure of the House by which they were

250 Senate 5.0, 37, Bug for precedents for the provision being included in the resolition of appointiment see Joint Commitice on
the Austration Capital Territory and Joint Commitize on the New Parlisment House, respectively, VP 1980-83/34-3, 56-7,
and see the Partiamentary Papers Act and the Parlismentary Privileges Act (5. 16},

251 5.0.361, Senate 8.00. 180, and see Parliamentary Privileges Ace T987, 5. 14

252 VP 1993-95/78-9, 131, 150, 901-2,

253 VP 1993.-95/64, 76.
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appointed. Ministers, the Speaker, the President of the Senate and the Deputy Presiding
Officers of either House are not eligible for appointment to the commitiee.

A member may resign by writing to the Speaker or the President, as the case may be.
When a Member of the chse resigns, a motion s moved in the House by a Minister
appointing another Member.” * Appointments to the committee, and any chdnges in
membership, are notified to the other House by message.

Procedures

The chair and vice-chair of the commuttee are elected by the members, The member
presiding at a meeting has both a deliberative and a casting vote.

The committee has the power to move from place to place and to meet during any
recess but may not meet whilst either House is smmg except by leave of the House
concerned.”

- The quorum of the committee is five members. As there is no requirement in the Act
for the presence of members of both Houses in the make-up of a quorum the quorum
can consist of members of one House only.

The Act requires that minutes be kept of its proceedings and that the committee lay
before each House, within 15 sitting days of that House after 31 December each year, a
report, known as the General Report, of its proceedings during the previous year. .

The comumittee has the power to appoint sectional committees {subcommittees) of
three or more members, the chair and vice-chair of which are elected by the members of
the sectional committee, There can be no more than two sectional committees at the
same time. A majority of members of sectional committee is required to form a quorum.
The committee may refer to a sectional committee, for inquiry and report to the
committee, a matter connected with a public work that has been referred to the
committee under the Act.

Functions and inquiries :

The Act provides that the committee shall consider each public work referred fo it,
and report to both Houses concerning the expedience of carrying out the work. It may
also report on any other matters related to the work where the commitiee thinks it
desirable that its views should be reported to the Houses. In iis report the committee may
recommend any alterations to the work which it thinks necessary or desirable to ensure
that the most effective use is made of public moneys. In considering and reporting on a
public work, the committee has regard to:

e the stated purposes of the work and its suitability for that purpose;

¢ the necessity for, or the advisability of, carrying out the work;

e the most effective use that can be made, in the carrying out of the work of the

moneys to be expended on the work; .
e where the work purports to be of a revenue-producing character, the amount of
revenue that it may reasonably be expected to produce; and
‘e the present and prospective public value of the work.

A motion may be moved in either House that a public work be referred to the
committee for consideration and report.” If the Parliament is not in session or the House
is adjourned for more than a month or for an indefinite period, the Governor-General (in
council) may refer a work to the committee for consideration and report.

254 VP IO8T-89/742,
255 Leave is given from time to time, VP 1993-95/131; VP 1996/253-4,
256 VP 1987-89/830.
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For the purposes of the committee’s responsibilities ‘work” means an architectural or
enginecring work and specifically excludes intangible things, movable works and
engineering equipment not being integral components of a work. Works financed by
deferred payment or similar arrangements must be referred fo the committee. After
consultation with the committee, types of works can be declared to be works or pubtic
works by regulation. Similarly, types of works can also be declared not to be works or
public works by regulation. The approach is intended to facilitate consideration of new
types of projects and delivery systems and to meet changing circumstances.”’

If the estimated cost of a public work exceeds $6 million, that work cannot be
commenced unless it has been referved to the committee; or the House of
Representatives has resolved that, because of the wrgency of the work, it is expedient that
the worl be carried out without having been referred to the committee; or it is a work of
an anthority that has been exempted by regulation; or the Governor-General has declared
that the work is for defence purposes and reference of it to the commiitee would be
contrary to the public interest; or it has, with the agreement of the commlttee been
declared to be work of a repetitive nature.

A public work referred to the committee cannot be commencecf unless; after the report
of the committee has been presented to both Houses, the House of Representatives has
resolved that it is expedieint to carry out the work.™ A proposal in 1968 to aménd the Act
to give the Senate a greater role in this regard was not agreed to. However, a motion has
been passed by the Senate rejecting the committee’s recommendation that certain works
proceed”*—while such a motion was recognised as expressing a view of the Senate,
technically it could not prevent the works from being proceeded with: -

Before commencement of a public work which has been the subject of an earlier
report of the committes, both Houses may resolve that, for reasons or purposes stated in
the resolution, the public work concerned be re-examined by the committee and a further
report produced. The committee itself may also resolve to review a public work on
which it or one of its predecessors has reported, if the work has not commenced. The
work may not then be commenced, other than under certain circumstances specified in
the Act, until the comumittee has reported o both Houses. The Chair has ruled that the
only amendment permissible, under the provisions of the Act, to a motion for approval
of Work is one which refers the work back to the commmec for consrdcraﬁon and
report.”™

The works of sicttutory authorities, Commonwea}th znstrumentahttes and other bodies,
as well as overseas works, fall under the purview of the committee. Some authorities
and types of works will continue fo be exempt from the Act because of their spécial
nature. The works of the Northern Territory Govemment and the Administration of
Norfolk Island are exempted because of the relationships between the administrations
and the Commonwealth, while Commonwealth works in these Territories continue to be
subject to review by the committee. Similarly, the works of bodies established jointly by
the Commonwealth with the States or other countries are exempted, as are overseas aid
works because of their bilateral nature. The works of the tertiary education institutions in
the Awustralian Capital Territory are exempted. Regulations may be made to exempt

257 ActNp. 5 of 1986,

258 VP 1987-89/985.

259 } 1993-05/M4317, 4318,

260 VP 1ST0-T72/264; HR. Deb. (268700 310,
261 Act No. 20 of 1981.
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certain authorities which trade, or which provide services and compete with the private
sector.

Specific works of authorities which are not subiect to the Act may be declared
examinable by the commitiee. In respect of urban land development works, the
commiitee may report without inquiry. With regard to overseas works, the commiittee is
not permitted to conduct inquiries nor to take evidence in overseas couniries; the
committee is limited to the consideration of plans, models and statements placed before
it, and to the taking of evidence from persons already in Australia. The works of
authorities became subject to the Act on 10 April 1982, Since 1989, works which were
formerly carried out by the National Capital Development Commission have fallen
within the purview of the committee, with the exception of works w1thm the
palhamentdry zone'and works of a territorial or municipal nature.

Repor is

The committee normally presents Hs reports to both Houses in the same manner as
select and standing committees. However, in 1920 the committee was given leave to
continue its investigation during a recess and fo present an interim report o the
Governor-General ™, as finalisation of the report was a matter of grave urgency.””

The Public Works Committee Act does not provide for commiftee members to add a
protest or dissent to the committee’s reports, alithough dissenting reports have been
added to reports in recent years.” :

In determining whether a committee member may add a dissent to a commiftee
report, it would seem appropriate that the committee have regard to the provisions of the
standing orders of both Houses which indicate the contemporary attitude of the Houses
on the subject. Both Houses now permit a Member or a Senator to add a protest or a
dissent to a report by a select or standing committee™ (see p. 610 for aliernative means
of recording dissent}.

Evidence

The chair, or a member authorised by resolution of the commitfce, may summon a
person to appear before the committee to give evidence and to produce such documents
as are refetred to in the summons. There i no instance of a summons being issued. If a
witness who has been summonsed fails to appear or fails to continue in attendance in
obedience to the summons, the chair or a member authorised by the committee may
issue a warrant for the witness’s apprehension. The person executing the warrant may
bring the withess before the conumittee and detain the witness in custody until released
by order of the chair or the authorised member.

Evidence may be taken on oath or affirmation administered by the chair.

In 1953 the Secretary of the Attorney-General’s Department gave the following
advice on the committee’s power to summon before it a State public servant:

With regard to the States, I entertain a good deal of doubt, firstly, whether as a mere matter of
construction the Crown in right of the States would be bound by the Act without express mention and
secondly, whether, if the Act is to be read as intending to bind the Crown in right of the States, the
High Court would regard such a law as within the competence of the Commonweallh Paliament. In
short, 1 would think the matter so doubtful that T would advise against making a test case by
swmmoning a State officer.™

260 VP 1920-21/473. Interkm report tabled, VP 1920217480,

263 HER. Deb, (26,11.20) 7T165-6.

264 B PP 3102995

265 5.0, 343 Senate 5.0, 38,

266 Advice of Attomey-General's Department, dated 16 September 1953,
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The Actin its present form still does not bind the Crown in right of the States by express
mention.

The commitiee and its sectional committees may consider evidence taken by a former
Public Works Committee or sectional commitiee which had ceased to exist before
reporting on the matters to which that evidence related.

Evidence is normally taken in public but may be heard in camera. i so requested by a
witness, and in relation to the giving of evidence or the producing of a document
concerning a secret or confidential matter, the committee is required to take evidence in
camera or direct that a document, or part of it, be treated as confidential. Such evidence
may not be disclosed or published by a member of the committee or any person without
the written consent of the witness or written authority of the committee. The Act
prescribes a penaity of $400 or imprisonment for one yedr for breach of these disclosure
provisions.

Witnesses before the committee have the same protection and privileges as a witness
in proceedings in the High Court.” This provision has been interpreted as giving to
witmesses the right fo refuse to answer certain types of questions which they could be
forced to answer before a select or standing committee™ (see p- 645).

Several penalties are specified in the Act. Wilfully giving false evidence on oath or
affirmation is punishable by five years’ imprisonment. A witness who has been
summonsed to appear before the commitiee but who, without reasonable excuse {proof
of which lies upon the witness), fails to appear or fails fo continue in attendance whilst
attendance is required, is subject to a fine of $400 or one year’s imprisonment, A Slmﬁdl
penalty applies where: _

& 3 person knowingly dissuades or prevents a person from obeying a commiitee

SUITITRONS;

® a witness refuses to make an oath or affirmation, answer a question by a committee

member, or produce a document the witness is required by summons to produce; or

& 4 person is responsible for any violence to, or punishment of, a witness or potential

witness because of evidence given lawfully by that witness before the committee,

Again in these instances procf of reasonable excuse lies upon the witness or person, as
the case may be. These provisions have the effect of leaving it to the courts to make
determinations on matiers which, i the case of other parhiamentary commitiees, would
be determined by the Houses themselves. Proceedings in respect of an offence against
the Act may not be instinied except by the Attomey-General or with the Attorney-
General’s consent in writing,™

. The committee may authorise a member, or another person acting on behall of the
committee, to enter and inspect any land, building or place, and to inspect any material
on the land or on or in the building or place. Notice must be given by the commitiee to
the occupier, in accordance with regulations, before this is done. Currently no such
regulations exist.

Staff and expert assistance

The commitiee has a small secretariat employed by the Department of the House of
Representatives. It also has authority under the Act to appoint assessors (specialist
advisers).

267 Public Works Commitiee Act 1969, 5. 25.
268 See Joint Commintee of Public Accounis, 17th Repory, PP 30 (195453 14,
269 Public Works Commiftee Act 1969, 5. 34,
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Joint Committee of Public Accounts

Appointment

The Joint Committee of Public Accounts is established by the Public Accounts
Committee Act 1951, and is appointed as soon as practicable after the commencement of
each Parliament. As with the Public Works Commitice, the Act provides for the
committee’s functions, constitution and powers,

The commitiee consists of 10 Members of the House and five Senators who are
appointed by motion by their tespective Houses and hold office during the pleasure of
the House by which they were appointed, or unti! the House of Representatives expires
by dissolution or effluxion of time. A Member not wishing to serve further on the
committee should notify the appropriate party whip in writing. A motion is then moved
by a Minister in the House, by leave, discharging the Member from attendance on the
committee and appointing another Member.”" Appointments to the committee, and any
changes in membership, are notified to the other House by message.

Two Senators have been elected chaﬂ of the Public Accounts Commiitee since it was
ﬁrst estabhshed in 1913 -

Pmcedures*

The chair of the commutee and a v:ce—chau are clected by the members. If both the
chair and vice-chair are absent from a meeting the members present may appoint one of
their number to preside at the meeting, The member so elected has all the powers and
functions of the chair in relation to the meeting concemed.

The quoram of the committes is six members, As there is no requirement in the Act
for the presence of members of both Houses in the make-up of & quorum, the quorum
can consist of members of one House only.

All questions are decided by a majority of the votes of members present and the chair,
ot the member plesu;lmg, has both a deliberative and a casting vote. Unless members
vote unanimously, the manner in which each member votes must, if a member demands
it, be recorded in the minutes and in the commitiee report.

The committee is empowered to appoint sectional committees (subcommittees)
consisting of three or more members to inquire into and report to the committee upon
such matters, within the committee’s terms of reference, as the committee directs. There
is no limitation on the number of sectional commitiees., With minor exceptions
provisions in the Act applying to the committee also apply to its sectional committees.
Similarly, provisions applying to the committee’s chair and vice-chair apply to their
counterparts in sectional committees. A sectional committee may sit at any time
notwithstanding that the committee is sitting at the same time.

The Act empowers the comniftee to meet and fransact business notwithstanding any
prorogation of the Parliament. It also empowers the committee to meet at such fimes
within Australia as the committee by resolution determines. This has been interpreted to
mean that the committee may meet while the Senate is sifting, a view which is not
consistent . with Senate standing orders (see p. 626). It is only in exceptional
circumstances that the committee has sought the leave of the Senate to meet when the
Senate is sitting,

70 VP 1993-95/476.
271 Senator R. E. McAuliffe was chair trom 1973 to 1975 and Senater G, Georges from 1985 10 1987.
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The committee may meet at any place within Australia but the Act expressly
precludes it from meeting outside Australia.

Functions and inguiries

The functions of the commiitee are:

e to examine (he accounts of the receipts and expenditure of the Commonwealth,
including the financial statements transmitted fo the Audltor—GeneraE under
subsection 50(4) of the Audit Act 1901,

s to examine the financial affairs of authorities of the Commﬂnwealth and of inter-

. governmental bodies, to which the Public Accounts Committee Act applies;

¢ to examine all reports of the Auditor-General (including reporis of the results of
efficiency audits) copies of which have been laid before the Houses of the
Parliament; '

- @ to report to both Houses, with such comment as it thinks fit, any items or matters in
those accounts, statements and reports, or any circumstances connected with them
to which the committee is of the opinion that the attention of the Parliament should
be directed;

e o report to both Houses any alteration which the committee thinks deszrabie in the
form of the public accounts or in the method of keeping them, or in the mode of
receipt, control, issue or payment of public moneys; and

© {0 inquire into any question in connection with the public accounts which is referred
to it by either House, and to report to that House upon that question.

The committee is also responsible, under the Public Service Act, for approving annual
report requirements of Commonwealth departments. The functions also include such
other duties as are assigned to the committee by joint standing orders approved by both
Houses of the Parliament.

In the 37th Parliament fhree bills dealing with major changes in Commonwealth
financial controls, management and audit were referred to the commitiee and reported
on. Other bills dealing with taxation law were also referred to it, but the committee had
not reported on these bills at the time of dissolution; new bills were introduced in the
38th Parliament, referred to the comunittee and reported on. It each case the bills were
referred by the House, standing orders having been suspended to allow it.”"

Reports

After a committee report is tabled the chair forwards a copy to Ministers affected. The
chair also forwards a copy to the Minister for Finance with a request that the Minister
consider the report and inform the chair of the action taken to deal with the committee’s
conclusions. The reply is received in the form of a Department of Finance Minute which
is examined by the committee and presented to Parliament. If the commitiee is
dissatisfied with the response it may seek further information as clarification or
elaboration prior to presenting a report to Parliament.”” The Public Accounts Committee
Act, like the Public Works Conunittee Act, makes no provision for minority reports.
However, the committee has permitted minority reports”  and this is in accord with the
contemporary attitude of both Houses (see p. 610,

272 VP 1993-95/1145, 1327, 2678; VP 1996/766, 389,
273 Joint Committee of Public Accoumnts, 255th Report, PP 70 {1987).
274 At the time of publication, all but three of the committee’s reports had been unanimous; and see Odgers, Tth edp, p. 414,




636  House of Representatives Practice

Evidence

The committee may summon a persont to appear before it to give evidence and
produce documents. The summons must be signed by the chair or the vice-chair. If a
witness who bas been summonsed fails to appear or fails to continue in atiendance in
obedience 1o the summons without showing proof of reasonable excuse, the chair or the
vice-chair may issue a warrant for the apprehension of the witness. The person executing
the warrant may bring the witness before the committee and detain that wimess in
custody until release by order of the chair or the vice-chair, A person must not knowmgly
dissuade or prevent a person from obeying a summons,

Evidence may be taken on ocath or affirmation and the chair or vice-chair may
administer oaths or affirmations to witnesses. A person who wilfully gives false evidence
on oath or affirmation is subject to a penalty of five years’ imprisonment.

A person swmmonsed to appear before the committee may not refuse, without just
cause (proof whereof lies upon the witness), to be sworn or make an affirmation, answer
any question put to that person by the committee or any member, or produce a document
redquired by the committee or a member. {For the committee’s attitude towards
questioning public servants on government policy see p. 643.)

A'witness has the same protection and privileges as a witness in proceedings in the
High Cowt (see p. 633 for comment on such provisions). The Act also provides a
witness with legal protection against any physical or other harm which may be inflicted
on the witness for or on account of having appeared before the committee as a witness,
or fawfully giving evidence before the commitiee.

The Act requires the committee, normally, to take evidence m public. However, the
committee may take oral or documentary evidence in camera if, in the committee’s
opinion, the evidence relates to a secret or confidential matter. If the witness requests that
such evidence be taken in camera, the committee is required to do so only if:the
commnittee forms the opinion that the evidence to be given is of a secret or confidential
nature. If the committee accedes to a request of this kind, neither the committee nor a
member of the committee may disclose or publish all or part of the evidence concerned
without the consent of the witness in writing. Similarly, a person other than a member of
the committee may not publish or disclose such evidence without both the consent of the
witness in writing and the authority of the committee. In other instances where evidence
is taken in camera no person, including a2 member of the committee, may publish or
disclose the evidence concerned without the authority of the committee in writing and
signed by the chair. With these qualifications the committee has the discretion to disclose
or publish, or authorise such disclosure or publication of, evidence taken in camera.

The comumittee, and its sectional committees, may consider evidence taken by a
former Public Accounts Conynittee, if that committee, or sectional commitiee, ceased 1o
exist before reporting on the matters to which that evidence related.

It is an offence to contravene or fail to comply with provisions of the Act. Such
contravention may be punished by fine or imprisonment. An offence against the Act
cannot be prosecuted summarily without the written consent of the Attorney-General or
of a person authorised by the Attorney-General, and an offence can only be prosecuted
on indictment in the name of the Attorney-General,

Staff and expert assistance

The committee has a secretariat employed by the Department of the House of
Representatives. It has also employed specialist advisers on a part-time basis. The
committee is also assisted by official observers: the Secretary to the Department of
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Finance and the Auditor-General. Their representatives sit at the table with committee
mermbers at all public hearings and later have the opportunity to comment on evidence
presented.

Joint Committee on the Broadcasting of Parliamentary Proceedings

The Joint Committee on the Broadeasting of Parliamentary Proceedings is established
as soon as practicable after the commencement of each Pdrhdment pursuani o the
Parliamentary Proceedings Broadcasting Act 1946,

The committee consists of the Speaker and the President of the Senate, who are ex
officio members, and five Members of the House of Replesentatives and two Senators
appointed by their respective Houses by motion.”” Members of the committee hold
office as a joint committee until the House of Representatives expires by dissolution or
effluxion of time. The quorum ‘of the commitiee is five members. Any member, other
than the Speaker and President, may resign his or her seat on the committee by writing
addressed to the Qpeaker or the President, as the case may be. When a Member of the
House resigns, a motion is moved in the House by a Minister chschargmg the Member
from attendance on the committee and appointing another Member.” Vacancies in the
commitiee must be filled by the House concerned within 15 sitting days of the vacancy
occurring if that House is then sitting, or, if not, then within 15 sitting days ‘after the next
meeting of that House. Appointments to the committee, and any changes in membership,
are notified to the other House by message,

The Act provides for the commiitiee to:

» consider and specify in a report to each House the general principles upon which
there should be determined the days upon which, and the periods during which, the
proceedings of the Senate and the House should be broadcast;

# determine the days upon which, and the periods during which, the proceedings of
either House should be broadcast, in accordance with the general principles
‘specified by the committee and adopted by each House (see below); and

» determine the days upon which, and the periods durmg which, the proceedings of a
joint sitting should be broadcast.

The commitiee has the power o make such arrangements as it thinks fit for the
permanent safe keeping of recordings of proceedings in either House which are
considered to be of sufficient historic interest. The committee also determines the
conditions in accordance with which a re-broadcast may be made of any portion of the
proceedings of either House.

In 1974, the Act was amended to prov;de for the televxsmg of the joint mttmg of both
Houses in that year. The amendments gave the commmee special powers in relation to
both the broadcasting and televising of those proceedings.””

The commitiee may delegate to a subcommittee the power o determine the days on
which, and the periods during which, the proceedings of either House shall be broadcast,
and any determination of the subcommittee 15 deemed to be, for the prrposes of the Act,
a determination of the commitiee. The flexibility provided by this authority has
facilitated urgent broadcasting changes. A subcommitice must consist of two Members
of the House of Representatives and two Senators. Because of the possibility that only

275 VP 1993-95/111; 1 1993-053/189.

2T NP 1993-95/951, and see § 197374246 Tor case of Scnator; see also VP 19484913 {temporary vacancy);
VP 1951-33/673 (death of Member),

277 See Ch. on “Parhiament and the citizen’.
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one House may be sitting, it is provided that two members of the subcommlttee shall be
sufficient to form a quorum,

The chair and vice-chair are elected by members of the committee at their first
meeting or as soon as practicable thereafter. With the exception of one Parliament, the
Speaker has always been elected chair and the President vice-chair. When both the chair
and vice-chatr are absent a member elected by the members present presides.

All questions arising in the committee are decided by a majority of the votes of the
members present, with the chair, or other member presiding, having a deliberative vote
and, in the event of an equality of votes, a casting vote also.

The committee has power to sit during any adjournment or recess as well as during
the session, and may sit at such times (including times while either House is sitting) and
in such places, and conduct its proceedings in such manner as it deems proper. The
commiitee has been given power to send for persons, papers and re__cords.m

The committee has operated on the basis that, unless otherwise determined, its
proceedings are not open to the public and are not 10 be published without the chair’s
authority. The chair has been empowered to authorise publication of committee
decistons, unless the committee has specifically determined othervx_l:i_se.z.79

Parliamentary J oint Committee on the Australian Security
Inteiligence Organization

Appointiment

‘The Parliamentary Joint Committee on the Australian Securlty Intelligence
Organization is established by the Australian Security Intelligence Organization Act
71979, and is appointed as soon as practicable after the commencement of the first session
of each Parliament. The committee’s functions, procedures and powers are prescribed in
the Act. :

The committee consists of seven members—four Members of the House of
Representatives nominated by the Prime Minister and three Senators nominated by the
Leader of the Government in the Senate. Committee members are appointed by
resolution of their respective Houses and hold office during the pleasure of the House by
which Ehey were appointed, or until the House of Representatives expires by effluxion of
time or is dissolved. A Minister, the Speaker of the House of Representatives, the
President of the Senate, the Deputy Speaker and the Deputy President are not eligible for
appointment to the committee,

A member may resign membership of the committee by notifying the Speaker of the
House of Representatives or the President of the Senate, as appropriate. The notice of
resignation must be in writing, signed by the member, and delivered to the Speaker or
the President, as the case requires. The relevant House is empowered to appoint one of
its members to fill a vacancy amongst the members of the committee appointed by that
House.

Procedures

Meetings of the committee are chaired by a Presiding Member who is elected by the
members, If the Presiding Member is not present at a meeting of the committee, the
members present elect one of their number to preside at the meeting. The member so

278 VP 1973-74/69-70, 137
279 HR. Deb. (27.10.48) 2184; VP 1948-49/1(33. For debate on a similar occurrence in 1947 see H.R. Deb, {23.10.47) 1228-9,
1234-5: HR. Deb. (24.10.47) 1348-50. Buf see also Ch. on ‘Parliamentary privilege’,
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elected may exercise all powers and functions of the Presiding Member in relation to
that meeting, and any matter arsing out of that meeting. The member presiding at a
meeting of the committee has both a deliberative and a casting vote.

The quorum of the committee is four members. There is no requirement in the Act for
the presence of members of both Houses in the make-up of a quorum and, consequently,
the quorum can consist of Members of the House of Representatives only.

The Act requires the commitiee to keep minutes of its proceedings. Where members
do not vote unanimously on a question, and if a member so requires, the names and
manner in which each member voted and the names of members who abstained from
voting are to be recorded in the minutes and in-the committee report.
~ The committee may meet at places within Australia providing that, before a meeting-
place is determined, advice is sought from the Director-General of Security regarding the
suitability of that place. The cormmittee may meet at such times as it determines and may
also meet when the Parliament has been prorogued.

The committee is required by the Act to conduct its reviews, in general, m private.
The committee may determine otherwise in relation to its reviews, but in this case, it
must also seek the spproval of the responsible Ministet.

Functions .
The fonctions of the committee are:
e to review aspects of the activities of the Austrahdn Securlty Imeihgence
_ Organization (ASIO} that are referred to the commitiee; and
e o report to the Minister and, subject to certain conditions prescribed in the Act, to
cach House of the Parliament, the committee’s comments and recommendations
following such a review.
The functions of the committee, however, do not include:
e reviewing a matter that relates to the obtaining or communicating by ASIO of
foreign intelligence;
s reviewing an aspect of the activities of ASIO that does not affect any person who is
an Australian citizen or a petmanent resident;
s reviewing a matter, mcludmg a matter that relates to intelligence collection methods
or sources of information, that is operationally sensitive; or
e originating inquiries into individueal complaints concerning the activities of ASIO,
Subject to these provisions, where the Minister refers a particular aspect of the
activities of ASIO to the committee for review, or when one of the Houses passes a
motion that the committee is to review a particular aspect of the activities of ASIO, the
committee is empowered to review that aspect. In addition, if the committee, by
resolution, requests the Minister to refer a particular aspect of the activities of ASIO, the
Minister may refer that aspect to the committee for review.

Evidence

The committee may require persons to appear before it to give evidence or to produce
documents, providing that a minimum of five days’ notice, in writing, is given (o that
person. When these circumstances ocour, a copy of the notice must also be given to the
Minister. When required to appear before the committee, a person concemed is entitled
to be paid, by the Commonwealth, allowances for travelling and other prescribed
expenses. Evidence may be taken on oath or affinmation and the Presiding Member may
administer an oath or affirmation to a witness.
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A person required to give evidence before the committee may not refuse or fail,
without reasonable excuse, to be swom or make an affirmation, to answer the
comnittee’s questions, or to prodice documents required by the committee. The penalty
for retusal or failure to comply, under these provisions, is $1000 or imprisonment for six
months or both. Should a person kanowingly give evidence that is false or misleading in a
material particular, the penalty is $5000 or imprisonment for two years or both. In such
cases, prosecutions are instituted only by or with the consent of the Attorney-General.

- The Minister may on occasion, for reasons relevant to security, determine that a
person should not give evidence in whole or in part and/or produce documents to the
committee. Under these circumstances, the Minister gives a certificate to this effect to
the committee member presiding. A copy of the certificate is also provided to the
Speaker of the House of Representatives, the President of the Senate and the person
concerped,

Members of the commitize, and members of staff of the committee, both current and
former, are prohibited from either directly or indirectly recording, divulging or
communicating information or documents received, except for the purposes prescribed
in the Act. The penalty for such an infringement is 55000 or imprisonment for two years
or both.

Neither members of the committee nor members of staff of the committee, both
current and former, can be required by a court to produce documents or information
acquired by virtue of their office or employment.

Evidence faken by a committee which ceases to exist before reporting on a matter
may be considered by a committee that is constituted at a subsequent time.

Disclosure to Parliament

Under the provisions of the Act, the committee is prohibited from disclosing in its
reports the identity of a current or former officer, employee or agent of ASIO. It is alse
prohibited from publicly disclosing material or mformation which might prejudice
ASIO's performance of its fimnctions.

Before presenting its reports, the committee is required to obtain the advice of the
Minister as to whether any part of the report should not be disclosed.

Staffing
The committee has a small secretariat employed by the Department of the House of
Representatives.

Other statutory committees

In the 38th Parliament three other joint statutory committees operated:
" the Joint Committee on Corporations and Securities established by the Australian
Securities Conumission Act 1989,
e the Joint Committee on the National Crime Authority established by the National
Crime Authority Act 1984; and
e the Joint Committee on Native Title and the Aboriginal and Torres Strait Islander
Land Fund, established by the Native Title Act 1993. (This committee is subjectto a
five year sunset provision.)
In each case the relevant Acts contained basic provisions dealing with the
establishment, duties and membership of the committee, while providing that matters
refating to committee powers and proceedings be determined by resolution of the
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Houses.™ This approach may be seen as avoiding some of the practical and theoretical
difficulties that could be associated with complex and detailed statutory provision for
committees.

The secretariats of these committees were employed by the Department of the Senate.

EVIDENCE

Extent of Parliament’s investigatory powers

The power of a committee of inquiry to obtain evidence determines, in large measure,
the potential scope and thoroughness of its inquiry. A committee possesses no authority
except that which it derives by delegation from the House by which it is appointed (save
for statutory committees). A committee cannot require the attendance of witnesses and
the production of papers without express authority from the House or Houses (again,
save for statutory committees). A committee is therefore normally granted the power to
call for persons, papers and records in order that it can properdy fulfil its functions.™

Power to send for persons, papers and records

The House empowers most investigatory committees to send for persons, papers and
records. Section 49 of the Constitution confers on both Houses the powers, privileges
and immunities possessed by the United Kingdom House of Commons in 1901. Section
50 confers on each House the right to make rules or orders concerning its powers and
conduct of business. This power extends to commitices and s delegated to the
committee pursuant to standing orders™ , by the resolution of appointment, or by the
relevant statute. Without such authority a commitiee has no power 10 compel witnesses
to give oral or documentary evidence.

When first appointing the Joint Committee on Foreign Affairs in 1952, the Houses
imposed an unusual qualification on the committee’s power 1o send for persons, papers
and records in the resolution:

...the Commitiee shali have no power to send for persons, papers or records wilhout the
concurrence of the Minister for External Affairs and al! evidence submitted to the Comunittee shall be
regarded as confidensial to the Committee . . ™

The Cormmittee of Members’ Interests has power to send for persons, papers and
records but it may not exercise that power (nor undertake an investigation of the private
interests of any person) unless approved by not less than four members of the committee
other than the chair.”

The Parliamentary Joint Commitice on the Australian Security ntelligence
Organization has, by virtae of the Act establishing the committee, some limitations in
respect of the gathering and use of evidence. These are discussed more fully in the
section on that committee (see p, 638).

A committee has no authority to consider or use the evidence and records of a similar
committee appointed in previous Parliaments or sessions unless specific authozity is

280 Resolutions of the 38th Parliament: Joint Committee on Corporations and Secusities, VP 1996/101-3, 223-4, 227-8; Joint
Commiltee on the National Crime Awthority, VP 1996/129-30, 231-2; Joint Commiitee on Native Title and the Aboriginal
and Torres Swait Islander Land Fond, VP 1990/ 127-9, 230-31. ’

281 The pature of these powers s discussed af length in Greenwood and Ellicott, PP 168 (1972},

282 5.0.334.

283 VP 1931-53/129, In lnter Parliaments the restrictions on the committee’s power 10 cail for evidence were gradually eased,
VP 1957-58/13-14, VP 1959-60/25-6, VP 1973-74/52-3. The powers of the modern Joint Standing Commities on Foreiga
Affairs, Defence and Trade are unqualified in this respect, VP 1996/127,

284 8.0, Z8A.
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included in a constituting Act or granted by the House. Authority granted by the House
is included in the sessional or standing orders or resolution of appointment.’™

Statutory secrecy provisions

A number of provisions in Commonwealth Acts prohibit the disclosure of certain
information and create criminal offences for disclosure in contravention of the
provisions. Examples are to be found in the Income Tax Assessment Act and the Family
Law Act. The application of such provisions could become an issue in respect of either
House directly, but is more lfkir.,ly to arise in respect of committee inquiries, and did so in
1990 and 1991, Different views were expressed as to whether such provisions prevented
the provision of such information to a commntee but in August 1991 the SOhCltOI‘-
General advised as follows:

Although express words are not requ]rcd a SuﬂlClE:ﬂﬂy clear intention that the provision is a
declaration under section 49 must be discernible. Accordingly, a general and almost unqualified
prohlbztlon on disclosure is, in my view, insufficient to embrace disclosure 10 C(}ﬂlmlﬂc{:b The nature
of section 49 requires something more specific.”’

(The advice went on (o state that certain provisions in the National Crlme Authority Act
which limited activities of the Joint Committee on the National Crime Authority were
sufficient o fetier the otherwise wide powers of the committee.) _

It is also to be noted that should information prohibited from disclosure under a
general secrecy provision be disclosed in a submission received by a committee or in
oral evidence to a committee, the law of parliamentary privilege would prevent any
action or pros.ec,unon because the disclosure would have occurred as part of proceedmgs
in Parliament’.

Obtaining evidence

Invitation of submissions

It needs to be stressed that most witnesses, far from needing to be compeHed 0 glve
evidence, welcome the opportunity to do so. Soon after subjects are adopted for inquiry,
committees  usually advertise their terms of reference and their desire to receive
submissions from interested individuals or organisations. In addition, letters inviting
submissions-may be sent directly 10 those who are thought o have a special interest or
expertise in the field under investigation. It is completely within a committee’s discretion
io decide whether or net a person who has lodged a submission should be invited to
appear as a witness. When persons give oral evidence their examination is usuaily
substantially based on their written submissions, although it is not considered - that
cormmittee members must confine their questions to matters dealt with in submissions.
Sometimes oral evidence is considered unnecessary and no invitation is issued. (See
p- 655 for further commentary on submissions and exhibits,)

Sometimes, depending on the particular circumstances, a person who has not lodged a
written submission is granted the opportunity to give evidence at a hearing. Committees

285 See Redlich, vol. I3, p. 196; and see Standing Comimittes on Aboriginal Affairs, VP 1980-83/48-9; Select Comumittes on
Tourism, VP 1977/11; Joint Commitiee on the Australian Cepital Tervitory, VP 1980-83/54-5.

286 Opinion of Solicitor-General Griffith 12 August 1991, This view was consistent with a joint opinion given in 1985 by the
Atomey-General and the Solicitor-General, although in 1990 differing views were put forward by officers of the Attorney-
General’s Department. In a 1984 report the House of Lords Committee of Privileges published an opinion by three Law
Lords to the effect that general legistative provisions ovesride previously existing parliamentary privileges (HL 254 (1984) ).
And see Odgers, Th edn, pp. 43-7 and Lindell, op. cit., pp. 408-5. .

287 Parfiamentary Privileges Acr 19587, 5. 16,
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need to have some knowledge of the nature of evidence to be presented so that they can
determine in advance, for example:

¢ whether the prospective witness is acting in good faith;

e whether the evidence is likely to be relevant and/or useful i in the i inquiry;

e what lines of questioning they would like to adopt; and

¢ whether the evidence should be taken in camera.

Occasionally committees have sent questionnaires to appropriate organisations and
used the responses to these questionnaires to form the basis for questioning at hearings.
In 1971 the Select Committee on Pharmaceutical Benefits issued a questionnaire to
manufacturers who co-operated with the commitiee after satisfactory arrangements had
been negotiated to ensure security of the responses. The Standing Comunmittee on
Expenditure frequently obtained information from departments and authorities by
questionnaire.

Evidence from Commonwealth public servants

In 1989 a govermment paper entitled Government Guidelines for Official Witnesses
Before Parliamentary Committees and Related Matters was presented to the House.™
This paper set down similar guidelines to those originally presented in 1978 and updated
in 1984.”° As the title suggests the guidelines are intended to provide general guidance,
not inflexible rules to cover every possible contingency. Basically their purpose is to
assist Commonwealth public servants appearing before parliamentary committees, by
informing them of the principles they are required by the Government to follow.
However, the guidelines state that they must be read in conjunction with relevant
parliamentary and statutory provisions.”

The guidelines set out the Government’s views on matters such as: attendance at
committee hearings; the Government’s expectations in the content of submissions;
privilege considerations; aspects which might give rise to claims for public interest
immunity; publication provisions; means of correcting evidence; and discretions relating
to the extent to which the guidelines are applied.

Whilst these guidelines have not been accepted or endorsed by either House, Ehey
were issued after consultation with parliamentary staff and may be regarded as an
attempt to assist government personnel and the Parliament by setting down the basic
position of the Executive on a wide range of demiled matters connected W1th the
operations of committees. ‘

in 1969 the Joint Commiftee of Public Accoums set down its placnce on questions to
public servants about government policy. This practice, while to some extent reflecting
the particular concerns of a Public Accounts Committee, nevertheless represents a
sensible balance between meeting the needs of most investigatory committees and
recognising the role and responsibility of public servants. The joint committee said:

This Committee does not examine public servants on matters of Government policy. The
understanding of Government policy, however, is ifself essential to the effective operation of the
Cormumittee during specific inquiries as the Comyhitice is concerned with the administrative out-
workings of such pelicy. In these circumstances, the Commnittee has normally proceeded on the basis
of asking public servants to outline for it the particular policy of the Government which is being
administered by them. J does not ask public servants, however, to comment on the adequacy of such
policies. It is not unusual to find that in the implementation of Government policy, departments and

288 PP 244 {1977) 16-17.

284 The guidelines were also incorporated in Hansard, B.R. Deb. {28,11.59) 3041-22,
290 VP 1987-89/1662.

291 Guidelines, paras, 2--3.
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anthorities develop administrative policies. In the past, the Commitiee has regarded this type © of

policy as within ifs purview and has examined public servants in the administrative policy field.”
This practice is acknowledged in the 1989 government guidelines.

The Standing Committee on Procedure has recommended the adoption by the House
of the following provision to be observed by committees of the House:

A departmental officer shall not be asked to give opinicns on matters of policy, and shall be given
reasondb]e? opportumay to refer guestions asked of him or her to superior officers or to the appropndte
Minister.”

{See also “Public mtereqt meumty atp. 646, )]

Compulsory attendance

If a pérson dechnes an invitation to glve evidence, a committee invested with’ power
to send for persons, papels and records may issue a summons, signed by the comunittee
secretary, ordering the person to attend before it and to bring such documents as the
committee specifies.” The form of the summons is not prescrzbc,d by standing orders or
by statite.

It appears to have been the practice of committees eslabhshc—:d in the early years of the
Parliament to issue what were called ‘summeonses’ to prospective witnesses, whether or
not they had shown any reluctance to appear. Contemnporary practice is for prospective
witnesses to be invited to attend on the committee. The Procedure Committee has
proposed the adoption of the following provision:

A witness shall be mvited to attend a commiitec meeting to give -evidence. A witness shail be
summoned to appear (whether or not (he witness was previously invited 1o appear) osﬂy where the
comymittee has made a decision that the circurnstances warrant the issie of a summons.’

In 1963 the Joint Select Committee on Parliamentary and Government Pubhcatzons
summonsed two witnesses to appear before it. The witmesses were required to give
evidence in relation to alleged threats to a witness because of evidence he had given to
the committee, Each summeons, which was signed by the clerk to the committee, showed
the full name, de%;gnatmn and address of the person being summonsed. Ina further case
a witness, while willing to give evidence before a particular commitiee, was concerned
that the type of evidence that he would give might affect his future employment
prospects. On that basis the witness was concerned that it should not appear as if he was
appearing of his own volition. Accordingly the committee resolved to assist the w1tness
by summonsing that witness to appear before it

On relatively rare occasions, commitices intent upon obtaining evidence from
particular individuals or organisations reluctant to provide it have drawn attention to
their powers to compel the giving of evidence and to the possibility that failure to
comply with their orders might be deait with as a contempt of the House. This approach
has successfully avoided the necessity of resorting to the issue of a summons.

Tt is unlikely that the House would take any action against, or in relation 10, 2 recusant
witness until that wﬂness had refused or neglected to obey a formal summons. Failure to
accept an invitation or request to appear before a committee could not be interpreted as a
failure to obey an order of the committee. This view was supported by the Altomey-
General in 1951 when the Senate Select Committee on National Service in the Defence

292 Joint Commitice of Public Accounts, 114h Report, PP 162 (1969) 3.

293 PP 100 (1989), The recommendation had not been adopted formally at the time of publication, but in practice committees
operate on this basis.

294 8.0. 3534; May, p. 628,

293 PP 100 (19891, The recommendation had not been adoptad formally at the tine of publication,
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Force reported to the Senate the failure of the Chiefs of Staff of the armed services and
other specified officers of the Commonwealth service to appear before it (see p. 649).7°
According to May when a witness is in the custody of any prison, the keeper may be
ordered to bring the witness in safe custody for examination as often as the witness’s
attendance is considered necessary. The Speaker may issue a warrant accordingly.””

Answers to questions, provision of information

A committee may demand that wimesses answer questions. May states that witnesses
are bound to answer all questions put to them and cannot be excused on grounds such as
that: .

e they may become subject to a civil action;

= they have taken an oath not to disclose matler;

e matter was a privileged communication (for example by a client to a solicitor);

e they have been advised that they cannot do so without the risk of mcr:mma{mg

themselves or being exposed to a civil suit; or
. & they would be prejudiced as defendants in pending liti ganon

it is acknowledged that some of these grounds would be accepted in a court of law. It is
also noted that a witness cannot refuse to produce documents in his or her possession on
the ground that they are under the control of a c lient who has given instructions that they
not be disclosed without the client’s anthority.”™ :

- As a committee may only exercise compulsive powex,s in-relation to maﬁers which the
House has delegated to the committee by way of its terms of reference, a witness may
object to a question on the grounds that it is outside the commitiee’s terms of reference
or that the terms of reference are outside the House's constitutional powers.

- If a witness objects 1o a question the commitiee may, and frequently does, exercise its
discretion in the witness’s favour. If the committee needs to deliberate on the objeciion,
the witness and any other strangers present are required to withdraw while it does s0.” If
the objection is overruled, the wimess is required fo present the oral or documentary
evidence required. Failure to provide such evidence may be reported to the House and
the winess may be punished for contempt (see p. 660},

The April 1989 Procedure Committee report Commitice Procedures for Deaimg with
Witnesses proposed the adoption by the House of the following provisions;

The Chair of a committee shal! take care to ensure that all questions put to witnesses are relevant to
the committee’s inquiry and that the information sought by those questions is necessary for the
purpose of that inquary. '
Where a witness objects to answering any guestion put to him or her on any ground, including the
grounds that it is not refevant, or that it ray tend to incriminate him or her, be or she shall be invited
to state the ground upon which he or she objects to answering (e question. The committee may then
consider, in carers, whether it will insist upon an answer to the question, having regard to the
relevance of the question to the committee’s inguiry and the importance to the inguiry of the
information sought by the question. If the committee determines that it requires an answer (o the
question, the witness shall be informed of that determination, and of the reasons for it, and shall be
required to answer the question in camera, unless the committee resolves that it is essential that it be
answered in public. Where & witness declines to answer a quesuon to which a comumittee has required
an answer, the committee may report the facts to the House.™

(See also comments at p. 642 about statutory secrecy provisions.)

296 S.Deb. (8.3.51) 155-7.

297 5.0. 361 3e¢ Ch. on ‘Parliamentary privilege’, the *Banksiown Observer’ Case (1955),

298 Muy, p. 680.

299 5.0. 366

300 PP 10 (1989), The recommendation had not been implemented formally at the time of pubiication.
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In 1982 the Joint Committee of Public Accounts suminonsed the Commonwealth
Crown Solicitor to appear before it with a number of files the commiliee considered
would be pertinent to an inquiry. The Commonwealth Crown Solicitor refused to
produce the documents sought by the commitiee, and in answer to a question without
notice on 19 October 1982, the Attorney-General stated that the reason the Crown
Solicitor wouid not produce the documents was on the ground of legal professional
privilege.”

On the following day the chair of the committee, by leave, made a statement to the
House to the effect that the Commonwealth Crown Selicitor’s claim was nappropriate.
in addition, the chair incorporated a legal opinion supporting the committee’s argument
and the chair also drew attention to the Greenwood and Ellicott paper which stated:

1t also follows from the wide powers which committees can exercise that, if ordered to preduce a
document which contained compmmications which were privileged before Courts of law (e.g.
between solicitor and client), a person would be in contempt if he did not do so.

Although these privileged communications are usually respected by commiitees, commiitees are not

testricted in the same way as the Courts.™

Compmittees have at times had to negotiate with witnesses who were reluctant to
provide specified evidence. The success of committees in such negotiations has been
fargely due to them being able to draw attention to their undoubted powers and the
means by which they may be enforced.

In 1975 a witness representing his employer before the Standing Committee on Road
Safety indicated that a document sought by the committee would be provided only on
the ‘condition that it be kept confidential, The committee was not prepared o give that
undertaking as it believed it to be in the public interest that the document be published.
The witness persisted in his refusal. The committee resclved to call for the document
pursuant to its power to call for persons, papers and records. The committee secretary, on
the committee’s authority, wrote to the managing director of the company acquainting
him of the circumstances and drawing his attention to the commiftee’s resolution. The
managing director was informed that, if the document requested was not provided within
seven days of the date of the secretary’s letter, the secretary would have no altemative
but to implement the committee’s resolution and summons him to appear before the
committee with the document. The document was subsequently prowded and was
published in the committee’s report.”

In April 1989 the Procedure Committee proposed the adoption of the following
resolution to be observed by committees:

‘Where a committee desires that a witness produce documents or records vclevaat fo the commiittee’s
inquiry, the witness shall be invited to do so, and an order that documents or records be produced
shall be made (whether or not an invitation to produce documents or records has previously been
made) only where the committee has made a decision that the circumstances warrant such an order.™

Public interest immunity

THE GOVERNMENT'S STRONG POSITION :

Commonwealth public servants appearing before committees as private individuals to
give evidence unrelated to their past or present duties as public servants, are bound by
orders of a committee. They are open to the same penalties as any other citizen if they do
not obey. While in principle they are equally bound when summoned to give evidence

30] HR. Ixeb. (19.10.82) 2163,

302 PP I6s (1972 33,

303 PPI56{1576),

304 PP 100 (1989). The recommendation had not been implemented forimally at the time of pubiication,
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relating to their official duties, in practice their position is somewhat different. This is
particutarly so with respect 1o {atlure or refusal to answer a committee’s guestions. They
may, under certain circumstances and on behalf of their Minister, claim public interest
immunity, that is, they may seek to decline to provide certain oral or documentary
evidence on the grounds that its disclosure to the conmumittee would not be in the public
interest. It is doubtful, however, whether a poblic servant, cven on instructions from a
Minister or ihe Goverﬂment, could refuse or fail to obey a summeons to attend before a
committee.”

The Joint Committee on the Parliamentar y Commlttee Sys*tem reported: thal the
application of the rules of public interest immunity was ‘one of the most vexed questions
of committee procedure’. It concluded:

Notwithstanding the authoritative literature and knowledge of the apphcauon of the rule in other

Commonwealth Parliaments the Committee finds itself unable to offer any clarification of the rules. 0

Public interest immunity in relation to parliamentary proceedings 1nv0}ves ‘the
following considerations:

e the belief that the House’s power to require the p1oductzon of documents ané giving

of evidence is, for all practical purposes, unlimited;

¢ the view that it would be contrary to the public interest for c,ertaln information held

by the Government to be disclosed; and

e the fact that the Government, by definition, has the suppon of the majomy in the

House and, in practice, on its comimittees,

There is obvious potential for Governments, by abuse of thelr strong position in this
regard, to undermine the efforts of the House and its committees to call Governments to
account. The Joint Committee on the Parliamentary Committee System commented:

It is clear that crown privilege is relied on by governments o protect themselves. The protection of

the conﬁdeﬂtxahty Df advice 1o Ministers or secur;ty matters i5 a shield behind whlch wilnesses

sometimes retreat,”
COVERNMENT GUIDELINES

The pnnap}es upon which Governinents have proceeded to deal with public interest
immunity were summarised by Greenwood and Ellicoit. They drew on two documents
in particular, namely, a letter of November 1953 to the Joint Committee of Public
Accounts from the Prime Minister and a letter of Seplember 1956 from the Solicitor-
General 1o the Senate Regulations and Ordinances Committee.”” These principles have
been substantially incorporated in the Government’s Guidelines for Oﬁicial Witnesses
before Parliamentary Commttzees and Related Maters. Key points in the guidelines
inclide the following:

e the privilege involved is not that of the witness but that of the Crown;

e if a witness attends to give evidence on any matter in which it appears that issues of
public interest immunity may be concerned, the witness should endeavour to obtain
instructions from a Minister beforehand as to the questions, if any, which the
wiiness should not answer;

305 See Campbell, ‘Pactizmment and the Exccutive’, in Leslie Zines (ed), Commeniaries on the Australian Constitstion,
 Butterworths, 1977, p. 100.
306 ‘A New Parliamentary Committee System’, Report from the Joint Commitiee on the Parliamentary Commitice System,
PP 128 {1976) 87.
307 PP128(1976) 87,
308 Both are quoted in [ull in Odgers, 6th edn, pp. 83044
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e if questions arise unexpectedly in the course of an inguiry, the witness should
request postponement of the taking of evidence to enable the Minister to be
constlted;

¢ if the Minister decides to claim immunity, normally the Minister should write to the

" committee chair to that effect;

# should the committee regard information about which a claim for public interest
immunity may be made as necessary, consideration should be given to agreeing on
a means of making it available in some other form, such as in camera evidence; and

e before deciding whether to grant a certificate, the Minister should carefully consider
the matter in the light of the relevant principles. -

It needs to be emphasised that the fowrth point, regarding a letter from a Minister to a
committee, simply récognises that it is the Minister, not an officer, who may claim public
interest immunity. In this respect it therefore represents sound prdCtICC However, as
already indicated, a committee may negotiate further with a ‘Minister’ " or the Prime
Minister. Ultimately it is, in principle, open to the committee to challenge the Minister's
claim i the House by raising the Mmister s, or the Government’s, behaviour as a
contempt of the House.™

COURT PRINCIPLES AND PRACTICE AND THEIR RELEVANCE

Despite the obvious differences between parliamentary and judicial proceedings it is
useful to consider the attitudes adopied by the courts towards public inferest immunity.

On 9 November 1978 the High Court of Australia, in its decision in the case of
Sankey v. Whitlam and others, made important statements about the principles involved
and set precedents for court practice in relation to it.”” The decision reflected a
continuing trend away from accepting a Minister’s cerfification fhat information cannot,
in the public interest, be disclosed to the courts. The High Court’s decision superseded a
long-held view (House of Lords in Comway v. Rimmer'"”) that certain classes of
important government documents can be excluded automatically from production in
court proceedmgs simply on a plea for secrecy by a Minister or senior public servant, a
view often put in relation to parliamentary committee proceedings.””’ The High Court
held that the claim ‘of privilege must be considered in the light of the nature of the
documents, and not just of their belonging to a class of documents, and that where there
was a real doubt as to whether a document should be withheld, a court could look at the
document and decide whether it should be produced.

COMMITTEE PRACTICE

The reality of the Government's effective capacity to refuse to disclose information or
documents to the House or its committees, no matter how important they might be for an
mvestigation, is not lost on Members, Neither the House nor the Senate has ever
persisted in its demands for government documents or oral evidence to the point where a
charge of contempt has been laid.

309 PP 168 (19723 37-8.

310 See for example efforts by the Joint Committee on Migration Reguiations fo gaio access to departmiental information and the
corpromise whereby the cormmittee chair and deputy chalr were given access to the papers. Commitiee minutes of
proceedings 19.7.90, 4.9.90, 18.10.90.

311 And see Senator Greenwood’s later view on the conclustveness of a Minister's certificate, PP 215 (1675) 51,

312 Sankey v. Whitlam and others (1978) 142 CLR 1.

313 Comway v. Rinuner (1968} AC 910,

314 PP 168 (1972) 3340, see also Solicitor-General's letter to the Senate Reguiations snd Ordinances Committee, quoted in
QOdgers, 6th edn, pp. 83444,
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in 1951 the Government directed that the Chiefs of Staff of the armed forces and
other officials should not attend before a Senafe select committee ingquiry into national
service, The grounds upon which the Government based its direction are of nterest. In
the first instance the Prime Minister indicated that permanent officers of the armed
services or the public service should not be expected to comment on government palicy,
and that they would have no allernative but to claim privilege if such opinions were
sought. He therefore saw little purpose in their attendance. The commitiee chair
responded o the Acting Prime Minister that the commitice was primarily concerned
with factual evidence, not with comment and opinions on government policy, and that it
would thesefore invite the officials to give evidence. Afier the officials had received
letters inviting them to attend to give evidence the Acting Prime Minister informed the
commitiee’ that Cabinet considered the officials’ participation in the inquiry ‘would be
against the public interest’. He stated further:

Itis quﬂe impossible to draw the line between what your Committee midy Lall “factual” and what is
“policy”, and it should not be for any official or for the Committee, in the view of the Government
on matters which may touch security, to decide whether it is either one or the other.””

The failure of the committee to summons the officials was not mentioned but the
Artorney-General subsequently referred to it in debate.”

In its report to the Senate the commitice acknowledged that it was for the Senate itself
to decide on any action to be taken, The commnittee, nevertheless, drew attention to
established practice that neither House of the Parliament could punish any breach or
contempt offered to it by any member of the other House. It recommended therefore that
in so far as House of Representatives members of Cabinet were concerned, a statement
of the facts should be forwarded to that House for its consideration, As to the Senate
members of Cabinet the commitiee recommended; :

.if the Senate decides that a breach of privilege has been committed, the action to be taken by the

Senate sheuld be aimed at asserting and upholding the cherished principle of the right of the benale

1o the free exercise of its authority without interference from the Cabinet.””

The special report was presented to the Senate and a motion for its ad(}ption wWas
moved.”” The debate on the motion was not concluded when the Senate was dissolved
on 19 March 1951. As the matter was not revived the issues were left unresolved,
Furthermore, it could be argued, as the committee did, that the failure 10 issue a
summons was not the ceniral issue, as this was not given as a ground for the
Government’s refusal to permit the officers to attend.

Significant factors in the case were not only that the committee consisied entirely of
opposition Senators, but also that the Opposition held a majority in the Senate at the
time. If this had not been so, it can be surmised that events would have been very
different. Indeed the committee may not have been appointed. The case perhaps best
illustrates the importance of party political realities in any consideration of parliamentary
access to information held by the Government.

In 1975 the Senate Comrmittee of Privileges reported on the refusal of officials, at the
direction of the Government, to give oral or documentary evidence at the Bar of the
Senate on the Whitlam Government’s overseas loans negotiations. The committee
divided on pasty Hnes."”

315 §2{1950-518.

316 5. Deb. (8.351) 154-7,

317 §2(1950-31) 16,

318 T 1950-31/215, 220 _
319 ‘Matters referred by Senate resolution of 17 July 1975°, Report of Senate Standing Corumittee of Privileges, PP 215 (1975).
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In 1967 the Joint Committee on the Australian Capital Territory requested the
Department of the Interior to produce all relevant papers in connection with applications
to subdivide raral land in the Australian Capital Territory and certain acquisitions. The
department, on the advice of the Attorney-General, replied:

Advice now received is that the Minister can properly object to produce to a Paliamentary

Committee Departmental documents that disclose the nature of recommendations or advice given by

officials, either directly to Ministers or fo other officials, in the cowse of policy making and

administration. If it were otherwise, there would be a danger that officials wouid be deterred from
giving full and frank advice to the Government.

On-the basis of this advice, the Minister has personally considered what docurnents should be given

to your Committee; he has decided that he must object o the production of documents to the

Committee that represent recommendations or advice given or to be given o the Government by

public officials, for the reason that these are a class of docwment which it would be contrary to the

- public interest to disclose.

However, documents that do not come within this c‘ncgm Y arzd are relevant to the mdtlejs mentioned
in your letters of 28th and 30th Nevember, are produced for the Commlttce s examination. These
papers provide the factual information requested by the Committee.™

The commiitee did not press for the other papers requested.

While objections by officials to presenting certain evidence have sometimes been
readily accepted, the evidence has at times been so important that the committee has
persisted. This persistence has taken the form of requiring the witness or prospective
witness to consult with the departmental secretary or Minister, or of the commitiee or its
chair negotiating with the deparimental secretary or the Minister.

In 1977 a subcommittee of the Standing Committee on Expenditure was able to
obtain important information, initially refused, after the chair talked to a witness’s
superior officer who in turn sought the Minister’s approval. No objection was raised to
the committee’s subsequent publication of the evidence. The same committee was
unsuccessful in certain other attempts to obtain information from the Govemment and
brought this to the attention of the House in a report describing its first year of operation.
The committee indicated that the Prime Minister had refused to provide it with two sets
of documents, even on a confidential basis, on the ground that they were internal
working documents, Attention was drawn to the fact that the documents would have
helped the committee to determine. which matters under nvestigation it should
concentrate upon and in tum would have enabled it to use its Jimited resources to greater
advantage. The committee urged Governments, if necessary, to find ways of minimising
restrictions on information to be made available to commitiees, for example, by
providing documents with offending material removed.”™ This latter course has in fact
been followed on occasions.

The subject of relations between committees and the Executive arose in 1992-3 in
respect of a Senate select commiftee inguiry into the Australian Loan Council. This case
is referred to at pp. 654 and 652 in relation to evidence from Members of the House and
State Merrbers.

In 1994 in relation to.a. Senate select comumittee inquiry concerning the print media
the Treasurer instructed officials not to give evidence or to provide certain documents to
the committee. This case preceded the introduction of a private Senator’s bill seeking to
give the Federal Court responsibility to adjundicate in cases of disputed claims for public
inferest INMUBHY (see bel(mz),322

320 Letter {rom the Secretary, Depariment of the Interior, dated 21 December 1967,
321 PP 244 (1977) 20.
322 And see Odgers, Tth edn, pp. 4926,
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The course mostly followed by committees in an attempt to circumvent the possibility
of public interest immunity being claimed is to undertake to treat oral or documentary
evidence as confidential. This confidentiality can create difficulties when the commitiee
comes to drafting its report. The risk is run of publishing conclusions and
recommendations which on the published evidence may appear unjustified. Apart from
this, the public is prevented from drawing its own conclusions on the basis of all the
material evidence. : : a

PROPOSAL FOR COURT INVOLVEMENT

In December 1994 the Committee of Privileges reported on a proposal, contained in a
bill presented by a private Senator, to give to the Federal Court responsibility to
determine disputed claims for public interest immunity. The commitiee recognised the
appeal of a mechanisim to allow such disputes to be resolved, but was not convinced that
the proposal should proceed. Tt supported the observations of the Joint Sefect Committee
on Parliamentary Privilege in its 1984 report that neither House had ever conceded that
any other institution should make such determinations and that such conflicts, which it
described as quintessentially political, should be left to the Parhdment and the Executive
to resolve.”

See also Chapter on ‘Papers and documents’.

Evidence from State public servants and State Members

State public servants have appeared before House and joint commitiees in response 10
an invitation, The need to have due regard to the position and responsibilities of State
and Territory Governments is recognised. Most recent practice has been for committee
chairs to wiite to the relevant State or Territory Ministers seeking co-operation with
inquiries. Subsequently contact may occur at officer level. Co-operation is usually
forthcoming but in some cases State Governments have been seen as unhelpful because
of either refusal to co-operate or failure to contribute to an inquiry.™

As with Commonwealth officials it is accepted practice that State officials will not be
asked to comment on government policy. In fact, State authorities have often insisted on
agreement to this condition before permitting their officials to give evidence. Requests
for personal appearances before committees by State officers are usually directed to the
relevant Minister, unless a contact officer has been nommated and adequate notice of
need for attendance is given. :

The question of State public servants being compelled to give evidence before
committees of the House of Representatives poses special problems, as constitutional
issues are added to those relating to the role and responsibilities of government officials.

It is unclear in law as to whether the Commonwealth Houses and their committees
have the full investigatory powers of the House of Commons or whether they are limited
to those matters on which the Commonwealth Parliament may legislate. If the latter were
the case, committees of the House could not expect that any demand that witnesses
attend before them and give evidence on maiters outside these constitutional limits could
be enforced. Beyond those limits evidence could be sought only on a voluntary basis
from any person, including State Ministers and officials.

No committee of the Commonwealth Parliament has been prepared to summons a
State public servant or Minister to give documentary or oral evidence Wwhich they have

323 PP 408 (1995); and see Lindell, op. cit,, pp, 413-21 concerning possible judicial review,

324 ‘Lack of Co-gperation by the Queensland Government’, House of Representatives Standing Commitiee on Aboriginal Affairs,
PP 282 (1982); “Telecommunications interception, dated 20 November 19886, incorporating dissenting report’, Juint Select
Caommitice on Telecommunications Intercepition, PP 306 (1986).
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been unwilling to provide. If such a summons were issued, a State Government could
seek to challenge it in the High Court or simply claim public interest immunity. In the
highly unlikely event of either House of the Commonwealth Parliament attempting to
deal with a State Minister or Goverment for contempt, the matter would appear to be
one to be decided by the High Court.

In 1953 the Parliamentary Standing Committee on Public Works sought the Solicitor-
General’s advice as to its power to summons a State official to give evidence before it
The Solicitor-General considered the matter so doubtfui that the advice given was
against making a test case by summoning a State officer’™ (see p. 632). The relevance of
this opinion to other comnittees’ powers is unclear as the Public Works Committee
derives its power from statute, whereas committees appointed by resolution or pursuant
to standing or sessional orders, given the appropriate authority, enjoy the powers of
committees of the House of Commons as at 1901 by virtue of section 49 of the
Counstitution. :

In light of the unclem consututlond} situation, a cominittee woulci be pmdent to Scek
advice from the Law Officers before deciding to summons State officials or State
Ministers to provide oral or documentary evidence. This was the case in 1982 when the
Standing Committee on Aboriginal Affairs was concerned over what it regarded as a
lack of co-operation by a State Government in two of its inquiries, The committee had
sought the Attorney-General’s advice, which confirmed that the committee did not have
the power to require the atfendance of State officess. If' the resolution of appointment of
the committee was to be amended to give the committee this power, then the Attorney-
General’s advice was that serious constitutional questions would arise. The committee
feit that it was being hampered in making worthwhile recommendations and it reported
its view that the State Government deserved strong condemnation for its lack of
willingness to cooperate with the committee.™

During the cotrse of an inquiry nto the Australian Loan Councit in 1993 a Senate
select commiftee sought to receive evidence from five Members of State Parliaments.
The committee recommended in a special report that the Senate ask the State Houses
involved to require the attendance of the Members in question. The Senate passed such a
motion.” Odgers reports that the Houses of the Victorian Parliament did not agree to
require their Members to attend, but gave leave for them to appear if they thought {it and
the Legislative Assembly of New South Wales accepted a staternent by its Speaker that it
did not have the power to compel its Members to appear before the committee.™ In the
event none of the Members listed in the motion gave evidence,™

Evidence from Members, Senators and parliamentary officers

Members or Senators may appear as witnesses before committees of the House,

If a Member, including a Minister, volunteers to appear before a House committee the
Member may do so and does not need to seek leave of the House. Ministers, including a
Prime Minister, have appeared before committees of the House, and Ministers have
briefed general purpose standing committees at the commencement of inquiries.

May states:

325 Opimion by Solicitor-General, to the Secretary of the Parfiamentary Standing Committee on Public Works, dased
16 September 1953,

326 VP I980-83/1161; PP 282 (1982)

327 T 1993-95/565-0. The resolution aiso requested the House of Representatives to require the Commonweaith Treasurer’s
attendance, see p. 654,

328 Odgers, Tth edn, pp. 444-3.

329 PP 449 (1993).
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A Member who has submitted himself to examination without any order of the House is treated like
any other witness.™

If a committee desires a Member to appear as a witness, the chair must reguest in
writing the attendance of the Member. If the Member refuses to attend or to give
evidence or information as a wilness, the commiltee is required to acquamt the House of
the circumstances and may not summon the Member again to attend the committee.”™ Tt
is then for the House to determine the matter. These procedures have never had to be
implemented in the House of Representatives. In appearing before the Committee of
Privileges, Members (and Senators) have, like all other witnesses, been required to sweat
an oath or make an affirmation and have been dealt with in the same manner as other
witnesses.”

In 1920 a Senator of his own volition sought consent of the Senate to a,ppuar before a
House of Representatives committee. The Senate, by motion, granted the Senator leave
to attend and give evidence to the committee if he thought fit.™ However, in 1973 and
1976 Senators appeared before the House of Representatives Standing Committee on
Environment and Conservation wnhout seeking leave of the Sepate. Their appearance
was at their own request.

There have been several instances of Members of lhe House who have appeared, as
Ministers, before Senate committees.”™ In 1981 the Speaker voluntarily appeared before
the Senate Select Commitiee on Parliament’s Appropriations and Staffing.

In the same year the chair of the Senate Standing Committee on Finance and
Government Operations wrote to a former Minister for Primary Industry regarding the
apparent conflict in evidence given to the Senate commiittee during the course of its
inquiry into the Australian Dairy Corporation and its Asian subsidiaries.” The former
Minister, who at the time had another portfolio, wrote to the committee. There was still a
discrepancy between the sworn evidence of one witness and the recollections of the
Minister as expressed in-the letter. As a result of further correspondence the Minister
made a personal explanation in the House of Representatives. During the course of this
personal explanation the Minister stated:

I do not believe it appropriate that & Minister of this House should appear and give sworn evidence
before a committes of the other House.™

A copy of this personal explanation was forwarded to the committee and the chair made
a statement to the Senate shortly afterwards.

Standing orders of both Houses set down procedures to be followed if a member of
the other House is to be called to give evidence before a commiittee. If a committee of
the House wishes to call before it a Senator who has not volunteered to appear before it
as a witness, a message 1s sent to the Senate by the House requesting the Senate to give
leave to the Senator to attend for exammanon " Upon receiving such a request the
Senate may authorise the Senator to attend.”™ In 1901 the Senate ordered that a Senator
have leave to give evidence before the Select Committee on Coinage if that Senator

330 May, p. 675,

331 S.0.357.

332 PPT7{1994) 3,

333 3 1920-213/15%; 8. Deb. (13.9.20) 4531,

334 Gdgers, Gthedn, pp. 871-2, and 7t edn, pp. 4434,

335 “The Austratian Dairy Corporation and its Asian Subsidiaries”, Senare Standing Commintee on Finance and Government
Operations, PP 153 (1981} 149-51, 166

336 MR Deb. (75812110,

337 8.0.35%; g VP 1693-05/396.
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thought fit™ and, in response to a request from the House of Representatives™ , the
Senate granted leave to authorised Senators to atiend and give evidence hefore the
House of Representatives Committee of Privileges.™ The Senators appeared and gave
evidence having sworn oaths/made affirmations.” '

The same procedures are followed if an officer of the Senate is to be requested to give
evidence.’” Upon receiving such a request the Senate may authorise the officer to attend
the committee.” If a Senate commitiee were to formally seek the attendance before it of
an officer of the House™ , standing order 360 provides that the House may mstruct its
officers to attend the Senate or any Senate committee.

Using similar procedures to those followed by the House™, the Senate has requested
that Members of the House be given leave to attend and be examined by Senate
committees. The House has several times resolved to grant such leave to Members,
adding the qualification that the Member may attc—:nd and give evidence if the Member
thinks fit.”"" In 1913 the House considered a request from the Senate that six named
Members, mciudmg the Prime Minister, be granted leave to be examined as witnesses
before the Senate Select Committee on General Elections. On motion moved by the
Prime Minister, the House resolved to grant such leave only to three of the Members, all
of them opposition Members. The Prime Minister explained that the three government
Members whose dttendance had been requested were not incloded in the motion becanse
they did not desire {0 atiend.” After the receipt of the message from the House was
anmounced in the Senate, the President stated in answer to a question:

The Senate sent a request to the House of chrf:sentdtwes but it is no part of our duty, nor have we

any right to dictate to the House of Represematwcs as to what it should or should not do. We have no

right to ask it to give reasons as to why it has complied with a part and not the whole of our request.”

A similar request for the attendance of Members before another Senate committee
was received later on the same day and was dealt with in like manner.”

In 1993 the Senate requested the House to require the attendance of the Treasurer
before a Senate select commitiee.” The request was considered by the House, but
rejected, in the following terms: '

That the House of Representatives . . . :

() notes that the Senate’s request that the House reguire the attendance of a Member of the House
before a committee of the Senate does not conform with the practice of requesting the House to
give leave for a Member to attead;

{b} resolves that it is not appropriate that a Minister of this House should appear and give evidence
before a commitiee of the Senate againsi the Minister’s will;

(c) further resolves that it is not appropriate that any Member of the House of Representatives be
required 1o appear before a committee of the Senate agamst the Member's will;

{d) confirms that it is for each Member (o determine whether the Member thinks fit to appear before
a commiitee of the Senate; and

338 VP 1901-02/109, 113; T 1901-02/88.
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(e} declines fo require the Honcurable John Dawkins MP to attend before the Scna{e Select
Committee on the Functions, Powers and Operation of the Australian Loan Council.”

In 1901 the House granted a Member leave, if he thought fit, lo attend and be

LXclEl’lli’%ﬁd by a select committee of the Victorian Legislative Assembly.™

1975 the Joint Committee on the Parliamentary Commitice System termaily
soughi the agreement of the Clerk of the House to the appearance before it of two
officers of his department. Tt was noted that the standing orders concerning the
appearance of parliamentary officers before committees were always mterpreted
liberally. Formal approval was sought in this case because the officers concemed sought
to present personal views rather than to speak on behall of the ciepartment The Clerk
gave his approval.

In 1971, al the request of the Commntee of Pr1v1lcgcs the Clerk Ass;stant and the
Serjeant-at-Arms appeared before the committee to give their account of the proceedings
referred to in the amcle in the Daily Telegraph which had been refeu'ed o the commitiee
for examination.”™ In 1973 the Secretary of the Joint Committee on Prices appeared
before the Committee of Privileges and in 1987, members of a select coramittee
secretariat gave evidence to the committee, In 1978 the Clerk of the House and the
Serjeant-at-Arms appeared before the Senate Committee of Privileges to give evidence
in relation to the security of Parliament House.”™ The Clerk and other officers have
appeared informally . before the Procedwre Committee to discuss matters being
considered by the Committee.”™ At the request of the Standing Committee on
Community Affairs, the Assistant Secretary (Committees) appeared at a public hearing
of the committee in 1995 in relation to its inguiry into migrant access and equity.™”

Documentary evidence-—additional considerations

Documentary evidence, by its very nature, raises issues which do not arise in the case
of oral evidence. These sepdrdte issues are considered here.

Submissions and exhibits

The provision of written material to committees is a basic feature of modern practice.
There is no fixed form or format for submissions, although it assists if they are in
typewritten or printed form; a single page letter and a large elaborately presented
document can each be accepted as a submission. Distingaishing features of a submission
are that it is prepared for the purposes of presentation to a committes, sent {*submitted’)
to the committee and received by it. There is no obligation on the author of a subrission
to address the full terms of reference of an inguiry; comments or information may be
provided on one or more aspects only.

The protection of parliamentary privilege (for example, in conferring immunity from
action for defamation) applies to the preparation of a document for the purposes of or
mcidental to the transacting of the business of a committee and the presentation or
submission of a document to a committee.” In addition, committees may anthorise the
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publication of submissions, thus conferring privilege on their wider publication. In the
absence of such motions submissions remain confidential and any wider publication
would not be protected and may give rise to a matter of contempt. In addition, if a
committee directs that a submission be treated as evidence taken in camera (see p. 671)
the provisions of section 13 of the Parliamentary Privileges Act in respect of
unauthorised publication are available. ' _

Committees may order that submissions or other documents be returned if they are
not considered relevant. ™ '

‘Exhibits are items (most commonly documents) presented to committees or obtained
by them during an inquiry—-either by being sent in or by presentation during a hearing.
While a submission is a document prepared solely for the purposes of an inguiry, an
exhibit is not. An exhibit is a document or item created or existing for another purpose
but presented to a committee or obtained by it because of its perceived relevance to an
inguiry or to a matter under consideration. Typically, an exhibit would be a copy of a
document or record—perhaps held by a person, organisation or department for other
purposes but seen as relevant to the inquiry. Sometimes persons may seek to tender as
exhibits copies of material published elsewhere. When such material is readily available,
there is less point in receiving and retaining it as an exhibit. The act of presenting an
exhibif to a commitiee would normally be protected by parliamentary privilege, although
it would not be expected that committees would authorise the publication of exhibits, so
any wider publication would not be 'protec'ted.m Sometimes commitiees have, however,
authorised the publication of exhibits.” Committees have sometimes received exhibits
as confidential exhibits.”” A submission to another committee has been received as an
exhibit—a course which may be seen as minimising the burden on the authors of the
document.™ '

Search for documents

Greenwood and Ellicott suggested that it would be within the competence of the
House ‘to authorise an officer to search for specified documents or classes of documents
in a particular place and order that they be inspected or copied or brought before the
House’.”™ They considered the power to give such an order was conferred on a
committee by reasont of a power to send for documents. They conceded that this view
was arguable and felt that it was a power which should only be used in exceptional
circamstances. Even if this power is conferred in the way stated, the most appropriate
course of action for a committee Taced with a refiasal by a witness to produce specified
documents would be to acquaint the House of the refusal so that it may make a
determination (as with oral evidence™), It would be inappropriate for a commitiee to
take direct action to search for a copy or take possession of docwmments without first
informing the House and secking a determination from it. May cites disobedience to or
frustration of committee orders for the production of papers as an instance of

366
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Withdrawal, alteration, destruction or return of documents

No document received by the secretary of a committee may be withdrawn or altered
without ‘the knowledge and approval of the committee.™ A document becomes the
property of a committee as soon as it is received by the secretary or by a member of the
committee itself. Normally, unléss a committee did not wish to receive a submission (for
example, on the grounds that it was not relevant to the committee’s inquiry—see below)
the commuttee would resolve formally to receive written submissions as evidence at an
early opportunity. '

It is standard practice for committee chairs to ask a witness at a hearing whether the
wimess wishes to amend his or her submission in any way. Wilnesses may use this
opportunity to draw attention to inaccuracies or omissions. A committee secretary may
not change the substance of a submission at the request of the originator, or on the
secretary’s own inifiative, without the express approval of the commitiee.

Committees may agree to return documents to witnesses. In 1977 the Standing
Committee on Expenditure agreed to return voluminous confidential -documents to a
department which was concerned about their security. The documents were returned
only after the department gave an undertaking that the committee would be granted
ready access to them whenever it decided it needed to see them. This action is in accord
with the spirit of standing order 39 which states in part: '

... on the application of a department any original document laid on the Table, if not likely t¢ be
further required by Members, may in the Spedker’s discretion be retirned to such department.

The Standing Committee on Aboriginal Affairs has returned documents 1o witnesses
on two occasions. In 1984 the secretary received a large number of documents from a
witness in the committee’s inquiry into the effects of asbestos mining on the Baryulgil
community. As the documents arrived afier the commitiee had completed its public
hearings and was about to repozt, the material forwarded was brought to the attention of
the commitiee, but returned to the witness without further investigation. The documents
were not admitted into the records of the inquiry and consequently had no status in
relation to the inquiry. In 1987 a witness had provided a document to the conumittee at a
public hearing. It was later established that the document was an official document of the
Department of Aboriginal Affairs. Having made this discovery the commities requested
the document from the department and returned the copy obtained from the witness o
the witness. The committee then proceeded to authorise publication of the official
departmental copy of the document.

In 1971 the Select Committee on Pharmaceutical Benefits considered destroying
highly confidential documents for which it had no further likely use, The commities was
advised that caution should be exercised because of problems which might arise if, for
example, the House recommitted the committee’s report for reasons which related to
papers previously destroyed. There is no record in the committee’s minutes of any
resohation for the destruction of the documents.

It is a sound principle that the House, in considering a committee’s report, should
have ready access to the evidence upon which the repost was based. This would suggest
the need for a committee to exercise the utmost caution in considering the destruction of
evidence presented to it, even after the House has considered the committee’s report,

A commiftee could resolve to retumn a submission or other document lodged with it if,
for example, the submission was considered itrelevant to the committee’s inguiry™™ or if

367 May, . 635,
368 Standing Committee on Finance and Public Adimbnistration, minutes 14.11.90,
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it contained offensive or possibly scurrilous material. A rejected submission would cease
to be the property of the commitiee and any further circulation of 1t would not attract
privilege. In most circumstances it wounld be more appropriate for the commiitee to
retain the document, ignore it in its deliberations and not authorise its publication. By
virtue of standing order 340, the fact that the document has not been published by the
committee oF, subsequently, by the House would preclude anyone from publishing the
document without the risk of being in contempt of the House. Anyone who published a
submission which had not been authorised for publication would not have the protection
this would confer, and would therefore not be immune from any legal proceedings for
such publication. Whether or not qualified privilege would apply 18 oncertain. it is highly
unlikely that the House would give 1ts protection in legal proceedings to a person who
had ignored the desire of its commitiee that a defamatory document remain unpublished.

Sub judice convention

In the case of a matter awaiting or under adjudication in-a court of law the House
imposes a restriction upon itself to avoid setting itself up as an alternative foram to the
courts and to ensure that its proceedings are not permitted to interfere with the course of
justice, This restriction s known as the sub judice convention and is described more
fully in the Chapter on “Control and conduct of debate’.

" Committees are bound by the convention. The chair of a committee, like the Speaker,
may exercise discretion as to whether the convention should apply in a given situation
but the chair must have regard to the principles followed by the Speaker in the House™
and the option open fo a committee to take evidence in camera, an option which is not
readily open to the House.

If a chair decides the sub judice convennon ‘should apply to evidence being given, he
or she may direct that the line of questioning and evidence be discontinued or that the
evidence be taken in camera. It would also be open to any other member to ieqmre the
withdrawal of strangers and Members who are not members of the committee.”

If the evidence is taken in camera and it subsequently becomes clear that it does not
warrant the application of the sub judice convention, the committee can authorise
publication. - Equally, a committee may publish such in camera evidence once the
possibility of its publication interfering with the course of justice has passed.

In 1975 a witness before a subcommiitee of the Standing Committee on Environment
and Conservation sought to give evidence relating to the circumstances of a legal action
against him in the High Court. The evidence was taken in camera.”” In the 37th
Parliament the Standing Committee on Transport, Communications and Infrastructure
conducted an inquiry into aviation safety. At the tme of the inguiry a coronial nquest
was taking place into one aircraft accident and a judicial inquiry was being conducted
into another. Having regard to the sub judice convention, the commitice agreed to a
resolation that it should take no evidence on either maiter unless the resolution was
rescinded, and it completed the inquiry without changing this decision,”

369 See Ch. on “Control and conduct of debaze’.
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Charges against Members

The standing orders provide that if any information comes before a commiitee in the
natare of a charge against any Member of the House, the commitiee may only direct that
the House be acquainted with the matter. It may not proceed further on the matter.””

In 1975 a witness before the Joint Committee on Pecuniary Interests of Members of
Parliament aileged that a Senator, who was a member of the committee, was ineligible
" under paragraph 44(v) of the Constitution to serve as a Senator, it was claimed that the
Senator was a director, manager, secretary and substantial shareholder in a company
which had a number of contracts with Commonwealth government departments. The
committee resolved that, in accordance with standing orders, the Senate should be
acquainted with the relevant evidence. The chair wrote to the President describing the
information brought before the committee and enclosing a copy of the relevant transcript
of evidence. The President reported to the Senate, read the committee chair’s letter and
tabled the letter and transcript of evidence.”™ The Senator was given leave to make a
statement in which the allegations were denied and it was indicated that the Senator had
resigned from the committee as the nature of the allegations was such as to place in
question the Senator’s objectivity in dealing with the issues before the commitiee.”” On
22 April 1975, the Senate resolved to refer the matter to the High Court of Australia, in
its jurisdiction as the Court of Disputed Retums, and to grant the Senator two months’
leave of absence.” The Court upheld the Senator’s eligibility to serve as a Senator,””

Swearing of witnesses

There are no provisions in the standing orders for the swearing of witnesses.
Committees of the House which have the power to call for persons, papers and records
have the power to administer an oath to witnesses. This power is derived from the House
of Commons by virtue of section 49 of the Constitution and on the basis that the United
Kingdom Parliamentary Witnesses Act 1871 empowers the House of Commons and its
commmf:es to administer oaths to witnesses and attaches to false evidence the penalties
of per;ury * There has been some doubt cast on whether joint commitiees have this
power’ " but some, such as the Joint Committee on Foreign Affairs, Defence and Trade,
continue to swear witnesses. According to May, a w1m65§ who refruses 0 submit fo an
oath may be dealt with by the House for contempt.*

The practice of swearing witnesses has become less common i recent vears.
Committees may exercise their discretion as to whether they require a witness to take an
oath. In some sitmations it may be regarded by a committee as unnecessary in view of the
House’s power to punish a witness who gives false evidence even when not under cath.
If witnesses are not sworn, the commitice should formally warm that the deliberate
misleading of the committee may be regarded as a contempt of the House.
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A reluctant witness, especially one who has been summonsed, should probably be
sworn to impress upon him or her the importance and solemnity of the occasion and to
ensure that an obligation to tell the whole truth is understood.

A witness who does not wish to iake an oath is given the opportunity 1o make a
solemn affirmation. The oath or affirmation is administered to the witness by the
committee secretary. The oath and affirmation used by committees of the House take the
tollowing form: : :
- Qath .

Secretary:  Please take the Bible in your right hand, Do you swear that the evidence you shall give
on this examination shall be the truth, the whole truth, and nothing but the (ruth. So help
you God. '

Witness:  1do. So help me God.

Affirmation

Secretary: Do you solemnly and sincerely affirm and declare that the evidence you shall give on
: this examination shall be the truth, the whole truth, ad nothing but the truth.

Witness:  Ido, :

An oath need not necessarily be made on the authorised version of the Holy Bibie.
Every witness taking an oath should take it in a manner which affects his or her
conscience regardless of whether a holy book is used or not,™

Offences by witnesses

A witness who gives false evidence before a committee, whether the witness is under
oath or not, may be found to be in contempt of the House.™ To date the House has not
made a finding of contempt on this score. In 1991 the Committee of Privileges reported
on an allegation that a witness before the Standing Committee on Finance and Public
Administration had misled the commitiee in evidence he had given. While the
Committee of Privileges considered that the witness had given a somewhat ambiguous
answer, it concluded that he had not intended to mislead the standing committee, and
found that no contempt had been committed.™

“When a commiftee becomes aware that false or misleading evidence may have been
given, or a similar offence committed, it should take steps to ascertain the facts of the
matter so that it may decide whether it should be raised as a matter of contempt. Such
steps woild include informing the person alleged to have offended of the claims and
secking a response from that person.

The standing orders provide explicitly that, if a witness who is summonsed fails or
refuses to attend before a commitiee, or to give evidence before it, the committee may
draw the circumstances to the attention of the House, which shall deal with the matter.™
May specifies those acts or omissions which have been found by the House of Commons
o constitute contemnpt. Among the specific examples of contempt cited by May are:

e refusing to answer questions;

e destroying material evidence;

e disobedience fo orders for attendance made by committees with the requisite

authority;

e disobedience to orders for the production before a committee of papers or other

documents;

381 Advice of Attorney-General’s Department, dated 16 I-:ebmafy 1962, on the swearing in of Members (see Ch. on *Members '),
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& prevaricating;

e giving false evidence,

e Interrupting or disrupting the proceedings of a commitfee;

e offering bribes or persuading or inducing another person to procure evidence;

® molestation of witnesses during their evidence in committee;

2 refusmg to permit books or papers to be inspected when reqmred by order of a

comumittee;

e presenting documents with a view to deceiving a committee

e wilfully suppressing the truth;

s persistently misleading a committee;

-& avoiding or assisting someone else to avoid being served with a summons;

e removing any record or document from the Clerk’s custody or fcﬂ%ltymg or

improperly altering such records or documents;

e arresting or procuring the arest on civil process of wilnesses or .other persons

summoned to affend a committee whﬂe gomg to, attendmg or retumlng from such
 commiittee; and

# refusing to be swom or to take some corresponding Obhgatlon f0 spectk the truth.

. May also refers to acts or onmissions which the House of Commons has treated as
contemnpt with a view to protecting witnesses and thereby indirectly strengthening its
capacity to obtain evidence (see p. 667). It is important however to note that in the
Heuse of Representatives all such complaints need to be tested against the
provisions of section 4 of the Pa:‘lzamenta:y Privileges Act 1987, (See also Chapter on

‘Parliamentary privilege’.)

A committee’s report to the House on an aileged contempt must - be made at the
earliest opportunity if the matter is to be given precedence.”™ The report, therefore, might
be in the form of a statement to the House by the chair {see below). Despite this
requirement it is considered that a committee should seek to form some preliminary
view on a matter, and that a matter should be identified in specific terms, before bringing
it before the House, and unless the commiittee has done so the Speaker may direct it to
consider the matter further. In order to inform itself on the matter a committee would
talke such steps as writing to the person or organisation suspected of offending or alleged
to have offended, indicating the nature of the concern and seeking a response. By such
means a committee can seek to have the essential allegations clarified so that it can make
an informed decision as to whether to proceed with a complaint to the House.

In 1973 the Committee of Privileges reported on a complaint concerning a letter
allegedly written by the departmental secretary of the Department of Aboriginal Affairs
which had been quoted in part in a newspaper article.™ The committee saw its task as
determining whether statements in the letter constituted:

(a) imputations against or reflections on members of the Standing Committee on the Environment
and Conservation in their capacity as merbers of that committee, and/or

{b) an intention o withhold information from the commiltee or an attempt to influence a winess
with respect to the evidence he was to give (o that committee. .

385

385 May, pp. 115-8, 131-2,

386 8.0.96; see also Ch. on ‘Parliamentary privilege’.

387 VP 1973-14/428-8, 431, 562.

388 'Letter allegediy writien by Secretary, Department of Aboriginal Affaiss’, Report of Conmittee of Privileges, PP 236 {1973)
3-4.
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The committee found that portions of the letter had been quoted out of context and its
sense distorted, and that there had been no breach of privilege.™

In 1908 a person who had been twice summonsed refused each time 1o give evidence
to the Select Comumittee on Stripper Harvesters and Drills. Advice was sought from the
Attorney-General but the matter was not raised in the House as a matter of privilege.
Rather, the Prime Minister was dsked whether he would have the committee converted
into a royal commission so that it *... may be armed with the power to compel
witnesses to give the information for Whlch_ it seeks’. (A royal commission was created,
but a prosecution which was initiated for the refusal by witnesses to answer questions
failed on the: grounds that the quesmons had  gone beyond the scope of the
commission.)"™

The view that a select committee could not compel witnesses to answer its questions
appears to have been current at the time. The chair of the Joint Select Committee on
Pr;vﬂege stated in 1908 on the committee’s behalf:

.we decline to go through the farce of summoning witnesses who might refuse o answer
questlons We. were not successful in obtaining the information that we sought, and under the
circomstances we thought it desirable to present our report to the Senate and to this Houase, Untd we
have been equipped with the Decessary author;ty t0 ;Jrosecute our inquiry (o a successtul issue we
Tesign our tmst to this House.”

The joint committee may not have been questioning the legal power of committees to
compel witnesses to answer questions but rather the effectiveness of the available means
of giving effect to that ‘power, that is, enforcing it. The Joint Select Committee on
Privilege: found, in the report it tabled in "1908, that the ancient procedures for
punishment of contempt of Parliament were ‘cumbersome, ineffective, and not
consonant with modern ideas and requirements in the administration of justice’.™

In 1909 the Senate Select Committee on the Press Cable Service called before it to
give evidence Lauchlan Charles Mackinnon of The Argus Proprietary and a
representative of the Press “Association. When Mr Mackinnon, on oath, refused to
answer certain questions, the committee resolved to seek the advice of the Attormney-
General as to what steps the Atomey-General would recommend the commitiee to
follow, with a view to obtaining from the witness the information sought by the
commitiee, Noting that the committee had been given power to send for persons, papers
and records, the Attorney-General gave the following advice on the commiitee’s power
to insist that the witniess answer the committee’s questions and on action to be taken by
the committee should the witness refuse to do so:

For the purposes of the opinion, T assume that the order of reference is within the powers of the
Senate {which seems {o be beyond doubt), and clearly expresses the particular matters referred. No

objections on these points (or on the ground of relevancy, as to which, I think, the decision of the
Senate would be final) were taken by the wiiness; nor can the coercive or punitive action of the
Senate (which is limited to committal for the remainder of the session) be guestioned if the subject-
matter falls within its jurisdiction. (Stockdale v. Hansard, RR. vol. 48, pp. 412, 427, 441)

-In my opinion, the steps to be taken, shouid the Committee insist on the evidence being given, are:
(i Summon the witess inn accordance with the Standing Orders.

(i) The Chair should put such specific questions as he deems essential, and make it clear that the
witness is required to answer thern.

389 PP236(197334.

390 Report from the Royal Commission on Stripper Harvesters and Drills, PP 24 (1909) xix, xxxvil, xxxviii, xliv, xv; see also
H.R. Deb, (25.8.09) 2562-3.

391 H.R. Deb. (4.6.08} 12 048,

392 *Procedure in cases of Privilege’, Progress Report from the Joint Select Commitice on Privilege, Hof R 4 (1507083 4.
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(iii) If the witness declines to answer, the refusal should be reported by the Commitiee to the Senate,
whick may then deal with the matter as one of privilege under sections 49 and 50 of the
Constitution.

The Auorney-General subsequently prov1ded the followmg advice on the proceciuac io
be followed on the Senate being acquainted with the refusal of the witness to answer the
comimttee 3 questlons

The Senate shall deal with the matter [S.C. 383 1 A motion shouid be moved by a ‘\/Iember
' preferably by the Chair of the Select Committee, to the following effect: That Mr L. C. Mackinnon,
of ..., Manager of the Argus newspapcr do attend at the Bar of this House tomorrow {01 as f]xed) at
p 171,
Scrve a summons to attend, and a copy of the resolution. If he does not attend, the Senate should
resolve that he be taken into the custody of (the Black Rod) in order that he be brought to the Bar of
the House, and that the President should issue his warrant accordingly.

The President (in accordance with what appears to be the practice} should inform him of the cause of
his bemg summoned to attend, and ask him if he has any explanation to make,

After explanation (if any), etc. the witmess should be ordered to withdraw. Fhe House then deals
further with the matter, by motion, and, if it thinks fit, may resolve That the refusal of the Witness to
answer, efc., is a contempt and breach of prvilege of the Senate, and that the said L. C. Mackinnon
being guilty of contempt and breach of the privileges of the Senate be for the said offence committed
to (His Majesty’s Gaol, Melbourne, or such other custody as the Senate may determine) and that the
President do issue his warrant accordingly. The term should be during the pleasure of the House, but
imprisonment must not exterd beyond the session. :

Following the receipt by the commiitee  of the Attomey-General s opinion,
Mr Mackinnon was again summonsed to appear before the committee, and to produce
books, and so on, at which time he answered questions to the satisfaction of members of
the committes.”
The procedures outlined by the Attorney-General in 1909 could be applied equally in
- the case of a witness failing or refusing 1o attend or give evidence before a commitiee of
the House. However in 1913 there was evidence that the doubts still remained. In
endeavouring to establish a Joint Committee of Public Accounts, the Government chose
to introduce & bill to facilitate two matters in relation to the Opeldll{)n of the committee.
As the Attorney-General explained: :

[The object of the bill was] that the commitiee when dppomted could hold its smmgs when
Parliament would not be sitting, and that it should have the power to take evidence on oath.”

There is only one recorded case m Australia in which a recusant witness has been
punished by a House of Paﬂi&mem * and that was in 1904 in the Western Australian
Legislative A‘;semblym ' E _

A commitiee may only exercise compulsive powers in relation to the matters which
-the House has delegated 10 the commitiee to investigate by way of its terms of reference.
A witness may therefore object to a question which goes beyond the committee’s terms
of reference. If the committee overruled the objection and reported the maiter to the
House, the House would presumably have to satisfy itself that the question was
admissible on these grounds before considering whether the witness was in contempt.
Presumably, action would only be taken in light of advice from the Committee of
Privileges and the matter would need to be assessed in terms of section 4 of the
Parliamentary Privileges Act 1957—that is, as to whether it amounted or was intended
or likely to amount to improper interference with the free performance by a commitiee
of its authority or functions.

393 Odgers, Hth edn, pp. 824-6.

394 HR. Deb. {16.12.13) 4506.

395 Campbell, Parlimentary Privilege in Austrafia, p. 167.

396 Legislative Assembly of Western Ausiralia, VP 1904/161-2, 182, 193, 216, 307-8.
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Tt had been considered that, if a winess persisted in objecting to a question on the
grounds that the question was outside the commitiee’s terms of reference or that the
committee’s terms of reference were outside the Parliament’s constitutional powers, it
was doubtful whether he or she would have any right of redress before a court should the
House find him or her guilty of contempt and issue a general warrant.” However, the
combined effect of sections 4 and 9 (the requirement that details be set out in resolutions
and warrants concerning comumnittal) of the Parliamentary Privileges Act 19587 is to
confer some such possible redress: a court could determine whether the ground stated for
imprisonment was sufficient in law to constitute a contempt.™

Protection of witnesses

Confidentiality

A straightforward protection which can be afforded a witness who wishes to give
evidence in confidence 15 that of taking evidence in camera and treating documents as
confidential, These matters are covered at pages 671 to 674,

Counselladvisers

There is no provision in the standing orders nor any statutory provision for a witness
before a committee of the House to be represented by counsel. Furthermore, there is no
precedent for such representation before the House of Representatives or its commiftees.
Applications by witnesses to be reg)resented by counsel have been rejected, for example,
by the Committee of Privileges™ and the Standing Committee on Environment and
Conservation.

There are precedents, however, for House of Representatives committees to permit
witnesses to have counsel or advisers present in an advisory capacity during hearings.
On several occasions the Commitiee of Privileges has permtted witnesses to be
accomparied by, and to confer with, counsel or adviscrs but, save for seeking
clanification on and making submissions concerning their own involvement, counsel
have not been permitted to address the committee directly (and see Chapter on
‘Parliamentary privilege’).*”

Persons permitted to accompany and assist wiinesses need not be lawyers—for
example, Members appearing before the Committee of Privileges have been
accompanied by reseaich assistants.” On another occasion a Member appearing before
the Committee of Privileges was accompanied by another Member." The role of such
persons is emphatically that of adviser rather than representative. Witnesses have been
permitted to converse freely with such advisers, but the advisers have not been
permitted, for example, to:

s present evidence in support of a witness or the witness’s submission;

e object to procedures or lines of questioning pursued by the committee; or

@ ask questions of witnesses.

397 PP 168 (1972} 15; see also Lumb and Ryan, p. 64. In relation to the form of warrants see Ch. on “Parliamentary privilege’.

398 Parliamentary Privileges Bill 1986, explanatory memorandum, end see Geotfrey Lindell, *Parliamentary Inguiries and
Government Witnesses’, Meltbourne University Law Review, vol. 20, 1995, pp. 415422,

399 See Ch. on ‘Parliamentary privilege’.

400 E.g. PP 135 {1987 —minutes 5.3.87; PP 77 (1994 }—minutes 17.12.93;, PP 78 {1994)—minutes 14 and 17.12.93;
PP 407 (1994)—minutes 1.9.94.

401 PP 77 (1994)—minutes 17.12.93.

402 PP 498 (1989 —minutes 28.11.89.
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On one occasion a committee intervened to prevent what it saw as an attempt to avoid
these restrictions by the passing of notes to a witness or providing the witness with
written tesponses to questions,”” These limitations attempt to ensure that the witness
answers the questions and presents his or her own evidence while at the same time
allowing the witness to readily obtain, for example, advice or help as to legal or other
issues arising in the giving of evidence. Counsel or advisers could be permitted, at the
committee’s discretion, to attend an in camera hearing of a client’s evidence.,

In 1973 a representative of the Yirrkala people indicated to the Standing Commitiee
on ‘Aboriginal Affairs that they wished to be assisted in the preparation of their
submission by a nominated barrister and solicitor, who had special ties with, and
knowledge of, the Yirrkala people. The committee considered it essential to the success
of its inquiry that the assistance be granted. The solicitor sought reimbursement for the
cost of necessary air travel and accommodation and a daily fee, and the Speaker agreed
to these costs being met. The solicitor was permitied to address the committee.

In 1970 the Joint Committee on the Australian Capital Territory permitted a firm of
solicitors to prepare a subrmission on behalf of certain licensed grocers because there was
no organisation then in exisience which could adequately represent them and because of
their limited command of English, The grocers alone were permitted to address the
committee but were permitted, when necessary, to consult counsel,

In 1985, during the conduct of the Transport Safety Commitiee’s inquiry into
passenger coach safety, a solicitor, whose firm had been given the responsibility for
preparing and conducting a coach company’s case before the Arbitration Commission in
a particular award matter, helped prepare that company’s submission to the committee.
The solicitor was permitted to appear before the committee, together with representatives
of the company, as a witness having speuahsi knowledge of the award provisions, their
history and the implications for that company.”™

During the course of the inquiry of the Standing Committee on Aboriginal Affairs
into the effect of ashestos mining on the Baryulgil community, former miners and
residents of that community had their submissions to the commitiee prepared for them
by the New South Wales Aboriginal Legal Service. Officers of that service also appeared
before the committee.

fn 1985 the House of Representatives Select Committee on Aircraft Noise recetved a
submission which was prepared by a solicitor on behalf of a client.

May describes the House of Commons practice:

By leave of the Touse, partics whose conduct forms the subject, or one of the subjects, of an
investigation by z select committee, or whose rights and inferests, as distinct from those of the
geperal public, are divectly affected by a public bill or other matter which has been referred w the
consideration of such a committee, are sometimes alowed fo be heard in person or by counsel before
the commutee

The requirement that leave of the House be sought is an important qualification in
permitting counsel to be heard. The House could give feave to a committee, from the
outset, In the resolution of appointment. Alternatively, the House could grant leave after
considering a special report by the committee or simply on motion of its chair in the
House. Orders for the hearing of parties have been made by the House of Commons on
the petition of the interested party ‘praying to be heard’.™

403 Standing Commitiee on Aboriginat Affarrs, transcsipt of evidence 2,12.83, 1362,
404 Standing Commitiee on Transport Safery, transcript of evidence 5.6.85, 253328
4035 May, p. 631
406 May, p. 631,
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The most modern type of order by the House of Commons, specifying the forms of
representation open to parties before select committees, is that which gives the
committee leave to ‘hear counsel to such extent as they shall see fit; or to hear pa;mes by
themselves, their counsel or agents’.*” May also states:

Where a party is given the right to be heard, he may adduce evidence; but he may not do so where the
hearing is at the discretion of the committee. ™

The House of Commons has rarely given witnesses leave 1o be represented by
counsel and to cross-examine a witness. The House of Commons Committee of Public
Accounts was given leave in 1968 to hear counsel to such extent as the committee
thought fit. Leave was limited to the committee’s inquiry into a particular matter on
which the committee had made a special report to the House.”” In 1976 the House of
Commons > gave leave in the same terms to the Select Committee on the Conduct of
Members,” :

In 1989 the House of Representdtwes Procedme Committee proposed the ddOpthﬂ of
the following rule; :

A witness may make apphcatlora to be accompanied by counsel or an adviser or advisers and to
consult counsel or the adviser(s) in the course-of the meeting at which he or she appears. H such an
application is not granted, the witness shall be notified of reasons for that decision. A witness
accompanied by counsel or an adviser or advisers shall be given reasonable opportunity f¢ consult
with counsel or the adviser(s) during a meeting at which he or she appears,”

~Special arrangements were made during the inquiries of two Senate select committees
appointed in 1984 to inquire into matters concerning a judge. During the inquiry by the
Select Committee on the Conduct of a Judge witnesses were permitted to be
accompanied by counsel-and were given all reasonable opportunity to consult counsel
during their appearance. Counsel were allowed to make statements fo the committee in
wriling or orally, but were not able to cross-examine other witnesses. During the inguiry
by the Select Committee on Allegations Concerning a Judge, more detailed rules were
adopted. Amongst other things, counsel ‘assisting and counsel for the judge were able to
cross examine witnesses (with certain gualifications) and counsel for other witnesses had
a’similar right, although the committee’s statement ‘of rules and procedures included
provision that it could stop any secondary cross-examination if it comuiered it repetifive
or oppressive.’”
Protection in legal proceedings
Standing order 362 states ‘All witnesses examined before the House, or any
commiittee thereof, are entitled to the protection of the House in respect of anything that
may be said by them in their evidence’. The protection available to witnesses however
also has another source—it derives from Asticle 9 of the Bill ‘of Rights (applying by
virtue of section 49 of the Constitution and re-asserted by the Parliamentary Privileges
Acr 1987) which declares that . . . ‘proceedings in Parliament ought not to be impeached
or questioned in any court’. The term ‘proceedings in Parliament’ includes committee

407 May, p. 631,

408 May, p. 632,

409 H.C. Deb. (14.3.68) 16436,

410 HC 49G{1977),

411 PP 200 (1989 9. The recommendation had not been implemented at the tims of publicatian.

412 For more details see ‘Report to the Senate’, Senate Select Committee on the Conduct of @ Judge, PP 168 (1984); ‘Report 1o
the Senate’, Senate Select Commitiee on Allegions Concerning o Judpe, PP 279 (1984},
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proceedings’”, and witnesses giving evidence to a committee are protected from legal
proceedings on account of that evidence (for a more complete account see Chapter on
‘Parliamentary privilege’), However, it is important that a committee is properly
constituted af the time of a hearing, for instance, (0 remove any possible concerns as (o
the protection of parliamentary privilege.

In Chubb v. Salomons evidence of proceedings was admitied where the House of
Commons consented to it being given. The evidencg,concerned proceedings in the
House involving Members, not witnesses before a corkqitteef“4 However, the damage
which would be done to the stature and authority of the House if it were in some way to
seek to withdraw proteciion promised to a witness, wouid be so great as {0 deter the
House from doing so in all but the most exceptional circumstances. Such circumstances
might include, for example, breach of the non-disclosure provisions of standing order
340 in relation to a submission containing defamatory material which a committee had
chosen not to publish. If a witmess were giving evidence under summons, that is under
compulsion, the likelihood of the House electing not to gwe its protectlon to that

-evidence would be even more remoie.

The protection afforded a witness in relation to oral evidence -given before a
commitice also applies to documentary evidence that witness may give."”" This
protection is now conferred explicitly under the Parliamentary Privileges Act.

:The protection of -parliamentary privilege applies as equally to the evidence of a
voluntary witness as it does to the evidence of a witness summonsed by the committee.
It is immaterial whether the evidence is given on oath or not."

‘The absolute privilege derived from the Bill of Rights and enhanced by the
Parliamentary Privileges Act 1987 applies only to oral or wiilten statements which form
part of parliamentary proceedings. The Parliamentary Papers Acl provides absolute
protection to the publisher of documents, including submissions and transcripts, whose
publication is authorizsed by the House or its comumittees. Therefore, while a staternent
made by a witness in the course of committee proceedinigs is absolutely privileged, the
same- statement repeated by that witness elsewhere is not. Similarly, the separate
publication of a document presented to a committee is not absolutely privileged unless

" publication has been authorised by the House or the commiittee.

Protection from improper interference, arrest, molestation, etc.

Witnesses are protected from arrest {other than on criminal charges), molestdtzon
tampering or other acts aimed at deterring them from giving evidence before-a
committee or punishing or penalising them for having given such evidence under the
traditional power of the House to punish contempts. (These matters are described in
detail in the Chapter on ‘Parliamentary Privilege’.) Wiinesses are also protected by
sections 12 and 14 of the Parliamentary Privileges Act 1987, :

Section 12 of the Act provides for substantial penalties 1o be imposed agdmst persons
or corporations who by fraud, intimidation, force or threat, by the offer or promise of any
inducement or benefit, or by other improper means, influence a person in respect of
evidence given or to be given before a committee or who induce another person to
refrain from giving evidence. The section creates a further statutory offence in respect of

413 May, p. 9L, Parlfamentary Privileges Act 1987, 5. 10(2). The enactment of the Parliamentary Privileges Act followed, and
sought 1o reverse, judicial decisions which had allowed witnesses before Senale commitiees to be examined in court as to
their commitice evidence.

&34 Chubb v, Safomons (1852) 3 Car, and K 75; see also PP I68 {1977) 25, 29,

415 PP 168 (1972} 31.

416 Opinien of Solicitor-General. dated 8 Angust 1941,
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persons who inflict any penalty or injury upon, or who deprive of any benefit, a person
on account of the giving or proposed giving of any evidence, or any evidence given or to
be given, before a committee. The submission of a written statement is, if so ordered by
a committee, deemed to be the giving of evidence, and thus the protection of section 12
can be gained.

Penalties available are $5 000 or imprisonment for 6 months in the case of a natmal
person and $25000 in the case of a corporation. The section does not prevent the
imposition of a penalty in respect of an offence against a House or by a court in respect
of an offence against an Act establishing a commuittee. Technically there is nothing fo
prevent action being taken against a person by the House on the grounds of contemypt
and a prosecution also being initiated under -section 12, aithough this is unhkeiy in
practice.

Under section 14 of the Parliamentary Privileges Act 1987, a person who is required
to attend before a House or a committee on a particular day may not be required to
attend before a court or a tribunai, or arrested or detained in a civil cause, on that day. -

House of Commons committees have occasionally taken evidence from witnesses
whose names are not divulged where it is thought that ‘private injury or vengeance
might result from publication”.””

If a committee becomes aware of allegations that an offence or contempt may have
been committed against a witness or a prospective witness, it should take all reasonable
steps to ascertain the facts of the matter. This could include publishing details of the
allegation to the person alleged to have offended, so that that person is able to respond.”"

In 1980 the Committee of Privileges examined and reported on the alleged
discrimination and intimidation of D. E. Berthelsen in his public service employment
because of evidence given by him to a subcommittee of the Joint Committee on Foreign
Affairs and Defence. While not satisfied that a breach was proven againgt any person,
the committee found that Mr Berthelsen had been disadvantaged i in hzs public service
career because of his involvement with the subcommittee inquiry."” The report also
suggested the enactment of a Parliamentary Witnesses Protection Act to provide for the
prosecution of persons who tamper with, intimidate or discriminate against witnesses
who give, or have given, evidence before a committee of the House, and to provide a
statutory cause of action in which witnesses who have suffered intimidation or
discrimination would have the right to sue for damages those responsible for such acts.™
The House endorsed the committee’s specific recommendation regarding Berthelsen (see
Chapter on ‘Parliamentary privilege’). While a Witnesses Protection Act was not
infroduced at that time, the Parliomentary Privileges Act 1987 contained some
provisions relevant to these ends (see above), . '

Among earlier instances in this area was one in 1975, when the Standing Committee
on Environment and Conservation took action to ensure the safety of witnesses who
feared for their Wéll—being after having given evidence to the committee (see p. 675).
Later that year a person who had appeared as a wimess before the Standing Committee
on Aboriginal Affairs subsequently informed the committee that he had been subjected
to threats and abusive telephone calls following his appearance. The case was brought to

417 May, p. 683

418 E.g. Standing Committee on Transport, Communications and Infrastructure, minu_tes 31.5.95.

419 ‘Alleged discrimnination and intimidation of Mr David E. Berthelsen In his public service employment because of evidence
given by him to & Subcommittee of the Joint Commitiee on Foreign Alfairs and Defence’, Report of Committee of Privileges,
PP {58 (1980) 3 and see Ch. on ‘Parliamentary privilege'.

420 PP 158 (1980} 11-12 and see Parliameniary Privileges Act 1987 s. 12,
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the attention of the Speaker who sought police assistance. The harassment of the witness
ceased and no further action was necessary.

In 1991 the Committee of Privileges reportfed on a claim that a witness before the
Standing Committee on Legal and Constitutional Affairs had been intimidated. In this
case complaints about certain aspects of the affairs of a company were made on behalf of
a shareholder to the standing committee and to other authorities. It was claimed that
letters from company officers. following these complaints amounted to intimidatory
threats to the person who had made the submission. The Committee of Privileges
reported that although the person had felt intimidated, and that although this feeling was
genuinely held, this was not evidence that intimidation or improper interference was
intended or attempted. It found that on the evidence available no contempt had been
committed,” Tn 1994 another complaint, alleging discrimination by government
officials against a witness before the Standing Committee on Industry Science and
Technology, was referred to the Commitiee of Privileges; however the comp}amt was not
sustained.”

In its 1989 report Committee Procedures fw Dealmg wnh Wamevses the Standmg
Committee on Procedure proposed the adoption by the House of the foilowmg
provision:

Where a committee has any reason (o believe that any person has been improperly mﬂuenced in
_respect of evidence which has been or may be given before the commitiee, or has been subjected to
or threatened with any penalty or injury in respect of any evidence given or in respect of prospective
evidence, the committee shall take all reasonable steps to ascertain the facts of the matter. Where the
committee considers that the facts disclose that a person may have been improperfy influenced or
.subjected to or threatened with penaity or injury in respect of evidence which may be or has been
given before the committee, the committee shall report the facts and its conclusions to the House =

Other proposals for protection of witnesses or other persons

In addition to the recommendations on particular issues quoted in this chapter, the
Procedure Committee recommended in 1989 that the following provisions be ddopied
for the assistance or protection of witnesses or other persons:

Reasonable opportunity shali be afforded to witnesses to request corrections in the transcript of their
evidence and to put before a committee additional written material supplementary to their evidence.
Witnesses may also request the opportunity to give further oral evidence.

Where a comunittee has reason to believe that evidence abowt (o be given may reflect on a person, the
comenitiee shall give consideration to hearing that evidence in camera.

‘Where evidence is given which reflects upon a person, the committee may provide a reasonable

opportunity for the person reflected upon to have access to that awdcnw and to respond to that

evidence by written submission or appearance hefore the committee,”

While these recommendations were not formally adopted by the House, in practice
committees do have regard to such considerations.

Payment to witnesses

© At the discretion of the committee, payments may be made to witnesses.”™ Payments
would normally cover only witnesses’ travel and accommodation costs regarded as
reasonable, Because of the extent to which committees travel and take evidence
throughout Australia, payments to witnesses for travel expenses are rarely necessary.

421 PP455(1991) paras 16-18.

422 PP 136(1994) 10.

423 PP 100 (1989) 9. The recommendation had not been implemented formally at the time of publication.
424 PP 100 (1989) 9,

425 S.0.345.
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Evidence as to proceedings, etc,

No officer of the House, or shorthand writer (parliamentary reporter) employed to
take mmules of evidence of a committee, may give evidence elsewhere in respect of any
proceedings or examination of any witness, without the leave of the House.™ In 1974 an
inquiry was conducted by the Australian Broadcasting Control Board into allegations
that certain television stations had suppressed television news coverage of a report tabled
by ‘the Joint Commitice on Prices.”’ The Clerk of the House received a request for the
clerk to the committee to make a statement and, if necessary, to give evidence before the
board of inguiry. In giving permi%s;ioﬂ for the offices to make a statement it was made
clear that the officer could not give evidence in respect of any proceedings before the
committee without the leave of the House, and that this restriction was imposed by the
standing orders of both Houses.™ Further, in answer to a request ihat the committee’s
minutes be made available, it Was explained that anyone seeking them would have to
obiain the Speaker’s approval.” This procedure was necessary becasise, while the
minutes had been tabled in the House, they had not been ordered to be printed. The clerk
to the committee appeared before the inquiry and read a statement in which no reference
was made to any proceedings of the committee and which contained only factual
information as to when and to whom copies of the committee’s report had been
distributed after it had been tabled in the Senate and ordered to be printed, _

Subsection 16(6) of the Parliamentary inlegex Act 1987 provides that neither the
section nor the Bill of Rights prevents or restricts the admission in evidence and
examination of proceedings in connection with the prosecution for an offence against an
Act establishing a committee. Section 17 of the Act provides, inter alia, that a cér_tiﬁeate
signed by or on behalf of the Speaker or President, or a committee chair, in relation to
committee records, evidence, etc. is evidence of the matters centamed in the cernﬁcate
(Ana’ see Chapter Oft ‘Pa:rhamentary Privilege’.)

Publication oi‘ evidence

Authorisation for publication of evidence
Standing order 340 ps ovides for the House, but not for committees, to authorlse
publication of evidence:

The evidence taken by any select committee of the House and documents presented fo and

" proceedings and reports of such committee, which have not been reported to the House, shail not,
unless authorized by the House, be disciosed or published by any member of such commltlee or by
any other persor.

The Parliamentary Papers Act 1908, inter alia, makes it lawful for a commitiee of
either or both Houses to authorise the publication of any document laid before it or of
any evidence given before it, 1t also grants protection from civil or criminal proceedings
1o any person publishing any document or evidence published under an authority given
pursnant to the provisions of the Act. Section 16 of the Parliamentary Privileges Act
1987 provides that the term ‘proceedings in Parliament’ includes ‘the formulation,
making or publication of a document including a report, by or pursuant to an order of a
House or a committee and the document so formulated, made or published’. This means
that absolute privilege attaches to such actions and documents and, by virtue of section 3

426 5.0,368. See Ch. on ‘Papers and documents’.
427 PP 326 (1974 VP 1974-75/177.

428 8.0 368; Senate 5.0. 183,

429 5.0.320.
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of the Act, the reference to a committee inchudes a subcoramiitee. A practical difference
between the two statutory provisions is that motions to authorise publication under the
Parliamentary Papers Act can only be moved in respect to evidence which has been
given or papers which have been laid before a committee (or a House). This limitation
does not apply in respect of action under section 16 of the Parliamentary Privileges Act.
-Standing orders 28B and 28C provide that the general purpose standing committees,
and the Procedure Committee, and their subcommittees, have power to authorise
publication of any evidence given before them and any document presented fo them.

A comnutice may limit the publication of confidential documents or evidence to
particular individuals, This approach may be adopted, for example, to enable individuals
to respond to allegatlons made against them in a submission or at an in camera hearing
by another witness.”™ In other cases committees have authorised the publication of
submissions or other documents with certain information deleted (for example to allow
views or facts to be disclosed while stil] protecting the privacy of persons).””

Media coverage

Committees have a responsibility to ensure that inaccurate media reports of their
;)rooeedmgs which may adversely affect witnesses, or the committee or its members, are
corrected.

A notable instance occurred i in 1972, when the Yoint Committee on the Austr alian
Capxtal Temitory insisted that a newspaper correct an article in which it was alleged, inter
alia, that an officer of the Department of the Interior had writien the committee’s repoit.
The newspaper published on its front page a correction, withdrawal and’ apology. It
apologised unreservedly ‘for any reflection that may have been cast upon members and
officers of the committee, the Department of the Interior, and officers of the
department’,*” No further action was taken by the commyittee.

Section 10 of the Parliamentary Privileges Act 1987 provides that il is a defence to an
action for defamation that the defamatory matter was published by a defendant without
any adoption by the defendant of the substance of the matter and was contained in a fair
and accurate report of proceedings at a meeting of a committee.

{And see Chapter on Parliament and the citizen’.)

In camera hearings
The standing orders provide indirectly for in camera hearings of evidence. Standing
order 337 provides that:
‘When a commitiee Is examining witnesses, strangers may be admitted, but shall be excluded at the
request of any member, or at the discretion of the chair of the comumittee, and shall always be
excluded when the committee is deliberating.
Standing order 338 provides that;
Members of the House may be present when a committee is examining witnesses; but shall withdraw
if requested by the chair or any member of the committes; and shall always withdraw when the
commiftee is deliberating.
Thus, any one member of the committee may require that evidence be heard in camera.
(However, one member alone cannot prevent the publication of the evidence so heard;
the decision to publish the evidence is made by resolution—that is, with the support of a
majority of the committee members present.)

430 E.g., Committee of Privieges, minutes 25.11.93 (publication of wanscript of in camera evidence o another party
(PPT8 (1994) ¥ nuinutes 24.8.95 (publication of submission 1o another party, (PP 376 (19633 ).

43{ E.g Standing Commitiee on Finance and Public Administration, minutes 19.12.90.

432 Canberra Times, 16 Sepiember 1972,
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Witnesses may request an in camera hearing but a committee will agree only for
compelling reasons. Evidence which commaittees would normally take in camera and not
publish because of possibly adverse effects on a witness includes: evidence which might
incriminate the witness, industrial secrets, classified material, medical records and
evidence which may bring advantage fo a witness’s prospective adversary in litigation.
In the last case the witness could be disadvantaged by having the details of a case made
known to an adversary or by informing the adversary of the existence of certain evidence
beneficial to the witness’s case and even how the evidence might be obtained. Other
reasons for in camera hearings could include evidence likely to involve serious
allegations against third parties, a matter which is sub judice (see p. 658) or a matter on
which a Minister may otherwise claim public interest immunity (see p. 646). When a
witness makes an application for an in camera hearing, the committee decides the issue
on the balance of the public interest and any disadvantage the witness, or a third party,
may suffer through publication of the evidence.

A committee retains the right, by virtue of the power delegated to it by the House, to
authorise disclosure or publication of evidence even if it bhas initially been taken in
camera. Witnesses granted permission to give their evidence in camera should be warned
that it is within the committee’s (or the House’s) discretion fo publish the evidence
subsequently, if it thinks fit. For obvious reasons a committee shouid authorise
publication of in camera evidence only when there is a real and justifiable need or when
subsequent events have removed the need for confidentiality, or when the evidence
given does not warrant the confidential treatment which it was originally thought might
be necessary. For example, having heard the evidence the committee might form the
opinion that the arguments in favour of publication in the public interest carry more
weight than the grounds of confidentiality claimed, or that a claim that the evidence is
sub judice (see p.658) cannot be sustained. Committees, while not authorising
publication of evidence generally, may need to authorise publication of the evidence to a
person named i it in order {0 enable such a person to be aware of statements made and
thus enabled to put his or her view to the committee,

The Standing Committee on Expenditure used to hold in camera hearings towards the
end of its inquiries to hear evidence from relevant government departments in order to
test its preliminary conclusions.”” The hearings were held in camera to avoid speculation
about the committee’s recommendations. Departments were informed that the evidence
would be published when the committee’s report had been tabled.

In both the 34th and 35th Parliaments petitions were received from solicitors
requesting leave fo take possession of certain ‘confidential” committee docurnents in
order that they might be produced in court. In each case the House referred the matter to
the appropriate committee to determine whether the documents should be presented to
the House by the commities for the purpose of the House's granting leave for a subpoena
{0 be issued and served for the production of the documents in court. Inn the first case the
committee recommended that the action proposed be taken and the documents were
subsequently presented to the House, the subpoena was served and the House approved
the documents being passed to the appropriate cotrt {(see below). In the second case,
while the matter for which the documents were originally required was settled out of
court before the committee reported, the committee nevertheless advanced two
propositions to the House, namely, that:

433 PP 244 (1577} 15-19.
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e there was a strong presumption that evidence taken in camera, or documents treated
as confidential by parliamentary comumnittees should not be released; and
e this presumption was related to the effectiveness in the working of parhamentary
committees.”
if a committee does want to publish in camera evidence, it should inform the witness
and consider any objections raised. Resolutions passed by the Senate and which were put
before the House in 1987 would make this mandatory.
In #ts 1989 report Commitice Procedures for Dealing with Witnesses the Standing
Committee on Procedure proposed the adoption by the House of the following
provisions to be observed by committees of the House:

A wiiness shall be offered, before giving evidence, the opporfunity to make application, before or
during the hearing of the witness’s evidence, for any or all of the witness’s evidence to be heard in
camiera, and shall be invited to give reasons for any such application. The witness may give reasons
in camera. If the application is not granted, the witness shall be notified of reasons for that decision.

Before giving any evidence i3 camera a witness shall be informed whether it is the intention of the
commiteee (o publish or present to the House all or past of that evidence, that it is within the power of
the comimiliee to do so, and that the House has the authority to order the production and publication
of undisclosed evidence. Should the committee decide fo publish or present to the House all or part of
the evidence taken in camera, the witness shali be advised in advance. A member, in a prolest or
dissent addggi to a report, shall not disclose evidence taken in camera unless so autherised by the
committee,

The final authority in the publication of in camera evidence rests with the House
itself. May states:

Occasionally the House orders unreported evidence to be laid before it. When the evidence is
presented in pursuance of such an order, it is usually ordered to be printed.”

Although it is highly improbable that the House would insist on the publication of
evidence received In camera, a comumitiee cannot give a witness an absolute guaranice
that the witness’s evidence will not be published.

Confidential documents

“The principles applying to requests for hearing evidence in camera apply equally to
requests for non-publication of documents. Section 13 of the Parliamentary Privileges
Act 1987 applies to documents prepared for the purpose of submission, and submitted, to
a committee and directed to be treated as evidence taken in camera.

Arequest by a witness that evidence given remain confidential is often granted but on
occastons a comumittee may consider that the public interest outweighs the private
interest of the witness and choose not to accede to the request. In 1975 the Select
Committee on Road Safety refused to accept documentary evidence from a witness on a
confidential basis, insisting that it was in the public interest that the evidence be
published. After protracted negotiations the evidence was provided and was published in
the committee’s report (see p. 6446 for details).

Steps are taken to retrieve confidential documents from members of committees of
previous Parliaments and from members of any committees which cease 1o exist, or
requests are made that the documenis be destroyed. Similar action is taken when a
Member ceases to be a member of a conunittee or a Member of the House. After the
House is dissolved former members of commitiees are not given access to such
documents, unless they have been authorised for publication.

434 *Release of Tyve Safety Inquiry documents’, Report of the House of Representatives Standing Committee on Transport,
Cennnuriications and fnfrasiructure, PP 41 (1989) 6.

435 PP 100 (1989) 8. The recommendation had not been implemented formaily at the time of publication.

436 May, p. 636,
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In 1987, in order to produce documents in couit, the Aboriginal Legal  Service
petitioned the House to obtain access to the evidence presented in an earfier Aboriginal
Affairs Commitiee inquiry. The House resolved that the evidence authorised for
publication could be accessed by the Aboriginal Legal Service and used in court {subject
to the usual conditions) and that the committee should advise the House on the release of
confidential materials provided to the committee during the course of that inguiry. That
aspect was referred to the committee and it recommended that the House grant leave to
the petitioners or their legal representatives to issue and serve subpoenas for the
production to a court of documents tendered by a witness and the Aboriginal Legal
Service Lid during the course of the inguiry, The House took the committee’s advice and
these documents were passed on to the Supleme Court of New Souih Wales for use
durmg the hearing as detailed in the pcmlon -

Unusual secrecy provisions

For considerations of national security unusual secrecy provisions were applied to the
Joint Committee on Forugn Affairs when it was appointed in 1952. The committee’s
resolution of appointment required that it sit in camera, that its proceedings be secret,
and that it report only {0 the Minister for External Affairs.” Whenever it reported to the
Minister the commiitee was to inform the Parliament that it had reported. The Minister
decided whether or not the reports should be tabled in the Parliament and printed. These
restrictions were modified and ultimately removed from the resolutions of appointment
of the commitiee’s successors in subsequent Parliaments. Because of these resirictions
and other limitations imposed on the committee, the Opposition refused until 1967 to
nominate members to the committee.*” _ ‘

Section 92N of the Awustralian Security Intelligence Organization Act 1979 places
restrictions on the disclosure to Parliament of certain matters. In a report to a House the
committee shall not disclose the identity of a person who is or has been an officer,
empioyee or agent of ASIO or any information from which the identity of such a person
could reasonably be inferred. In addition the committee shall not, in a report to either
House, disclose classified material or information on the methods, sources, targets or
resuits of the operations or procedures of ASIO, the public disclosure of which would, or
would be likely to, prejudice the performance by the Organization of its functions. The
section also requires the committee, before presenting a report to either House, to obtain
advice of the Minister as to whether the disclosure of any part of the report would, or
would be likely to, disclose the identity of a current or former ASIO officer or employee
or of classified material or information,

Unauthorised disclosure or publicaiion of evidence

Subject to section 4 of the Parliamentary Privileges Act 1987, it may be regarded as a
contempt for any person, including the originator, to publish or disclose oral or
documentary evidence received by a committee before the evidence has been réported to
the House or its publication has been authorised by the committee or the House.™ The
testriction on publication of a document, including a submission, applies once the
document comes into the commitlee’s possession, that is, when it is received by the
committee, or by the secretary of the committee. In addition, section 13 of the

437 *Certain Documents Tendered to the Cormittee During the Baryulgil Community Inquiry’, House of Representatives
Sunding Committee on Aboriging! Affairs, PP 335 (1986) 13; and see Ch, on ‘Parbamentary privilege’.

438 VP 1951-53/129.

439 *Observations and Flistory of the Committee’, Report of the Joint Commitiee on Foreign Affairs and Defence, PP 4 (1978) i,

440 And see May, p. 636.
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Parliamentary Privileges Act 1987 enables substantial penalties to be imposed for the
publication or disclosure of documents direcled by a cormittee to be treated as evidence
taken in camera or oral evidence taken in camera or a report of such oral evidence.

- Committees exercise discretion in dealing with breaches of these provisions, Indeed,
it has been rare for cases of unauthorised publication of evidence to be reported to the
House.” However, committees have at times deemed it necessary {0 stress to those
concerned the seriousness of their action. A complaint may be made if the disclosure is
seen as particularly damaging or as indicating possible impropriety of some kind.

- “An instance of the discretion used by committees arose in- 1975. A subcommittee of
the Standing Committee on Environment and Conservation acceded to a request by two
witnesses that their evidence be taken in camera because of their fears of physical harm
from persons whom they wished to name in their evidence. One of the witnesses
subsequently disclosed the transcript of evidence fo-a joumnalist who published parts of
it. The other witness, who had not been consulted on disclosure of the evidence,
informed the committee that publication of the evidence may have placed him in
jeopardy. The Speaker was informed of the circumstances and advice was sought. The
Australian Federal Police were asked to investigate the possible need for the witnesses to
be given protection, but this was found to be unnecessary. The Speaker advised against
the incident being raised as a matter of privilege because of concemn that further publicity
might fead to a greater risk of harm to the witnesses. The Speaker wrote to the witness
who had disclosed the evidence and to the editor of the newspaper which had published
it. The Speaker stressed the seriousness of the disclosure, indicated that under normal
circumstances the incident may have been raised as a matter of privilege, and stated why
no further action had been taken.

It is standard praciice for an acknowledgment of receipt of a submission by the
committee secretary to give advice to the effect that unless or until such time as the
comynittes has authorised their publication submisstons should not be published or
disclosed. From time to time pubiication has preceded receipt of this waming, In 1979,
after considering an apology by prospective witnesses who had published their
submission before receiving the warning, the Joint Select Commitiee on the Family Law
Act resolved that a statement on the status of submissions be included in any future
advertisements on the committee’s inquiry. In 1986, in making a submission to the Joint
Select Commitiee on Electoral Reform, a witness sent the same submission to a
newspaper and material from the submission was published before it was received by the
committee. The committee corresponded with the witness on the subject of this
discourtesy and subsequently resolved to agree to the wimess’s request that the
submission be withdrawn and retarned.

if witnesses are examined in public, but publication of the evidence is not authorised,
no objection is usually taken to the publication by the press of evidence taken at the
hearing provided the reports are fair and accurate. Because it is now standard practice for
committees, at the end of each public hearing, to authorise publication of all evidence
taken, except confidential documents, this qualification of the non-disclosure provisions
now has litile relevance.

Expunging of material from evidence etc.
Part or all of the evidence given by a witness, or questions or statements by
cormmittee members, has been expunged from the transcript of evidence and an order

441 The few cases thal have been reported on by the Committes of Privileges are noted in the Chapter on ‘Parliamentary
privilege’.
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made that any such material expunged be disregarded by the press. Advice on this matter
to the Joint Committee on Pecuniary Interests of Members of Parliament relied on the
provisions of the standing orders of each House, subsection 2(2) of the Parligmentary
Papers Act. 1908, May and Odgers. Instances cited of evidence which might be
expunged included unfair allegations, use of improper language and hearsay. The advice
noted that in all cases the references were to the autherity of the committee and not of
- the chair and therefore recommended that any direction that material be struck out and
be disregarded by the press be by order of the committee, ™ -

In its report on procedures for dealing with witnesses in 1989, the Procedure
Committee recognised the difficuities that could be encountered in respect of orders for
material o be expunged i, for example, the act of publication occurred prior to or in
ignorance of an order that it be expunged. It considered that it would be better practice
for commitiees to consider the evidence being given and that, where it was felt that the
evidence was of such a nature that immediate publication would not be appropriate, a
committee should give consideration to taking finther evidence in camera, :

442 5.0.340; Senate 5.0. 37; May, p. 634-5; Odgers, 7th edn, p. 439—see also Senate privilege resolution { (12).
443 PP 100 (1989 -




