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Legislation

THE LEGISLATIVE FUNCTION OF PARLIAMENT

The Constitation vests the legislative power of the Commonwealkth in the Federal
Parliament, consisting of the Queen represented by the Governor-General, the Senate
and the House of Representatives. _

The making of a law may be subject to complicated parliamentary and constitutional
processes but its final validity as an Act of Parliament is dependent upon the proposed
faw being approved in the same form by all three elements which make up the
Parliament.” _

The ParTiament has power to make laws for the peace, order and good government of
the Commeonwealth with respect to those matters defined by section 51 of the
Constitution. Other constitutional provisions extend, Hmit, restrict or qualify this power,
so that a full understanding of the Parliament’s legislative power can only be gained
from the Constitution as a whole, The Constitution in its wording concentrates on the
Parliament’s legislative power and does not detail in the same manner Parliament’s other
areas of jurisdiction and functions of substantial importance.”

BILLS—THE PARLIAMENTARY PROCESS

The Constitution contains certain provisions which affect Parliament’s legislative
process, for example, the provisions relating to:

¢ financial or money bills (see p. 390);

¢ royal assent to bills (see p. 442);

e hills to alter the Constitution (see p. 411); and

e disagreements between the Houses.”

Another constitutional provision of direct relevance to the legislative process is
section 50 which granis each House of the Parhiament the power to make rules and
orders with respect to the order and conduct of its business and proceedings and which,
for the purposes of this chapter, gives authority for the standing orders which prescribe
the procedures to be followed in the introduction and passage of bills,

The normal flow of the legislative process is that a bill’ (a draft Act, or, in the
terminology of the Constitution, a proposed law) is introduced into one House of

—_

Constitution, $s. 1 and 2. For a more detailed account of the legislative power of the Commonwealth see Ch. on “The
Partiament”, ’

An Act to aiter the Constitution under the Constitation, s, 128 must alse have the approval of the electors. See Ch. on ‘'The
Parliament’,

See particularty Constitution, ss. 49, 56, 52 and Ch. on “The Parliament’.

4 See Ch. on ‘Disagrecments between the Houses'.

‘Bl is thought probably to be a dedvative of medieval Latin ‘Bulla’ {seal} and meaning originally 2 written sealed
document, later & wrilten petition to & person in authority and. from the early 16th century, a draft Act (The Shorrer Oxford
English Dictionary, London, 1573}, The process of pesitioning the King went Tar back beyond Pasdiament. However the
increasing part played by the Commons in making stasisles was affected by a development of the procedure relating to
petitions: the King’s reply was entered on the back of the petition and judges rurned into statutes such of the Commons
requests as were suitable by combining a petition wilh its response. See Carnpion, pp. 10-14, 22-25; see also Ch. on
‘Parkarnent and the citizen',
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Parliament, passed by that House and agreed to {or finally agreed to when amendments
are made) in identical form by the other House. At the point of the Governor-General’s
assent a bill becomes an Act of the Parliament.’ The legislative process is presented n
diagrammatic form between pages 354 and 355.

In the House of Representatives all bills are treated as ‘public biIlS that is, bills
relating to matters of public policy. The House of Representatives does not recognise
what in the United Kingdom and some other legislatares are called ‘private bills”’, that
is, bills for the particular interest or benefit of any person or persons, public company or
corporation, or local authority. Hence there is also ne recognition of what are termed
*hybrid bills’, that is, public bills to which some or all of the procedures relating to
private bills apply.”

Eighty two per cent of the annual average of 219 bills infroduced into the Parhament
during the period 1980 to 1996 originated in the House of Represematwes Seventy
eight per cent of all bills introduced into the Parliament during the same period finally
became Acts.”” The main priority in connection with the business of the House is the
consideration of legislation which takes up some 50 per cent of the House's time.

Provided the rules relating to initiation procedures are observed any Member of the
House may introduce a bill. Until more recent tmes there were only limited
opportunities for private Members to infroduce bills, but in March 1988 new
arrangements were adopted and more opportunities became available (see Chapter on
‘Private Members’ business’). At the end of 1996 Members of the House had introduced
a total of 126 private Members® bills (59, 1901-1987; 67, 1988-1996)."

Form of bill

Bills usually take the form described below although it should be noted that not all the
parts are essential to every bill (see below). The parts of a bill appear in the following
sequence:

Long title: Every bill begins with a long title which sets out in brief terms the
purposes of the bill or may provide a short description of the scope of a bill. The words
commencing the long titie are usually either “A Bill for an Actte...” or ‘A Bill for an
Act relating to .. .". The term ‘long title’ 1s used in distinction from the term ‘short title’
(see below), A procedural reference to the ‘title” of a bill, without being qualified, may be
taken to mean the long title. The long title is part of a bill and as such is capable of
amendment' and must finally be agreed to by each House. Standing orders require that
the title of a bill must agree with the order of leave or notice of presentation, and no
clause may be included in any bill not coming within its title. In 1984 a bill was

6 Printed Acts (the laws of the Commonwealth) are to be found in the consolidated Acts of the Parliament 1901-1973, annual
volumes prepared by the Attorney-General's Department, in consolidations in paraphlet form and in eleciconic form.
7 As distinct from a private Member’s bifl.

& May, pp. 439, 519.

9 Due principally to the fact that the majority of Ministers are Members of the House and also the House’s constitutional
predominance in financial matters. See Ch. on *The role of the House of Representatives’.

10 For the mumber of bills introduced and Acts passed by Parliament 1901-1996 see Appendix 17. The high Ievel of legisiation
of the Australian Parliament compared, for example, with the United Kingdom and Canadian Parliaments, is due in past to
the constitulional requirement {s. 55) of separate taxing bilis for each subject of taxation and the federal nature of the
Parliament and accompanying grants to the States. For details of bills intreduced but not passed into law see Bills not passed
info Law and Bills which oviginally lapsed but subsequently passed, sessions 190102 to 1983-84, Department of the House
of Representatives, AGPS, 1983,

11 During the same period 425 private Senators” bills were inroduced into the Senate,

12 E.g. VP 1993-95/1936.
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w1thdrawn as not all the clauses fell within the scope of the bill as defined in the long
title.” Difficult questions can arise in this area.’

Preamble: Like the long title, a preamble is part of a bill, but is a comparatively rare
incorporation. The function of a preamble is to state the reasons why the enactment
proposed is desirable and to state the objects of the proposed legislation. A preambie
usnally takes the foifowmg form;

“WHEREAS . :

- TAND WHEREAS " (when a second paragraph is necessary),

The Australia Act ! 986 contains a shott preamble stating that the Prime Minister and
State Premiers had ‘agreed on the taking of certain measures (as expressed in the Act’s
tong title) and that in pursuance of the Constitution the Parﬁaments of ali the States had
requested the Commonwealth Parliament to enact the Act The Norfolk Istand Act 1979
is an examplé of a bill with a longer preamble.

Some bills contain objects or statement of intention clauses, which can serve a similar
purpose to a preamble—see, for example clause 3 of the Life Insurance Bill 1994."°
Section 15AA of the Acts Interpretation Act 1901 provides that in the interpretation of an
Act a construction that would promote the purpose or object i}nderiymg the Act, whether
expressly stated or not; must be preferred (and see p. 455)

Enacting formala: This is a short paragraph which ps ecedes the clauses of a bill. The
current words of enactment are as follows:

“The Parliament of Australiaenacts:’

Prior to Qctober 1990 the words of enactment were:

‘BE IT” ENACTED by the Queen, and the Senate and the House of Represestatives of the
Commonwealth of Australia, as follows:’

Commenting on the original enacting formula, Quick and Garran stated:

In the Constitution of the Commonwealth the old fiction that the occupant of the throne was the

-principal legislator, as expressed in the [United Kingdom] formula, has been disregarded; and the

ancient enacting words will hereafter be replaced by words more in harmony with the practice and

reality of constitutional government. The Queen, instead of being represented as the principal, or sole
legislator, is now plainly statui fby section 1 of the Constxtutzon§ to be one of the co-ordinate
constituents of the Parliament.®

Clanses:. Clauses may be divided info subclauses, subclauses info paragraphs and
paragraphs into subparagraphs. Large bills are divided into Parts which may be further
divided into Divisions and Subdivisions.” When a bill has become an Act, that is, after it
has received the royal assent, clauses are referred 10 as sections.

Short title: This is a convenient name for the Act, a label which assists in
identification and indexing. Clause 1 of a bill usually contains its short title, and this
clause describes the measure in terms as if the bill had been enacted, for example, “This

. 2% . N N . . .
Act may be cited as the™ Airporis Act 1996°. Since early 1976, a bill amending its
principal Act or other Acts has generally included the word ‘Amendment’ in its short
title. When a session of the Parliament extends over two or more calendar years and bills

13 VP 1983-84/503-4.

14 H.R. Deb. (18,5883 251118,

15 Act No. 142 of 14985,

16 And see D, C, Pearce and R. S, Geddes, Stanwory Interpretation in Ausirelia, 4th edn, Butterworths, 1996, pp. 118-9,

17 For bills with a preambie, the word “THEREFORE' is inserted here.

18 Quick and Garran, p. 386, The enacting formula in use in the United Kingdom since the 13th century is; *Be it ¢nacted by
the Queen’s most Excellent Majesty, by and with the advice and consent of the Lords Spiritual and Temporal, and Comraons,
in this present Parbament assembled, and by the suthority of the same, 2s follows:”,

19 The heading of a Part is printed in capitals and includes a subject sumimary.

20 Note that “the’ is not part of the short title,




352  House of Representatives Practice

introduced in one year are not passed until an ensuing year, the year in the citation of the
bill is altered to the year in which the bill finally passes both Houses. This formal
amendment may be effected before transmission to the Senate after the passing of the
bill by the House (when there may be a need to reprint the bill because it has been
amended by the House) or before forwarding for assent. o

It is not uncommon for more than one bill, bearing virtually the same short title, to be
introduced, considered and enacted during the same year.”' In this situation the second
bill and subsequent bills are distinguished by the insertion of (Ne. 2), (No. 3), and so on,
in the short title.” Alternatively, bills of a common subject may be distinguished with
qualifying words contained in parenthesis within the short title.” In both these cases the
distinguishing figures or words in the short title flow to the Act itself and its citation.

On other occasions a hill may, for parliamentary purposes, carry [No. 2] after the year
of the short title o distinguish it from an earlier bill of identical title. This is so, for
example, when it is known that the earlier bill will not further proceed in the
parliamentary process to the point of enactment or when titles are expected to be
amended during the parliamentary process.” This distinction in numbering also becomes
necessary for bills subject o inter-House disagreement, in the context of the
constifutional processes required by sections 57 and 128 of the Constitution.

Commencement prevision: In most cases a bill contamns a provision as to the day
from which it has effect. Sometimes differing commencement provisions are made for
various provisions of a bill (and see below). Where a bill has a commencement claose, it
is usually clanse 2, and the day on which the Act comes into operation is usnally
described in one of the following ways:

¢ the day on which the Act receives the royal assent;

e a date or dates to be fixed by proclamation (requiring Executive Council action).
The proclamation must be published in the Gazette, This method is generally used
if it is necessary for preparatory work, such as the drafting of regulations, to be done
before the Act can come ino force. Since 1984 information on proclamations has
been entered in the Votes and Proceedings as deemed papers. Proclamation may be
dependent on the meeting of specified conditions™;

e a particular date (perhaps retrospective) or a day of a stipulated event (e.g. the day
of assent of a related Act); or

& a combination of the above (e.g. sections 1 to 6 to come into operation on the day of
the royal assent, sections 7 to 9 on a date fo be proclaimed).%

Unusual commencement dates have included:

s the day after the day on which both Houses have approved regulations made under
the A{:{m;

e a ‘designated day’, being a day to be declared by way of a Minister’s statement
tabled in the House.”

21 For the numbering of appropriation and supply bills see p. 403

22 E.g. the Excise Tariff Amendment Act 1994 was followed by an Excise Tariff Amendment Act (No. 2] T994, ete.

23 E.g. fncome Tox (Deficit Deferral) Act 1994 and Income Tax (International Agreements) Amendment Act 1995,

24 E.g. the title of the Jncome Tax (Rates) Amendment Act 1978 was amended by the House to fncome Tax {Rates) Amendment
Act (No. 2} 1978, The Income Tax (Rates} Amendment Act 1878 [No. 2] also before the House took the place, in respect of
title, of the original bilt; the {No. 21 being the distinction for parliamentary purposes,

25 E.g. Carriage of Goods by Sea Act 199] (prociamation prevented until Minister had consulted industry representatives).

26 E.g. where legisiation licenses a certain activity, it may be necessary to have sections authorising the issue of Hicences o have
effect to enable licences 1o be obtained before the sechions prohibiling the activity withont a licence come nto effect.

27 Therapeutic Goods Act 1989,

28 Sales Tox (Customs) (Wine—Deficit Reduction) Act 1993, VP 1993-95/396.
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Since 1989 it has been the general practice, with legislation commencing by
proclamation, for commencement clauses to fix a dme at which commencement will
automnatically occur, notwithstanding non-proclamation. Alternatively, the commence-
ment clause _may fix a time at which the legislation, if not proclammed, is to be taken to
be repeated.”

In the absence of a specific provision, an Act comes mto operamon on the 28th day
after the day on which the Act receives the royal assent.” This period acknowledges the
principle that it is undesirable for legiskation to be brought into force before copies are
available to the public. Modern practice is to include an explicit commencement
provision in each bill. For special provisions concerning constitution alteration bﬂls see
p. 445,

An Act may have come into effect accordmg to its commencement clause vet have
its practical operatlon postponied, for example pending a date to be fixed by
proclamation.” Tt is also possible for provisions to operate from a day to be declared by
regulation, As regulations are subject to potential disallowance by either House, this
practice may not commend itself to Governments. The Australia Card Bill 1986, having
passed the House, was not further proceeded with foﬁowmg the threat of such a
disallowance in the Senate.”

‘Activating’ clanse: When provisions of a bili are contained in a schedule to the
bill (see below), they are given legislative effect by a provision in a preceding
clanse. Current practice is for the insertion of an activating clause at the beginning
of the bill {usually clause 3) providing that each Act specified in a schedule is
amended or repealed as set out in the schedule and that any other itemn in a scheduie
has effect according to its terms,

Definitions: A definitions or interpretation clause commoniy clduse 3 or 4,
traditionally sets out the meanings of certain words in the context of the bill, Definitions
may also appear elsewhere in a bill and for ‘amending’ bills will be included in
schedules.

Substantive provisions: Traditionally, the substantive prcwmons of bills were
contained in the remaining clauses. This is still the practice in respect of original’
legislation.. In the case of bills contaiming amendments to existing Acts, in the 37th
Parliament a practice commenced of having only minimal provisions in the clauses
(such as the short title and coramencement detdﬂs) and mciudmg the substantive
amendments in one or more schedules.” :

Schedule: Historically schedules have been used to avoid cluu:ermg a bill wuh detail
or with material that would interfere with the readability of the clauses, In earlier times
amending bills commonly included schedules setting out amendments that, because of
their nature, could morte conveniently be set out in a schedule rather than in the clauses
of a bill. During the 37th Parliament the practice started of including in schedules all
amendments to existing Acts, whether amendments of substance or of Iess important
detail. Office of Parliamentary Counsel Drafting Direction No. 1 of 1996 made it the
standard practice in respect of government bills for all amendments and repeals of Acts
to be made by way of numbered items in a schedule. Other items may be included in an

25 Office of Parliamentary Council. Drafiing Instruction No. 2 of 1989. There was previously no requirement for a proclamation
to be made within any particular time limit, see S, Deb. (24.11.88) 2774-80, The Senate has crdered that details of
unproclaimed provisions of Acts be regularly tabled, J 1987-89/1205,

3G Acts Interpretarion Act 1907, 5. 5,

31 B.g. Broadeasting and Television Amendment Act 1982, s, 24 Gazette 5208 (251183,

32 HR, Deb, {6.10.87) 749,

33 E.g Social Security and Veterans” Affairs Legislation Amendment Bill 1995,
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amending/repealing schedule (e.g. transitional provmons) Other examples of the types
of material to be found in schedules are:
s the text of a treaty to be given effect by a bill;
o a precise description of land or territory affected by a bill; and
s detailed rules for determining a factor referred fo in the clauses (for examplé,
technical material in a bill dealing with the construction of sh1ps dnd saent}f}c
formulae in a bill laymg down national standards).

While a schedule may be regarded as an appendix to a bill, it is nevertheless part of
the bill, and i is given legislative etfect by a preceding clause (or clauses) within the bill.
Schedules are referred to as ‘Schedule 1°, ‘Schedule 2’, and so on.

Associated documentaion: Bills may also contain or be accompanied by the
following documentation which, although not part of the bill and not formally
considered by Parliament, may be taken into account by the courts, along wuh other
extrinsic material, in the interpretation of an Act (see p. 455):

e Table of Centen%ﬂ;ston{:aﬂy, a Table of Contents (io:mctlly ‘Provisions’ ) was
only provided for bills of 25 or more clauses, bt in 1995 the Office of
Parliamentary Counsel decided that such tables would be provided for all bills.*
This table lists section/clause numbers and section/clause headings under Part and
Division headings. The Table of Contents remains attached to the frout of the Act.

¢ Headings and notes—Tootnotes (if used), end notes, marginal notes and clause
headings (Part, Dmsmn and Subdivision headings are deemed to be part of {he
bill).

o Explanatory Memorandom-—This is a separate document presenting the
legislative intent of the bill in tenms which are more readily understood than the bill

‘itself. A memorandum usually consists of an introductory ‘outline” of the general
purposes of the bill and ‘notes on clauses’ which explain the provisions of each
clause. When a number of interrelated bills are introduced together their
explanatory memorandums may be contained in the one document. From 1986 it
~was the practice that an explanatory memorandum was presented to the House by a
Minister "at the conchlusion of the second reading speech. Since 1994 the

" presentation of explanatory memorandums for all bills other than appropriation and

" supply bills has been a requirement of the standing orders™, and the Minister or
Parliamentary Secretary presenting the bill has been required to sign the
explanatory memorandum. Section 15AB of the Acts Tmterpretation Act 1901
provides, among other things, that in the interpretation of a provision of an Act,
consideration may be given to an explanatory mf:nnoran'cium36 (and see p. 455).

Preparaimn of bills—The extra-parliamentary process

Government bills uqua‘.i}y stem either from a Cabinet instraction that legls]anon is
required {that is, Cabinet is the initiator) or from a Minister with the advice of, or on
behalf of, his or her department seeking (by means of a Cabinet submission) approval of
Cabinet. The pre-legislative procedure in the normal routine”, regardless of the source of

34 Drafiing Direction No. § of 1993,

35 8.0, 215,

36 And see Pearce and Geddes, op cit, pp 30-66.

37 Tn the case of emergency or urgent legislation the noroal steps in the extra-parliamentary legislative process may not be
ohserved. For further information on the pre-legistative process see Department of Prime Minister and Cabinet, Legislation
Handbook, AGPS, Canberra, 1988,
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the legislative proposal, is that within five working days of Cabinet approval for the
legislation being received by the sponsoring department, or within 10 working days if
Cabinet has required major changes to be made to the original proposals, final drafting
instractions must be lodged with the Office of Parliamentary Counsef” by the
sponsoring department. Parliamentary Counsel drafts the bill and amranges for its
printing.” : :

A copy of the draft bill is provided to the sponsoring department for its clearance, in
consultation with other interested departments and instrumentalities, and the Minister’s
approval. During these processes it is usual for government party committees to be
consulted. The procedures for such consultation vary, depending on the party in
government. When a proposed bill is finally setfled, Patliamentary Counsel orders the
printing of sufficient copies of the bill in the form used for presentation to Parliament
and arranges for their delivery to officers of the House or the Senate. On occasion, when
there has been msufficient time for a bill 1o be printed, Parliamentary Counsel has faxed
a copy of the bill to the House, where g}hotocopies have been made for the Minister to
present and for circulation to Members.”

The Government’s Legislation Handbook states that draft bills are confidential to the
Government and may not be made public, before their introduction to the Parliament,
without the authorisation of the Prime Minister or Cabinet.”

Synopsis of major stages
The stages through which a bill normally passes are treated in detail in the pages
which follow. Frocedures for the passage of bills provide for the following stages:
- e Initiation (5.0.5 211-214).
e First reading”™ (5.0.5 215 and 216).
® Possible referral to a committee for advisory repost or 1o the Main Committee for
- second reading and consideration in detail stages (5.0.5 217A-2178).
e Second reading (5.0.5 217-220). :
® Proceedings following second reading (including possible reference to a select
cormumittee) (5.0, 221).
e Consideration in detail (8.0.s 222~2373),
s Report from Main Committee and adoption {for bills referred to Main Committee)
(S.0. 234-236A).
« Reconsideration (possible) (8.0. 236B).
- @ Third reading (5.0.s 237-242).
o Transmission to the Senate for concurrence (3.0. 243),

38 The Office of Parltamentary Counsel, under the Parliamentary Counsel Act 197G, is under the contral of the First
Pagliamentary Counsel who 15 angwerable 1o the Attorney-General. The office is responsible for the drafting of bilis for
introducticn into either House of the Parliament and amendments of bills, and other related functions,

39 Rills may be printed in a variery of forms from the inception of a draft bill to its presentation for assent. Some draft bills
never proceed beyond the ‘proof” stage. The aathority 1o use the material in veladon to a bill rests with the Parliamentary
Counse! until the bill is introduced in Parliament, when it passes to the Clerk of the House while the bill is before the House
of Representatives and the Clerk of the Senate while the bill is before the Senate.

40 E.g. Repauneration and Allowances Bill 1990, Remuneration and Allowances Amendment Bill 1990 and Remuneration and
Adlowances {Amendment) Bill 1990 VP 1950..93/123-4; 129-30; 133-4.

41 Legislation Handbook, Tuly 1938, pp. 20-21.

42 The origin of the practice of reading a bi#l three times is obscure. Campion (p. 22) states that by 1580 it was already the usual
{but not uniform) practice of the House 1o read a bill three times.
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- 43 .- . .
o Transmission or return of bill from the Senate with or without amendment or

request (S.0.s 244-261).

& Presentation for assent (3.0.5 265-269),
Each of the stages of a bill in the House has its own particular function. The major

stages may be summarised as follows:

Initiation: Under the standing orders, all bills, except bills received from the Senate

{(see p. 412), must be initiated in one of the following ways:

¢ By motion for ieave—By motion, usually moved on notice, for leave to bring in a

bill, specifying its long title™, a procedure which has fallen into disuse. 45

e (n granting of leave by the House-On occasions a bﬂl may be introduced by the

simple granting of leave to a Minister to present the bill.*

s On notice—The common method of mnitiating a bill is by the calling on of a notice

of intention to present the bill. The notice is prepared by the Office of Parliamentary
Counsel, usually concurrently with the preparation of the bill. The notice follows a
standard form: _
1 give notice of my intention to present, at the next sitting, a Bill for an Act {remainder of long
fitle].
The long title contained in the notice must agree with the title of the bill to be
introduced. The notice must be signed by the Minister or Parliamentary Secretary
who intends to introduce the bill or by another Minister or Parliamentary Secretary
on his or her behalf. As with all notices, the notice of presentation may be given by:
— delivering a copy to the Clerk at the Table, or
—1in the case of Members other than’ Ministers, stating its terms to the House
durmng the period for Members’ statements on Mondays, and delivering a copy
to the Clerk at the Table."

e By order of the House—Under superseded procedures preliminary consideration

of financial proposals cccurred in the Supply or Ways and Means Committees of
the whole House. The appropriate committee reported a financial resolution to the
House, the House adopted the report and ordered a Minister to prepare and bring in
a bill to carry out the resolution.” When these committces were abolished in 1963,
this initiation procedure was nevertheless retained because of the possibility,
however remote, that the procedure could be used, in a different form, in relation to
certain tariff bilis.”

43

44
45

48
47
48
49

A bill coming a first time from the Senate proceeds through all stages in the House as if it were a bill ougmauug in the
House.

VP 1962-63/485.

When this procedure was in comrmon use the notice of motion 101 leave was capabl:: of amendment, VP 1926-28/248. When
the motion was moved the objects of the bill could be explained and reasons given for its infroduction {Magrimonial Causes
Bill 1955—private Member's bill, Mr Joske——VP 1954-55/150; HR, Deb. (5.5.55) 451-4). While this would not ordinarily
be the appropsiate time for long debate, the motion could be debated, VP 1956-57/83; HR. Deb. (18.4.56) 1415-20. An
amendment couid be moved, e.g, that the word “amend” be omitted from the long title of the bill, and the word ‘repeal” be
suibstiuted, VP 1929/21, and the guestion could be put to a division, VP 1936-37/84. The notice of infention to present a bill
procedure was adopted in 1963 to save the time of the House spent on the motion for leave, which had become entirely
formal. Stancing Orders Committee Report, H of R 1 (1962-63) 39,

VP 1978-80/1502; VP 1996/351.

5,0, 211451, Uniil 1984 ali notices could be given orally,

VP 1962-63/450-4,

Considerations relating 1o timing and drafting make a bill an unsuitable vehicle t initiate the variety and number of tariff
proposals which come before the House, Consequently itis the practice that custorns ang excise tariff proposals are initiated
by a motion, and are later incorporated in a Customs/Excise Tariff Amendment Bill,
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o Without notice—In accordance with the provisions of standing order 291,
appropriation or supply bills or bills (including tatiff proposals) dealing with
taxation may be submitted to the House by a Minister without notice,

First reading: This is a formal stage only. On presentation of a bill the long title only
is immediately read by the Clerk, and no question is proposed (but see below for
arrangements for private Members’ bills).

Second reading: This is the stage primarily concerned with the principle of the
legislative proposal. Debate on the motion for the second reading is not always limited to
the contents of a bill and may include, for example, reasonable reference to relevant
matters such as the necessity for, or alternatives to, the bill’s provisions. Debate may be
further extended by way of a reasoned amendiment (see below).

Consideration in detail: At this stage, the details of the bill are considered and
amendments may be proposed or made. _

Third reading: At this stage the bill can be reviewed in its final form after the
shaping it may have received at the detail stage. When debate takes place, it is confined
strictly to the contents of the bill, and is not as wide-ranging as the second reading debate
{and see below). When a bill has been read a third time, it has passed the House.™

The application of the same question rule to bllis

The Speaker has the discretionary power under standing order 169 to disallow any
motion the same in substance as another resoived during the same session, As
proceedings on a bill are taken to be ‘resolved’ when a decision has been taken on the
second reading, the standing order does not prevent identical bﬂls merely bemg
introduced.

In using his or her discretion in respect of a bill the Speaker would pay rcgard to the
purpose of the rule, which is to prevent obstruction or unnecessary repetition, and the
reason for the second bill. Hence, quite apart from the cases provided for in the
Constitution, a Speaker might not seek to apply the rule to cases arising from Senate
disagreement, and in the normal course of events it is only at such times that a bill would
be reintroduced in the House and passed a second time. For example, thére have been
occasions when the Senate has rejectedﬂ, or delayed the passage of*, bills transmitted
from the House and the House has again passed the bills without waiting the three
months period provided for in the Constitution, presumably in the hope of a change of
heart on the part of one or more Senators. In one case standing order 169 was
suspended™, although in view of the Speaker’s discretion in this matter the suspension
may not have been necessary. It is also possible that a bill could seek to reintroduce
provisions .of a bill prevmus}y passed by the House but subsequently deleted from the
bill by Senate amendment.”

Although there is no record of a motion on a bill being disallowed under the same
question rule, in some circumstances the operation of the rule would be appropriate. In
1982 two identical bills were listed on the Notice Paper as orders of the day, one a
private Member’s bill and the other introduced from the Senate. Had either one of the
bills been read a second time, or the second reading been negatived, any further

50 8.0.240.
51 Post and Telegraph Rates Bill 1967 [Ne. 21, VP 1967-68/123. The second bill was not returned from the Senate.
52 In 1975 the main appropriation bills were passed and sent to the Senate three times. The Senate eventually passed the original

bills, VP 1974-75/933-6, 1015-21, 1067-70.
33 VP 1967-68/123.
54 Health Legistation Amendment Bill (Ne. 3) 1982, H.R. Deb. (10.11.82} 2998,
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consideration of the other bill would have been preventable under the same question
rule, but in the event neither bill was proceeded with,” During the 36th and 37th
Parliament a number of private Members’ bills lapsed pursuant to the provisions of
standing order 1048, not having been re-accorded priority on one of the next eight
private Members’ days after introduction/consideration. In some cases -the same
measures were put forward again, and, no resolution. having been reached .on lhe
previous occasion, no complaint under standing order 169 was raised.” :
Sections 57 (double dissolution} and 128 (constitution alteration)} of the Consutution
relating to the resolution of disagreements between the Houses, provide for the same
bills to be passed a second time after an interval of three months.” These provisions
over-ride the standing order.” :

Classification of bills

Bills introduced into the House of Representatives may he, for descriptive purposes,
grouped into the following classes:

¢ Bills, by which no appropriation is made or tax 1mposeci( ordinary’ bﬁ}s)

s Bills containing special appropriations;

‘e Appropriation and supply bills;

# Bills imposing a tax or charge; -

& Bills to alter the Constitution;

¢ Bills received from the Senate,

The procedures in the House for each class of bills have a basic similarity. The
passage of a bill is, unless otherwise ordered, always in the stages of first reading, second
reading, consideration in detail and third reading. For the purposes of this chapter
procedures common to all classes of bills are described in detail under ordinary bills, As
is evident in Table 7, significant variations or considerations apply to ble in other
classes and they are described when that class is examined.

ORDINARY BILLS

‘Ordinary’ bills for procedural purposes are those which:

® do not contain words which. appropnale the Consolidated Revenue Fund or the
Loan Fund;

¢ do not impose a tax (an ordinary bill may ‘deal with’ taxation without i 1mposmg it
see p. 398); and

& do not have the effect of increasing, or altering the destination of, the amount that
may be paid out of the Consolidated Revenue Fund or the Loan Fund under
existing words of appropriation in the Principal Act to be amended or in another
Act. s

Initiation and first reading

Ordmary bills are usually introduced by notice of intention to present or sometlmes by
leave. Ordinary bills ‘dealing with taxation’ may be introduced without notice.”” When

55 Institute of Freshwater Studies Bills, 1981 and 1982,

56 E.g VP 1990-92/1358, 1782, .

57 In each case, the second time a bill is presented it may i 0 certain circumstances inclde amendmen(s made or agreed to.
58 VP 1950-51/189.

39 S.0.291.
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the notice of intention to present the bill is called on by the Clerk, the Minister (or
Parliamentary Secretary™) in charge of the blH rises and says ‘I present the [shot title of
bill]’. The Minister then hands three signed” copies of the bill to the Clerk. These copies
become the ‘original’or ‘model’ copies of the bill.

1t is the practice of the House that another Minister may present a bill for a Minisier
who has given notice.” When the notice is called on by the Clerk, the Minister who is to
present the bill rises and says ‘On behalf of the . . ., 1 present the [short title]”.”

- There is no requirement for a Minister (or a.:iy Membel) introducing a bill to present a
printed copy. The standing order requires only that a ‘fair copy’ signed by the Minister
be presented to the House. Nevertheless prinfed copies are usually avallable when the
bill is introduced.”

The Clerk upon receiving the copies from the Minister and thhoul any queston
being put”, formally reads the bill a ﬁrst time by reading its long tifle.” Once a bill is
presented, it must be read a first time.” The long title of the bill presented must agree
with the title used in the notice of intention to present (or with the order of leave to bring
in Ehe bill}, and no clause may be included in the bill which does not come within its
title.” Any bill presented and founci to be not prcpared according to the standing orders
shall be ordered to be withdrawn.” Bills have been so discharged because:

e the long title did not agree with the long title gwen on the notice of presentationm;

e several clauses did not come within its long title”'; and

e the long title described in the Govemo;—General s message recommendmg

appropriation did not agree with the long title.”

A bill is not out of order if it refers to a bill that has not yet been mtmduced and a bill
may be introduced which proposes to amend a bilt not yet passed

6

As in other procedires of the House fexcept those relating to questions) all references 1o a Minister in the following text cat

be taken to include & Pariamentary Secretary.

61 5.0.212; muitiple copies being for adrministrative purposes.

62 VP 1996/213

43 A Minister has presented a bill for another Minister to whom leave had been given, VI 1932-34/895. On § September 1932
the Prime Misister moved a notice for leave 1o bring in a bill on behalf of the Minister for Commerce, VP 1932-34/304,
‘When the bill was brought up in May 1933 the Minister for Commerce had resigned from the Mmistry, and a third Minister
presentad the bill, VP 1932-34/665.

64 ‘The National Esmergency {Coal Smke) Bili 1949 was presented (VP 1948-49/342) iy roneoced form and printed lager in the
day.

65 Prior to 1963, under superseded procedures, a question was put on the first reading. The question could be dcadcci on’
division and there is an Instance of the first reading being negatived on division, VP 1940—43,"483

66 5.0.216,

67 H.R. Deb. (28.3.73) 809.

68 S.0n 213; VP 1983--84/904,

69 5.0.214; VP 1985-87/320.

70 VP 1983-84/903-4,

71 VP 1985-87/320.

72 VP 1934-37/305-9, The States Granis { Administration of Controls Reimbursament) Bill 1951 was not introduced as was
inzended on 26 September 1951 as a check indicated that the long title did not agres with the terms of the Administrator’s
message. A new message was prepared and the bill introduced on the nexy day, VP 1951-53/86, 106.

73 H.R. Deb. {26.9.24} 4846,

74 E.g, the Conciliation and Arbitration Bill (No. 2) 1951, A Bili for an Act to amend the Conciliation and Arbitration Act

19041950, as amended by the Concifiation and Arbitration Act 79517, which was introduced in the House on 14 March

1951 (VP 1950-51/327), when the Conciliation and Arbitration Bill 1931 was with the Senate (passed by the House on

© March, VP 1950~-51/319-20, and introduced in the Senate on 15 March, J 1950-51/226).




TABLE7 CLASSES OF BILLS

Provisions of Constitution and

Description Special nature standing orders relevant to class'  Major siages followed in respect of class’
ORDINARY Bills that: Constitution ss. 53,57,58,59,60.  [nitiation on notice of intention to present; sometimes by
(a) do not contain words which S.0.s 211-252, 264-269. leave; bills dealing with taxation may be presented without
Examples appropriate the Consolidated notice. )
Acts Interpretation Bill, - Revenne Fund or the Loan Fund; First reading moved; Clerk reads title; no debate aflowed.
Tra{%e Practices Bill, (b) do not impose a tax; and Second reading moved immediately (osually); Minister
Parliamentary Papers {¢) do not have the effect of ' makes second reading speech; debate adjourned to a future
Bill. increasing, or altering the day. _
destination of, the amount that may Bill may be referred to Main Commitice for remainder of
be paid out of the Consolidated second reading and detail stage.
Revenue Fund or the Loan Fund : Second reading debate resumed; reasoned amendment may
under existing words of be moved; second reading agreed to; Clerk reads title.

appropriation in the principal Act '

. Consideration in detail immediately Tollowing second
to be amended or in another Act. Y J

reading. Amendments may be made.
(Report by Main Committee to House, if bill referred;
House adopis report)

* Third reading moved; may be debated; agreed to; Clerk
reads title. Message sent to Senate seeking concurrence.
NOTE: Detail stage is often by-passed.

SPECIAL Bilis that: Constitution ss. 53, 56. Initiation’on notice of intention to present, sometimes by
APPROPRIATION {2} contain words with appropriate the  5.0.s 221{a), 292, 294, 296-8, leave.
Consolidated Revenue Fund or the .Proceedings same as for ordinary bills except that
Examples Loan Fund to the extent necessary immediately following second reading—
(a) States Grants Bill, to meet expenditure under the bill; Message from Governor-General recommending
Loan Bill; or . . ‘appropriation for purposes of bill is announced and if
(b) An amending (b) while not in themselves containing required, in respect of cerfain anticipated amendments
Judiciary Bill to alter words of appropriation, would to be moved during detail stage, a further message for
have the effect of inicreasing, or -the purposes of the proposed amendment is announced.

the remuneration of
Justices as stated in
the principat Act.

altering the destination of, the
amount that may be paid out of the
Consolidated Revenue Fand or the
Loan Pund under existing words of
appropriation in the principal Act
to be amended or in ancther Act.

"Subsequent proceedings same as for ordinary bills.

I Sapmuasaday fo asnol  (09¢




APPROPRIATION
AND SUPPLY

Examples
Appropriation Bills
(No. 1) and (No. 2)
Suppiy Bills (No. 1} and
{No. 2).

Appropriation Bilks appropriating
money from the Consolidated
Revenue Fund for expenditare for the
vear.

Supply Bills appropriating money
from the Consclidated Revenue Fund
to make inferim provision for
expenditure for the year pending the
passing of the Appropriation Bills.

Constitution ss. 33, 54, 56,

T 8.0s 81b), 220, 221(a), 226(a),
762, 291-2, 295-8,

Message from Governor-General recommending
appropriation anneunced prior to introduction. If
required a fiirther message for the purposes of proposed
amendments is announced prior to consideration in
detail. '

Initiation without notice.

Proceedings otherwise same as for 01rffn&ry bills other than
for sequence in detail stage.

TAXATION Bills imposing a tax or a chargein the  Constitution ss. 33, 55. Initiation without notice.

nature of & tax. S.0.s 226(b), 262,291,293 Proceedings same as for ordinary bills.
Examples ' Only Minister may move amendments o inerease or
Income Tax Bills and extend faxation measures,
Customs and Excise
Tariff Bills. NOTE: Governor-General's message is not required.
CONSTITUTION Bilis ta alter the Constitution. Constitution 8. 128. Same as for ordinary bills but with additional
ALTERATION 5.0.7263 requirement for bill to be passed by absolute majority.
Example

Constitution Alteration
(Referendumg) 1977,

SENATE INITIATED

Examples
Same as for ordinary
bills.

Same as for ordinary bills.

- Constittion s. 53.

5.0.5253-61.

Message from Senate reported transmitting bill to
House for concurrence.

First reading; second reading moved; debate adjourned.
Subsequent procegdings same as for ordinary bills.
(Senate bills sometimes referred to Main Committee before

“‘moving of second reading)

Message sent to Senate notifying House agreement or, if
amended, secking Senate concurrence in amendments.

1. Sections 57 to 60 apply to all classes and standing orders relevani to ordinary bills generally apply fo all classes.

2. Regular or normal proceedings.

19 woupsisoy
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As no question is proposed or put, no debate can take place at the first reading stage.
in respect of private Members’ bills presented under arrangements for private Members’
business on Mondays, when a notice of intention to present a bill is called on by the
Clerk, the Member involved presents the bill and may speak for up to five minutes, The
bill is then read a first time, and the next smmg Monciay is appointed for the Member to
move the second reading.

Immediately after presentation, the usual practlce is that the Minister moves that the
bill be read a second time and presents the bill’s explanatory memorandum. Copies of
the bill and the explanatory memorandum are distributed to Members in the Chamber. A
bill is treated as confidential by the officers of the House until 1t is presented and no
dlS[l"ibllthﬂ is made until that time,

Referral after ﬁrst readmg

At least seven days after the first reading and bei“ore the debate on the motion for the
second reading is resumed, a motion may be moved without notice “That this bill be
referred to the Main Commitiee for the remainder 'of the second reading ‘and
consideration in detail stages’ or ‘“That the bill be referred to the ... [commiltee] [
for consideration and an advisory report’. In the case of government bills a Minister may
present a Hst of bills proposed to be referred and (if seven days have elapsed since the
first readings of all the bills on the list) move a single motion, without notice, that the
bills be referred in accordance with the list.” In practice bills are often referred, by leave
of the House™ or by motion on notice”, before the end of the seven day waiting period.
The Chief Government Whip, pursuant to powers bestowed by resolution of the House
in relation to the conduct of business, rather than a Minister, usua[]y moves the relevant
motions, An amendment has been moved to a motion of referral,”

When these procedures were first introduced in 1994, referral to the Main
Committee or to a committee for an advisory report occurred between the first and
second reading stages. The standing order was revised in 1996 to allow, but not
compel, the now normal practice of referral following the Minister’s second reading
speech. In cases where the second reading has not been moved immediately
following the frst reading (e.g. bills introduced from the Senate), bills have
continued to be referred between the first and second reading stages, and Ministers’
second reading speeches on these bills have been delivered in the Main Committee.

Referral to committee for advisory report

Pursuant to standing order 217A a bill may be referred to a commitltee for an advisory
report. The motion of referral may specify a date by which the committee is to report to
the House. Bills are referred to the standing committee, or to the commitiee formed of
House of Representatives members of a joint standing committee”, most appropriate to
the subject area of the bill. The participation of Members who are interested in the bill
but not on the commitice is facilitated by the provision that, for the purpose of
constderation of bills referred for advisory reports, one or more members of the
comapitiee may be replaced by another Member. In addition the normal provision for the
appointment of three supplementary members 1o 4 standing committee f01 a parucular

75 S.0.217A

76 VP 1996/166.

77 VP 1996/253,

78 VP 1993.85/2456-7,

79 These ‘deemed’ comsmitiees operate according (o the provisions applying to standing commiitwes of the House, 5.0, ZSBA
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inquiry also applies.” Standing and sessional orders have been suspended to enable a
private Members’ bill to be referred to a standing committee for an advisory report.”

Committee proceedings on a bill are similar to proceedings on other commiittee
inquiries; the committee may invite submissions, and it may hold public hearings before
reporting its recommendations to the House. The report is presented in the same manner
as other commitiee reports, with commitiee members expecting to be able to make
statements. Motions to take note of the report are not moved however, as opportunity for
debate will occur during subsequent consideration of the bill if it is proceeded with,

After the commitiee has presented its report, and if the bill is 1o be proceeded with,
the (remainder of the) second reading and the consideration in detail stages will follow in
the House, or the bill may be referred for these stages to the Main Committee.” If the
Govemment accepts changes to the bill recommended by the advisory report, these are
incorporated into government amendments moved during the consideration in detail
stage. As with other committee reports, a formal government response is made to a
committee’s advisory report on a bill. This may be tabled when the House resumes
consideration of the bill following the presentation of the report.” Alternatively, in
speaking to the bill or moving amendments reflecting the committee’s recommendations,
a Minister may foreshadow a formal response at a later date.”

Although the standing orders provide for bills to be referred to a committee at least
seven days after the first reading and before the resumption of debate on the motion for
the second reading, referral at other times (e.g. before the seven days expires or during
debate on the second reading) may occur following the suspension of standing orders.”
A bill cannot be referred after the completion of its consideration in detail

The standing order establishing the general purpose standing committees provides for
the referral, by the House or a Minister, of any matier, including a pre-legislation
proposal or bill, for standing committee consideration.” Occasionally a bill may be
referred 1o a committee by a Minister directly, prior to its introduction to the House,
rather than through the advisory report mechanism.” Standing and sessional orders have
been sglglspended to enable bills to be referred to & joint committee for an advisory
report,

Referral to the Main Committee

The Main Committee is an extension of the Chamber of the House, operating in
parallel to allow two sireams of business to be debated concurrently. If is an alternative
venue rather than an additional process. For a description of Main Committee
procedures generally see Chapter on “Motions’.

In respect of legislation, proceedings in the Main Committee are substantially the
same as they are for the same stage in the House. The significant difference, stemming
from the lack of opportunity in the Commiitee for divisions, is the provision for the
‘unresolved guestion’. Proceedings on'a bill may be continued regardless of unresolved

80 S.0.28B(c)

81 VP 1993-95/2286.7.

82 S.0.217B.

83 VP 1893-05/1151.

84 HR. Deb, [20.10.94) 2466,

85 VP 1993-95/921--2,

86 $.0.224.

87 S.0.28B(h).

88 H.R Deb. {9.2.95) 835,

89 VP 1993-95/2678; VP 1996/265.
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questions unless agreement to an unresolved question is necessary to enable further
questions to be considered, in which case the bill is returned to the House.”

At the conclusion of the bill’s consideration in detail the question is put, forthwith
and without debate, “That this bill be reported to the House, without amendment’ or
‘with (an) amendment(s)’ (‘and with (an) unresolved question (s)"), as appropriate.” If
the Committee does not desire to consider the bill in detail it may grant leave for the
question “That this bill be reported to the House w1ﬂqout amendment’ to be moved
forthwith, immediately following the second reading,”

. A bill may be refurned to the House at any time during its c0n51derat10n by the Main
Committee by any Member movmg, without notice or the need for a seconder, “That
further proceedings be conducted in the House’™ A bill-may also be recalled to the
House at any time by motion moved in the House. '

Second reading

Although it has been stated that the second: reading is the most important stage
through which a bill has fo pass™, it is debatable whether any one stage of a bill may be
regarded as more critical than any other stage. For example, it might be argued that the
third I‘B“ldlilg of a bill, at which point a bill finally passes the House, is at least egually
important.”” Nevertheless, the whole principle of the bill is at issue at the second reading
stage, and is affirmed or denied by a vote of the House.”

Copies of a bill having been circulated, the second reading may be moved
inmediately after the first reading (the usual practice~see below) or, by leave of the
House, at a later hour that day. If the second reading is moved at a later hour, debate may
not proceed immediately unless leave of the House is obtained. The arrangements for
private Members’ bills provide that after the first reading, the next sitting Monday shall
be appointed for the Member introducing a bill to move the second reading.”

Omn the infrequent occasions when copies of the bill are not available, leave may be
granted for the second reading to be moved forthwith™, or at a later hour that day.” If
leave is refused, the second reading is set down for the next sitting." Alternatively
standing orders may be suspended to enable the second reading 1o be moved forthwith.”
It is the practice at the commencement of a new session for a Minister to place a
contingent notice of motion on the Notice Paper as foliows:

Contingent on any bill being brought in and read a first time: Minister to move—That so much of the
standing orders be suspended as would preverd the second reading being made an order of the day for
a Tater hour, ®

90 5.0.277.

91 S.0.234.

92 5.0.222{¢).

93 S.0. 270, The motion is successful even if opposed. VP 1993-55/2477-8; 2470 (motion that further proceedings be
conducted in the House moved immediately after second seading speech). .

94 May, p. 472 Gdgers, Tthedn, p. 256,

05 As Leader of the Oppaosition Menzies stated, concerning the need for support by an absolute majority for the second reading
of & Constitution Alteration Bill, a bill does not pass until it s read a third ume; many Members might vote for the second
reading, anticipating an opportunily in conumittee of having amendinenis made which would make it acceptable, and then
support the third reading, [LR. Deb. {104 46) 1216-17.

96 May. pp. 472

97 5.0.218,

98 S.G.s 217-18; VP 1968-69/583 (copies of the National Health Bill 1969 not available for distribution).

99 VP 1030-51/151.

100 VP 1956-37/49,

101 Either without nptice, VP 1951-53/443; or pursuant to confingent notice, VP 1956-57/109.

102 First given regudarly, NP 27 (9,5,50) 138,
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A motion pursuant to this contingent nofice, only once moved in the House to date'”,

only requires the concurrence of a simple majority to be effective.

If the second reading is not to be moved forthwith, a future day is appointed for the
second reading, and meanwhile the bill is printed.'™ The House appoints, on motion
moved by the Minister, the day (that is, the next sitting or some later daie} for the second
reading to be moved.™ The motion is open to amendment and debate. An amendment
must be in the form to omit ‘the next sitting’ in order to substitute a specific date or day.
Debate on the motion or amendment is restricted to the appointment of a day on which
the second reading is 1o be moved, and reference must not be made to the terms of the
bill."™ The second reading is set down as an order of the day on the Notice Paper for the
next sitting or a specific date.””

During the 37th Parliament the House adopted the practice of having bills presented
together with explanatory memorandums, with the second reading not being moved
immediately following the first reading but being made an order of the day for the next
sitting. When the order was called on on a later day, the Minister moved the second
reading, delivered his or her second reading speech, and further debate foliowed
immediately. This practice was discontinued on the recommendation of the Procedure
Commitiee, which felt that it helped Members to have the terms of the Minister’s second
reading speech available when preparing their own speeches.m8 :

There may be reasons, other than the unavailability of printed copies of the bill, for
the second reading to be set down for a future day. The Government may want to make
public the terms of proposed legislation, with a view to enabling Members to formulate
their position over a period in advance of the Minister’s second reading speech and the
second reading debate.”

The common practice, however, is for the second reading to be moved immediately
after the bill has been read a first time. The terms of the motion for the second reading
are “That this bill be now read a second time™" and in speaking to this motion the
Minister makes the second reading speech, explaining, inter alia, the purpose and general
principles and effect of the bill. This speech should be relevant to the contents of the
bill.'""" The time limit for the Minister’s second reading speech (for all bills except the
main appropriation bill for the year) is 30 minutes.'” A second reading speech plays an
important role in the legislative process and its contents may be taken into account by
the courts in the interpretation of an Act (see p. 455). Ministers are expected to deliver a
second reading speech even if the speech has already been made in the Senate. It is not
accepted practice for such speeches to be incorporated in Hansard."”

103 VP 1985-87/1071; H.R, Deb. {20.8.86) 288 (moved afier the second reading speech).

104 5.0.217.

105 VP [956-57/50.

106 H.R. Deb. (9.6.03) 587.

VI NP 46 (11.2.75) 3085,

108 PP 108 (1995), pp, 3-4,

109 H.R. Deb. (12.2.75) 134.

110 8.0.217.

111 The Deputy Speaker explained to a Minister whose second reading speech was ranging beyond the contents of a bil
that a certain latitude was allowed during a second reading speech. However when the second reading debare occurred
it would be difficult for the Chair to rule against speeches made in reply to the subjects raised by the Minister,

H.R. Deb. (222,72) 38-41.

112 5.0.91.

113 For an exception to this rule see, LR, Deb, (27.8.80) 80413, This instance preceded the comprehensive position set down
by Speakers Snedden and Jenking on the incorporation of material in Hansard (H.R. Deb. (21.10.82) 2339-40; (10.5.83)
341-2. On one cccasion, instead of a second reading speech being made in the normal manner Members have been referred
to the Sepate Hansard (H.R. Deb. (30.11 .95} 4447}, and on apother 2 brief summary of the provisions has been given and
Members then referred to the Senste Hansard (HR. Deb. (12.11.92) 3359,
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When the second reading has been moved forthwith pursmant to S.0. 218, # is
mandatory'"* for debate to be adjourned after the Minister’s speech, normally on a formal
motion of a member of the opposition executive. There can be no division on the
adjournment of the debate under these circumstances.'” A second question is then put in
the form “That the resumption of the debate be made an order of the day for the next
sitting’. This motion is open to amendment and debate, although neither is usual. Debate
on the motion or amendment is restricted to the appointment of the day on which debate
on the second reading is to be resumed-and reference must not be made fo the terms of
the bill. An amendment must be in the form to omit ‘the next sifting’ in order to
substitute a specific day or date, for example, ‘Tuesday next’ or ‘11 December
1989°."

Debate may not be resumed for some time, depending on the Government's
legislative program, and during this time public and Members’ altitudes to the proposal
may be formulated.

An order of the day set down for a specified day is not necessarily order of the day
No. 1}8 for that day, nor does it necessarily mean that the item will be considered on that
day.

The fixing of a day for the resumption of a debate is a resolution of the House and
may not be varied without a rescission (on seven days’ notice) of the resolution.'”
However a rescission motion could be moved by leave or after suspension of standing
orders. In 1973 the order of the House making the second reading of a bill an order of
the day for the next sifting was rescinded on maotion, by leave, and the second reading
made an order of the day for that sitting,” The purpose of fixing ‘the next sitting’ or a
specific future day ensures that, without subsequent action by the House, the order of the
day will not be called on before the next sitting or the specified day.

On occasions debate may ensue, with the ieave of the House, immediately after the
Minister has made the second reading speech.”’ By the granting of leave, the mandatory
provision of standing order 218 concerning the adjournment of the debate no longer
applies, and a division may be called on any subsequent motion for the adjournment of
the debate.™ Alternatively, after the second reading speech, debate may, by leave, be
adjourned until a later hour on the same day that the bill is presented.”” If leave is
refused in either of these cases, the same effect can be achieved by the suspension of
standing orders. The contingent notice described above has been moved to this end after
the Minister’s second reading speech.

If the second reading has been set down for a fuwre sitting day, on that day the
Minister makes the second reading speech when the order of the day is called on, and
debate may be adjourned by an opposition Member™ in the normal way. The second

114 8.0, 218, The mandatory requirement is a provision which ensures that the House will have some time 10 study the bill
betore it is proceeded with. This provision does not apply to a second reading moved pursuant to contingent notice, as
standing orders have been suspended.

115 VP 1968-69/117.

116 VP 1970-72/596-8,

117 VP 19788071473,

118 NP 43 (5.12.74) 4642, For example the House resolved on 28 November 1974 to make resumption of the second reading
debate on the Family Law Bill 1974 an order of the day for 11 February 1975, VP 1974-75/383--4. The itern was listed as
order of the day No. 3 but was not called on, NP 46 (11,2,75) 5085.

119 8.0.170.

120 VP 1973-74/243.

121 B.g. VP 1978-80/1188; VP 1990-92/1963, 2001.

122 HR. Deb. (21.3.72) 906,

123 VP 1968-69/312.

124 VP 1974-75/449.
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reading debate may proceed forthwith however, as the provision concerning -the
mandatory adjournment of debate when the second reading has been moved
immediately afier the first reading does not apply. :

As with all adjourned debates, when an adjourned second reading debate is resumed,
the Member who moved the adjournment of the debate is engitled to the fisst call to
speak.”™ However, usually it is the opposition spokesperson on the bill’s subject matter
who resumes the debate, and this may not be the same Member who obtained the
adjournment -of the debate. On resumption of the second reading debate the Leader of
the Opposition, or & Member deputed by the Leader—in practice a member of ‘the
opposttion executive—may speak for 30 minutes. The Member so deputed, usually the
shadow minister, is usually, but 110’[ ﬂecessanly, the first bpeaker when the debate i
resumed. :

The second reading debate is pr:mdrliy an opportunny to consider the prmcaples of the
bill and should not extend in detail’ to matiers which can be discussed at the
consideration in detail stage. However it is the practice of the House to permit reference
to amendments proposed to be moved at the consideration in detail stage. The Chair has
rufed that a Member would not be i order in reading the provisions of a bill seriatim and
debatirig them on the second reading'™, and that it is not permissible at the second
reading stage {o dlSCU‘H the bill clause by clause the seconci readmg debate shouid be
confined to prlnuples

Debate however is not strictly limited to the contents of Ehe bill ‘and may include
reasonable reference 1o

e matters relevant to the bill;

e the necessity for the propoe,dls

© alternative means of achlevmg the bill’s objecuves

® the recommendation of objectives of the same or similar nature; and

e reasons why the bill’s progress should be supported or opposed.

Discussion on these matters should not however be allowed to supersede debate on the
subject matter of the bill,

‘When a bill has a restricted title and a Hmited bﬁbjECE matter, the apphcaﬁon of the
relevancy rule for second reading debate is relatively simple to interpret.” For example,
the Wool Industry Amendment Bill 1977, the long title of which was ‘A Biill for an Act
to amend section 28A of the Wool Industry Act 1972, had only three clauses and its
object was to amend the Wool Industry Act 1972 s0 as to extend the statutory accounting
provisions in respect of the floor price scheme for wool to include the 197778 season.
Debate could not exceed these defined limits." The Overseas Students Tuition
Assurance Levy Bill 1993 was a bill for an Act to allow levies to be imposed by the
rules“of a tuition “assurance scheme established for the purposes of section 7A of the
Education Services for Overseas Students (Registration of Providers and Financial
Regulationy Act 1991, and contained only three clauses, thus allowing only a limited
scope for debate.

To a lesser extent, the relevancy rule is easily interpreted for a bill with a restricted
title to amend named parts of the principal Act even though the bill may confain a

125 S.0. 88 H.R. Deb. (16.9.58) 1251
126 H.R. Deb. (24.11.20) 6906,

127 H.R. Deb. (22,11.32) 2601,

128 HXR, Deb, (29,3.35) 541~2.

129 VP 1977/349. Act No. 43 of 1977.
130 H.R. Deb. (26.5.77) 1941,




368 House of Representatives Practice

greater number of clauses than the above examples. The Speaker ruled that the scope of
debate on the States Grants (Special Financial Assistance) Bill 1953 should not permit
discussion of the ways in which the States might spend the sums granted, that the limits
of the debate were narrow and that he would confine the debate to whether the sums
should be granted or not. The Speaker’s ruling was dissented from, following which the
Speaker stated that the expenditire methods of the States were clearly open for
discussion.”’ A good example of an amending bill with a restricted title was the
Ministers of State Amendment Bill 1988, the long title of which was ‘A Bill for an Act
to amend section 5 of the Ministers of State Act 1952°."

When a bill has an unrestricted title, for example, the Airports Bill 1985, whose long
title was ‘A Bill for an Act about airports” and which contained a large mumber of
clauses, the same principles of debate apply, but the scope of the subject matter of the
bill may be so wide that definition of relevancy is very difficult. However, debate should
still conform to the rules for second reading debates. General discussion of a matter ma
principal Act which is not referred to in the amending bill has been prevented

Amendment to question for second reading

An amendment to the question “That this Bill be now read a second time’ may be
moved by any Member (but generally would be moved by an opposition Member).
Known as a second reading amendment, it may only take one of two forms, that is, a ‘6
m_onths’amendmem * or a ‘reasoned amendment’.”™ _

A ‘6 months” amendment is in the form ‘That the word ¢ now " be omitted from, and
the words “this day 6 months” be added to the question”.” No amendment may be
moved to this amendment. The question proposed upon such an amendment is “That the
word proposed to be omitted stand part of the question’, and if this gquestion is decided in
the affirmative, the amendment is defeated and the question on the second reading is
then restated. Debate may then continue on the motion for the second reading. The
acceptance by the House of such an amendment would mean that the bill has been
finally disposed of.”" This form of amendment is rarely used as, from a debating and
political viewpoint, it suffers by comparison with a reasoned amendment. On the last
occasion it -was moved on the motion for the second reading, the mover proposed to add
‘this day six months in order that the Govemment may coafer...”” Although the
amendment was permitted by the Chair, the mclusmn of the add1t10na1 words was strictly
out of order.

A reasoned amendment enables a Member to place on record any special reasons for
not agreeing fo the second reading, or altematively, for agreeing to a bili with
gualifications without actually recording direct opposition to it. It is usually declaratory
of some principle adverse to or differing from the principles, policy or provisions of the
bill. It may express opinions as to any circumstances connected with the introduction or
prosecution of the bill or it may seek further information in relation to the bill by
committees or commissions, or the production of papers or other evidence.

131 VP 1951-53/714; H.R. Deb. (8,10.53} 1170,

132 H.R. Deb. (14.4.88) 1635,

133 HR. Deb. (19.11.35) 1768-5,

134 8.0, 219; VP 1945--46/419. This form of amendment is identical 1o the form of a third reading amendment.

135 8.0.220.

136 This procedure originated as a way of avoiding the direst negative, the sssumption being that wathin the dme specified the
sesgion would be over and the bill would lapse. Redlich, Vol Ti p. 89,

137 8.0, 219,

138 VP 1961/51.
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The fact that the moving of a reasoned amendment permits Members who have
already spoken to the second reading to speak again to the amendment may influence the
use or timning of the procedure.

Relevancy and comtent: The standing orders’™ specify rules governing the
acceptability of reasoned amendments,

An amendment must be relevant to the bill.' In relation to a bill with a restricted title,
an amendment dealing with a matter not in the bill, nor within its title, may not be
moved.” In relation to a bill with an unrestricted title, an amendment dealing with a
matter not in the bill, but which is relevant to the principal Act or to the objects of the bill
as stated in iis title, may be moved even though the clauses have a limited purpose.

For example, the Apple and Pear Stabilization Amendment Bill (No. 2) 1977 had as a
long title “A Bill for an Act to amend the Apple and Pear Stabilization Act 1971 and the
object of the bill was to extend financial support to exports of apples and pears made in
the 1978 export season. The bill dealt with extension of time of support only, not with
the level of the support.”” A second reading amendment to the effect that the bill be
withdrawn and redrafied to increase the Ievei of support was in order as the level of
support was provided in the principal Act.”

The case of the Commonwealth Electoral Bill 1966 pmVIdes a good example of
acceptable and unacceptable second reading amendments. The long title was A Bill for
an Act to make provision for Voting at Parliamentary Elections by Persons under the age
of Twenty-one years who are, or have -been, on special service outside Australia as
Members of the Defence Force’. A second reading amendment was moved to the effect
that, while not opposing the passage of the bill, the House was of the opinion that the
vote should be given to all persons in the ‘call-up’ age group. The amendment was ruled
out of order by the Speaker as the broad subject of the bill related to voting provisions
for members of the defence forces under 21 years, whereas the proposed amendment,
relating to all persons in the ‘call-up’ age group regardless of whether or not they were
members of the defence forces, was too far removed from the subject of the bill as
defined by the long title to be permissible under the standing orders and practice of the
House. Dissent from the ruling was moved and negatived. Another Member then
moved an amendment to the effect that, while not opposing the passage of the bill, the
House was of the opinion that the vote should be given to ali persons in the Defence
Force who had attained the age of 18 years." This amendment was permissible as the
practice of the House is to allow a reasoned amendment refevant to the broad subject of
the bill.

The mcorporat]on of an extensive quotatlon it a second reading amendment is not
allowed.™ Speaker Halverson has ruled'” that a second reading amendment should not
be accepted by the Chair if, when ¢onsidered in the context of the bill, and with regard to
the convenience of other Members, it could be regarded as of undue length, and that it is

139 5.0.220.

140 For general examples of amendments ruled out of order as not being relevant see VP 1967-68/18; VP 1970-72/1144.

141 An amendment proposed by the Leader of the Opposition 1o the Commenwealth Conciliation and Arbitration Bill 1949
was ruled out of order by the Deputy Speaker as it was outside the specific proposals set forth in the long title of the bill,
VP 1948-49/344, 358,

142 VP 1977380, LR, Deb. (1.11.77) 2609,

143 VP 1977422,

144 VP 1964-66/603; HR. Deb. (12.5.66) 1812.

145 VP 1964-66/604,

146 H.R. Deb. (28.11.88) 3368,

147 Private ruling,
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not in order for a Member to seek effectively to extend the length of his or her speech by
moving a lengthy amendment, without reading it, but relying on the fact that the
amendment would be printed in Hansard.

Anticipation of amendment: A reasoned amendment may not anticipate an
amendment which may be moved during consideration in detail.'™ Following a
Member’s explanation that an amendment had been drafted not with reference to the
clause but with reference to the principle of the bill, an amendment which could possibly
have been moved in committee (i.e. the former consideration in defail stage) was
allowed to be moved to the motion for the second reading.”” The principle underlying
an amendment which a Member may nof move during consideration in detail may be
declared by means of a reasoned amendment (see alse pp. 394 and 400). A second
reading amendment to add to the question an instruction to the former committee of the
Whole was ruled out of 01der on the ground that the bill had not yet been read a second
time."”

Addition of words: A reasoned dmendmem may not propose 1he addition of words to
the question “That this Bill be now read a second time”,” The addition of words must,
by implication, attach conditions to the second reading.” The Senate has not adopted
this 1ule, on the basns that as a House of review, it should be allowed every opportunity
to project viewpoints.'”

Direct negative: In addition to the rules in the standing orders goveming the contents
of reasoned amendments it is the practice of the House, as it is the practice of the House
of Commons'™, that an amendment which amounts to no more than a direct negation of
the principle of a bill is open to objection.

‘Form of amendment: The usual form of a reasoned amendment is to move ‘That aH
waords after “That” be omitted with a view to substituting the following words: ...
Examples of words used are:

& the bill be withdrawn and redrafted to provide for . ..

e the bill be withdrawn and a select committee be appointed to inquire into . . .

e the House declines to give the bill a second reading as it is of the opinion that .

‘' the House dlsapproves of the inequitable and dlsplopomonate Charges 1mp0@ed by

the bill . '

o the House is of the opinion that the bilt should not be proceeded with untif .

o the House is of the opinion that the...Ageement should be amencied to

pr0v1cit, .

148 8.0, 220; VP 1920-21/90. There is a sound reason for this rule because, if the wording of a second reading amendment is
- similar to the wording of a detail amendment and the second reading amendment is defeated, the moving of the detail
amendrnent could be prevented by the application of the ‘same question’ wule (8.0. 109). ) .

149 VP 1951-53/246; H.R. Deb. (29 and 30.11.51) 3140, The Speaker accepied a second reading amendment, some aspects of
which cotld have been moved i committee, as it was the wish of the House {it was felt preferable 1o have one clearcut issue
than to be involved in pumerous discussions in committee), HLR, Deb. (10.9.52) 1214-16; and see HR, Deb, (28.9.54) 1668,
See also VP 1978-8(4727—in this case the proposals of the Opposition were so complicated that resources were not
available to draft commitiee amendments. Following an assurance that the amendments would oot be moved in comimittee,
the proposals were incerporated into a second reading amendment.

150 The amendment was also ruled ot of otder on the ground of irrelevaney, VP 1912/143.

151 S.0.220; VP 1940/87. Until a change in the standing orders in 1965 this prohibition was not exphicit and ancmpts to move
amendments seeking to add words to the motion for the second reading wers ruled out of order on the bagis of House of
Commons practice,

152 Mav, 475. However, other kinds of amendment with conditional wording have been accepted by the Houwse (. .. will not
decline to give the bill a second reading if . . .°, VP 1993-95/1777-8).

133§ 1977/399; Odgers. 5thedn, p. 309.

154 May, p. 475.
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s whilst welcomirxg the measure of relief provided by the bill, the House 1s of the
opinion that .

e the House notes with approval that, in response to public pressure, the Government
has introduced this limited bill, but deplores . .

@ whilst not opposing the provisions of the bill, Lhe House is of the opinion that . .

o whilst not dechmng to give the ble a second reading, the House 15 of the opmlon
that .

Debate and guestions put: Immediately the Member moving the second reading
amendment has finished his or her speech, the Speaker calls for a seconder. If the
amendment is not seconded, there may be no further debate on the amendment 'and 1o
entry relating to the proposed amendment is made in the Votes and Proceedings.” When
seconded, the Speaker states that “The original question was “That this Bill be now read
a second time”, to which the honourable Member for . . . has moved, as an amendment,
that all words after “That” be omitted with a view 1o substituting other words’, (With a
‘6 months’ amendment the Speaker would state the amendment in full.) The Speaker
then proposes the immediate question “That the words proposed to be omitted stand part
of the question’'™ which question is open to debate. By convention, if the Member has
allowed sufficient time, copies of the terms of a reasoned amendment are duplicated and
circulated in the Chamber. ‘

A Member who moves an amendment or 2 Member who speaks following the
moving of an amendment, is deemed to be speaking to both the original question and the
amendment. A Member who has spoken to the original question prior to the moving of
an amendment may again be heard, but shall confine his or her remarks to the
amendment. A Member who has spoken to the original question may not second an
amendment subsequently moved.

A Member who has already spoken in the %econd reading debate can only move a
second reading amendment by leave of the House." The time Hmits for speeches in the
debate are 20 minutes for a Member speaking to the motion for the second reading or to
the motion and the amendment, including a Minister or Parliamentary Secretary
speaking in reply. A limit of 15 minutes applies for a Member who has spoken to the
motion and is addressing the amendment.”™

A Member may amend his or her amendment after it is proposed with the leave of the
House (for example to correct an error in the terms of the words proposed to be
substituted).”” An amendment may only be withdrawn by leave of the House. e

If the question ‘“That the words proposed to be omitted stand part of the question’ is
resolved in the affirmative, the amendment is disposed of. " Debate may then continue
on the motion for the second reading. No amendment may be moved to any words
which the House has resolved shall stand part of a question'”, so it is not possible for a
further second reading amendment to be moved.

If the question “That the words proposed to be omitted stand part of the question’ is
resolved in the negative, another question shalt be put “That the words propesed to be

155 5.0, 160,

156 S.0. 176,

157 VP [987-89/570.

158 5.0.91.

159 VP 1978-80/239.

160 VP 1937-40/359.

161 8.0.176.

162 8.0.181; VP 1940/86--7.
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inserted {the words-of the amendment] be so inserted”.'™ If this question is agreed to, a
final question ‘That the motion, as amended, be agreed to’ would then be put. o

Effect of agreeing to reasoned amendment: As the House has never agreed to a
reasoned amendment, it has no precedent of its own to follow in such circumstances.
The act of carrying a reasoned amendment is not technically conclusive. The House, by
agreeing to the motion, as amended, refuses to read the bill a second time on a particular
day and gives its reasons for such refusal. Although it seems unlikely, if a reasoned
amendment were carried, that any further progress would be made, it could be argued
that the amendment would not necessarily arrest the progress of the bill, as procedural
action could be taken to restore the bill to the Notice Paper and have the second reading
moved on another occasion. This approach was taken by the Chair during consideration
of the Family Law Bill 1974, on which a free vote was to take place, when the effects of
the carriage of an amendment expressing qualified agreement were canvassed in the
House. The reasoned amendment moved to the Family Law Bill proposed to substitute
words to the effect that, whilst not declining to give the bill a second reading, the
House was of the opinion that the bill should give expression to certain principles.'®

Speaker Cope informed the House that the effect of carrying the amendment would be
that the question for the second reading would not be carried’, but this would not
necessarily prevent progress of the bill, which would be a matter for government
consideration.'” In view of the circumstances a contingent notice of motion was given
by a Minister that on any amendment to the motion for the second reading being agreed
to, he would move that so much of the standing orders be suspended as would prevent a
Minister moving that the second reading of the bill be made an order of the day for a
later hour that day.'™ :

Subsequently a Member put the point that the second reading amendment, if agreed
to, should not be regarded as requiring the withdrawal of the bill for any period but
would enable the bill to go straight into committee for examination. He asked newly
eclected Speaker Scholes for his opinion on the contingent notice of motion. Speaker
Scholes replied to the effect that if the immediate question (‘That the words. ..
stand . . .") was defeated, the motion for the second reading would not have been carried
and 1t could not, at that stage, proceed. That would not prevent the hill proceeding at
another time and it certainty would not require the bill to be withdrawn and redrafted. At
a subsequent time the House could reinstate the motion ‘That this bill he now a read a
second time’, and debate could then recommence on that question. The contingent notice
would enable the second reading to be reinstated. If the contingent notice was called on
and agreed to, the second reading of the bill would be made an order of the day for a
later hour of the day. It would then be up to the House as to when the order would be
considered (pethaps immediately). If the motion “That this bill be now read a second
time’ were to proceed, it would be a completely new motion for that purpose and open to
debate in the same manner as the motion for the second reading then before the House.'"™

Any determination of the effect of the carrying of a second reading amendment in the
future may well depend upon the wording of the amendment. If the rejection is definite

163 5.0. 176,

164 5.0, 186,

165 VP 1974-75/449,

106 HR. Deb. {12.2.75) 180
167 H.R, Deh. {13,2.73) 320.
168 NP 56 (4.3.75) 6006,

169 H.R. Deb. (28.2.75) 934-5,
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and uncompromising, the bill may be regarded as having been defeated. However
wording giving qualified agreement such as ‘whilst not declining to give the bill a
second reading ... or ‘whilst not opposing the provisions of the bill .. ", could be
construed to mean that the House refuses at that particular time or on that particuiar day
to read the bill a second time, and gives its reasons for such refusal, but that the bill is not
otherwise disposed of. In other words the progress of the bill is arrested for the fime
being and the second reading may be moved on another occasion.

On the other hand it could be argued that the House may be better advised to follow
the practice that, after a reasoned amendment of any kind has been carried, no order 1
made for a second reading on a future day. This would be consistent with the practice in
cases of the second reading being negatived.

In the House of Commons the modern practice is that after a reasoned amendment has
been carried, no order is made for a second reading on a future day'"; that is, the bill is
effectively dlsposed of. However, in the House of Commons reasoned &mendments
record reasons for not agreeing to the second readmg and amendments agreeing (o the
sécond reading with qualifications are not the pr: actice.

Reasaned amendment in the Main Committee

The view has been taken that an unresolved guestion on a second reading amendment
prevents further consideration of a bill in the Main Committee.”

Determination of question for second reading

When debate on the motion for the second reading has concluded, and any
amendment has been disposed of, the House determines the question on the second
reading ‘That this bill be now read a second time”. On this question being agreed to, the
Clerk reads the long title of the bill. _

Only one government bili has been negatived at the second reddmg stage in the House
of Representatives’ ', but there have been a number of cases in respect of private
Members® bills.”™ It may also be considered that a bill whose second reading has been
negatived is left in the same position as a bill in respect of which a second reading
amendment has been agreed t0. Tt could be argued that the bill is technically still before
the House and can afterwards be proceeded with.” The basis of this argument is the
word ‘now’, as negativing the second reading motion is a decision that the bill be not
‘now’ read a second time but this does not prevent it being read a second time on some
subsequent occasion. However, the practice of the House has invariably been that, in
cases where the second reading has been negdﬂved the motion for the second reading
has not been moved again.

The modern practice of the House of Commons is that defeat on second reading is
fatal to a bill. ™

Bill reintroduced
Should the Government wish to further proceed with a bill, the second reading of
which has been negatived or subjected 10 a successful amendment, the appropriaie

170 May, p. 475,

71 May. p.474-5.

172 VP 1993-95/2504-5, 2516; VP 1996/363.

173 VP 19227207,

174 VP 1937-407406; VP 1976-77/130, 442-3, 487,
175 May, (9th edn, p. 498,

176 May,p. 473
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course to take would be to have the hill redrafted in such a way and to such an extent
that it becomes a different bill including, for example, a different long title. Alternatively,
standing orders could be suspended to enable the same bill to be reintroduced, but this
wottld be an undesirable course to take.

Bill not proceeded with

From time to time a bill will be introduced and remain on the Notice Paper until the
reactions of the public to the proposal are able to be made known to the Government and
Members generally. As a result of these representations, following an advisory report on
the bill from a commiittee, or for some other reason’ the Government may wish to
substantially alter the bill from its introduced form. This may not always be possible
because the proposed amendments may not be within the title of the bill or relevant to
the sub;ec{ matter of the bill and may therefore be inadmissible under the standing
orders."” In this case, and sometimes in (he case where extensive amendments would be
involved, a new version of the bill is introduced. Tf this is done, the Government either
atlows the order of the day in respect of the c;upearseded bill to remain on the Notice
Paper until 1t lapses on dissolution or prorogation, or a Minister or Parliamentary
Secretary moves for the dischasge of the order of the day.’” The new version of the bill is
proceeded with notwithstanding the existence or fate of a previous similar bill. Discharge
of a bill may occur before the presentation of the second version'®, or after the second
version has passed the House."™

Proceedings following second reading

Immediately after the second reading of a bill has been agreed to, standing order 221
determines that: '

(@) a message recommending an appropriation of revenue and/or moneys in
connection with the bill may be announced (this applies to special appropnatlon
bills only);

(b) amotion “That this bill be referred to a select committee’ may be moved; and

(c) an instruction of which notice has been given may be moved,

Sessional orders in effect in 1977 and 1978 provided that a bill could also be referred to
a legislation committee (see below).

Proceedings on the basis of paragraph () or (¢) of standing 0rde1 221 are rare.
Subsequent action must proceed forthwith according to the terms of standing order 222,
The following procedures are listed in the order of frequency of occurrence’™

e by leave of the House proceeding immediately to the third reading, thereby by-

passing the consideration in detail stage (the equivalent procedure in the Main
Committee being for leave to be given to proceed immediately to the report stage);
e by the House or the Main Committee proceeding to consider the bill in detail.

177 E.g. following the repost of 2 joint select commilice the Telecommunications (Iaterception} Amendment Bill 1986 was -
repiaced by another bill incorporating many of the committee’s recommendations, VP 1985-87/1029, 1343, 1608.

178 8.0.227.

179 5.0. 191; VP 1974-75/334. See Bills not passed into Law and Bifls whick originally lapsed but subsequently passed, sessions
190102 to 198384, Department of the House of Representatives, AGFS, 1985,

180 VP 1973-74/190, HR. Deh. (16,5,73) 221020,

181 VP 1976-77/512, 5243 FLR. Deb. (1.12.76) 3083.

182 See Appendiz 17.
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If the motion for the second reading of a private Member’s bill is agreed to, further
consideration must be accorded precedence over other private Members’ business and
the Selection Committee may allot times for consideration of the remaining stages.

Reference to selecr committee :

' When a motion is moved immediately afler the second leadmg, under standing orcier
221, “That this bill be referred to a select committee’™, the motion is moved without
notice, and requires a seconder .if moved by a private Member. The motion may be
debated™, but debate on the motion should not continue a discussion in the nature of a
second reading debate'™, nor should the merits of the bill be discussed.”™ Similarly
amendments fo be proposed to a bill should not be discossed until the bill reaches the
detail thge * Such a motion has included the names of the membcrs of the proposed
committee and procedural matters in relation 1o its appointment.” " A motion 1o refer a
bill to a select commitiee under standing order 221 has not to date been agreed to by the
House and the ability of the House to refer bills 1o standing committees for advisory
reports has, for practical purposes, meant that the prov1<;10n is now only hkely to be used
in the most exceptional circumstances.

. Procedures following the report of a select committee dppomtcd under staﬂdmg order
221 have not therefore been required by the House. The standing orders provide that,
when a bill has been referred to a select commiittee and reported, a time shall be fixed, on
the motion w1thou£ nouce of the Member. in charge of the bill, for the consideration of
the bill as reported.” -

A motion to refer a bill to a select comimittee may not be moved dfter the House has
considered the bill in detail.” The principle involved is that, the House having
completed its detailed consideration of the bill, the bill should not be referred for
consideration by a lesser body. The standing order also has the effect of permitting a
motion to be moved in the House to refer the bill to-a select committee while the bill is
being considered in detail. This-occured on one -of the two occasions when a bill was
referred to a select committee.”™ : :

-General purpose standing commitfees are expressty. empowered fo report on bills
referred to them by a Minister or by the House. " To-enable a motion to be moved to
refer a bill to a standing committee following its second reading, it has been considered
necessary to move the suspension of standing orders'”, as standing order 221 was judged
not to apply in that the committees were not select committees. Current procedures
provide for the reference of a bill to a committee for an adwsory report following its first
reading (see p. 362). :

A proposal to refer a bill to a- seleci or joint select Comlmitee established for that
purpose, of in practice any other existing committee, may be moved by means of a

183 VP 1974-75/266.

184 H.R. Deb, (2410743 2867500,

185 H.R, Deb, (18.5.20) 2160-1.

186 H.R. Deb. (21.8.25) 1651-6.

187 HLR. Deb. (18.5.20) 21601,

188 VP 1925/6G6.

189 5.0.223.

190 5.0, 224,

191 VP 1901--02/455, 519-20: VI 1985-87/1029: 1343, 1608 (the latter case invoived a joint sefect committee)—see 2nd edn, .
p. 302,

192 8.0, 28B.

193 VP 1987-809/225-7; VP 1993-95/2399,
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second reading amendment.” Such amendments have on all occasions been rejected by
the House. '

Instructions to a committee

An instruction empowers a committee, including the Main Comumittee, to consider
matters not otherwise referred to it.””

Instructions may be ‘permissive’ to empower the committee to do something which it
could not otherwise do, or ‘mandatory’ to define the course of action which the
commiftee must follow. Before 1950 the House had a standing order enabling an
instruction for the division or consolidation of bills'™ under which the following
‘mandatory’ instruction was unsuccessfully moved: “That, as the inclusion in a single
measure of more than one substantive amendment of the Constitution is unjust . . it be
an instruction to the Committee to divide the Bill into four Bills, so as to allow each
proposed alteration to be dealt with as a separate measure’.”’ A ‘mandatory” instruction
has also been proposed in the following terms; “That it be an: 1ns£ructlon to lhe
Committee to insert a clause to the effect that . . .>."*

An example of a ‘permissive’ instruction is: ‘That the Committee be instructed by the
House that it has power to consider the taking of a census of military service of all kinds
and in all places’. This motion was moved pursuant to contingent notice and negatived
but may well have been ruled out of order as it proposed to widen the scope of the bill.””

The standing orders provide that no instruction can be given to a cominittee to do that
which it is already empowered to do, or, in the case of a select committee, to deal with a
question beyond the scope of the bill as read the second time.™” An instruction to the
Main Commitice requlres notice and can only be moved before the Committee has met
to consider the bill.”" Examples of such nonces have been notices contingent on the bill
in question being read a second time.”” A motion which a Member was proposing to
move, pursuant to contingent notice, was ruled out of order on the ground that such a
motion could not be moved by a Member other than the Member who had given notice
of the proposed instruction.”” The motion of instruction is open to debate™, and an
amendment may be moved. o ' '

The only instruction to which the House has ‘agreed was in the terms “That the
Committee be instructed that they have power to take into consideration an amendment
to allow ...". The bill was agreed to in committee with a new clause, added under the
power conferred by the instrction of the House.”” However, as in this case the new
clause fell within the unrestricted title of the bill in question, the need for the instruction
was doubtful, '

At the time of the abolition of the committee of the whole, an instruction to the
committee had not been attempted for many vears. In the modern practice of the House

194 VP 1959-60/135, 261; VP 1961/133-4,

195 85.0. 296

196 This standing order was omitted from the standing orders adopted on 21 March 1936, VP 1950-51/36,

197 VP 1510/186.

198 VP 1917-19/278. This proposed msiruction was reled out of order not because of its ‘mangatory’ natuye, nor because it was
beyond the scope of the bili (although the clause it propesed 1o be inserted was ruled out of order as being oulside the scope
of the bill when il was moved) but because a Member other than the Member who had given notice proposed to move il

199 VP 1937-40/408.

200 5.0. 300,

201 5.0, 301,

202 VP 1937-40/408; NP 45 (3.10.22) 201 (not moved).

203 VP 1917-19/278,

204 H.R. Deb. (7.6.39) 1421-6.

205 VP 1906/61.
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both the necessity for and the plact}(,ahty of the procedure may be regarded as
questionable,

Reference to legislation committee

Thirteen bills were considered by legislation commiitees pursuant to sessional orders
operating from August 1978. Sessional orders were adopted in March 1981 for the 32nd
Parliament™; however no bills were referred. The sessional orders provided that,
immediately a_fter the second reading or immediately after proceedings under standing
order 221 had been disposed of, the House could (by motion on notice carried without
dissentient voice) refer any bill, excluding an appropriation or supply bill, to a legislation
commiltee (in effect, for its consideration in detail stage). For a description of the
operation of legisiation committees see pages 331-2 and 341--2 of the first edition.

Leave to move third reading/report stage forthwith

It the House does not refer a bill to a select comumitiee, or if an instruction is not
moved and agreed to, the standing orders provide that, at this stage, the House may
dispense with the consideration of the bill in detail and proceed immediately to the third
reading. If the Speaker thinks Members do not desire to debate the bill in detail, he or
she asks if it is the wish of the House to proceed to the third reading forthwith. If there is
no dissentient voice, the detail stage is superseded and the Minister moves the third
reading immediately, One dissentient voice is sufficient for the bill to be considered in
detail. For a bill referred fo the Main Commuittee the equivalent by-passing of the detail
stage is achieved by the granting of leave for the motion “That the bill be teported o the
House without amendment” to be moved forthwith,™

In 1996 the detail stage was by-passed in the con&dex ation of approximately 62% of
bills.

Former committee of the whole

The words ‘commitiee stage’ found in earlier publications about the procedures of the
House, and also in descriptions of the practice of the Senate and other legislatures, refer
to what the House now knows as the ‘detail stage’ (described below).

Prior to 1994 the consideration in detail stage in the House of Representanves was
taken in a committee of the whole—that is, a committee composed of the whole
membership of the House (apart from the Speaker). Committee of the. whole
consideration took place (in the Chamber) at the same place in proceedings as the
current detail stage and procedures™ were similar to current procedures—the essential
practical differences being the title (Chairman or Deputy Chairman) and seating position
(between the Clerks at the Table} of the occupant of the Chair, and the time limits
applying to speeches.

The abolition of the committee of the whole was one of the teforms flowing from the
1993 Procedure Committee report About time: bills, questions and working hours™ , and
accompanied other changes to the legislative process, including the provision for bills to
be referred to committees for advisory reports, and the establishment of the Main
Commiitee.

206 VP L978-B0/321-4; VP 1980-81/1334,

207 E.g. VP 1993-05/2658-9: VP 1996/335,

208 Described in earlier edittons. The origin of the commmites of the whole is covered at p. 233 of the 2nd edition.
200 PP 194 (1993) 7-8.
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Rulings and precedents relating to the consideration of bills in the committee of the
whole, where appropriate, have coptinuing application to the consideration in detail
stage, whether in the House or the Main Committee.”"

Consideration in detail

After the bill has been read a second time, and if it is the wish of the Hou%e or Main
Committee, the House or Committee proceeds to the detailed consideration of the bill, -

The function of this stage is the consideration of the text of the bill clause by clause
and schedule by schedule™’, and the making of such amendments in the bill as are
acceptable to the House or Committee. However, the powers of the House or Committee
at this stage are limited. For instance, the decision given on the second reading in favour
of the principle of a bill mearis that, at the detail stage, the bili should not be amended in
a manner destructive of this puncxple and an amendiment which is outside the scope of
the bill is out of order,”

While the House or Main Commmee should not amend abillina manner destructive
of the principle affirmed at the second reading, they may negative a clause or clauses, the
omission of which may. nullify or destroy the purposes of the bill. They may also
negative clauses and substitute new clauses, such a procedure being subject to the rule
that any amendment must be within the title or relevant to the subject matter of the bill,
and otherwise in conformity with the standing orders of the House."

In the detail stage the iitie and the preamble (if any) stand posiponed without any
question being proposed.” The reason for postponing the title is that an amendment may
be made in the bill which will necessitate an amendment to the title,” The purpose of
postponing the preamble is that the House or Mam Committee has already affirmed the
principle of the bill on the second reading, and therefore has to settle the clauses first,
and then to consider the preamble in reference to the clauses only. The preamble is thus
made subordinate to the clauses instead of governing them. The words of enactment at
the head of the bill are not put”™, as these words are part of the framework of the bill.

The text of the bill is consxdered in the following order (unless leave is given to take
the bill ‘as a whole’ or to group clauses or schedules together):

s clauses as printed and new clauses, in their nuimerical order;

¢ schedules as printed and new schedules; in their numerical order;

. @ postponed clauses (not having been specially postponed until after certain other
clauses);

e preamble (if any), and

@ title "

Moving of motions and amendments during consideration in detail

Amomon (including an amendment) moved during consideration in detail need not be
seconded * Although there is no requirement for notice to be given of proposed

210 VP 1993-95/807.

211 8.0. 226. The House or Main Committee may decide 1o examine the bill in greater detail, e.g. paragraph by pamgra;:h

212 May, p. 491-2.

213 5.0.227. See VP 1974-75/863 for a proposed new clause ruled out of order as it did not come within the title nor was it
relevant to the subject matter of the bill.

214 5.0.225.

215 8.0.231

216 5.0.225.

217 5.0.226.

218 5.00.279,
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amendments, the Speaker has appealed to Members to have proposed amendments in
the hands of the Clerk at least one hour before they are to be moved”’, to allow time to
ensure that they are in order and to prepare the appropriate announcements for the
guestions to be put, and in time for them to be printed and circulated to Members before
they are considered, Members are encouraged in the practice of circulating amendments
as early as possible so as to enable the Minister or Parkamentary Secretary in charge of
the bill and other Members to study the effect of the amendments before they are put for
decision. Amendments which the Government or Opposition may wish only to move in
cerfain circumstances, for example, depending on developments in-the House or
negotiations between parties, may be held under embargo by the Clerks until their
release is. avthorised by the Mimister or other Member responsible. Where amendments
have been printed and circulated, it is acceptdble for a Member to move ‘the amendment
(or ‘amendment No. . . .") circulated in my name’ rather than read the terms of the
amendment in full. In reply to a Member’s request that alengthy amendment be read, the
Chair has stated that 1t 1&. quite customary for amendments to be taken as read when they
have been circulated,” .

. In debate on any question during COI}Sldﬁl‘atlon in detali each Member may speak any
number of periods each not exceeding five minutes.”' If no other Member rises at the
conclusion of a Member’s period of five minutes, the Member may continue if he or she
wishes. An extension of a Member’s speaking time may be agreed to, the extension not
to exceed two and a half minmtes. However, as there is no limit. on the number of
occasions on which a Member may speak during the detail stage, it is unlikely that such
an extension would be sought,

Debate must be confined to the subject matter of the clause, schedule or amcndment
before the House or Main Comunittee™ , and cannot extend to other clauses or schedules
which have been, or remain to be, dealt Wlth Discussion of matters relating to an
amendment ruled out of order is not permitted.” When the question before the Chair is
that a particular clause be agreed to, the limits of discussion may be narrow. When a bill
is COHSldered by leave, as a whole, the debate is widened to include any part of the
bill™ However, discussion must rekate t0 the clauses of the bill, and it is not in order to
make a general second reading speech,™

If an amendment is moved to a clause {schedule, or so on) upon which the House or
Committee wishes to vote, the Chair may propose a question in one of the following
forms:

® When the amendment is to omit words, the question proposed is “That the words

proposed to be omitted stand’.™

¢ When the amendment is to omit words and substitute or add others, the question is

“That the words proposed to be omitted stand’. If this question is agreed to, the
amendment is disposed of; if negatived, a farther question is proposed “That the

)$ 227

words proposed to be inserted (added) be so inserted (added)’,

219 HR, Deb, (24.8.843 398,
220 HR, Ixeb. (22.11.51) 2633,
221 8.0.91.

222 8.0.228.

223 HLR. Deb. (145613 [195-6,
224 MR, Deb. (25.10.55) 1856.
225 H.R. Deb. (16.5.61) 1903,
226 8.0.175,

227 5.0.176.
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¢ When the amendment is to insert or add words, the question proposed is “That the
words proposed to be inserted (added) be so inserted (added).™

{In these illustrations the word ‘words’ may be replaced by ‘paragraph’, ‘subparagraph’,
‘subclause’, ‘section’, ‘schedule’, and so on.) An advantage and the probable origin of
the question being put in the form “That the words proposed to be omitted stand’, is that
it enables Members to vote from their normal ‘seats in the Chamber; that is, the ‘ayes’
who go to the right of the Speaker on a d1v1510n can usually be presumed to be
government Members.

If no Member objects, the question may be proposed in the form “That the
amendment be agreed to” in any of the above contingencies™ , and this is now common
practice whether or not there is to be a vote on the question. This form of putting the
guestion is in any case necessary when two proposed amendments to omit words and
insert others occur at the same place; otherwise the negativing of the first amendment by
agreemg to the question ‘That the words proposed to be omitted stand’ will prec}ude the
moving of the second amendment.

If a clause {or schedule, and so on} is amended, a further question is proposed *That
the clause (schedule, and so on) as amended, be agreed to’.” If the bill is being
considered as a whole, the further question proposed is “That the bill, as amended, be
agreed to’, If the title is amended, the further question proposed is “That the title, as
amended, be the title of the bill".”'

Inadmissible amendments: Examples of amendments ruled out of order by the
Chair have been amendments that were held to be:

e not relevant to the clause under com1dcrauon =
« not within the scope of the Bil™,
e outside the scope of the bill and the princzpai Act™
& not conmstent with the context of the bill™;

e ironical™

® niot in conformity with the standing orders™ ; or

e in-conflict with the Constitution.”

If the title of the hill is unrestricted, an amendment dealing with a matter not in the
bill, but which is relevant to the principal Act or to the objects of the bill as stated in its
title, may be moved, even though the clauses have a Timited purpose.”™ An amendment

228 8.0.177.

229 5.0.178,

230 5.0.229.

231 5.0.231.

232 VP 19617291 {two plopnsed amendmenis),

233 VP 1946-48/527.

234 VP 1961/76-7.

235 VP 194546/278,

236 Amendments designed to alter the short title of the Government Preference Prohibition Bill 1914 to {a) ;he Anti-Trades and
Labour Unions Bill 1914, (b) the Govemnmenl Preference to Contractors, Lawyers, Doctors, and Others Bill 1914, and (¢} the
Government Preference to the Bar Association, to the British Medical Association, to the Contractors’ and Employers’
Associations, etc. Bill 1914, were ruled out of order, VP 1914/48-9, Similarty amendments proposing o substitaie
‘Reduciary’, ‘Reductionary” and ‘Inflationary” for ‘Fiduciary’ in the Fiduciary Notes Bill 1931 {on the ground of being
oufside the scope of the bill), VP 1929-31/503,

237 VP 1945-46/420. The Wheat Export Charge Bill 1946 propesed to add a subclause to the effect that the bili should not be
subrmitted for Roval Assent uriil approved by a majority of wheat growers at 2 postal batlot. The Chair riled the amendment
was not in order as the standing orders required a bill which had passed both Houses o be forwarded for assent, and a
committes of the whole, by amendment to a bill, could not alter the operation of the standing orders.

238 VP 1946-48/527, bt enforcement of the standing orders is the Thain concern of the Chair, which may not be in a position to
Jjudge constitutional implications,

239 8.0, 227, HR. Deb. (31.5.28) 5400,
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to add further Acts to a schedule of Acts to be amended by a Statute Law (Miscellaneous
Provisions) Bill has been permitted, the long title of the bill being *. . . to make various
amendments to the statute law of the Commonwealth .. "

I the title is restricted, an amendment dealing with a matter not in the bill, nor within
its title, may not be moved.

It is the practice of the House that amendments may not be moved 1o a schedule
containing an Agreement to be given effect by the bill in which # is contained, but an
amendment to the clauses of the bill for the purposes of withholding legislative effect
f10r§7143the Agreement is in order, as Is an amendment moved to the approval clause of the
bill.

No amendment, new clavuse or schedule shall be at anv time moved which is
substantially the same as one already negatived, or which is inconsistent with one that
has already been agreed to, unless a reconsideration of the bill has intervened.””

An amendment which purports to omit a clause or schedule is not in order as the
correct course, if a clause/schedule is opposed, is to vote against the question ‘That the
clause/schedule be agreed to’,

New clauses: The procedure for dealing with proposed new clauses is to consider
them in their numerical order’, that is, at the point of consideration at which the new
clause is o be inserted in the bill'™, or at the end of the bill in the case of a proposed
addition * A proposed new clause can be amended in the same manner as an existing
clanse.” A new clause may be out of order for many of the same reasons as an
amendment (see above), and in particular will not be entertained if it:

& is beyond the scope of the bili; '

e is inconsistent with clanses agr eed ‘to or substantially the same as a clause

previously negatived;
e is in effect a redrafting of a clause which is already in the bill; or
# should be moved as an amendment to an existing clause in the bill.

If more than one new clause is proposed to a bill, each is treated as a separate

endment However, several proposed new cldmes which may comprlse anew Part or
Division, may be moved together by leave” New Parts or Divisions may only be
moved together by leave.

Clauses: Proceedings on the detailed consideration of a bill begis by the Chair calling
the number of the clause, for example, *Clause 1°, and stating the question ‘“That the
clause be agreed t0”."" If it is the wish of the House or Main Committee to consider a
group of clauses fogether, for example, clauses 1 to 4, the Chair states the question ‘That
the clauses be agreed to’. The question is proposed without any motion being moved, A
clause may be divided: a clause has been ordered to be considered by Divisions™, by

240 VP 1983-84/145-6,

241 VP 1934-37/484; VP 1940/74.

242 8.0.233. See e.g. VP 1964-66/491, where an amendment to a proposed new clause was ruled out of order by the Chair as the
amendment was substantially the same as a proposed amendiment to an earlier clause negatived,

243 5.0.226,

244 VP IOT8-BOMAZ10-13; VP 1993-3/2146.

245 VP 1974-75/193; VP 1993-5/2047-8.

246 VP 1983-84/689.

247 VP 1980-83/914; VP 1983-84/86, 931,

248 5.0.225.

249 VP 1962-63/342, Comsideration of the clause had begun hefore it was ordered to be considered by divisions and the first
question Following the order was “Thal the clause to the end of Division 1 be agreed to’ (thereafter “That Division 2 be agreed
©ete.).




382  House of Representatives Practice

proposed sections” and by paragraphs.”™ It has also been ordered that clauses be taken
together ™ but it is usual when it is desired that clauses be taken together for leave to be
obiained. Leave is necessary if a Member wishes to move, as one amendment, to omit
more than one clause and substitute another Part.

An amendment may be moved only when the clause to be amended is before the
House or Main Committee. When a clause has been amended, the Chair proposes a
further question “That the clause(s) as amended, be agreed t0”" before proceeding to the
next part of the bill. ' -

Clauses postponed: A clause™, clauses which have been taken together by leave™, a
clause and an amendment moved to the clause™, or a clause which has been amended™’,
may be postponed The postponement may be specific, for example, ‘until after
clause 6.7 If not specific, postponed clauses are considered after schedules and before
the preamble or if there is no preamble, before the title.”” Part of a clause may also be
postponed.”

A postponement of a clause is regarded as a motion, not an amendment. The motion
to postpone a clause may be debated.” Debate is limited to the question of
postpenement, and the bill or the clause may not be discussed. In relation to the Family
Law Bill 1974 the House agreed to a procedural motion which, inter -alia, postponed
clauses 1 to 47 until after clause 48", the clause that was attracting the attention of most
Members. On occasions a motion has been moved that a clause be postponed ‘as an
instruction to the Government that . . .”*" or ‘so that the Government may redraft it to
provide .. ."” The proposed instruction was not recorded in the Votes and Proceedings.

Schedutes: With the exception of a schedule containing an Agreement to be given
effect by a bill in which it is contained, a schedule to a bill can be amended™ or omitted
and another schedule substituted™ and is treated in the same manner as a clause. The
questions proposed are ‘That the schedule {or ‘Schedule 2, for example) be agreed

0’ When a schedule has been amended, the further question is put “That the schedule,
as amended be agreed to’ .

With the introduction of the practice of including substantive amendments to existing
Acts in schedules (see p.353), some schedules became very extensive, possibly
consisting of hundreds of items. In such cases amendments could be moved to individual

250 VP 1960-61/270. The clause proposed to inserl new sections in the principal Act. Consideration of the clause had begun and

the tirst question was “That the clause 1o the end of proposed section 24 be agreed to”.

VP i959-60/264. The clause had been debated before the order and the first question after the order was “That the clause 1o

the end of paragraph (a) be agreed 10’ (therealter “That paragraph (b) be agreed to’ eic.).

2532 VP 1932347260, 332,

253 §5.0,229,

254 VP 1974-75/383.

255 VP 19TD-T2M75.

256 VP 1970-72/1294,

257 VP 1956-57/192.

258 VP 1970-72/575.

259 8.0. 326,

260 VP 1970-72/771.

261 VP 1962-63/28: FLR. Deb. (27.2.62) 222-34,

262 VP 1974-75/639-40.

263 H.K. Deb. (18.5.56) 2269,

264 H.R. Deb. (18.5.56) 2294,

265 See for example VP 1974-75/227; VP 1993-95/2390-1 for shieration of terms within a schedale; VP 1976-77/535 for an
amendment proposing to add a part at the end of a schedule.

266 VP 1956-57/199-200.

267 VP 1993-95/2354.

268 VP 1993-95/2342; VP 1996/321.

235

—
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items, items could be omitted, or omitted and other items substituted, and iterns could be
inserted or added.” -

In Ociober 1996 the Procedure Committee responded to concerns that the new
drafting practice, in conjunction with the practice, pursuant to standing order 226, of
taking schedules as a whole, had removed the right of Members to debate and vote on
individual amendments. The commitiee recommended that the standing order be
amended to provide that schedules be considered in their numerical order before the
clauses, that items within a schedule be considered in their numerical order, and that
where appropriate, the practice applying to the consideration of clauses appIy 1o the
consideration of the items of the schedule.”

Preamble: When all clauses and schedules have been agreed to, the preamble is
considered. A preamble may be debated and amended.”” The questions proposed from
the Chair are “That the preamble be agreed to’ and, where appropriate, “That the
preamble, as amended, be agreed to’,

~Title: Where a bill is considered clause by clause, the long title is the last part of the
bill to be considered. The title is amended™” if a clause has been altered beyond the terms
of a bill's title as read a second time, as every clause within the bill must come within the
title of the hill.”™” The title may also be amended if a bill is amended in such a way as to
reduce its scope.”’ When a title is amended, the Chair proposes the question “That the
title, as amended, be the title of the bill’. When the amendment of the title occurs in the
Main Committee the amendment would need to be specially reported to the House.””
_Reconsideration: Parts of the bill may be reconsidered while it is still being
considered in detail, with the leave of the House or Main Committee. A clause has been
reconsidered, by leave, immediately afier it has been agreed to””, shortly after the clause
has been agreed to” - and after the title has been agreed to™ A clause, previously
amended, has been reconsidered, by leave, and further amended””, and a new clause
previously - inserted has been reconsidered, by leave.™ Two clauses have been
reconsidered together, by leave.”

- Biil considered as a whole, or by parts In many instances leave is granted for the
bill to be considered as g whole. The Chair asks ‘Is it the wish of the House (Committee)
to consider the bill as a whole’. If there is no dissentient voice, the Chair then proposes
the question “That the bill be agreed to’. If, among circulated amendments, there is an
indication that a clause is to be opposed, the bill cannot be taken as a whole.

Amendments may be moved to any part of the bill when the bill is considered as a
whole but they must be taken in the order in which they occur in the bill. In the case of
more than one amendment, the amendments may, by leave, be moved ’t()ge:ther.252 This

269 E.g VP 1996/319-332, 453-7.

270 Standing Commities on Procedure, Bills—Consideration in detail: Review of the oper ation o of standing order 266.

271 VP 1929-31/929.

272 VP 1976-77/268.

273 5.0. 213,

274 VP 1996/258,

275 8.0. 231 VP 1976-T7/270; VP 1993-93/1417, 1405,

276 VP 1976-77/289.

277 VP 1873-74/154.

273 VP 1974-75/6706,

279 VP1977/152.

280 VP 1974-75/690.

28t VP 1961730,

282 VP 1978-80/198 (opposition amendments and proposed new clause not agreed to) ; VP 1978-80/287 (government
gmendments made); VP 1996/154; 257,
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course may be consistent with the objectives of taking the bill as a whole. Although
Members may be willing to have groups of amendments moved together by leave, it is
not always possible for this to be done in the way desired. An example would be where
there were both government and opposition amendments on the same matter, in which
case the amendments would be taken in a way which did not result in agreement to one
amendment making the other redundant, if possible. When an amendment is made to a
bill taken as a whole, the further question is proposed ‘That the bill, as amended, be
agreed to’.

On occasions parts of the bill may be considered together, by leave. The Chair may be
aware, because of circulated amendments or personal knowledge, that a Member wishes
to move amendments to particular clauses, for example, clauses 10 and 19. If the House
or Main Committee does not wish to consider the bill as a whole and have the Member
move the amendments together, by leave, it may, for example, be willing {o consider
clauses 1 to 9 together, clause 10 (to which the Member may move an amendment),
clauses 11 to 18 together, and then the remainder of the bifl (at which stage the Member
will move the second amendment). Schedules-have been taken together™ , the clauses
and the schedule have been taken together ", and a bill has been considered by Parts

(clause numbers shown).”™ In each instance leave was required.

Report stage (for bills considered by Main Committee)

If a bill has been considered in detail by the Main Committee, when the bill has been
fully considered, the question is put “That this bill be reported to the House, without
amendment’ or ‘with (an) amendment(s)’ {*and with (an) unresolved question(s)’), as
appropriate. After this question has been agreed to, a copy of the bill certified by the
Clerk of the Committee together with schedules of any amendments made by the
Committee and- any questions which the Committee was unable o tesolve are
transmitted to the Speaker for report to the House.™

The Speaker reports the bill to the House at a time when other business is not before
the House.™ If a bill is reported from the Main Committee without amendment or
unresolved question, the question may be put at once “That the bill be agreed to’. This is
the usual practice, although the House, if it wishes, may appoint a different time for the
question to be put. In either case no debate or amendment is allowed to this question.™

if a bill is reported with amendments or with questions which the Main Committee
had been unable to resolve, the standing orders provide that a future time shall be
appointed for taking the report into consideration and that the schedules of amendments
or unresolved questions shall in the meantime be printed. The report may be considered
immediately if copies of the schedules have already been circulated among Members™,
and this 18 the usual practice. In the event that copies of the schedules have not been
circulated the report may stilf be considered at once by leave of the House, or, if leave is
not granted, following the suspension of standing orders. Since the establishment of the
Main Cornmitiee the following contingent notice of motion has appeared on the Notice
Paper:

283 VP 1956-57/198-200.

284 VP 1960-61/333,

285 VP 1943-49/268.

286 S.0.234,e.g. VP 1996/146, 4679,
287 5.0, 234, e.g. VP 1996/467-5.
288 8.0, 236A.

289 8.0 235, e.g. VP [996/467-5,
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Contingent on any report velating to any bill being received from the Main Committee: Minister to
move-—That so much of the standing orders be suspended as would prevent the remaining stages
being passed without delay.

The miotion is effective if agreed to by a simple majority.,

When the report is considered, the House deals first with any unresolved questions =
(these are generally proposed amendments to the bill, but unresolved second reading
amendments are also possible). Separate questions, open to debate or amendment, are
put on each unresolved matter, but by leave, unresolved questions may be taken
Eogether * The House then deals with any amendments made by the Main Committee.
A single question is put ‘That the amendments made by the Main ‘Committee be agreed
to’. No debate or amendment to this question is permitted. No new amendments to the
bill may be moved except if necessary as a consequence of the resolution by the House
of any question left unresolved by the Main Committee. Finally, the question is put “That
the bill (or the bill, as amencied) be &greed to’. Once again, no debate or amendmenl of
this que,stlon is allowed.”

Reconsideration

At any time before the moving of the third reading a bill, on motion without notice by
any Member, may be reconsidered in detail, in whole or in part, by the House.”

In the days of the former committee of the whole this practice was known as
recommittal-—the bill being retumed to the committee for reconsideration. Precedents
relating to the recommittal of bills, where appropnate have continuing 1elevance to
reconsideration.

The motion for reconsideration must be seconded if not moved by a Minister.”
Motions have been moved to reconsider clauses to a certain extent, for the
reconsideration of certain amendments™ or to enable further amendments to be
moved.”” Clauses can be reconsidered in any sequence which the House approves.”™ An
amendment to alter the scope of reconsideration may be moved to the motion t©
reconsider, that is, by adding other clauses or schedules to those proposed to be
reconsidered or by omitting certain clauses or schedules proposed fo be reconsidered.™
If a bill is ordered to be reconsidered without Limitation, the entire bill is again
considered in detail. A bill, or that part of the bill reconsidered, may be further
amended.” In the case of a partial reconsideration, only so much of the bill as is
specified in the motion for reconsideration may be considered.™' Several bills which
have been taken together have been reconsidered in order that an amendment could be

moved to one of the bills.””

94

290 E.g. VP 1996/140.

291 VP 1993-95/1524-5.
292 B VP 1993-95/1286.
293 8,0, 236B,

294 HR. Deb. {15.11.73) 3459.
293 VP 1905/95.

206 VP 1906/114.

297 VP 1906/114.

298 HR. Deb, (27.9.05) 2836,
290 VP 1917-19/85-6.

300 VP 1917-19/84,

301 FLR. Deb, (27.9.05) 2832,
302 VP 1962-63/360.
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The motion for reconsideration may be debated™ but debate is confined to the
reasons for reconsideration, On the motion for reconsideration, details of a proposed
amendment should not be discussed™”, nor can the general principles of the bill and the
detail' of its clauses be debated.™ A Member mc_aving for reconsideration can give
reasons but cannot revive carlier proceedmgs A Member who has moved for the
reconsideration of a clause is in order in spedkmcr to a motion to recomsider another
clause moved by another Member, but is not in order in moving the leconsmerauon ofa
further clause as the Member has exhausted his or her right to speak.”™

There is no limit on the number of times a bill may be reconsidered, and there are
piecedﬁents for a bill being reconmdemd a second time™, a third time™ and a fourth
time. :

Third reading and final passagé'

When a bill has been agreed 1o by the House at the consideration in detail stage, or
following a report from the Main Committee, the standing orders provide that the
Speaker shall notify the House and for a future day to be fixed, on motion, for the bill’s
third reading.”" -

This procedure is however rareiy used in practtce in order to minimise unnecessary
delay. The procedure for moving the third 1eadmg is based on one of the following
alternatives, in order of frequency:

= in the case of the detail stage being by~passcd the House grants leave for the third

reading to be moved forthwith after the second reading (see p. 377);

¢ following the adoption by the House of a Mam Committee report on a bill, leave is

usually granted for the third reading to be moved forthwith; or :

o if leave is not granted for the third reading to be moved forthwith, a Minister may

move a coniingent notice of motion which usually appears on the Notice Paper. The
motion is traditionally in the following form:

1 move, pursnant to contingent notice, That so much of the standing orders be suspended as
would prevent the motion for the third reading being moved without delay.

“This motion is effective if agreed to by a simple majority.

The motion moved on the thnd reading is “That this bill be now read a third time’.
The motion may be debated’”’, although such debates are not commen. The third reading
stage has been described as a review of the bill in its final form.”™ The scope of debate is
more restricted than at the second reading stage, being limited to the contents of the bill,
that is, the matters contained in the clauses and schedules of the bill. It is not.in order to
re-open or repeat debate on matters discussed on the motion for the second reading or
during the detail stage, and it has been held that the debate on the motion for the third

y 312

303 HR. Deb. (8.11.73) 3040-5.

304 HLR, Deb. (2.8.07) 1379; HR, Deb. (4.7.23) 640.
305 H.R. Deb. (5.9.17) 1661,

306 HLR. Deb. (31.3.20) 1094,

307 HR. Deb, (27.10.09} 5070

308 VP 1917--19/83-4, 85-6; VP 1914-17/458, 464.
309 VP i911/164, 199 (2); VP 1903/44 (2), 47.

310 VP 1901-02/150, 151, 166, 175.

311 8. 237,

312 5.0.238.

313 VP 1978-80/273; HLR. Deb. {31.5.78) 2886-7; VP 1996/264,
314 May, 20th edn, p. §28.
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reading is limited to the bill as agreed to by the House to that stage.”” Clauses may not
be referred to in detail in the third reading debate’™, nor may matters already decided
during the detail stage be alluded to.”"’ The time limits are as for a debate not otherwise
provided for, that 1s, 20 minutes for the mover and 15 minutes for other Members, In
practice, the opportunity to speak at this time may be taken by a Member who for some
reason has been unable to participate in earlier debate (perhaps because of a guillotine),
or, unacceptably, by a Member attempting to continve earlier debate.

A reasoned amendment cannot be moved to the motion for the third reading.”* The
only amendment which may be moved to the motion for the third reading is “That the
word “now” be omitted from, and the words “this day six months™ be added to, the
question’, which question, if carried, finally disposes of the bill.’” The question
proposed by the Chair on the moving (and seconding) of such an amendment is “That
the word proposed to be omitted stand part of the question’, which, if agreed to, disposes
of the amendment. Debate may then continue on the motion for the third reading. If the
guestion on the amendment is negatived, a further question would be proposed “That the
words proposed to be added be so added” which, if agreed to, would be followed by
the question “That the motion, as amended, be agreed to’. If no Member objects, the
question “That the amendment be agreed to” may be put instead of the question “That the
word proposed to be omitted stand part of the question’.” A third reading amendmem is
rare and one has never been agreed to by the House.

When the question on the thlrd reading is agreed to, the blﬁ is read a third time by thc
Clerk reading its long title.” At this point the bill has passed the House and no further
question shall be put.” The bill, as soon as administratively possible, is then transmitted
by message to the Senate secking its concurrence (see p. 389).

Rescission of third reading

The House has, on occasions, rescinded the third reading resolution. In 1945 standing
orders were suspended 1o enable the rescission of the resolution relating to the third
reading of the Australian National Airlines Bill, and to enable the third reading of the bill
to be made an order of the day for a later hour. Subsequently a message from the
Governor-General recommending an appropriation of revenue and moneys in
connection with the bill was announced and the bill was read a third time.™

The vote on the third reading of the Constitution Alteration (Simultaneouns Elections)
Bill 1974, which did not attract an absolute majority as is required by the Constitution,
was rescinded following a suspension of standing orders. Due to a maifunction, the
division bells had not rang for the full period and several Members had been prevented
from pammpatm g in the division on the third readmg The question on the third reddmg
was put again, and passed by an absolute majority.”

315 HR. Deb. (7.11.35) 1418,

316 HR. Deb. (3.12.18) 3637.

317 HR. Deb, (4.5.60) {381,

318 The Speaker ruled out of order a proposed amendment “That afl words afeer ™7 hal be omitted with 2 view to inserting the
following words in place thereoft “the Biil be postponed for six months in order that a referendum of the Austradian people
might be taken o determine the acceptability or otherwise of the measure” *, VP 1951--53/272.

319 5.0, 239; VP 1974--75/344 (not carried).

320 S.0.176.

321 5.0.178.

322 The ‘reading’ of the bil} by the Clerk has been taken to be a necessary formality, H.R. Deb. (30.10.13) 2789.

323 8.0.240.

324 VP 1945-46/213.

325 VP 1974/28-9; LR, Deb, (6,3,74) 1315,
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The resolution on the third reading of the National Health Bill 1974 [No. 2], which
had been passed on the voices, was rescinded, by leave, immediately following the third
reading, and the question pui again, as opposition Members desired a division on the
question,™

The second and third readings of the Customs Administration (Transitional Provisions
and Consequential Amendments) Bill 1986 were rescinded by leave, following the
realisation that the second reading had not been moved, a.nd the order of the day was
called on again.™

The recorded decisions of the committee of the whole and the House on the
commitiee, report and third reading of the Copyright Amendment Bill 1988 were
rescinded on motion following the suspension olf standmg orders, a mlsunderstandmg
having occurred during the previous consideration. =

The recorded deciston of the Fouse on the third reading of a bill has been rescmded
on motion following the suspension of standing orders. The bill was then considered in
detail and amended, and the question on the third reading put again, At the previous
sitting leave had been given for the third reading to be moved forthwith (i.e. omitting the
detail stage) and intended government amendments to.the bill had not been moved.”
{See p. 425 for recission of agreement to Senate amendments)

?R{NTING AND OTHER ADMINISTRATIVE ARRANGEMENTS
IN CORNECTION WITH BILLS '

Onee a government bill has been drafted and approved for pre%entaﬂon [is) Parhctment
the Office of Parliamentary Counsel orders the printing of copies .of the bill which are
forwarded to the appropriate parliamentary officers. A bill is kept confidential until it is
introduced, when the custody of copies and the authority to print passes to the Clerk of
the House while the hill is before the House and to the Clerk of the Senate while the bill
is before the Senate.

The role of officers of the House inthe distribution of bills was recognised eartly in the
history of the House. In 1901 Speaker Holder drew the attention of Members to the fact
that copies of a circulated bill had not passed through the hands of officers of the House,
and expressed the view that it would be well in the future if the distribution of bifls took
place through the recognised channel. Prime Minister Barton stated that he would take
particular care that in future all necessary distribution was done through the officérs of
the House, A few days later the Speaker repeated that the distribution of bilis was a
matter for the officers of the House and one for which they accepted full
responsibility. ™

Introduced copy: A Minister or Parliamentary Secretary on presenting a bill hands
three signed copies to the Clerk of the House. The title of the Minister responsible is
shown on the first page of the bill. I there are any typographical errors in these copies,
the errors are corrected by the Office of Parliamentary Counsel and initialled m the
margin of the bill by the Minister (or Parliamentary Secretary). Similarly, private
Members sign and present three copies of bills they introduce and initial any necessary

326 VP 197475407, HR. Deb. (19.2.75) 474,

327 VP ID85-87/893; H.R. Deb. (30.4.86) 2774,

328 VP 1987-89/925,

329 VP 1993-95/18034,

330 H.R, Deb, (19.6.01) 1247, HR. Deb. (26.6.01} 1618.
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corrections.” All future prints of the bill are based on these copies. Copies of a bﬂl are
circulated in the Chamber immediately after presentation.

Third reading print: If a bill has been amended at the detail stage, a ‘third reading
print’, incorporating the amendment(s), is obtained. The copies of the third reading print
also have printed on the top left hand comer the Clerk’s certificate recording the
agreement of the House to the bill and certifying that it is ready for transmission to the
Senate. Tt is the responsibility of officers of the House to arrange for a bill’s reprinting,
which may involve, infer alia, the renumbering of clauses and consequential alteration of
cross-references. This may take some days in the case of a sizeable bill which has been
heavily amended. The third reading print is checked exhaustively to ensure that the copy
of the bill transmiited to the Senate accurately reflects all changes made to the bill by the
House. This unavoidable delay is a factor of some importance in the programmmg of
business in the closing stages of a period of sittings or on other occasions when it is the
desire of the Government for a bill to be passed by both Houses expeditiously.

Deputy Speaker s amendments

Amendments of a verbal or formal nature may be made and clerical or typographxcal
errors may be corfected in any part of a bill by the Clerk acting with the authority of the
Deputy Speaker * In practice only bills introduced in the House are so amended. The
advice of the Parliamentary Counsel is first obtained as {o whether or not any such
amendment should be made. This type of correction is normatly made prior to the
transmyission of the bill to the Senate but has also been made after the bill has been
retiimed from the Sf:natc

Clerk’s certificate and transmission to the Senate

Immediately a bitl has been passed by the House without amendment, a certificate, to
be signed by the Clerk of the House, is affixed to an introduced copy of the, bill. The
certificate is in the following form:

This Bill originated i the House of Repr&seﬁmﬂves and, havmg this day passed, is now ready for
presentanon to the Senate for its concurrence.™

{Signature)

House of Representatives

[Date bill passed House]

A copy of the bil bearing the Clerk’s certificate is place,d inside a message to the
Senate, together with a second copy of the bill, for possible Senate publication,”™ When
a bill has been amended in its passage through the House, a copy of the third readiﬂg
print, which has the Clerk’s certificate printed on it rather than affixed, is placed in the
message for transmission to the Senate, instead of a copy of the unamended bill. Again a
second copy of the bill is enclosed for po::s;bie Senate publication.

The message takes the following form™:

331 Aprivete Member has presented a replacement copy of a hill, afier a line of type had been omitted from the bill presented
previously, VP 19939572241,

332 8.0.241, The Senate Chairman of Commitiees has sitzilar anthority.

333 5.0.242.

334 3.0.243.

335 J1977/383.

Clerk of the House of Representatives
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Message No, | ]
Mr/Madam President

The House of Representatives transmits o the Senate a Bill for an Act [remainder of Jong title]; in
which it desires the concurrence of the Senate.

{Signature}

Speaker

House of Representatives

[Date of despatch]

The message to the Senate is signed by the Speaker or, if the Speaker is unavailable,
by the Deputy Speaker.” Because of the unavailability of the Speaker and the Deputy
Speaker, a Deputy Chairman (the former equzvaient of a member of the Speaker’s panel)
as Deputy Speaker has signed two messages (o the Senate transmitting bills for
Concurrence.

In cases where standing orders are suspended to enable related bills to be congidered
together, the bills are transmitted to the Senate by means of one message. For exampie
in 1965, 32 bills relating to decimal currency, which were together read a third time in
the House™, were transmitted to the Senate within the one message,”™ Similarly, on
other occasmns nine Sales Tax Assessment Amendment B1Hs have been transmitted to
the Senate in the one message.’

It is the responsibility of the Serjeant-at-Arms to obtain the Clerk’s signature on the
certified copy of the bill and the Speaket’s signature on the message and, if the Senate is
sitting, to deliver the message to the Bar of the Senate, where a Clerk at the Table
accepts delivery. If the Senate is not sitting, the Serjeant-at-Arms delivers the message to
the Clerk of the Senate. Senate practice is that the bill is reported by the President when
the Sepate Minister representing the Minister responsible for the bill in the House
mdzca{es that the Govemment is ready to pn oceed with the bill **

THE FINANCIAL PROCEDURES OF THE HOUSE

The financtal procedures of the House give effect to the basu: parhamentdry and
constitutional principle of the financial initiative of the Crown, which briefly
summarised, is that only the Government of the day, through the House of
Representatives, may initiate appropriations or taxes, or move amendments o increase
or extend the objects and purposes or alfer the destination Of any appropriation, or move
to increase or extend the incidence of a tax or charge Consequently, while the
processing of financial legislation follows basically the same pattern as that of ordinary
bills, there are additional requirements imposed by the Constitution and standing orders.
These requirements and the resulting procedural differences are noted under the heading
of the class of bill to which they apply.

The term ‘money bill” is sometimes used in connectlon with fihancial legislation.
Money bills may be defined as the bills referred to in section 53 of the Constitution as
“bills appropriating revenue or moneys’. However the term is also sometimes used {o
refer only 1o those ‘bills appropriating revenue or moneys for the ordinary annual

336 5.0.370.

337 T 1968-69/207-8.

338 VP 1904-66/472, 515

339 J 1964-66/452--3.

340 J 1983-84/1066-7; 1985-87/536; 1990-92/94-5.

341 Odgers, Tthedn, p. 252,

342 For more discussion of the principle of the financial initiative of the Crown see Ch. on *The role of the House of
Represeniatives’,
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services of the Government®, which may not be amended by the Senate. Looser usage
has seen the term ‘money bill” applied to all bills which may not originate in the Senate
under section 53, that is, to include bills inmposing taxation.” In view of this lack of
precision the use of the term ‘money bill” 1s of imited use.

Until the practice was abandoned in 1994 the Office of Parliamentary Counsel had
printed on the bottom right band corner of the introduced copy of bills the following
notation to indicate its view of the type of bill (*M’ indicating the requirement for a
message from the Governor-General): '

MM Appropriating loan moneys;

MR Appropriating revenue;

MRM Appropriating revenue and loan moneys;

T™MR Dealing with taxation and appropriating revenue;

T Imposing taxation;
T Dealing with taxation;
C .- Other. . :

Former financial procedures

Financial procedures operating prior to 1963, involving consideration of appropriation
and revenue measures by the Committee of Supply and the Committee of Ways and
Means respectively, are described in previcus editions of House of Representatives
Practice (first edluon pp. 345 6; second edition, pp. 408-9),

The Consuhdated Revenue Fund, the Trust Fund and the Loan Fund

The Commonwealth Public Account, the main bank account of the Commonwealth
held by the Reserve Bank, comprises all public moneys held by the Commonwealth or
its agents and contains the moneys of three major funds; 'name}.y, the Consolidated
Revenue Fund, the Trust Fund and me Loan Fund.™

The Consolidated Revenue Fund™ is the main Workmg fond of the Commonwealth,
It comprises all revenues or moneys raised or received by the Commonwealth
Government to be appropriated for the purposes of the Commonwealth subject to the
Constitution. The main sources of receipis are taxation, customs and excise duties,
receipts from business undertakings, and other departmental receipts except those which
by law are required to be paid to & trust account. No public money may be spent (drawn
from the Treasury of the Commonwealth) except under appropriation made by law,*

The main payments from fhe Consolidated Revenue Fund are for payments to or for
other levels of government, social security and health benefits and repatriation pensions
and benefits, departmental expenditure, defence services, interest and other debt charges,
and advances and payments to statutory authorities dependent on the Budget. -

The Loan Fand™ is an account of all moneys raised by loans upon the public credit of
the Commonwealth other than moneys raised by ‘bank advances in pursuance of

343 See Legislaiion Handbook, p. 34,

344 Office of Parliamentary Counsel, Drafting Direction No. 10 of 1964,

345 For 2 more detailed account of these funds and related matters see Commomvedlth Finincial Muanagement Handbook,
Department of Finance, AGPS, 1992,

346 Established by the Constitetion, s. 81,

347 Constitution, s, 83.

348 Dstablished by the Aucit Ace 1907, 5. 35,
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agreements under the Audit Act.”” Some Acts authorise the Treasurer to borrow on the
credit of the Commonwealth Government.™ The legislation authorising the raising of
loans usually provides authority for the money raised to be applied to the purpose for
which it is raised. These Acts may also provide for an appropriation of the Consolidated
Revenue Fund for repayment of the moneys borrowed, for payment of interest and for
the expenses of raising the loans.

It is customary for loan bills.to authorise borrowing for the current year. Attempts to
have a loans bill provide standing authority have been resisted.™

The Trust Fund”™ comprises four groups of accounts:

& moneys held in trast for persons and authorities other than the Commonwecﬂth

@ working accounts covering certain factories, stores and services, 1ie.

Commonwealth Government quasi-commercial activities;

& other moneys (not in groups 1 or 2) held in trust under the authority of Parliament

to meet future payments, e.g.:

—the Loan Consolidation and Investment Reserve 'Trust Account (for
repurchasing or redeeming securities which represent pomon of the public debt
of Australia);

. — Debt Retirement Reserve Trust Account (which has a similar function in
respect of Commmonwealth securities issued on behalf of Territory or State
Governments); : -

- Australian Land Transport Developmeni Trust Fond;

e funds and accounts not part of the accounts of the Mm}ster fm Finance (i.e. the

‘National Debt Sinking Fund). : :

Most Trust Accounts are established by the Minister for Finance under the authority
of the Audit Act. Some have been authorised by other Acts for purposes defined in those
Acts. Section 62A of the Audit Act also authorises the expenditure of moneys standing
to the credit of a trust account for purposes defined when the account was established; a
farther appropriation is not required. However, all moneys credited to the Trust Fund
from the Consolidated Revenue Fund or the Loan Fund requue an dppropuatlon of those
Tunds. :

BILLS CONTAINING SPECIAL APPROPRIATIONS

Special appropriation bills are distinguishable from ordinary bills in that they:

¢ contain words which appropriate the Consolidated Revenue Fund or the Loan Fund
to the extent necessary fo meef expenditure under the bill; or

e while not in themselves containing words of appropriation, would have the effect of
increasing, extending the objects or purposes of, or altering the destination of, the
amount that may be paid out of the Consolidated Revenue Fund or the Loan Fund
under existing words of appropriation in a principal Act to be amended, or another
Act,

Special appropriations may be specific or indeterminate in both amount and duration,

Those not restricted in application to one financial year, and as such not subject to the

349 Awdit Act 1901, 5. 20,

350 Section 57 of the Audit Act prohibits the spending of any moneys of the Loan Fund vnless authorised by Act of Parliament,
351 VP 1987-89/126.

352 Eswblished by the Audit Act 1901, 5. 60,
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annual authorisation of Parliament, are known as standing appropriations. Jt has been
estimated that about 70 per cent of total expenditure from the Consolidated Revenue
Fund is by way of special appropriation.”™

Examples of special appropriation bilis

Examples of bills containing words to approprld,te the Consolidated Revenue Fund
{only) are the:

& Housing Assistance Bill 1996 (cl. 11%

e Airports (Transitional) Bill 1996 (cl. 86);

e Telstra {Dilution of Public Ownership) Bill 1996 (sch. 1).

An example of a bill conlalnmg wor ds to appropriate the Loan Fund {only) is the
Loan Bill 1996.

An example of a bill containing words which appropriate both the Consolidated
Revenue Fund and the Loan Fund is the States GiﬂﬂtS (anary and Secondary
Education Assistance) Bill 1996 (cl. 88).

Examples of bills which, while not in themselves containing words of appropriation,
would increasc or alter the destination of the amount that may be paid out of the
Consolidated Revenue Fund or the Loan Fund under existing words of appropriation,
are: '

@ a principal Act to be amended—the Apple and Pear Stabilization Amendment Bill
{(No. 2) 1977 did not contain actual words of appropriation but extended for the
1978 season financial support under the Apple and Pear Stabilization Act 1971,

e another Act—The ABC/SBS Amalgamation Bill 1986 (cl. 30) provided that money
already appropriated for the Special Broadn,asung Selvme be directed to the
Australian Broadcasting Corporation.

Procedures peculiar to special appmpr;ation bills

Introduction: The mtroductory and other stages through which such bills pass are
similar to those described in connection with ordinary bills. However, the principle of
the financial initiative of the Crown piays an Important part in procedures for initiation
and processing of all legislation providing for appropriations of public moneys.

Section 56 of the Constitution provides:

A vote, resolution, or proposed jaw for the appropriation of revenue or moneys shall not be passed
unless the purpose of the appr opuat;on has in the same session been recommended by message of the
Govemnor-General to the House in which the proposal originated.

As section 53 of the Constitotion provides, in part, that proposed laws appropriating
revenue or moneys shall not originate in the Senate, the ‘House’ referred to in section 56
is for all practical purposes the House of Representatives.
Standing order 292, in its effect on procedure in the House, supplements the
requirerrients of section 56 of the Constitution:
No proposal for the appropriation of any public moneys shall be made unless the purpose of the
appropriation has in the same session been recommended to the House by message of the Governor-
General, but a bill, except an Appropriation or Supply Bill, which requires the Govemor-General’s
recommendation may be brought in by a Minister and proceeded with before the message is
armounced. No amendment of such proposal shall he moved which would increase, or extend the

objects and purposes or alter the destination of, the appropriation so recommended uniess & further
message is received,

353 HR Deb. (29.10.81) 28289, See also Odgers, Tth edn, pp. 306-7.
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it would not be possible for a private Member o obtain the Governor-General's
recommendation for an appropriation. Furthermore, standing order 292 provides that, of
those bills requiring a Governor-General’s message, only those brought in by a Minister
may be introduced and procecded with before the message is announced (for
appropriation and supply bills see p. 405). Therefore in ‘practice only a Minister may
bring in a bill which appropriates public moneys.

The permissive element in the standing order stating that such bills ‘may be brought
in .. . and proceeded with before the message is announced’ has become the firm
practice, and messages concerning bills containing a spemal appropriation are
announced aftel the bill has been read a second time 4, not before the bili is
introduced.”

Special appropriation bills which also deal with taxation may be introduced without
notice under standing order 291. In practice such bills have also been introduced
pursuarnt to notice and by leave.

Second reading amendment: In the case of a spemal appropriation bill, a private
Member may move a reasoned amendment bearing on the appropriation which could
not be moved as a detail stage amendment. The success of such an amendment would
simply be declaratory of the opinion of the House and would not effect an amendment of
the bill itself. Consequently, a second reading amendment is in order to the effect that a
bill be withdrawn and re-drafted with a view to providing, for example, that a subsidy
paid to gold Eroduce:rb also be paid as a bonus on.gold recovered from g gold mine dumps
and tailings™”, whereas an amendment to the bill to such effect could not be moved
during conaderatxon in detail .unless a further message from the Governor-General
recommending an applopnatzon for the purposes of the amendment was received. In
response to a point of order that a proposed second reading amendmem was out of order
as it would increase the expenditure contemplated by the proposed legislation, the
Speaker ruled that the proposed amendment was merely a dc,claranon of opinion, that it,
in itself, did not increase expenditure, and was therefore in or der.””’

Proceedings following second reading: The procedure on special appropriation bilis
immediately following the second reading differs from ordinary bills in that the
Governor-General’s message recommending appropriation is then announced, that is,
just before the detailed consideration of the clauses of the bill.

After the Governor-Geperal’s message recommending an appropuatlon is auuounced
a motion may be moved as for ordinary bills, to refer a special dppropna‘ﬂon bill 1o a
select committee.”

Message recommending appmpnatwn Pnor {0 August 1990 ihe terms of any
message from the Governor-General recommending appropriation were made known to
the House by the Speaker reading them out, in full. Current practice is for the Chair just
to announce the receipt of the message. The message normally takes the following form:

354 8.0.s296, 221,

355 But see VP 19939572160, 2185,

356 VP 1959-60/140; H.R. Deb. (12.5.59) 2059-61, 2211; see alse VP 1978-80/397 whete an amendment was moved o the
Anple and Pear Stabilization Bill 1978 to the sffect thet “the Bill should be withdrawn and re- dlaftecl with a view to hringing
forward a Bill which increases the rate of sibilization payments to {2) 33 perbox of apples . ' and HR, Deb. (35.5.80%
2872-3.

357 VP 193234910,

358 VP 1974-75/561.
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[Sigatare]
Governor-General Message No. | ]

In accordance with the requirements of section 56 of the Constitution, the Governor-General
recommends to the House of Representatives that an appropriation be made for Lhe purposes of a Bif
for an Act [remainder of long title].

Canberra {date]

Messages may however contain precise details on the relevant purposes of the
appropnanon * Messages recommendmg an appropriation have been received from the
Deputy of the Governor-General™ and, in the absence of the Governor- General from
Australia, from the Administrator.”

The message is prepared within the Office of Parliamentary Counsel, which arranges
for the Govemor General’s signature and delivers the message [0 the Cielk of the
House

Officers of the House examine all legislation presented to the House to ensure that the
provisions of the Constitution and the standing orders are observed. Part of this scnmny
involves examination as to whether clauses have the effect of appropriating revenue or
moneys in cases where a me%sage may not have been provided. In other cases a message
may have been provided but may not be thought to be necessary (if, for example, the
appropriation has been made under a separate Act, possibly an Appropriation Act).
there is any doubt, the matter is raised as soon as practicable with the Ofﬁce of
Parliameniary Counsel.

On occasions, possibly because of considerations outlined above, a message
recommending appropriation has been received after the House has completed
consideration of a bill. In such cases the message has been teported to the House at the
first opportunity™™ and the bill has not been transmitted to the Senate for its concurrence
until the message is reported. In other circumstances a message not announced at the
usual time has been announced later, mcludmg, by leave, dunng the consideration in
detail stage.” Although such procedures may conform with the requirement of standmg
order 296 that an appropriation message shall be anmounced after the bill has been read a
second time, it is generally the practice fo announce the message immediately after the
second reading (a message recommending an appropriation for the purposes of an
amendment should be announced before the amendment is moved—see below).

When bills are considered together after standmg orders have been suspended, and it
is necessary in respect of any of the bills to announce a message recommending an
appropriation, the motion for the suspension of standmg orders has included a provision
to enable the message(s) to be announced after the motion ‘That the bﬂls be passed has
been agreed to.’

Message for amendment: If a Minister wishes to move an amendment which would
increase or extend the objects and purposes, or would alter the destination, of the
appropriation so recommended by the Governor-General, a further message from the
Governor-General is required.”™ The message in this instance recommends that an

appropriation be made for the purpose of an amendment to the bill.

359 VP 1987-89/896.

360 VP 1978-80/321; VP 1967-68/156.

361 VP I977/170.

362 On oceasion messages required urgently have been received by fax.
363 VP 1978-807321; VP 1968-69/573; VP 1993-95/2169, 2185

364 VP 1993-95/1023.

365 VP 1970721033 VP 1968-69/523,

366 8.0.292.

367 VP 1993-95/2148.
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A message from the Govemor-General recommending an appropriation for the
purposes of an amendment to be moved to a bill is announced before the amendment is
moved.” The message is announced normally immediatefy after the message
recommending an appropriation for the purposes of the bill.™ Siich a message has been
announced, by leave, after the consideration in detail stage had commenced.” Where a
bill has not been accompanied by a message for the purposes of the bill, a message for
the purposes of an amendment has also been announced before the House commenced
to consider the bill in detail.”’ A message recommending that the purposes of the
appropriation proposed by the main appropriation bill for the year be varied in
accordance with an amendment to be moved by a Minister, the proposed amendment
being specified in the message, was announced to the House immediately before the bill
was further considered in detail.”” _

When the Govemor-General by message recommends an appropriation for the
purposes of an amendment requested by the Senate in a bill which originated in the
House, the message is announced before the requested amendment is considered by the
House.”"” In the case of a requesied amendment the message recommends an
appropriation for the purpose of a request by the Senate for an amendment to the bill.”™
A replacement message has been provided where the long title of an appropriation bill
has heen amended.”

Consideration in detail: The only additional consideration in respect of specml
appropriation bills at the detail stage, not in common with ordinary bills, is Imposed by
standing order 292 and the principle of the financial initiative of the Crown. As outlined
above, no amendment of a proposal for the appropriation of any public moneys may be
moved which would increase, or extend the objects and purposes or alter the destination
of, the appropriation recommended unless a further message is received. Thls restriction
effectively prevents pnvate Members from moving such amendments.” A proposed
amendment has been ru]ed out of order because its effect wouid be 1o increase the
appropriation requned alter the purpose of the appropnauon 8 altel thc, destination of
the appropriation > and g0 beyond the appropriation recommended * The assessment
of whether amendments proposed by private Members would be in order can be
difficult. At one extreme it may be argued that virtually any change in any bilt will have
some financial impact and, at the other extreme, it may be claimed that, unless an
amendment explicitly and directly increases or alters an appropriation, it may be moved
by a private Member. It is considered that neither of these positions is valid and that the
only proper cowrse is to examine each proposed amendment on its merits. The test that
should be applied is to ask what is expected to be the practical result or consequence of
the amendment in so far as an appropriation is concerned. An amendment by a private
Member to a bill may be out of order because, for instance, even though the bill as

368 8.0.2%7.

365 VP 1977409,

370 VP 1993-95/1023.

371 VP 197T4-75/561-2,

372 VP 1974-75/944,

373 5.0, 208, VP 1978-807286; VP 1974-75/544.
374 VP 1993-95/2358.

375 VP 1990-92/1392; HR. Deb. (26.3.92) 1308,
376 8.0, 292,

F17 VP 1ST0-72/149-50; VI 1977/400,

IR VP 1932-34/920.

379 VP 1968691256,

380 VP 191719280,
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introduced does not have any direct financial impact, if it amends a principal Act, a
Member could seek to use the opportunity provided by the bill to move an amendment
which would increase or vary the appropriation in the principal Act. It has been
considered that the provisions of standing order 292 do not prevent a private Member
from moving an amendment which, if successful, would reduce ‘savings® proposed in a
bill, provided the effect was not to increase expenditure above that already provided for
in the principal Act.”

It is not unusual for a Member to be advised in advance that a proposed amendment
may be ruled out of order by the Chair on one of the grounds mentioned, but sometimes
Members have proceeded to propose an amendment so that they could make a particular
point. A Member unable to move an amendment in such circumstances may choose to
put his or her view on the matter to the House in an appropnam second reading
amendment.” .

TAXATION BILLS

Strictly, taxation bills are those which impose a tax or charge in the nature of a tax.
They cannot originate in, or be amended by, the Senate.”™ The form of a bill in this class
is govemed by section 55 of the Constitution which provides that laws imposing
taxation, except laws imposing duties of customs or of excise, shall deal with one
subject of taxation only (to avoid what is known as ‘tacking’); laws imposing duties of
custors shall deal with duties of custems only and laws imposing duties of excise shall
deal with duties of excise only. Examples of taxation bills are income tax bills, customs
tariff bilis and excise tariff bills. Certain bills imposing fees may be considered as
taxation bills if the fees involved are revenue raising measures rather than charges
having a discernble relationship with the value of services rendered (see below).

The principle of the financial initiative of the Crown also plays an important part in
the procedure of the House in relation to taxation bills, in that a proposal for the
imposition or for an increase, or alleviation, of a tax ot duty, or for the alteration of the
incidence of such a charge, shall not be made (that is, a bill with such an objective shall
‘not be introduced) except by a Minister.”™ It is considered that this prohibition extends
not only to taxation rates {“incidence”) but also to proposals which would increase or
alleviate the sum of tax payable. Because of this restriction on private Members, a
Member, wishing to have the Income Tax Assessment Act amended in respect of certain
deductions, has given a notice of motion expressing his views and calling on the
Government to infroduce legislation.”™ Another option open to a private Member
wishing to achieve a reduction in a tax rate or burden is to introdoce an amendment to a
government bill.™ This is consistent with S.0. 293, which would prevent a private
Member from introducing such a measure as a bill, but which only prevents a private
Member from moving amendments to a bill to increase or extend the incidence of the
charge (unless the charge 13 increased or the incidence of the charge so extended does
not exceed that already existing by virtue of any Act). In 1988 following presentation of
a private Member’s bill concerning certain taxation deductions, the Chair noted that the

383

3B VP IO0GA84,

IR YD 0SS 4N6T2; TR, Deb, {14,587 3282, VP 1987-89/864.

383 Inpractice the term is also sometimes used to describe bills which, while not actually imposing taxation, deal with taxation.
384 Constitution, s. 53,

385 8.0, 293,

386 NP IRZ (29.11.95) 9872,

387 VP 19u3-—95/2133-5,
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bill sought only to ensure that an earlier mtelp:etdtxon of certain provisions prevailed,
and not to alleviate tax.”

Reflecting the requirements of the Constitution, parliamentary practice distinguishes
between bilis dealing with taxation, such as tax assessment bills, and tax bills, Tax
assessment bills provide the means for assessing and collecting tax and so on. Tax bills,
which impose the burden upon the people, are the bills which have been regarded as
Imposing taxation, and are therefore not capable of originating in the Senate or of being
amended by the Senate. This practice has been recognised by the High Court as carrying
out the constitutional provisions on a comrect basis.” It has also been reviewed and
accepted by the House’s Standing Committee on Legal and Constitutional Affairs,™

A former Chief General Counsel of the Atiomey-General's Department has advised
that bills dealing with taxation can be further categorised as follows;

A. provisions imposing taxation;

B. other provisions dealing with the imposition of taxation {e.g. provisions removing
or adding exemptions or deductions, increasing or reducing rates or otherwise
deféning ataxable amount); and

C. provisions not dealing with the imposition of taxation (e.g. provisions for the
dssessmem collection and recovery of fax and provisions providing for
penalties).”’

It has been held by the High Court:

e that Part VI of the Customs Act 1901, WhiCh dealt with the payment and
computation of duties payable under the Customs Tariff, was not a law Imposing
taxation within the meaning of section 55 of the Constitution;

s that the Act imposing taxation is not the Customs Act 1901~ 1910 (which is a
Customs Regulation Act) but the Customs Tariff Act. To hold that a Customs
Reguiation Act was a law imposing taxation would deny the power of the Senate to
originate or amend it;

e that the fncome Tax Assessment Act 1 936~1939 was not & law imposing taxation
- within the meaning of section 55 of the Constitution;

¢ that the Land Tax Assessment Act 1910 was not an Act imposing taxation within the
meaning of section 55 of the Constitution. It is not every statute dealing with the
imposition of taxation that is a taxing law. The Land Tax Assessment Act is
certainly a law relating to taxation; that is, it deals with the imposition, assessment
and collection of a fand tax. That does not make it a law imposing taxation;

e that the provisions of the Sales Tax Assessment Act (No. 2) 1930-1936, imposing
Hability for an amount by way of additional tax in case of default, imposed
penalties, not taxes, and did not make the Act a law imposing taxation; and

# that the Sales Tax Assessment Act (No.5) 1930-1953 was not a law imposing
taxation and section 55 of the Constitution had o relation to it.*”

A Sales Tax (Exemptions and Classifications) Bill is not a bill imposing taxation

within the meaning of section 55 of the Constitution as the bili merely states woods
which are exempt and classifies others for the purpose of imposition of sales tax.” Such

388 H.R. Deb. (10.11.88) 2793,

389 Anomey-General’s Department, The Australion Constitution Annotated, AGPS, Canberra, 1580, pp. 179-81
390 PP 307 (1995) 1045,

391 Advice dated 30 August 1993 re Taxation (Delicit Reduction) Bill 1993 (atiachment).

302 The Australion Consiiturion Annoiared, pp. 179-81.

393 H.R. Deb. (23.11.60) 3183-92.
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a bill may be amended by the Senate™ and amendments to such 1 legislation have been
moved by private Members in the House of Representatives (provided they %aﬁsfy the
requirements of the standing orders).”

The High Court held in 1987 that:

.. The test under the second paragraph of s. 55 in deciding whether the subiect of taxation imposed
by an Act is single is whether, looking at the subject matter which is dealt with as if it were a unit by
Parliament, it can then, in the aspect in which it has been so dealt with, be fairly regarded as a unit, or
whether it then consists of matters nece:‘;sarﬂy distinct and separate,

It considered that, in applying this test, weight should be given to Parilament S
understanding that the Act in question dealt with one subject of taxation only and that
the Court should not resolve the question against Parliament’s understanding unless the
answer was clear.”” The decision in this case reflected the established division between a
tax Act and an assessment Act, the former being the Act imposing the tax. In this the
Court held that adding a new category of fr;nge benefit did not amount to the Imposmon
of taxation. _

The High Court, in holding that section 34 of the Migration Act 1958, inserted by the
Migration Amendment Act 1987, was invalid, said that the provision (which concemed
the imposition of charges on certain passengers travelling to Australia), although
purportedly cxactmg a fee for immigration clearance, was 0 be characterised as a tax
and that the provisions of the section were a law ‘imposing taxation’. It held that the
expression ‘fees for services® ‘should be read as referring to a fee or charge exacted for
particular identified services provided or rendered mdzv;duaﬂy to, or at the request or
direction of, the particular person required to make the payment’. The Court held that
section 55 required that both an amending Act imposing taxation and the amended
principal Act deal only with the imposition of taxation and that it was not within the
competence of Parliament to purport to insert by an amending Act a provision imposing
taxauon m an exmtm;.) valid Act Wthh contamed provxsmns deahng only with othel
matters.”

The Court similarly ruled that provisions in the Copyright Amendment Act 1989,
amending the Copyright Act 1968 to provide for a scheme to taise a fund fo compensate
copyright owners, imposed taxation and were therefore invalid.™

In the Northern Suburbs General Cemetery Reserve Trust v. The Commonweaith the
High Court ic;ccled a challenge to the Commonwealth’s trammg guarantee legislation.
The Court again recognised the distinction between laws imposing taxation and those
dealing with the imposition of taxation,” _ _ _ _

The traditional view, that the setting of rates or the increasing of taxation is not the
imposition of taxation, was questioned in proceedings following the introduction of the
Taxation (Deficit Reduction) Bill 1993, Contrary to previous practice, this bill
introduced budget measures increasing a range of taxes, and including amendments to
several principal Acts, in the one ‘ommnibus’ bill. Nevertheless, the bill had been prepared
with regard to the distinction recognised by the High Court between bills imposing
taxation and those dealing with taxation, and the Chief General Counsel of the Attorney-
General’s Departiment was of the view that, applying the reasoning expounded by the

3594 VP 1940-43/236-7, VP 1960--61/289.

395 VP 1940-43/227--8; VP 1903-95/2133-5.

396 State Chamber of Commerce and edusny v. Commonwealth (ifAuU’ir:I[ia (1587) 73 ALR 161-2 (the Second Fringe Renefits
tax Case).

397 Air Caledonie International v. The Commonwealth (1988 165 CLR 462,

398 Austration Tupe Manufucturers Association Lid v. The Commonwealth (1993) 112 ALR 53.

399 Novthern Suburbs General Cemetery Reserve Trust v. The Commonwealfth (1993} 176 CLR 553,
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High Court, none of the provisions actually imiposed taxation. The constitutional validity
of the bill was however challenged in the Senate and the matter referred to its Standing
Committee on Legal and Constitutional Affairs. The committee received conflicting
evidence, but reported that in its view there was a real risk which was significant that the
High Court would find the bill, if enacted, to be a law imposing taxation within the
meaning of section 55 of the Constitution.” In response the Government, rejecting the
report’s conclusions but to avoid uncertainty, withdrew the bill and replaced it with a
package of eight separate bills. To allow the issue to be settled, one of the bills, the
Taxation (Deficit Reduction) Bill (No. 2) 1993, was deliberately drafted as a test bili (by
combining two minor rate increases involving different subjects of taxation) in order to
facil_itate a Hi_gh Court _challengc"m; however a challenge was not mounted.

Procedures pecuhar to taxation bills

Introduction: Tax proposals, with the exception of customs or excise tariffs, are
initiated by a bill which may only be introducéd by a Minister or a Parliamentary
Secretary.”” In order fo protect the revenue by not giving advance notice of the
Government’s intention, a tax bill is invariably submitted to the House without notice.””

Bills dealing with (but not imposing) taxation are treated procedurally as ordinary
bills, with the exceptlon that under standing order 291 they may be introduced without
notice.

Bills relating to taxation and appropnatmg revenue fall into a dual c&iegt_)ry Such
compg)as?ite bills have been introduced pursuant. to notice™ . without notice™", and by
leave,

Second reading amendment As wnh spec;lal appropnauon bills, a reasoned
amendment may be moved to a taxation bill which could not be moved as a detail stage
amendment because of the principle of the financial initiative of the Crown. Thus in
respect of the Government’s legislative proposal to curtail a certain tax avoidance
measure with effect from 17 August 1977, and others with effect from 7 April 1978, an
amendment by a private Member to curtail such measures, from 1 July 1977 would not
have been in order, as.it would have had the effect of producing an addigonal sum
{charge) from taxation. However, a private Member’s reasoned amendment to the effect
that, while not denying the bill a second reading, the House was of the opinion that the
operative date for all clauses in the bill terminating tax avoidance schemes should be
I July 1977, was in order.””

Consideration in detail: The order of consideration of taxation bills at this stage, as
with appropriation or supply bills, differs from ordinary bills in that, when the bill is
considered clause by clause, any schedule, which usually declares rates of tax or duty, is
considered before the authorising clauses.™

400 Senate Standing Committee on Constitmtional and Logal Affairs. Constitutional aspects of the Tuxation { Deficit Rediction)
 Bil 1993, PP 453 (1953).

401 HR. Deb, (27.9.93) 1056,

402 8.0.203.

403 5.0.291%,

404 Income Tax {(Arrengements with the States) Bill 1978; VP 1978-80/271,

405 Live-stock Slaughter Levy Collection Amendment Bill 1977; VP 1977/155,

406 Dairving Industry Research and Promotion {(Miscellaneous Amendments) Bill 1976; VP 1976-77/217.

407 Income Tax Assessment Amendment Act 1978 (Act No, 57 of 1978) ; VP 1978-80/203; H.R. Deb, (7.4.78) 1244-50; H.R.

Deb, (3.5.78) 1924,
408 S.0. 226,
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No Member, other than a Minister or Parliamentary Secretary, may move an
amendment to increase, or extend the incidence of, the charge defined in a proposal
uniess the effect of the amendment to increase the charge or extend its incidence would
not exceed that already existing under an Act of Parliament,” A Member prevented by
the standing orders from moving an amendment may still wish to propose it, even
though it will be ruled out of order. Alternatively, the Member may choose to express the
matter in general terms in a secomd reading amendment. An amendment to reduce the
tax imposed by a bill would be in order and thus, in moving an amendment to a
government bill a private Member may do what he or she cannot do by introducing a
private Member’s bill, that is, propose the alleviation of a tax.”"" An amendment to a
customs tariff proposal which sought to impose a duty on a date sooner than that stated
in the legislative proposal, thereby having the effect of producmg an additional sum
(charge) from customs duties, has been ruled out of order.”

Customs and excise sarlff proposals

Customs (dubies levied on imports and exports) and excise (duties char ged on good%
produced in Australia) tariff measures are usually not initiated by a bill, as considerations
relating to timing and drafting make a bill an unsuitable vehicle to initiate the variety and
number of tariff proposals that come before the House. Such measures are generally
introduced by way of motion, in the form of custom tasiff and excise tariff proposals.
These, as pmposalq dealing with taxation’, may be submitted to ti"ae House without
notice.””

The moving 03‘ a customs Eamff (o; excise tanff) ploposal is normally ueated as a
formal procedure for the purpose of initiating the collection of the duty, It may be
debated ™ and an amendment may be moved”", although the amendment cannot have
the effect of increasing or extending the incidence of the charge defined in the proposal
unless the charge so increased or the incidence of the charge so extended does not
exceed that already contained in an existing Act.'"” Tt is usual for the debate to be
adjourned by an opposition Member and for all tariff proposals to be listed together on
the Notice Paper under the one order of the day. Debate on-a proposal may be resumed
on a later day""* but this is a rare occurrence. Collection of duties is thus commenced on
the authority of an unresolved motion, and this has been accepted as a conventnon Bass
Sirait freight adjustment levy proposals are regarded as duties of excise.”

When the Parliament is prorogued or when the House has expired by efﬂumon of
time or been dissolved or is adjoumed for a period exceeding seven days, the Minister
may publish a notice of a customs tariff proposal or an excise tariff proposal in the
Gazette and the proposal is deemed to have effect as from such time after the publication
of the notice as is specified in the notice. Any proposals given notice in this way must be
proposed in the Parliament within seven sitting days of the next meeting of the House. ™

409 8.0. 293, For a comment on this restriction on private Members see HLR. Deb. {(15.5.80) 2873,
410 E.g. VP 1993-95/2133-5,
411 VP 1926-28/48].

412 8.0, 281,

413 VP 1978-80/1263; H.R, Deb, (1,5.80) 2522.

414 VP 1970-72/1104. The amendment in this instance was to the effect to omit from the excise tariff proposals all the excise on
wine.

415 8.0.203.

416 VP 1970-72/1188; H.R, Deb. (13.9.72} 1352-6.
417 Bass Strait Freight Adjustment Levy Collection Act 984, 5. 6.
418 Customs Act J901, 5, 2T3EA; Excise Act 1901, 5, 1608,
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Customs officers are provided with protection by the Customs and Excise Acts from
commencement of proceedings for dnythmg done by them for the protecuon m‘ the
revenue in refation to a tariff or tariff alteration””

e until the close of a parhiamentary session in which a customs or excise tariff or tariff

alteration is moved, or until the expiry of six months, whichever happens first; or

e where a notice of a tariff proposal has been published in the Gazette, under section

273EA of the Customs Act or section 160B of the Excise Act, within seven sitting
days of the House or six months from the date of publication of the notice,
whichever happens first. Where the details of the notice are subsequently proposed
in the Parliament within seven smmg days, the pmiectlon outlined in the first
paragraph applies. : :
It has been considered that the validity of a tariff propoaal is limited for these specified
periods. When the Parliament was unexpectedly dissolved in November 1973, action
was taken to publish a notice in the Gazetie of those tarifl proposals which were before
the House at the time of dissolution. Some of these proposals had been in operation since
September 1974, The proposals mentibned in 'the Gdzette notlce were moved in the
House on the second day of the new Parliament, ™’ -

A customs tariff amendment bill or an excise tariff amendment bill, as the case may
be, is usually introduced at an appropriate time to consolidate most of the outstanding
proposals introduced into the House. These bills are retrospective in operation, in respect
of each proposal, to the date on which collection commenced.

After a tariff amendment bill has received the royal assent, unless a prorogation or
dissolution has intervened causing the motions on the proposals to lapse, the Minister or
Parliamentary Secretary usually moves to discharge the orders of the day in respect of
thase proposals now contained in the Act. For convenience this is usually done on the
next occasion that tariff proposals are moved in the House. In the ‘absence of a tariff
amendment bill, tariff proposals then before the House may be affirmed towards the end
of a period of sittings by means of a tanff validation bill: In this case the proposals are
not discharged from the Notice Paper as they have not yet been incorporated in the taritf
schedule by means of a tariff amendmant ball, A thdauon bill merely extends the force
of la.nff proposals. :

APPROPRIATION AND SUPPLY BILLS

Summary

.The Partiament appropriates moneys from the Consolidated Revenue Fund on an
annual basis in order to fund expenditure by the Government over a given financial year.
A number of Acts are regularly passed in each financial year to provide funds without
which the Government and the federal public services of the country could not continue.
These Acts are known as Appropriation Acts and Supply Acts, supplemented by what is
known as the Advance to the Minister for Finance. The following bills are introduced
into the House each year:

APPROPRIATION BILLS---appropriate moneys from the Consolidated Revenue Fund
for expenditure by the Government:

419 Customs Act 1901, s, 226; Excise Acr 1901, 5. 114,
420 TLIL, Deb. (19,2763 115~16.
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Appropriation Bill (Ne. 1): This bill is a key element in ‘the Budget’; it contains
details of estimates for ordinary ammual government ' i
administrative expenses, and so on. Funds are appropriated for use unul 30 June ot
the following year. -
Appropriation Bill (Ne.2): Is also introduced with the Budget and appropriates
funds for expenditure on public works, purchase of sites, (capital expenditure
generally) and grants 1o the States under section 96 of the Constitution. Funds are
appropriated for use until 30 June of the following vear.
Appropriation (Parliamentary Departments) Bill: Also introduced with the
Budget, appropriates funds for the parliamentary departments for use until 30 June of
the following year.
Appropriation Bills (Ne. 3) and (No. 4) and Appr Gpnatmn (Parhamentary
Departments) Bill (No.2): These bills are referred to as the additional or
supplementary estimates, Appropriation Bill (Ne. 3y appropriates funds for salaries
and administrative expenses, while Appropriation Bill (No. 4) provides for capital
expenditure—thus they parallel Appropriation Bills {No, 1} and (No. 2) respectively.
They are necessary because almost invariably government departments will exhaust
some of the funds provided by Appropriation Bills (No. 1} and {No. 2), They
appropriate funds for the remainder of that financial vear. The Appropriation
(Parliamentary Departmenis) Bli} (No. 2) performs the same function in respect of
the parliamentary departments.”
Other appropriation bills: May be introduced to cover spectal expenditure, such as
new policies, for example, Appropriation Bill (No. 3} 1971-72 was passed to fund
the activities of the Australian Wool Commission, (The bills containing the
additional estimates in that year were therefore numbered {No. 4) and (No. 5).)
SUPPLY BILLS—When the main appropriation bills will not pass before the
commencement of the financial year, the Parliament may pass supply bills to provide
funds in the interim. This has been the usual practice when the Budget has been
presented in August. Useally introduced in April or May, these have made interim
provision for expenditure for the following financial year until the main appropriation
bills—that is (No, 1) and (No.2)-~have been passed. The amounts provided have
usually been sufficient to cover the first five months of the financial year, that is, from
I July to 30 November, and they have later been validated by the main appropriation
bills. As with the appropriation bills, (No. 1) refers to salaries and administrative
expenses and {No. 2) provides for capital expenditure. The Supply (Parliamentary
Depaﬂments) Bill provides funds for parliamentary expenditure. When the Budget
occurs in May the appropriation bills can be expected to pass before 1 July and supply
bills are then not necessary.
ADVANCE TO THE MINISTER FOR FINANCE-—Appropriations are made in
Appropriation Bills (Nos 1 and 2), the parliamentary appropriation bill and the supp]y
bills for an allocation of funds for the Advance to the Minister for Finance, and advances
to the Presiding Officers, in order to meet emergency or unforeseen expenditure during
the course of the financial year.

421 Traditionally, this bill has been Introduced in August, bt in 1994 and 1995 1t was introduced in May (Treasurer’s staterment
on change, H.R. Deb. (17.12.93} 4398-400). In 1996 the Budget was presented in August, but re-scheduled to May in 1997,

422 Traditionally, these bills have been introduced in April, bit the thuing has varied: February 1 1993-94: November in
1994-95; October in 1995-96.
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Ordinary annual services of the Government

The Constitution: provides that a proposed law which appropriates revenue or moneys
for the ordinary annual services of the Government shall deal only with such
appropriation (to avoid what is known as ‘tacking’ on to a bill other measures which the
Senate could otherwise amend).”™ The Senate may not amend any proposed law
appropriating revenue or moneys for the ordinary annual services of the Government.™
The main appropriation bill (Appropriation Bill (No. 1)) for the year has, since soon after
Federation, provided for the ordinary annual services of the Government and a second
appropriation bill has contained provision for expenditure not appropuzttely included in
the main bill. The second bill (Appropriation Bill (No. 2)) has, over the years, been
called Appropriation (Works and Buildings), Appropriation (Works and Servmes) and
Appropriation {Special Expenditure). The second appropriation bill is consuiered
constitutionally, to be capable of amendment by the Senate.

In 1965, following consideration by the Govemment as to whether bills were
classified as being for the ordinary annual services oOf the Govemment, the Treasurer
announced that benceforth there would be a separate bill (Appropriation Bill {No. 2)),
subject to amendment by the Senate, containing appropriations for expenditure on:

@ the construction of public works and buildings;

® the acquisition of sites and buildings;

& items of plant and equipment which are clearly 1denuf1abie as capital expenditure;

& granis to the States under section 96 of the Constitution; and .

@ new policies not authorised by special legislation (subsequent appropriations to be

mcluded m the Appropriation Bill (No 1) not subject to amendment by the
Senate).™

The Treasurer made this announcement on the motion for the second reading of the
Supply Bill (No. 1) 1905-66 and, immediately afier debate was adjourned, presented the
Supply Bill (No. 2) 1965-66 incorporating the new format. Future appropriation bills
were to be Appropriatios Bill (No. 1) for the ordinary annual services of the Government
described as expenditure “for the service of the year’ and Appropriation Bili (No. 2) for
purposes outlined above and described as expenditure ‘in respect of the vear’. The
appropriation and supply bills do not include -expenditure for which a special
appropriation or standing appropriation of the Consolidated Revenue Fund exists in
other Acts for purposes specified in those Acts.

Subsequent bills with equivalent purposes are treated similarly. Appropriation Bill
(No. 3) and Supply Bill (No. 1) are for the ordinary annual services of the Government,
the expenditure being described as *for the service of the year’, and are therefore not
capable of amendment by the Senate. Appropriation Bill (No. 4) and Supply Bill (No. 2)
appropriating revenue ‘in respect of the year’ are capable of amendment by the Senate,
subject to the restrictions imposed by section 53 of the Constitution. As the
parliamentary appropriation and supply bills are not for ordinary annual services of
government they are therefore also subject to possible Senate amendment.

423 Constitetion, s, 54,
424 Constitution, s. 53,
425 HR, Deb. (13.5.65) 1484-5.
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The compenents of the annual Budget

Appropriation Bill (No. Ij—the main appropriation bill

The main appropriation bill for the year (Appropriation Bill (No. 1)) is an integral part
of the Government’s Budget proposals. The ‘Budget’ is the term ordinarily used for the
annual financial statement presented to the House by the Treasurer™ and includes the
Appropriation Bills (Nos | and 2), the Appropriation (Parliamentary Departments) Bill,
documents relating to the bills and other legislation to give effect to the Budget (see
p. 407). The introduction of the Appropriation Bill (No. 1) is the first paihamcmary step
in placing the Budget before the House.

Message recommending appropriafien and intreduction: Appropriation and
supply bills are specifically excluded from the provisions of standing order 292 which
allows a proposal for the appropriation of public meneys fo be brought in and proceeded
with before the Governor-General’s message is announced. Consequently the
introduction of the Appropriation Bill (No. ) is preceded by the announcement by the
Speaker of a Governor-General’s message which transmits particulars of proposed
expenditure for the service of  the ‘year (conicuned m a schedule of the bill) and
recommends an appropriation of revenue accorcimgiy

“Standing order 291 aiiows the blii 1o be introduced without notice by a Minister, in
this instance the Treasurer.”

Second reading—Budget speech and debate: In moving the second readmg, the
Treasurer delivers the Budget speech, in which he or she compares the estimates of the
previous financial year with actual expenditure, reviews the economic condition of ‘the
nation, and states the anticipated income and expenditure for the current financial year,
inchuding the taxation measures proposed to meet the expenditare.” In making the
Budget speech, the Treasurer speaks without limitation of time and at the conclusion of
the speech debate is adjourned on the motion of an DppOSltIOi} Member, usuaﬁy the
Leader of the Opposition.

The debate on the second reading of the Appmprlatxon Bill (No. 1} is known as the
‘Budget debate’. Tt is traditionally resumed by the Leader of the Opposition. In the
response to the Government’s Budget proposals, the Leader of the Opposition (or a
Member deputed by the Leader) speaks without limitation of time. The -scope of
discussion in the Budget debate is almost unlimited as the standing order which applies
the rule of 1elevaﬂcy makes the main appropriation bifl one of the exceptions from its
provisions.” The Budget debate has traditionaily continued over a period - of several
weeks, However, when the Budget is presented in May less time ‘may be spent-in
considering 1t in order that the appropriation bills can be passed by the Parliament before
the start of the financial year on 1 July (interim funding not being provided by the supply
bills). The appropriation bills have been subject to a declaration of urgency.” The
Budget debate has been taken partly in the Main Committee.””

426 Supplementary economic statements may be made ai times other than the Budget in the form of o ministerial statement, by
leave.

427 VP 1996/368-9.

428 The Minister for Finance is responsible for administration of the Commonwealth Public Account and thus administers the
bill. However the Treasurer is responsible for cconomic, fiscal and monetary policy and introduces the main appropristion
bills.

429 H.R, Deb, (5,595} 68-75.

430 5.0, 8L

431 VP 1993-95/1052.

432 Eg. VP 1993-95/2101-2; FLR. Deb. (5.6.93) 1093; VP 1996/505, 540-2.
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Reasoned amendment: An amendment of the widest scope in relation to public
affairs may be moved to the motion for the second reading of the main appropriation
bill."™* Any amendment would be usually moved by the Leader of the Opposition and it
would be expected to refer to aspects of the Budget with which the Opposition was
dissatisfied.”™ When the number of opposition Members is comparatively few, it has
sometimes been the practice for a Member, other than the Leader of Ihe Oppaosition, to
move the second reading amendment at a later stage in the debate.” This procedure
allows opposition Members to address themselves to the main question and to address
the House again (speaking to the amendment) later in the debate. The Leader of the
House, in moving a motion to reduce the time limits for speeches on the second reading
debate on the Appropriation Bill (No. 1) 1978-79 from 20 to 15 minutes, explained that
opposition Members, on the basis of an amendment being moved after they had spoken
once, had two opportunities to address the House; the reduced time limits were
necessary to give the maximum number of government Members the opportunity to
address the House.”™

if -such a reasoned amendment were carried this Would in eifect, place the
Government’s position in jeopardy. In 1963, on the first Budget to which the revised
financial procedures applied. the Leader of the Opposition unsuccessfully moved an
amendment to the effect that, for reasons specified, the House was of the opinion that the
Government no longer possessed the confidence of the nation,”’ In 1941 under the now
superseded financial procedures, an amendment was successfully moved in Committee
of Supply 1o reduce the first item by £1. The Government resigned four days later.””

 Consideration by estimates committee: Between 1979 and 1981 the House
experimented with sessional orders providing for the proposed expendimre contained in
Appropriation Bill (No. 1) to be considered in estimates committees.” An account of the
operation of the estimates cornmitiees is given at page 359 of the first edition.

Consideration in detail: The House or Main Committee first considers the schedule
(Schedule 3} which expresses the services for which the appropriation is to be made,
before considering the clauses.”’ The order for considering the proposed expenditures is
the order in which the expenditures are shown in the schedule and they are traditionally
listed in alphabetical order of government departments, As this order may not be
convenient to individual Ministers or shadow ministers, it is the usual practice for a
Minister to suggest an order tor consideration, with some departments grouped together
for convenience of debate.”" When the House or Main Committee has agreed to the
order, it is recorded as a resolution.”” The agreed order may be varied by further
resolution to meet the convenience of the House or the Committee.*”

A private Member may not move an amendment which would infringe the financial
initiative of the Crown."™ A privale Member may move to reduce the amount of the

433 5.0.220; e.g. VP 1993-95/194; VI 1996/408- 14,

434 VP 1985-87/1110, Not moved by Leader of the Opposition: VP 1993-95/193—; VP 1996/408-410,
435 VP 1978-80/990.

436 HR. Deb. (24.8.78) 716

437 VP 1962-63/524.

438 VP 1940-43/190, 193, 195,

439 VP 1978--80/1011--13, 1589 (amended), VP 1980-83/419-21 (renewed and revised).
440 5.0. 7226

441 H.R. Deb. (14.9.78) 1043; HR. Deb. (5.6.95) 1142 (Main Committee).

442 VP HTR-80/387-8; VP 1993..55/2115 {Main Conunitiee).

443 VP 1978807399, 410.

444 8.0, 202
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proposed expenditure or may move to omit or reduce items, but may not move to
increase an amount or alter the purposes of the proposed expenditure. The Lraditional
form of the amendment is “That the proposed expenditure for the Department of . .

reduced by §$. . 2. The Member may then state the reason for moving the amendrncnt
for example “as an instruction to the Government (o , . ., ‘because the Government has
failed to .. .", ‘because, in the opinion of the commlttee the Govemnment should .

The reason is not recorded in the Votes and Proceedmgs

.An amendment to an appropriation bill to increase, or extend the objects and pulposea
or.alter the destination of the appropriation recommended by the Governor-General must
be p:eceded by a further message which must be announced before the amendment is
moved.*’ An amendment to an appropriation bill which does not atfect the appropnatzon
recommended may be moved without obtaining a further message. 8 :

- After completing consideration of the schedule, the House or Main Committee then
considers the remainder of the bill in the same way as an ordinary bill. Tt is usual,
however, for the remainder of the bill to be taken as a whole and agreed to formalty.™

Appropr iation Bill (No. 2) : .

This bill is also introduced without notice following the cSpeaker $ anmouncement of a
Governor-General’s message transmitting to the House particulars of certain proposed
expendlmre m respect of the year and recommending an appropriation of revenue
accmdmoly * The bill is introduced immediately after Appropriation Bill (No. ). The
procedure for the passage of the Appropriation Bill (No, 2) is similar to that for the main
appropriation bill except that when the second reading is debated separately the wide
range of debate and amendment allowed on the second reading consideration of the
main bill is not permitted and normal relevancy rules apply. Should the House consider
the bill in detail, it would be considered in the same manner as the main appropriation
bill; that is, the schedule is considered before the clauses.”" However it is generally the
practice for leave to be granted for the third reading to be moved immediately after the
second reading. It is out of order to refer to Appropriation Bill (No 2) estimates during
the detail stage of Appropriation Bﬂl {No. 1). - -

Appropriation (Pay liamentary Departments) Bill :

This bill is also introduced without notice following the introduction of Appropnatmn
Bill (No. 2) and provides for funds for the operations of the palhamentaly departments.
The practice for the passage of the bill has been the same as that for Appropnatlon Bill
(No, 2), with the rule of relevancy applying. :

Budget documents and related papers

Associated with the Budget are certain related documents and b}I]s After debate on
Appropriation Bill (No. 1) has been adjourned, Budget-associated documents are
normally presented. The nafure and titles of these documents vary. In 1995 and 1996 the
Treasurer presented the following papers:

445 E.g. VP 1977/353; 1993-95/324,

446 LR, Deb, (14.9.72) 1469; AR, Deb. (5.10.93) 1634,
447 VP 1074-75/944; 1950-92/1736, 1762-3.

448 VP 1974-75/954; VI 1990-92/157.

449 VP 1993-95/2124, 2120,

450 VP 1996/369-70.

451 S.0,226.
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& ‘Budget Statements’ containing detailed information on the Budget figuring and
meastres and explanatory material on the broader economic context;

e “The Comunonwealth Public Account’ containing information relating to the
Consolidated Revenue Fund (including the Appropriation Bills (Nos 1 and 2) and
the Appropriation (Parliamentary Departments) Bﬂl) the Loan Fund and the Trust
Fund; and

e ‘Commonwealth Financial Relations with Other Levels of Government’ providing
information on funds for the States, Territories and local government.

Together with a pamphlet copy of the 'I’reasurer $ speech these documents were
presented as the ‘Budget Papers’, At the same time the Treasurer has also presented
other ‘Budget related papers’. Such papers may be presented by another Minister or a
Parliamentary Secretary, perhaps at a later stage of proceedings. Portfolic Budget
Statements, also listed as ‘Budget re]dted papers’, are available from individual
departments after the Budget.™

After the presentation of the papers a motion mdy be moved that the papers be
printed. This motion may be debated but debate must be relevant to the motion to print,
and does not allow the subject matter of the papers, mdudmg the state of the economy or
events in the preceding financial vear, to be debated

Other Budget related business may follow.™ Budget 1elaied bilis may then be
introduced”™, ministerial statements explaining Budget decisions in detail are sometimes
made, and customs and excise Larncf ploposa]s commected:- W1th the Budget are often
moved. S
The term ‘Budget measure’ is used to describe blH% mi:roduced 10 lmpiemem the
financial proposals announced in the Treasurer’s Budget speech, That a bill is described
as a Budget measure does not in itself bestow on it any special procedural status or
immunity from amendment, as is occasionafly assumed.*

Additional appropriation bills

Where an amount provided in the Appropriation Acts (Nos 1 or 2) is insufficient to
meet approved commitments falling due in a financial year, additional or supplementary
appropriation is sought in Appropriation Bill (No. 3) for expenditure in respect of the
ordinary annual services of the Government, and Approprtanon Bill' (No.4) for
expenditute i tespect of other than the ordinary annual services. Similarly, an
Appropriation (Parhamenhry Departments} Bill (No. 2) may be introduced in respect of
the departments supporting the Parliament. Appropriations may also be sought in these
bills for new expenditure proposals. Appropriation Bill (No. 3) is not considered in the
same detail as Appropriation Bill (No. 1).

As well as providing for increased appropriations, addmonai appropriation bllis may
be used to reallocate funds previously appropriated for other purposes—Appropriation
Bills (Nos 3 and 4) 1992-93 were introduced with this expia&'fat'1c:on.457 Further additionat
appropriation bills may be introduced if funds provided by the Nos 3 and 4 bills prove
insufficient—for example, Appropriation Bills (Nos 5 and 6) 1992-93.*" In 1995 an

452 VP 19939572029,

453 H.R. Deb. (15.8.72} 13942,

434 VP 1993-9572028-31.

455 E.g. Sales Tax Amendment Bills.
456 H.R. Deb. (18.6.86) 902.

457 H.R. Deb. (24.11.92) 3401-3.
458 VP 199395714,
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amendment moved by an opposition Member to Appropriation Bilt (No. 4) 1995-96 (to
reduce expenditure on a proposal) was agreed t0."”

On occasion additional appropriation bills are introduced for specmi purposes, for

example:

® Appropriation Bill (No 3) 197]-5]2 appropnaicd money to be lent to the Ausirahan
Wool Comm;ssmn .

o Appropriation Bill (No. 3) 1973-74 was for the service of the year in respect of
salary and allowances for members of the defence services and civilian
employees™;

e Appropriation Bill (No. 3) 1990-91 appropriated Eunds to meet urgcnt requsremems
arising as a consequence of the Guif War

In each of these cases the usual additional appropriation bills were mtroduced Taier in the
vear as (No. 4) and (No. 5).

Appropriation Bill (No, 5} 1991-92 was mtroduced while Appropnation Bﬂls (N 083
and 4) were before the House, with the purpose of separating for urgent consideration
certain = appropriations. from Appropriation Bill (No. 3y, which  was later
conespondmgiy amended.” ' o

Supply bllls

if the main appropriation bﬂlﬂ for a financial year will not be passed before the start of
that financial year (as has traditionally been the case), supply bills are introduced to
make interim provision. If such measures are necessary Supply Bills (Nos 1, 2 and
Parliamentary Departments), would be introduced in April or May to appropriate money
from the Consolidated Revenue Fund 1o make inferim provision for expenditure for the
following financial year pending the passing of the main appropriation-bills for that vear.
The amount provided in each supply bill is usually himited to not more than five months’
requirements, that is, the first five months of the forthcoming financial year. The
amounts provided in the supply bills, in the main, are based on expenditures or
appropriations of the previous year and do not include expenditure for thch a special
appropriation exists in another Act.

Procedures for supply bills, including the ﬁnancml mmanve: hmltauon on
amendment, are the same as for appropriation bills. As in the case of the main
appropriation bills, the wide scope of debate and amendment allowed in respect of
Supply Bill (No. 1) for the service of the year" * does not extend to Supply Bill (No. 2}
which provides for certain other expenditure. However, supply bills differ from the main
appropriation bills in that there is no Budget speech or Budget debate, as such.

Supply bills additional to Supply Bills (Nos 1 and 2) have been introduced. Supply
Bills (Nos 3 and 4) 1992-93 were introduced concurrently with App1op11auon Bills
{Nos 1 and 2) 1992-93, with the expectanon 1hat Parliament would agree to the earlier
availability of the interim provisions.**

435 VP 1993-95/2655. The Senate subsequently agreed 10 a further amendment o the Bifl, which was agreed to by the House;
VP 1993-95/2703—4.

460 VP 1969-72/858.

461 VP 1974/42, H.R. Deb. (12.3.74) 280,

462 YP1950-92/515, LR, Deb. {14291} 632,

463 VP 1990-92/1 372, HLR. Deb. (24.3.92) 960,

464 VP 199(0-92/13924,

465 5.0, 81

466 VP 1990-92/1638-9, HR. Deh, (18.8.92) 62—,
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Advance to the Minister for Finance

The Appropriation Acts (Nos 1 and 2) and, when they are used, the Supply Acts (Nos
1 and 2) each provide an appropriation of funds for what is known as the Advance (o the
Minister for Finance. These amounts enable the Minister for Finance to:
e make advances that will be recovered during the financial year;
® make moneys available for expenditure, particulars of which will afterwards be
“submitted to the Parliament, being expenditure that the Minister for Finance is
" satisfied is urgently required and was unforeseen or erroncousty ontted fmm, or
understated in, the Appropriation or Supply Act; and
& make moneys avaﬂable for expenduuw pendmg the issue of a Wandnt of the
Govemor-General.

The Advances to the Minister for Finance under the Supply Acts may be used to
anticipate the passing of the Appropriation Bills (Nos 1 and 2} if 1t is necessary to make
urgent payments Expenditure ‘on existing services or newly approved services, for
whlch provisions in the Appropriauon Acts (Nos 1 and 2) were insufficient, or for which
no provxs;on has been made, may be charged to the Advance to the Minister for
Finance."” The corresponding amount would then be included in the Appropriation Bifl
(No. 3) or (No.4), as appropriate. The only amounts which remain a charge to the
appropriations for the Advance to the Minister for Finance are urgent and unforeseen
expenditures which arise between the time of plepzu anon of Appropnatlon B1 Is (Nos 3
and 4) and the close of the financial year. '

“The Minister for Finance accounts to the Parhdment for expenditure from the
advances by means of the tabling of ‘monthly statements ‘and (as tequired by the
Appropriation Acts) an annual statement presented as soon as possible after 30 June each
year."” The annual statement is examined by the Joint Committee of Public Accounts
and Ieported upon fo. both Houscs A motion may be moved (o take note of a monthly
statement S S :

Advances H the Speaker and Pres:dent of the Senate

The Appropriation (Parliamentary Depaﬂments) Acts and Supply (Parliamentary
Departments) Act each contain provisions for:

® an Advance to the President of the Senate;

e an Advance 0 the Spealker of the House of Representa’uves and

e a Joint Advance to the President and the Speaker
These advances enable the President and the Speaker, sepaiateiy in reIatlon to the
Departments of the Senate and the House of Representatives respectively, and jointly in
relation to the other parliamentary departments, to make money available for
expenditure, particulars of which will afterwards be submitted to Parliament, being
expenditure they are satisfied is urgently required and was unforescen or erroneously
omitted from, or understated in, the relevant Appropriation or Supply Act.™

467 Under s. 32 of the Audir Act 196! the Minister for Finance prepares a schedule of moneys to be drawn from the
Commoenweslth Public Account and notifies the Auditor-General wheo certifies that the moneys so required do not exceed the
amount available for expenditure in accordance with the appropriation, The Govemor-Genezral may then issue a warrant
authorising the withdrawal of the amousnts specified from the Commonwealth Public Account. .

468 Audit Act 1901, 5. 36A.

469 VP 1996/378. Prior to 1985 the practice was for the House to resolve (o consider the annual statement in commitice of the
whole-~for description of previous procedure see 15t edition,

470 VP 1987-89/222,

471 VP 1993-95/1797; I 1993-95/1856, 2159, 3026, 3208.
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CONSTITUTION ALTERATION BILLS

The passage of a bill proposing to alter the Constitution is the same as for an ordinary
bill, with the exception that the third reading must be agleed fo by an absoluva mcqomy
Such a b111 may be initiated in either House.

Absolute majority

Section 128 of the Constitution provides that a bill proposing to alter the Constitution
must be passed by both Houses, or by one House in certain circumstances (see below},
by an absolute majority. If, on the vote for the third reading, no division is called for and
there is no dissentient voice, the Speaker draws the attention of the House to the
constitutional requirement that the bill must be passed by an absolute majority and
directs that the bells be rung. The bells havmg ceased ringing the Speakel again states
the question and, if no division is called for and there is no dissentient voice, the Speaker
directs that the names of those Members present agreeing to the ‘third reading be
recorded by the tellers in order to establish that the third reading had been carried by an
absolute majorﬂy * If a bill initiated in the House i amended by the Senate and that
amendment 18 agreed to by the House, thus causing a change to the bill, the guesuon on
the amendment must also be agreed to by the House by an absolute majority.”” It follows
that an absohite majority is not required in the case of the House d1sagreemg to an
amendment of the Senate as there is no change to the bill as agreed to by the House.”

There was some uncertainty in the past as to whether a bill proposing to alter the
Constitution required an absolute majority on the second reading as well as on the ’{hlrd
reading.”” In 1965 the Attorney-General expressed the following opinion:

My own view is that the Second Reading of a Bill is no more than the process through which the Bill
passes before it reaches the stage at which the House can decide whether or not to pass it; the passing
of the Bill oceurs when the question on the Third Reading is agveed to. The fact that amendiments can
be made in the Committee stage after the Second Reading, and that the Bill can be refused a Third
Reading, or re-committed before the Third Reading is agreed to, confirms this view. I am accon dingly
of the opinion that an absolute majority is not req&;red at the Second Reading stage and that there is
no need to recorsl such a majotity at that stage.”

This opinion is supported by standing order 240 Whlch states ‘After the third reading
no further question shall be put, and the bill shall have passed the House’. In recent years
the practice has been to esiablish the existence of an absolute majority only on the third
reading, that is, the final act in the passage of the bill through the House.

If a bill does not receive an absolute majority on the third reading, it is laid aside and
cannot be revived during the same session.”” However in the case of the Constitution
Alteration (Simuhtaneous Elections) Bill 1974, the bill failed to gain an absolute majority
on the third teading”” because of a malfunction of the division bells.”™ On the same day
the House agTeed to a suspension of standing orders to enable the vote to be rescinded
and taken again.” The question “That this bill be now read a third time’ was then put
again and, on division, was agreed to by an absolute majonty

472 VP 1976-77/597-600.

473 VP 1917-19/356.

474 VP 1973-74/605-10,

475 HR. Deb. (9-104.46) 121617,

476 Opinion of Aworney-Generad, dated 17 Angast 1965,
477 8.0, 203; F 1974435,

478 VP 1974/19.

479 VP 1974/26.

480 VP 1974/28,

AB1 VP 1974420,
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Disagreements between the Houses

Section 128 of the Constitution provides for the situation where there is a deadlock
between the Houses on constitution alteration bills. It is possibie under certain conditions
for a constitation alteration bill twice passed by one House to be submitted to
referendum (and hence, if approved, assented to and enacted) even though not passed by
the other House. These provisions are discussed in the Chapter on “The Parliament”.

BILLS RECEIVED FROM THE SENATE

Bills received from the Senate are either ordinary bills or constitution alteration bills.
Only a minority of bills are in fact received from the Senate. Between 1980 and 1996 on
average 21 bills were received each year from the Senate. Bills received from the Senate
represcm@d about 11 per cent of all legislation introduced into the House.

The form of bills introduced into the Senate is governed by the Himitations, 1mp0§ed
on the Senate by the COﬂStlmtl(}n that a propoqed law appropnatmg revenue or moneys,
or 1mposmg taxation, shall not originate in the Senate.™ According to Quick and Garran
this part of the Constitution crystallises into a statutory form what had been the practice
under the British Constitution for more than 220 years prior to 1901, Thls view is ‘oased
on a resolution of the House of Commons in 1678 that:

. all bills for the granting of any such aids and supplies ought to begin with the Commons and that
st is the undoubted and sole right of the Commons to direct, limit, and appoint in such bills the ends,
purposes, considerations, conditions, limitations, and quahfmat[ons of such graratq which ought not lo
be changed or altered by the House of Lords.™ T

However a proposed law shall not be taken to appropnate revemnue or moneys or to
impose taxation, by reason only of its containing provisions for the imposition or
appropriation of fines or other pecuniary penalties, or for the demand or payment or
appmpnauon of fees for licences, or fees for services under the proposed law (see also

p. 426)."*" On exemptions from the prohibition in section 53 of the Constitution, Quick
and Garran states that a bill containing, inter alia, clauses authorising the imposition or
appropriation of fines or other pecuniary penalties, when the object of those fines or
penaltics is fo secure the execution of the proposed law, could be introduced in the
Senate. Similarly, one dealing with a subject such as fisheries beyond tersitorial waters,
and imposing or appropriating fees for licences to fish in such waters could be
introduced in the Senate, as could a bill dealing with mining in Federal Territories and
authorising the issue of licences to mine upon payments of fees. A bill relating to
navigation, requiring the owners of ferry boats to take out hcences and pay fees could,
says Quick and Garran, be brought into the Senate.””

“The Whaling Bill 1933 designed, inter alia, to regulate the whahng industry in the
Australian Antarctic Waters by the issue and control of lcences to whaling companies
registered in Australia, originated in the Senate and was agreed to by the House, after
amendment. ™

In its 1995 report on the third paragraph of section 53 of the Constitition, the Hounse’s
Standing Committee on Legal and Constitutional Affairs recommended ¢hag bills which
increase expenditure under a standing appropriation should not be originated in the

482 Constitution, 5. 33,

483 Quick and Garran, p. 667.

484 Constilution, 5. 53.

483 Quick and Garran, pp, 667-8,

486 I'1934-37/114; 5, Deb, {30.10,35) 1059, 1180; VP 1934-37/308.
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Senate and that hills which affect the tax base or tax rates shouid be originated in the
House of Representatives.”’

Introduction and first reading: A bill inroduced into and passed by the Senate is
conveyed to the House under cover of a message transmitting the bill for concurrence.
The message takes the following form:

The Senate has passed a Bill for “An Act {remainder of long title]”, and transmits it (o the House of
Representatives for its concurrence, : '

If the House is sitting, the message is delivered to the Chamber by the Usher of the
Black Rod where it is received at the Bar by a Clerk at the Table (in practice, by the
Serjeant on duty}; if the House is not sitting, the message is delivered to the Clerk of the
House™ or other officers.

Inside the Senate rnessage isa copy of the bill bedrmg the certificate of the Clerk of
the Senate:

THIS hill originated in the Seuatc, and, having this day passed is now ready for presentation to the
House of Representatives for its concurtrence.

At a convenient time in the day’s proceedings the Speaker reads the terms of the
message to the House. The action of reading the message in effect presents the bill to the
House. The bill is then read a first time without any question being put™ and, to the
extent necessary, is proceeded with as if it was a bill originating in the House.m The bill
thereafter proceeds in the same manner as for an ordinary bill.

Subsequent proceedings; If the second reading is to be moved forthwith, copies of
the bill must be available for distribution in the Chamber. Stocks of the bill are usually
received from the Senate when the message transmitting the bill is sent to the House.""
Should copies of the bill not be available, leave is requzred to move the second reading
forthwith.””

It is common, following the first reading of a bill brought from the Senate, for a
motion to be moved that the second reading be made an order of the day for the next
sitting instead of moving the second reading forthwith.” When; on a future sitting day,
the order of the day is called on, the second reading is moved and the second reading
speech made. The debate may then be adjourned to a future day.”' However, the second
reading debate may proceed immediately™” as the mandatory provision concerning the
adjournment of the debate when the second reading has been moved immediately after
the first reading does not apply. When copies of the bill are available, it may be the wish
that the second reading be moved at a later hour rather than immediately. Leave is
required to move “That the second reading be made an order of the day for-a later hour
this day’. When the second reading is moved in these circumstances at a later hour, the
debate may not proceed imumediately unless leave is obtained.

it is usual for a contingent notice to be on the Notice Paper enabling a Minister to
move the suspension of standing orders to permit a bill received from the Senate to be
passed through all its stages without delay.” In the case of a Senate bill for which a

487 PP 307 (1995).

488 5.0.372.

489 5.0.215.

490 8.0, 253,

491 VP 1993-95/138,

492 VP 1974-75/383.

493 VP 1996/302.

494 VP 19777256

495 VP 1996/257-8.

496 VP 1993-5/92, FLR. Deb. (13.5.93) 8924,
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private Member has responsibility for carriage, it has been considered that subsequent
proceedings should follow the procedures for private Members’ bills (see Chapter on
‘Private Members’ business’).

If the bill is not amended by the House, the Clerk’s cemﬁcate is attached to the top
right hand comer stating that “This Bill has been agreed to by the House of
Representatlves without amendment’.”” It is returned to the Senate by message in the
following form™":

The House of Representatives returns o the Senate the Bill for an Act [remainder of long title], and

acquaints the Senate that the House of Representatives has agreed to the Bill without amendment.
Amendment of Senate bills by the House necessitates further procedural steps being
taken by both Houses (see p. 439). :

PROCEDURAL VARIATIONS FOR PASSAGE OF BILL

All stages without delay

Previous discussion on processes concerning bills has concentrated: on the ordinary
passage of legislation, that is, procedures applying when the standing orders of the
House are being observed. On occasions, the House may consider it expedient to pass a
bill through all its stages without delay, ecither by granting leave to continue
consideration at each stage when consideration would normally be adjourned until the
next sitting day, or by suspension of the standing orders to enable its immediate passage.

By leave: When it is felt necessary or desirable to proceed immediately with a bill
which would normally require introduction on notice, ‘a Minister or Parliamentary
Secretary may ask leave of the House to present it. If there is no dissentient voice, the
Minister (Parliamentary Secretary) presents the bill. If copies of the bill are available, the
second reading may then be moved.™ If copies of the bill are not available, the Minister
{Parliamentary Secretary) must obtain the leave of the House to move the -second
reading forthwith.™ The second reading debate may then ensue, by leave. At the
conclusion of the debate and any proceedings immediately following the second reading,
the House may grant leave for the third reading to be moved forthwith.” Alternatively,
after the detail stage has been compieted the remammg stages may proceed
immediately, with the leave of the House.””

Suspensien of standing orders: When it is wished fo proceed with a bill as a matter
of urgency, but it is not considered desirable or expedient to seek leave at the appropriate
stages, or leave has been sought and refused™”, the standing orders may be suspended
with the concurrence of an absolute majority if the suspension is moved without notice,
or a simple majority if moved on notice, to enable the introduction and passage of a bill
through all #s stages without delay. It is usual for a set of contingent notices for the
suspension of standing orders to be on the Notice Paper, to avoid the need for an
absolute majority in these circumstances. Once the standing orders have been suspended,
leave is not necessary to proceed to the various stages of the bill.™

497 5.0.254,

498 J1977/282.

499 VP 1993-95/118.

500 VP 1974757383,

501 VP 1976-7T1/492.

502 VP 1974-75/424-5, 536.
503 VP 1977/336.

504 VP 1975--80/365-0,
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Bills considered together

It is not unusual, to meet the convenience of the House, for standing orders to be
suspended to enabl: related bills to be considered together. A motion for the suspension
of the standing orders may, depcndmg on the partfcular mrcumstances prov1cie as
follows:

& For:

(@) a number of bills to be presented and read a first time together;

(b) one motion being moved without delay and one question being put in regard to,
respectively, the second readings, the detail stage, and the third readings, of all
the bills together; and (if appropriate)

(c) messages from the Governor-General recommending appropriations for some
of the bills to be announced together.”™

This procedure facilitates consideration by the House of, for example, related

‘taxation bills such as the Wool Tax (Nos 1 to 5) Amendment Bills™, where, because

of the constitutional requirement that laws imposing taxation shall deal with one

subject of taxation only™, a number of separate but related bills are presented to the

House. Such a motion to suspend standing orders is moved early in each session in

relation to sales tax bills. The Minister has normally explained to the House in

moving the motion that no immediate introduction of sales tax legislation 1s
contemnplated. By agreeing to the motion then, speculation as to the anticipated
introduction of sales tax bills, which could result if the motion were introduced
later, is avoided.™ :

¢ For the calling on together of severa] orders of the day for the resumption of debdte

on the motion for the second reading of a number of bills, with provision that they

-may be taken through their remaining stages together.

~-e For the calling on together of several orders of the day for resumpilon of debate on
the motion for the second reading of a number of bills, with provision for:

(a) amotion being moved ‘That the bills be now passed’; and

(b) messages from the Governor-General recommending appropriations in respect
of some of the bills being then announced together.™

In such a case as the group of 32 bills dealing with decimal currency” " and in other

cases where the passing of a number of related bills is a formal matter, this form of

procedure -is of great advantage in avmdmg unneoessary use of the time of the

House. : :

C.og.nate debaté

When there are two or more related bills before the House, it frequently suits the
convenience of the House when debating the first of such bills to allow reference to the
other refated bills. A proposal for such a debate, which is known as a cognate debate, is
usually put to the House by the Chair, seeking the agreement of the House to the
proposal. Upon the conclusion of the debate separate questions are put as required on

505 VP 1976-77/433

506 VP 1993-95/28.

507 Consiinfion, s. 35,

508 VP 1987-89/613; HR. Deb. {3.6.88) 3252; VP 1993-95/26-7.
509 VP 1970-72/1033.

310 VP 1964-66/472, 510,
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each of the bills.”' The House has allowed the subject matte:r of 16 bills to be debated on
the motion for the second reading of one of those bills.”

In the 37th Parliament the House followed a more formal procedure under which
leave could be sought to declare that bills were cognate bills. If leave was granted and
such a declaration was made, in moving for the second reading of the first bill the
Minister or Parliamentary Secretary, and other Members i speaking to the second
reading, could refer to the subject matter of any of the bills. Separate questions would
subsequently be put on each bill, but no scparate debate could take place on the motions
for the second reading of, or on any amendments to, the other bﬁls The pzocedure was
abandoned on the recomimendation of the Procedufe Comrmttee

Bills declared urgent

There is no set period of time for the length of debate on any stage of a bill during its
passage through the House. The length of time for debate on each stage of a bill’s
passage may be influenced by such factors as:

% its subject matter—whether the bill is. of a controversial natme whether it has the

- general agreement of the House, or whether it is of a ‘machinery’ kind;

® the nature of the Government’s legisiative program;

s the wrgency connected with the passage of the hill;

@ agreement reached between Government and Opposition; and

s the number of Members from each side who wish to speak on the ball.

In some cases, however, the Government may wish to curtail or limit one or more
stages of debate on a bill and finds i necessary {0 move the closure mofion (the ‘gag”),
which has the effect of curtailing debate on the question immediately before the
House.”™ On other occasions the Government may resort to the use of the procedare for
the limitation of debate (the ‘guillotine’), prescribed in detail by standing order 92,
which motion is usuaﬂy passed pnor to the c,ommencement of the debate it proposes 1o
limit.

The guillotine procedure was introduced to the House in 1918."" The originaE
standing order, adopted by a division on party lines, was essentially similar to present
standing order 92, but with an hour being permitted for debate on the motion for the
aliotment of time and ten minutes for individual speeches. These time limits were
reduced in 1931 and 1950 to those currently applying (that is, 20 minutes and five
minutes respectively), There was also the requirement that the declaration of urgency be
approved by an affirmative vote of not less than 24 Members (which in effect then meant
that at least a quorum of Members, including the occupant of the Chair, had to ‘be
present). This requirement was removed 1in 1950 on the grounds that it was
unconstitutional.™’ : :

It was not until 1958 that the guﬂ]otme was applied to more than one bﬂl in the same
declaration of urgency, following the suspension of standing orders.”’ These were
related bills debated cognately. The first occasion the procedure was used for unrelated
bills was in 1971—strong objection was taken and even government Members spoke

311 H.R Deh. (21.11.79) 3323, For more discussion see Ch. on ‘Control and conduct of debate’.

512 H.R. Deb. (28.9.88) 1009,

513 PP 108 (1993),

514 For discussion of the closure motion see Ch, on ‘Control and conduct of debate’.

515 HR. Deb. (4.10.18) 6682-5; HR. Deb. {9.10.18) 671553 HR. Deb. (16.10.18) 690778,

516 Section 40 of the Constitation states thar questions in the House *. . . shall be determined by a majority of votes ., 7,
517 VP 195827,
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against the action.”” However this was to become a common occurrence. Statistics for
the number of bills declared urgent each year since 1918 are given at Appendix 17. 1t
can be seen that this figure increased considerably, to a record of 132 bilis in 1992. The
ncrease was attributed by Governments to the imposition from 1986 of Senate deadlines
for the receipt of legislation from the House.” The use of the guillotine declined
significantly after the provision of increased debating time with the establishment of the
Main Committee,”™ Another contributing factor to the decline in the 37th Parliament
was that with the introduction of three sitting periods each year instead of two, the
Government could introduce bills. during one penod with the expectation that thcy
would not pass until the next.

The preparation of the documentation necessary for use in the Chamber for the
process of declaring bills urgent and allotting time and their subsequent passage, requires
great care and can be very time-consuming. Also, because of the desirability of giving
Menibers reasonable notice of government intentions in such matters, 11 is 1mp61dt1V6
that detailed advice of such intentions be given well in advance.

The guillotine may not be moved in the Main Committee, but, havmg been agreed to
in the House, may be applied to bills considered in the Main Committee. However,
because of the delay involved in moving business to and from the Main Connmittee, it is
presumed that in normal circomstances bills needing urgent cons;.demt;on wouid be
taken in the House.

Declaration of urgency
The first step is for a Minister to declare that the bill is an urgem bill and this
declaration may be made:
o (1) on the readmg of a message from the Governor-General rexmmmendmg an
appropriation in connection with any bill (no precedent for this);
(2) on the calling on of a motion for leave to introduce a bill, a procedure which has
fallen into dmuse’ i
(3) on the calling on of a notice of p1 esentation (no precedent for this);
(4) on the consideration of any motion preliminary to the infroduction of a bill, a
procedure which has fallen into disuse™;
{5) atany stage of abill; or
(6) on the consideration of Senale amendments or requests for amendmenis to a bill,
If it is desired to apply a guillotine to a bill prior to the occurrence of any of the above
options (1} to (4) it is necessary to suspend standing orders to enable this to be done.™
Standing orders must also be suspended if it is desired to include more than one bill in
the declaration of urgency and to move one motion for the allotment of time in respect of
the bills; as many as 67 bills have been dealt with together in this way.” If the time for
consideration of a bill is to continue beyond the time fixed by the standing or sessional
orders for the adjournment of the House, it is necessary to include, in the motion for
suspension of standing orders, a provision to suspend standing order 48A (automatic

523

318 VP 1971/577-83; H.R. Deb. (4.5.71) 2477-2508.

519 H.R. Deb. {21.11.89) 2558-64),

520 HLR, Deb. (9.11.94) 2050,

521 VP 1917-19/531.

522 VP 1959-60/208-9.

523 VP 1917-19/554. This declaration was unnccessary as the bill had previousty been declared urgent, VP 1917-19/331.
524 VP 191475117

525 VP 1990-93/1838—43.
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adjournment) for the sitting in order to avoid an interruption at that time.™ Also if two or
more bills are to be included in the declaration of urgency, and the allotment of time will
provide for one or more of them to be called on and considered after 11 p.m., a provision
to suspend the eleven o’clock rule™ for the sitting must be included in the motion to
suspend standing orders.

The question “That the bill be considered an urgent bill’ is put fortthh no debate or
amendment being permitted. ™ A declaration of urgency has been withdrawn, by leave,
when the House was proceeding to a division on the question,™

When a bill has been declared urgent, the declaration is also taken to apply to Senate
amendments”™ or requests™', and a motion for aflotment of time may be moved in
respect of them without a funher declaration of urgency

Allotment of nme _

On the declaration of wrgency hemg agpreed 10, a Mmlstel may move a motion or
motions specifying the times to be aliotted for debate to the various stages of the bill, but
it is not necessary to cover every stage * Examples are: :

» For the initial stages of the bill"” (up to, but not inchusive of, the second readmg of

the bill), until . . . (rarely nsed) : :

e For the Second reading™ and the reporting of a message from the Govemor—

General recommending an appropriation, until ,
e In relation to the detail stage:
(a) For the detail stage535 {or the remamder of the detail stagesgﬁ, if consideration in
detail has commenced), until .. ., or
(b) For the detail stage: _ :
(i) to the end of clause...,until... {(and so on, clavses or parts
separately or in groups)

{v) remainder of the detail stage, until . 1 or
(¢) For the detail stage (Appropnat;on Bill (No. E))
(1) Schedule
Department of . .., until . ..
Departmentof . .., until . ..

(it} Remainder of bill until...™
e For the remaining stages, unfil . . >
e For all stages, until . . **

526 VP 1978-80/783-5,

327 Orsuch other time as may be set, $,0, 133,
528 A Member has spoken by indulgence at this time; FLR. Deb. (3.6. 88) 3235 6.
528 VP i961/127.

530 VP 1950-31/142-3; VP 1993-95/360-5, 663,
531 VP 1993-95/287-8, 359
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& In respect of Senate amendments (or requests):

{ay For the consideration of the Senatf: § amendmems and for L‘ne lemalmng stages
“ontit, M or

{b) ‘For No. Pete, untl, ..

{c} ForGroup I—Amendments 1. ..
For Group 2—Further Amendments .. [**

The above are examples of terminating the stages of a bilt &t a fixed time but there
are instances where it is more practicable to express the allotment of time in hours. This
is the case when a bill is to be debated over a number of days and it is desirable that
other business should intervene during that period. While this method has generally
fallen into disuse in respect of an ordinary Bill'™, it has often been used for the
Appropriation Bills (Nos 1 and 2).™ On an vecasion when the estimates were declared
urgent and times had been fixed for their consideration, and a point of order was raised
that the estimates had priority of other business until disposed of, it was ruled that the
times fixed were terminating times, and that, although the estimates had been declared
urgent, the House should not be prevented from conducting other business.”
Terminating times expressed in hours for a grooap of bﬁls have been changed to fixed
times.™

The allotment of time for & group of blils may provide for their consideration over
more than one sitting day. In this case the ordinary routine of business may be followed
at the commencement of proceedmgs on the second suﬁng day before conmderaaon of
the outstanding bills is resumed.™

1t has been the practice in recent years for the Minister to move an allotment of time
in respect of ‘all stages of the bills’ when several bills are under guiliotine together and
the second reading debate on the first of the bills has not been resumed.” Where
standing orders have been suspended to enable one motion for the allotment of time o
be moved for several bills the details may vary depending on whether amendments are
to be moved-~where there arc no amendments provision may be made for ‘the
remaining stages’, but where there arc amendments the allotment would altow for a
consideration in detail stage. The reporting of a message from the Governor-General
recommending an appropriation is not necessanly mcluded in the motion for allotment
of time, 0

A Minister may move the allotment of time for a bill which has been declared urgent,
either immediately, as is usual, or at any time during any sitting of the House but not so
as to interrupt a Member who is speaking.

The allotment of time may break up the detail stage™, for example:

(1) groups of clauses™

541 VP 1987-89/600—in this case the motion also encompassed bills being considlered for the first time.
542 VP 1930-51/142-3, '
543 VP 1993-95/1886.

544 VP 1970-72/381; VP 19343748690

545 VP 1970-72{298-300.

546 YP 1946--48/289.

547 VP 1970-72/581, 613

548 VP 1993-95/330, 337-346.

549 VP 1993-95/329-30.

550 VP 1958/28-9; VP 1993-95/330.

551 Refemed to as ‘commiltes stage’ in examples cited.

552 VP 1951-53/587.
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(2) parts, groups of claases (with exceptions), postponed and excepted clauses, new
clauses, Schedule, remainder of detail stage™;

(3) clause 1 (clause 2 to be considered postponed), groups of Amcles in Schedule,
schedutes of the Schedule, postponed clause 2 and remamder of detail s’sagew,

{4) to the end of a particular Part, remainder of detail stage™ - or

(5) section of a clause, remainder of clause, new clauses, groups of clauses

remainder of detail stage.”™

-An allotment -of time may be varied by motion without notice without an additional
declaration of urgency.™ : -

-Debate on the motion for the allotment of time may not exceed 20 minutes, each
Member speaking being allowed five minutes. Time taken to deal with a motion of
dissent from a ruling of the Chair is counted as part of the 20 minutes.” An amendment
may be moved to the motion for allotment of time””, and it has been found Necessary,
when midnight has infervened during consideration of the motion, for the word
“tomorrow” to be omitted from the motion and the word ‘today’ substituted.” When the
time allotted for consideration of the second reading of a bill has expired during the
debate on the motion for allotment of time, the Chair has ruled that i was in order to put
the questions on the atlotment of time anci on the second reading.” The allotted time has
been extended for the second reading™, for the second reading and the detail stage™,
and has been extended and further extended for the detail and remaining stages.™ In the
consideration of Appropration Bill (No. 1) a motion may be moved, without notice, to
vary the order of consideration of proposed expenditures™, and the time allotted for the
consideration together of the proposed expenditures for two departments has been varied
to allow the proposed expenditures to be considered separate]y for stated times.™

Fr oceedmgs* under guillotine

Tf an allotment of time is in the form ‘for the remaining stages’, at the expu‘y of time
the immediate question before the Chair is put and then any further question is put which
is needed to dispose of the business before the House—for example, the question “That
the remaining stages of the bill be agreed 10’ However, if there are government
amendments (which have been circulated at least two hours before the expiration of the
allotted time) to be taken into account in such circumstances and the time for the
remaining stages of the bill has expired before the detail stage has been reached, or when
time has been allotted for the completion of the detail stage but it has expired, the House
determines immediately the question “That the bill and the amendments (and/or new
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clauses) circulated by the Government be agreed to. The final question is then put “That
the bill be now read a third time”.™

When the time for each stage expires in accordance with the allotment of time, the
debate is interrupted and the Chair puts (1) the question immediately before the Chair
and (2) any other question necessary to conclude proceedings for that stage. At the
expiration of time for the detail stage, the immediate question is put by the Chair and a
further question is then put on the remainder of the bill (including postponed clauses)
and any amendments, new clauses and schedules, copies of which have been circulated
by the Govemment among Members' at least two hours before the expzration of the

allotted time™ ", even though such amendments have not been moved.

By 1esolvmg that particular stages of certain bills should conclude at specified times,
the House overrides, by deliberate decision, the requirement in the standing orders for a
motion for a future day to be fixed for the third reading. It is therefore in order for the
Minister to move that the bill be read a third time without the grant of leave. Even when
debate concludes before the expiry of tlme n; is conﬂdered lhat ledve is not required,
although there are precedents to the contrary.”

If the allotment of time agreed to relates to the remaining stages of the bill, and the
time expires during the second reading debate, and there are circulated government
amendments to be taken into account, the following sequence is followed:

@ guestion—-That the words proposed to be ommed stand paﬁ of the queonn Gf there

is a second reading amendment); :

s guestion---That the bill be now read a second time;

& message(s) from the Governor-General to be announced;

® ques’uon—'fhat the bill and the amendmentq (new clauses and schedules) cnculdted

by the Govemment be agreed 10;

® quesuon—Thdt the bill be now read a third time.

When the expiry of time has prevented the Opposxtion from moving mtended
amendments which had been circulated, the Chair has allowed the unmoved
amendmems to be incorporated in Hansard so that the intentions of the Opposition could

“be recorded.”

The closure motion cannot be moved whﬁe any proceedmgs in respect of Wthh time
has been allotied are being debated * This prohibition also_applies to a motion for
reconmderaﬂon of a bill, as such a motlon is considered to come within ‘the remaining
stages of the bill’. However, the closure can be moved on the motion for allotment of
time.”” The closure can also ‘be moved on a motion moved aftel the second reading to
refer the biﬂ to a select committee, if it has not been included in the motion for allotment
of time.”™ Such a motion would not be considered to be included in the motion for
allotmént of time if the bill is considered in the following stages: (1) second reading;
(2) detail stage; (3) remaining stages. It would be considered to be included if the bill is
considered as follows: {1} second reading; (2) remaining stages.
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A motion to reconsider the bill may be moved at the appropriate time durmg
consideration of the remaining stages of a bill.”

A Member has been named anci Guspended while a que,stmn was bemg put dfter the
exprratron of the allotment of time.”

PROCEDURE FOLLOWING SENATE CONSIDERATION

Limitations on Senaie power of amendment

Section 53 of the Constitution, as well as limiting the rights of the Senate in the
initiation of legislation, provides that the Senate may not amend proposed laws imposing
taxation, or proposed laws appropriating revenue for the ordinary annual services of the
Government. Nor may the Senate amend any proposed law so as to increase any
proposed charge or burden on the people, However the Senate may, at any stage, return
to the House any proposed law. which the Senate may not amend, requesting the
omission or amendment of any items or provisions therein. Tt further provides that,
except as provided in the section, the Senate has equai power with the House in respect
of all proposed laws.

Since the Senate delayed the passage ol the addmonal appl()plldi‘i()l’l bills in 1974 and
the main appropriation bills in 1975, it has been generally recognised that the Senate
may refuse to pass any bill, including a bill for the ordinary annual services of the
Government. The constitutional difficulties of 1974 and 1975 are discussed in the
Chapter on ‘Disagreements between the Houses’.

The standing orders of both Houses establish procedures for dealmg with
amendments made to a bill by the other House. The amendment procedures, and
provision for negotiation by message, are designed to cover every contingency, but in the
event of the negotiations between the Houses finally failing, the bill may be laid aside,
or, in the case of a bill which originated in the House of Repiesentatlves resort may be
had to the procedures of section 57 of lhe Confstltutlon

Agreement by Senate without amendment (or requests)

Should the Senate agree to a bill without amendment or without requet:t% in the case
of those bills which the Senate may not amend, the bill is accordingly certified by the
Clerk of the Senate and returned to the House by message. The terms of the message are
not a;mounced to the House in full, the Speaker merely stating ‘I have received a
message from the Senate returnmg the [short title] without amendment {or requests, as
appropriate) The message is announced at a convenient time in the day’s proceedings
between items of business. When a message is received notifying Senate agreement to a
bill, the final step in the legislative process is for the bill to be forwarded to the
Governor-General for the royal assent (see p. 442).

In a message agreeing to a bill without amendment, the Senate has added the
following rider:

The Senate records its protest against the inclusion in the Bill of provisions similar to those already
mcluded in a Bill passed by the Senate this Session and transmitted for the concurrence of the House
of Representatives, and declares that the matter is not 1o he regarded as a precedent.™

577 VP 1923247175,
578 VP 1923-24/147.
579 VP 1920-21/471.
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Senafe amendments

When a bill which the Senate may amend is in fact amended by the Senate, a
schedule of the amendments is prepared mchcatmg where the amendments occur in the
bill and detailing the amendments. This Suhedule accempames the bﬂl and is eemﬁed
by the Clerk of the Senate. _

The standing orders provide that, when a bill i retumed from the Senate with
amendments, the amendments shall be printed, unless Ehe House otherwise orders, and a
time fixed for taking the amendments into consideration.” The amendments are printed
as a schedule; the bill is not reprinted with the amendmems mcerporated A suggesiion
that a bill be reprinted incorporating Senate amendments has been 1e}ected In praCUCe
a printed stock of the schedule of Senate amendments usually . accompanies he message,
in which case the consideration of the Senate’s amendments may take place forthwith.™
It may not, however, suit the convenience of the House to proceed immediately w1th
consideration of the amendments and a Minister or Parliamentary Secretary may move
that the amendments be taken into consideration at the next sitting or af a later hour.™
Several leiated bills have been retumned with amendments under cover of the one
message and the amendments to each bill have been coas}dered separately * An
amendment to the title of a bill has been mentioned in a Senate meesage _

It was orsgmaliy the practice, in the eaﬂy years of the century, for Senate amendments
to be taken clause by clause. However, it is now estabhshed practice for mulnple
amendment,s to abilltobe taken together, by the Minister or Parhamentary Secretary in
charge of the bill moving that the amendments be agreed (o or that the amendmems be
disagreed to. If the Minister (Parliamentary Secretary) is prepared to accept only some of
the amendments, they are grouped accordingly and the reievant motion moved in Tespect
of each group. A motion may be moved. ‘;eparateiy in respect of an’individual
amendment, for exampie if the Minisier (Parhmnentary Secretary) Is aware that
Members desire a separate vote on a pamcular matter. Whether amendments are to be
taken together or separately is decided by arrangements of which the Chair has no
knowledge; he or she puts the question in accordance. with the motion moved.™ By
agreement of the House, the amendments may be con51dered in specified groups and a
specified order other than their nume_neal order When the House’s con51derat10n of
Senute amendments has been subject fo a gmiloune motion, the grouping of
dmendments has been determined by the decision of the House on the allotment of
time.” An amendment mdy be’ agreed to with or without amendment ‘agreed to with a
consequential amendment™, agreed to in part with a consequential amendment™,
agreed to wﬂh 2 modiﬁcauon agreed to with a modification and a eensequenual
amer_ld_ment ) dlsagr_eed to’, or disagreed to but an amendment made in its place.”™ An

580 5.0. 244,

581 TLR, Deb. (20.6.50) 4517-14.
582 VP 1996/357-8.

583 VP 1996/279.
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amendment relevant to the Senate’s amendments may be made.™ A motion to agree to a
Senate amendment has been withdrawn, by leave, .-

No amendment may be moved to an amendment of the Senate that is not relevant o
the Senate amendment A further amendment may not be moved to the bill unless the
amendment is relevant to, or consequent upon, either the acceptance or the rejection of

“an amendment of the Senate. i Standing orders have been suspended n the House to
enable a Minister to move an amendment which was not relevant to Senate amendmeme;
being con:ﬂdered Such an amendment has been made, followmg the suspension of
standing orders, prior to™, and after™, consideration of the Senate’s amendments, If the
Senate made an amendment which was not relevant to the amendments made by the
House to a Senate bill, it would be necessary for the House to suspend’ Sta.ndmg orders to
enable the amendment to be considered.

As an alternative to the House consxdermg Senate amendmenis consxderaaon may. be
postponed, or the bill may be laid aside.™

In 1913 the Committee of Public Accounts Bill was returraed to the House w1£h
amendments. The Prime Minister cxp]amed that he pr{)posed to withdraw the bill and
thas set aside 1he Senate’s amendments. The Prime Minister believed that the Senate
had, in asserting 1is nghts exceeded its own intention by taking away the right of the
House to appoint its own committees. The Government believed that it could achieve the
object that both it and the Senite had in instituting a Joint Public Accounts Committee
by withdrawing the bill and substituting another which carried out that intention. The bill
was laid aside and the Commntee of Public Accounts BiH (No. 2) mtioduced
immediately. o
~ When the House agrees 10 a SenaLe amendment a messaoe is sent to the Senate
acquainting it that the House has agreed to the amendment made by the Senate in the
bill."* If the House has disagreed to an amendment made by the Senate but, in place
thereof, has amended the bill, the bill is retumed to the Senate by message with a
schedule annexed whmh indicates the amendment made by the House. The schedule
contains reference to each amendment of the Senate which has been amended by the
House, and is certified by the Clerk,™” The message also indicates that the House desires
the reconsideration of the bill by the Senate in respect of the amendments disagreed to,
and desires the concurrence of the Senate in the amendments made by the House. “Ifa
Seno\te dmendmmt has been disagreed to (see below), a message is sent fo the Senate
clcquaintmg it that the Heuse has disagreed to the amendment for the reasons indicated in
a-schedule annexed to the b]lI and desires the reconmderdtlon by the Senate of the bill in
respect of the amendment.”” Where standing orders have been suspended to enable an
amendment 1o be moved that is not relevant to the Senate’s amendments, the Minister
moves ‘That in the message returning the bill to the Senate, the Senate be requested to

504 VP 1990-93/1107-10.

395 VP 1910/84.

306 5.0, 240,

307 VP 1974-75/480, 489; VP 1993-95/2680-6.
508 VP 1973-74/249-531; VP 1993-95/2680-6.
300 VP 1973-74/268.

600 5.0.245.

601 VP 1913/215, HR. Deb. (16.12.13) 43057,
602 5.0, 247 T 1996/300.

603 5.0.5 247,249,

604 8.0, 247 T 1974757752, 1993--95/2344,
605 5.0.5 247, 248; F 1974-75/752; VP 1996/289-21; T 1996/387, 431 (reasons not recorded in Joumnals).
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reconsider the bill in respect of the amendment made by the House to [clause
specified].™

Rescission of agreement to Senate amendments

The resolution adopting the committee of the whole report agreeing to Senate
amendments to a bill has been rescinded on motion following the suspension of standing
orders. This action followed a message from the Senate informing the House of errors in
the Senate schedule of amendments on the bill previously transmitted to the House, The
corrected schedule of amendments was Ehen comldered and agreed to.””

Commlttee of Reasons

Whenever amendments (not requests for amendment) made by the Senate are
disagreed to, a committee of three Members is appointed by the House, on motion
without notice, to draw up reasons for the House disagreeing to such amendments. A
reason is needed for an amendment disagreed to, even if all other amendments are
agreed to or amendments made in their place. “* A committee of reasons is not appointed
to draw up reasons of the House for dlsagrcemg 1o Senate amendmenls where
amendments are made in their place™ or a substitute amendment is made.” * The
procedure is purely formal in that the committee, composed of government Members,
immediately after its appointment presents Teasons wh;ch have been prepared in
advance. The practzce has been subject to some derision.”" When the committee brings
up its reasons, copies of which are circulated, a Minister or Parliamentary Secretary
moves that the commitiee’s reasons be adopted. An amendment cannot be moved to the
reasons, as the question before the Chair is that the reasons be adopted””, but an
amendment has been moved to that cp.lestion.613 The committee of reasons procedure can
be somewhat cumbersome and it is important that the govemment position is resolved
and conveyed in sufficient time for the necessary arrangements to be made. On one
occasion when there was confusion regzu'ding the Government’s position, if was
necessary for leave to be granted for the ‘reason’ on one Senate amendment to be read to
the House at a later time and made part of the easlier resolution.”

Senate requests for amendments®™

Section 53 of the Constitution reads, in part:

- The Senate may not amend proposed laws imposing taxation, or proposed laws appropriafing
revenuie or moneys for the ordinary annual services of the Government. (paragraph 2) :

. The Senate may not amend any proposcd law so as to mcreasc any proposed Ll‘lal ge or burden on the
people. (paraqmph 3)
The Senate may at any stage return to the House of Replesenrauvcs any proposed law which the
Senate may not amend, requesting, by message, the omission or amendment of any items or
provisions therein, and the House or Representatives may, if it thinks fit, make any of such omissions
or amendments, with or without modification. (paragraph4)

606 VP 1974-75/490; 1993-95/2686.

607 VI 1990-92/1645--34 (amendments not passed by the Senate had mistakenly been included in the schedule),
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Senate standing orders’’ supplement the constitutional expression ‘at any stage’ by
providing that requests may be made:

e upon the motion for the first reading;

& in commiitee after the second reading has been agreed to; :

# on consideration of any message from the House 1cfemng to the blll or

e on the third reading of the bill.

In practice requests are made during the Senate commitiee (detdil) slage

Upon the adoption of the report from a committee recommending the Senate make a
request, the message is sent to the House returning the bill and requesting the House
itself to make the desired amendment to the bill as indicated in a schedule annexed to the
bill. Agreement must thus be reached with respect to the amendment requested before
the bill proceeds to the third reading stage in the Senate.”" In practice, for convenience,
where the Senate has made both request(s) and amendment(s) to a bill, one document, in
two parts, containing the request(s) and amendment{s) has been returned to the House. In
these circumstances the House on the first occasion only considers the request(s) and
commumnicates “its decision(s) to the - Senate. Although the detail of the Senate
amendment(s) has been included - in the material circulated to Members, -such
amendments are not in fact considered unless and until the bill is eventually relurned 10
the House after the resolution of the requests (and see below). :

- Occasionally a question has arisen in respect of certain bills as to their constitational
status in terms of Senate amendment. In 1967, five of seven bills relating to off-shore
petroleum: A

: @ the Petrolewn (Submerged Lands) (Royalty) Bill 1967

o the Petroleum (Submerged Lands) (Exploration Permit Fees) Bill 1967;

e the Petroleum (Submerged Lands) (Production Licence Fees) Bill 1967;

‘e the Petroleum (Submerged Lands) (Pipeline Licence Fees) Bill 1967; and

& the Petroleumn (Submerged Lands) (Registration Fees) Bilt 1967, '

imposed fees and royalties and hence, superficially at Jeast, seemed capable of Senate
amendment. The five bills were introduced into the House, however, with the
Parliamentary Counsel’s notation of “T¥" which indicated his opinion that the bills
imposed taxation and were not capable of Senate amendment. One of the bills sought to
impose a royalty and the remaining four sought to provide for the payment of fees and
licences. The Senate proceeded with all bills on the basis that they were bills which the
Senate could amend and each was retarned ‘without amendment.™

The Clerk of the House questioned the classification of these bills (excepting the
Petroleum (Submerged Lands) (Royalty) Bild) with the Parliamentary Counsel and also
included in his query the Broadcasting Stations licence Fees Bill 1964 and the
Televistion Stations Licence Fees Bill 1964 which had been similarly denoted *T*#’.: The
reply stated that, o come within the exception i section 53 of the Constitution, the
moneys payable under a bill must be in substance, and not merely in form, ‘a fee for a
licence’ or ‘a fee for services’; the language of the bill itself could not be regarded as
conclusive, as there might be political or other reasons for the use of the word ‘fees’ to
refer to an exaction that is, in substance, taxation. May states: ' '

6i6 Senate S.0. 140,

617 Odgers, Tth edn, p. 316, After the House hus made requested amendments, the Senate has recommitted a bifl and made
frther requests, see p, 433,

B18 VP 196T7-68/304.
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Payments which are intended to cover the expenses of a government department in performing
services for the public or sections of the public and are retained by the department, are not regarded
as charges. Such payments may take the form of fees or licences.

This rule is not allowed to legitimize charges so disproportionate to the cost of the services rcndcred
or 50 broadly based as to amount {o taxation,

The Speaker has ruled that, in the case of a licence granted by a government department, the payment
charged for the issue of the Heence, if it is a small fee of an administrative character, should not be
considered a charge upon the subject necessitating a Ways and Means resolution, but that if the fee
charged did more than this, a Ways and Means resolution would be necessary. If the fees are payable
into the Consolidated Fund a Ways and Means resofution is rendered necessary .

In view of this ruling a Ways and Means resolution has been regarded as necessary in any case where
the charge for 4 fee or licence has been unduly high or without a defined limit.*”

The Counsel’s opinion held that similar principles should be applied in relation to the
interpretation of section 53, except that the fact that fees were paid into the Consolidated
Revenue Fund would not prevent the exception applying because, by section 81 of the
Constitution, all revenues or moneys raised or received by the Executive Government of
the Commonwealth formed one Consolidated Revenue Fund. The amount of the fees in
the bills in question was quite substantial; they were not payable for any service réndered
to the licensee and their magnitude was such that they could hardly be regarded as
merely fees for administrative costs in connection with the licences, .permits or
reglstratlon

+ With regard to the 1964 Broadcasting and Television Bills whlch the Senate had
returned without requests™, the fees imposed were clearly of & revenue character and
were in no way related to administrative costs or services. The use of the word ‘fee’
instead of ‘tax” might well be regarded as a euphemism, according to the Counsel's
opinion. Although similar bills were introduced in each year from 1972 wo 1977
inclusive, only in 1973%, 1976 and 1977° were the bills in question returned from the
Senate but in each case they were retumed wﬂhout amendment Wthl’l was inconsistent
with the Senate’s action in 1964,

The matter was considered in the Senate in 1973 in regard to the Broadcasting
Stations Licence Fees Bill and the conclusion drawn that there was a reasonable doubt
whether the bill should be classified as a bill imposing taxation and therefore it was felt
proper to lean towards a ruling which preserved the Senate’s amendment power.”” Some
of the bills involved substantial increases, for example, the Broadcasting Stations
Licence Fees Amendment Bill 1977 and the Television Stations Licence Fees
Amendment Bill 1977 followed announcements in the Budget and increased fees by
comi&ercial broadcasters and conumercial television Hcensees respectively by 20 per
cent.

The Seas and Submerged Lands (Royalty on Minerals) Bill 1973, which was also
denoted “T*’ was proceeded with in the Senate on the basis of the 1967 precedent.”™

The problem is not however a substantial one while the bills are returned from the
Senate In the same form as they are received from: the House of Representatives, but the
relative constitutional positions of the Houses may require consideration should the

619 May, p. 731.
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Senate amend such a bill rather than request an amendment as it did in 1964 in relanon
to the Television Stations Licence Fees Bill, o

On other occasions the Senate’s decisions in relation to its power of amendment have

been questioned, for example:

e In 1903 the Senate, considering the Sugar Bounty [Bonus] Bill, reported the bill
from committee of the whole with requests, recommitted the bill, rescinded the
reboiuuon of request, and reported lhe bill with amendmems and an amended
title."

‘When the message from the Senate was reporged the Spedker pomted out that one
Senate amendment was of such a nature that, if passed, would ‘increase’ a
‘proposed charge or burden on the people’, and the alteration, if sought, should

“have been by request and not by amendment. The committee of the whele reported
to the House that it had cilsag_,reed to amendment No. 3 (of 10 amendments) for the
foilowmng reason:

Because the Bill is a proposed law appropriating revenue or moneys, and amendment No. 3 is
. an infraction of the provisions of section 53 of The Commonwealth of Auostralia Constifntion
Act, which prokibits the Senate from criginating a proposed law approprigting revenue or
“moneys or froms amending any proposed 1aw so as to increase any proposed charge or burden on
- 'the people; and the Committee does not deem it necessary to offer any further reason, hoping the
above may be sufficient.

The commitiee agreed 1o the other Sepate amendments. The Senate did not insist on
its amendment, but requested the House to make an amendment. The requested
amendment W&S made, with a modification, and the Senate agreed to the
modification.” : : g

e In 1908 the Senate returned the Mannfactmes Encouragement Bill with elght
amendments. The Speaker drew the atterition of the House to two of the proposed
amendments, one of which involved the possible alterasion of the destination of
certain sums of money and the other of which altered the destination of a grant, He

- was of the opinion that under a previous ruling of the President of the Senate™ the
two amendments were beyond the authority of the Senate and if the House decided
to accept them its privileges should be guarded by some reference in the message
‘returned to the Senate. The House agreed to all the amendments, resolving that

. whilst of opinion that Amendments Mos 7 and 8 made by the Senate strictly are
in-excess of the powers of the Senate (as declared by the President of the Senate on
the 3rd October, 1907), yet, in view of the insignificant nature of the excess, the
House agree to those Amendments on condition that the matter is not to be drawn
into a precedent’.”

e In 1910 the Senate amended the Appropriation (Works and Buildings) Bifl 191011
in respect of a geographical location. Before the House resolved into committee of
the whole to consider the amendment, the Speaker stated that his opinion was that
the Senate amendment was out of order as it altered the destination of the vote and
enabled the money to be expended at a place not recommended by the estimates
forwarded with the Governor-General's message. The committee reported that it
disagreed with the amendment ‘Because it alters the destination of the Vote’. The
Senate insisted on its amendment. The House adopted the report of the committee

627 VP 1964-66/229, 235-6.

628 J1903/49, 35, 601, Title originally “Sugar Bonus Bib.
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of the whole, nsisting on disagreeing to the amendment insisted on by the Senate,
but as a consequential amendment omitted the whole itern. The Senate then no
longer insisted on its amendment and agreed {o the consequemial amendment made
by the House.™

e In 1932 the Senate considered the memal Emergency Bill. Bef01e the question on
the second reading was put, the President answered a point of order that the bill
offended section 55 of the Constitution (tax bills to deal with taxation only) by
stating that becanse certain provisions of the bill might cause a minor court to
oblige some citizens under certain circumstances to confribute sums of money to
the revenue, that was not, in his opinion, a reason why the bill should be regarded as
a taxation measure; such persons might avoid all liability by meeting their
obligations; strictly speaking, the bill was one which sought to lessen, rather than
increase, the burden upon the taxpayer.” The committee reported the bill with an
amendment. When the message from the Senate was reported in the House, the
Speaker drew the attention of the House to the fact that the message covered an
amendment made by the Senate which might be in conflict with section 53 and the
report of the committee of reasons.appointed to draw up a reason for the House
disagreeing to the amendment stated:

That the Amendment increases a proposed charge or burden on the people and accordingly is an
infringement of section fifty-three of the Constitution.

The Senate, whilst of the opinion that it was not clear that the ameridm_ent would
have the effect of increasing the charge or burden upon the people, refrained at that
stage from any determination of its rights under the Constitution, and did not insist
on its amendment disagreed to by the House.”

e In 1981 the Senate refurned the States Grants (Tertlaly Education Assistance) Bill
with amendments. Before consideration was given to the message the Speaker
made a staternent drawing attention to an amendment proposing the omission of a
clause. The clause in question gave the Minister certain powers concerning the
introduction of fees. The House subsequently resolved that it considered the effect
of the purported amendments would be to increase the burden on the people and
declined to take the amendments into consideration. The bill was laid aside. o

@ In 1988 the Senate returned with amendments the States Grants (Technical and
Further Education Assistance) Bill. The Deputy Speaker made a statemnent drawing
attention to one amendment which proposed the deletion of a certain category of
students which were, under the bill, to be disregarded for the purposes of
calculating certain payments; that is, if the amendment was made, the group would
be included. The statement noted that the amendment could be said to increase the
proposed charge or burden on the people. The Minister later quoted legal opinion
which questioned the Senate action on this point. The amendment was rejected, and
the bill retwned to the Senate. The Senate returned the bill again insisting on the
amendment, but the House insisted on disagreeing to it.” On 6 March 1989 the
Senate resolved not to insist on the amendments in question,””’
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® In 1991 the Senate returned the Social Security Legislation Amendment Bill
(No. 4) with amendments which extended eligibility for ceriain benefits to a group
of people (farmers in financial hardship). The Deputy Speaker made a statement
querying whether the amendments should have been pursued as requests, but, in
order to avoid delaying the measure, the House agreed to the amendments. Later,
the Speaker made a detailed statement to the effect that one of the Senate’s
amendments would indeed increase the charge or burden on the people. He noted
that the First Parliamentary Counsel had agreed with this conclusion on the matter
but that the Clerk of the Senate had contested the Counsel’s arguments. The
Speaker stated that the Cletk of the House would ensure that messages from the
Senate returning bills would be examined to protect the mierests of the, House A

* motion endorsing the Speaker’s statement was then carried.” '

e In 1992 the Senate retumed the Local “Government (Financial Assistance)
Amendment Bill with amendments, one of which increased the maximum amount
of financial assistance to be paid to a State. The Speaker made a statement querying
whether the amendment should have been pursued as a request. The House
declined to consider the purported amendment, stating that it considered its effect
would be to increase the burden on the people in contravention of section 53 of the
Constitution, but informed the Senate that a request for the amendment would be
considered. The Senate returmned the purported amendmem as a request for
amendsnent (while not conceding that it should have been a request) and the House
then madc the 1equestcd amendment.” o

Difficult questions of mie:‘pretaimn can arise on the issue of the Senate s right to
amend bills. At one extreme, almost every amendment will cause some degree of
‘charge or burden on the people’m, whilst at the other extreme it may be felt that unless

an amerkdment ‘necessarily, cleatly and directly’ causes an increased ‘charge or burden’
it is available to the Senate. It is considered that neither position is appropriate and that,
n examining any such question, the better course is to ask what are the probable,
expected or intended pracu(:dl consequences of the proposed amendment.

It has been considered that a Senate alteration which would reduce ‘savings’ from the
level proposed in a bill can be made as an amendment where the alteration would not
lead to expenditure beyond that covered in the ex1stmg law——that is, where expenditure
would not be greater than under the status guo.”

Inguiries into the interpretation and application of the3rd paragraph of 5. 53

In 1994 the question of the interpretation and application of the provisions of the third
paragraph of section 53 of the Constitution was referred by each House to its respective
Standing Committee on Legal and Constitutional Affairs. The Senate reference was
pardy transferred to its Procedure Committee in May 1996, Tn November 1995 the
House committee, having earlier circulated and received comments on an exposure
report, presented a comprehensive final report, canvassing in detail the issues involved

638 VP 1990-91/1236-44, 1298.
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and recormnmending, inter aka, that -there should be a compact concerning the
interpretation and application of the provisions of paragraph 3 between the Houses.
Among other things, the committee recommended that:

# the third paragraph of section 53 should be regarded as applicable to proposed laws
relating to appropriation and expenditure (other than proposed laws appropriating
revenue or moneys for the ordinary annual services of Government);

@ the third paragraph should continue to apply to-a bill containing a standing
appropriafion where a Senafe alteration to it would increase expenditure under the
appropriation; - -

& where a bill does not contain an appropriation, the Senate should not amend it to
increase expenditure out of a standing appropriation, whether or not 1116 bill itself
affects expenditure under the appropriation; : -

& 2 bill which increases expenditure under a <ztand1ng appropriation should not be
originated in the Senate;

e the third parag: -aph should be regdrded as apphcabie to tax and fax related
measures” ; :

e fines, penalties, licence fees and fees for services should not be regarded as Chd! ges
or burdens on the people for the purposes of the third paragraph;

e bills which affect the tax base or tax rates shouid be originated in the House of
Representatives;

e the third paragraph applies fo all Senate amendments which would increase a
charge or burden on the people, inclading amendments which would increase a tax
rafe or expand a tax base regdrd ess of whether the bﬂ} ongmated it the Senate or
the House; :

# where a bill does not itself propose a charge or burden, the Senate should not amend
the bill to increase the rate or incidence of taxation;

@ for the purposes of determining whether an alteration moved in the Senate to a ball
increases a proposed charge or burden, the aleration should continue to be
compared to the existing level of the charge or burden and ‘not the level ‘of the
charge or burden proposed by the bill;

® a request shouid be required where an alteration to a bill'is moved in the Senate
which will make an increase in the expenditure available under an applopndtlon or
the total tax or charge payable legally possible;

e the Houses should negotiate a procedure which would allow the Senate to make
requests for amendments to bills originated in the Senate where the third paragraph
prohibits a Senate amendment, the procedure being based on the provisions of the
fourth paragraph of section 53 and the subject of a compact between the Houses.**

In November 1996 the Senate Procedure Committee reported on the matter,
proposing the terms of an agreement for the interpretation and application of the third
paragraph, including provisions to the effect that: :

e the paragraph apply 1o bills in respect of appropriations only if such bills contain
appropriations, or amend Acts which do so in such a way as to affect expenditure
under the appropriation, and that it should not dppiy to bills originating in the
Senate;

642 Se¢ also Tor example views of Sir Kenneth Bailey, Sir Robert Garran (April 1930) and Attorney-General Dufly (Opinion
90/15078, November 1999),

643 House of Representatives Standing Commitiee on Legal and Constinutional Affaies. The third paragraph of Section 53 of the
Constiturion: final reporr, November 1995, PP 307 (1995},
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e government ‘amending’ bills which increase expenditure should contain a clavse
appropriating the additional money and be classifted as appropriation bills and be
first introduced in the House;

& where a government bill originating in the House amends an Act containing such an
appropriation---before the moving of each proposed Senate amendment to such a
bill, the responsible Senate Minister should state the Government’s view as to
whether the amendment would affect expenditure from the appropndtlon and give
reasons for that view;

® a Senate amendment stated by a Minister to have the effect of increasing
expenditure from such an appropriation would be moved as a request;

e a similar approach in respect of bills ‘involving’ taxation—a proposed Senate
amendment would be moved as a request where the Mmmter stated th'lt it would

raise the level of taxation; :

a bill which increases the level of taxation or the amount of tax payable by

taxpayers should be classified as a bill ‘imposing’ taxation—and therefore be first

introduced in the House and not able to be amended by the Senate. {The committes
recognised that if this provision - was adopted the procedure in relation {o bills

‘involving” taxation would rarely be invoked.)™ :

" Notes commentmg on the Senate committee’s proposals were presented to the House
on 2 December 1996.° These notes drew attention to a number of matters, including the
fact that the procedures recommended by the committee for the consideration of Senate
alterations did not seem to cover ‘non-amending’ bills, that is, ‘original bills which
contained a special appropriation clause’. It was pointed out that Senate alterations to
such bills which led to increased expenditure were caught by the constitutional
provision, yet the Senate commitiee’s proposals seemed not to allow for them. It was
also pointed out that the report was silent on the question of the test or criteria to be
applied to proposed Senate alterations. :

Reqisesied amendments made

When the message containing a request is announced to the House, the House shall
thereupon, or at a later time to be fixed, consider the requested amendment.”” The House
may make any omissions or amendments’ with or without modifications™ or with
medifications and a consequential amendment.”” The House may make amendmenis
tequested by the Senate involving appropriation only if a message from the Governor-
General recommending an appropriation for the purposes of the requested amendment
has been made to the House,”™ Any omissions or amendments are made by the Clerk in
the bill, which is then returned to the Senate. The substance of the message is as follows:

. The House of Representatives returns to the Senate a Bili for an Act [long title], and acquaints the
_ Senate that the House of Represemauves has considered the message of the Senate requesting the
House to make certain amendments in sach Bill

The House of Representatives has made the requested amendments.

644 Senate Procedure Committee, First report of 1996, *Section 53 of the Constitution / Incorporation into the standing orders of
continuing and sessional orders’, November 1996,

645 VP 1996/037.

646 5.0. 262

647 VP 1974-75/542-3.

648 VP 1974-75/910-11; and see Appendix 18, Customs Tarifl (British Preference) Bill 1906,

649 VP 1973-74/642-5.

650 VP 1993-95/2338, 9.

L
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After the reporting of a message from the House advising that the House had made
requestn,d amendments, the Senate has 1ccomm1ttcd a bill in order to make further
requests.” : : Co

Requested amendments not made

The House may decide not to make the requested amendmem , and in this instance a
message is sent to the Senate in the following form: .

“The House of Representatives refimms to the Senate a Bill for an Act [long title], and acquaints the
Senate that the House of Representdﬁves has considered the message of the Senate requesting the
House to make an amendrment in such Bill,

The House of Representames has not madc the rec;ucste(i amendment
On the bill’s return the Senate may pass it without the requested amendment havmg been
made or may seek to press or insist on its request (see below).

if unwilling to comply with a Senate request, mstead of 1csp0ndmg to the requesi the
House may lay the bill aside.”™

Requested amendment not made, but effect achieved by other means

In 1901 the Consolidated Revenue Bill (No. 1) was ordered to be laid aside following
a Senate request that the bill be amended so as to show the items of expenditure. Prime
Minister Barton explained that estimates were circulated with the bill but the estimates
were not part of the bill in the form of a schedule. He assured the House that there was
no attempt to belittle or injure the Senate. The bill having been referred back to the
House, and being a House bill, was now at the disposal of the House. A course was
proposed which enabled the House to concede to the Senate message but which would
put the course of procedure into a correct constitutional channel. A'motion “That the bill
be laid aside’ having been agreed to, standing orders were suspended to enable a
replacement bill, the Consolidated Revenge Biil (No 2) with scheduied estimates, to be
introduced and pass all stages that day.”

Bills which the Senate may amend in parts, and must request, in
parts

In considering a bill which constztuuonally itis capable of dmendmg, the Sendte may
nevertheless have (o request amendments in respect of certain parts of the bill. For
example, the Secial Security Legislation Amendment Bill (No.1) 1995, a special
appropriation bill, was capable of amendment by the Senate but not so as to increase any
proposed charge or burden on the people. In the Senate the bill was reported with
amendments and a request.”™ In such instances the message retuming the bill to the
House indicates a request for amendment, set out in a schedule, and informs the House
that the amendments, set out in another schedule, have been made to the bill. As, in such
a case, a bill, having been reported with a request, has not proceeded to the third reading
stage in the Senate, the House can only consider the request. If the requested amendment
is to be made, a Governor-General’s message recommending an appropriation for the
puiposes of the requested amendment is announced to the House, the requested

651 J 1996/434-5, 443, 446 (the further requests had in fact boen negatived when the bill was first considered by the Senate).
652 VP 1993-95/2429.

653 J 1993-95/3884.

654 VP 19R0-83/668.

6553 H.R. Deb. (14.6.01) 1174-86; VP 1901-02/61-2; and se¢ Appendix 18,

636 1 1993-95/3723-4.
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amendment made”” and the Senate informed accordingly by message, whereupon the
bill'is read a third time.™ The bill is returned to the House indicating that the Senate has
agieed to the bill as amended by the House at the request of the Senate and the House's
agreement to further amendments is sought and may be Dbtauled i

Pressed requests

On occasions the Senate, on receiving a meseage from the House Lhat the House has
not-made a requested amendment, has pressed or insisted upon its request. There has
been a difference of opinion a3 to the constitutionality of the action of the Senate in
pressing requests. However, the House, while passing a prel}mlnal y resolution refraining
from determmmg its constitutional rights or obhgatlons has on most occasions faken the
Senate’s message into consideration. The arguments of those who advocate the
constifutional propriety of presch requests include the following o0,

e The term ‘at any stage’ in section 53 of the Constitution medns Lhat the sending of

requests 18 not limited to one occasion.

¢ There is no prohibition in the Constitution, -

® The writers of the Constitution did not intend such a pFOhlblEiOl’l

& The Senate could easily circumvent such a prohlblt}on {ie. by shghtiy 1n0d1fy1ng

- the request on each occasion). s
@ That the difference between an amendment and request is pr ocedumE only.

The alternative constitutional position is expressed by Quick and Garran:

‘There does, however, seem to be a substantial constitutional ‘difference between the power of
- suggestion and the power of amendment, as regards the responsibiiity of the two Houses, A shoit
.-analysis will make this clear. In the case of a bill which the Senate may amend, the Senate equally

with the House of Representatives is respensii)]e for the detail. It incorperates its amendments in the

bill, passes the bill as amended, and feturns it to the House of Represemauves If that House does not
agree to the amendments, the Senate can “insist on its amendmerits,” and thus force the House of

Representatives to take the responsibility of accepting the amendments or of sacrificing the bill;

whilst the House of Represemaﬂves cannot force the Senate to take & direct vote on the bill i its

original form.

On the other hand, in the case of a bﬁi whlcil the Senatc may not amcné the House of
Representafives alone is responsible for the form of the measure; the Senate cannot strike out or alter
a word of i, but can only suggest that the House of Representatives should do so. If that House
deciines to make the suggested amendment, the Senate is face to face with the responsibility of either
pclssmg the bill s it stands or rejecting it as it stands. Jt cannot shelve thal responsibility by insisting

*“on“its suggestion, because there is nothing or which to insist.'A House which can make an
amendment can insist on the amendment which it has made; but a House which can only “request™

. the other House fo make amendments cannot insist upon anything. H its request is not complied with,
it ean reject the bill, or shelve it; but it must take the full responsibility of its action. This pzovzsmn

" therefore is intended to declare the constitutional principles (1) that the House of Representatives is
solely responsible for the form of the money bitls to which the section relates; (2) that the Senate may
request alterations in any such bilk; (3} that if such request is not comptied with, the Senate must take
the full responsibility of accepting or Teiecting the bill a5 it stands. ot .

TEns view is § 6p§)0r£ed by legal opinion, notably an opinion pw&:ented to the House on
16 March 1943™, which made the foHowmg points:

657 VP 1993-95/2358-9.

658 T1993-55/3783,

659 VP 1993-95/2381-2.

660 See alse Odgers, Tth edn, pp. 320-22.

061 Quick and Garran, pp. 6712,

002 Constitutional opinion on whether the Senate s o right to press o reguest for the amencment of @ money bifl—ty
Sir Robert Garran, Sir George Knowles, Professor IS, H. Bailey and My G, B. Castiean, VI 1940-43/514 {nov ordered o be
printed).
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# The words “at any stage’ in section 53 of the Constitution do not, i a parliamentary
context, mean the same thing as ‘at any time and from time to time’. They plainly
refer to the recognised stages in the passage of a bill through the Chamber.

@ The question is not one of strict law on which the courts will pronounce. It is a
matfer of constitutional propriety, as between the Houses themselves.

¢ The question (should) be answered by reference to general considerations, drawn
from the provisions of sections 53 to 57 of the Constitution as a whole.

& The plain impilication of the Quick and Garran view was that the Senate can make
a given request but once at any particular stage of a bill.

® As staied by Sir Harrison Moore, the consequence of the opposite view was that the
distinction between the power to request and the power to amend was merely
formal. : : .

s Sir Isaac Isaacs indicated that, once the Senate had made a request; iis power of
suggestion in regard to a matter was exhausted as far as that stage was concerned; it
has no right to challenge again the decision of the House in respect to matiers in
regard to which it has made requests and received a definite answer."™

s Sir John Latham stated that the only practical way in which a distinction might be
drawn between making a request and amending a bill was by taking the view that a
request could be made only once and that, having made it, the Senate has exercised
all the rights and privileges allowed by the Constitution.”

s A different opinion, expressed in the Senate by Sir. Josiah Symon, that the
Constitution gave the Senate substantially the power to amend, though in the form
of a request” meant that the Constitution, in declaring that the Senate might not
amend but might request amendments, was contradicting itself, cancelling in the

. fourth paragraph of section 53 what it had enacted in the second. In respect of this
view the opinion tabled in the House stated that the Constifution did intend a
substantial ditference; it was thought clear that the Constitution did not intend to

- stultify itseff by giving back in one clause what it had taken away in another.

e The essence of the difference between an amendment and a request was that in the
case of a request the form of the bill rests solely with the House. To press a request
was to insist upon it—which was a contradiction in terms and unconstinitional.

On the 17 occasions®™ on which the Senate has pressed or insisted upon requests for
amendments to bills the House has considered and dealt with the Senate messages as
sumimarised below (see Appendix 18 for details):

e On ten occasions the pressed requests were accepted, accepted in part and
comprormse reached over reguests not accepted, or alternative amendments made
and compromise reached. It has been usual in such circumstances for the House to
declare that it 1s refraining from the determination of its constifutional rights with
respect to the messages purporting to press the requests:

Customs Tariff Bill [1902]

Excise Tariff (Spiits) Bill [1906]

Customs Tanff (British Preference) Bill [1906]
Customs Tariff Bill [1907]

Customns Tariff Bill [1921]

663 HR. Deh. (3.9.02) 15691,
664 H.R. Deb. (30.11.33) 5249,
665 8, Deb. (5.9.02) 15824,
666 To end of 1996.
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Customs Tariff Bill [1933]
Income Tax Bill 1943
‘Veterans’ Entittements Bill 1985
States Grants (Schools Assistance) Bill 1988
Wool Tax (Nos 1 10 5) Amendment Bills 1991,
& On two occasions replacement bills were introduced and passed incorporating the
amendments requested:
- Appropriation Bill 19034
Supply Bill (No. 3) 1916-17,
¢ On two occasions the pressed requests were not accepted, were not further pressed,
and the bills passed by the Senate:
Appropriation Bill 1921-22
Customs Tariff Bill (1936).
» On three occasions the House declined to consider messages purpomr;ﬂ to press
requests, the bills concerned being subsequently discharged:
Sales Tax Amendment Bills (Nos 1A to 9A) 1981
Dairy Industry Stabilisation Levy Amendment Bill 1985
Student Assistance Amendment Bill 1994,

Odgers suggests that in respect to the pressing of requests the Houses have interpreted
the rule “by apphcat&on —in effect that the Senate’s right to press requests has been
established by usage.”” As agamst this suggestion the comments of others are relevant,
for example:

-The reality of the sitzation is that a government has often been prepared o forfeir constitutional
niceties for the sake of geuing its legisiation made. It Inay be faced with the choice of modification of
its proposals or having its bill rejected thercby setting in train the section 57 double dissolution
procedure. Often the subject matter of the requests will not warrant this. The somewhat plaintive

words of Latham on reiterated Senate requests for the inclusion of certain items in the Customs Tariff
in 1933 exemplify this:

The Constitution has provided for such a case (rejection of a bill by the Senate) in section 37,
under which this House is placed in a position to force a double dissclution. It appears to me,
however, that the three ifems rabbit traps, spray pumps, and dates, however important they may
be, hardly justify a double dissolution.

But this may not always be the attitude adopted. The day could well come when the House of

Representatives declines to consider reiterated requests and asserts that the Senate is acting

unconstitutionally with rhe possible consequences, as far as the operation of section 57 is concerned,

adverted to previously.”
1f the House refuses to accede to a request the Senate can press its claim to finality by
refusing to pass the bill.

In recent years when a message has been received from the Senate purporting to press
requests for amendments, it has been the practice of successive Speakers to make a
statement referring to the principles involved and which the House has endorsed,
whether declining to consider the message ot not. In a 1988 case the Deputy Speaker
made the following statement on behalf of the Speaker:

I draw the attention of the House o the constitutional question this message involves. The message
purports o repeat the requests for amendments contained in Message No. 274 which the House
rejected at its sitting earlier today. The ‘right’ of the Senate to repeat and thereby press or insist on a
request for an amendment has never been accepted by the House of Representatives.

667 Odgers, Tth edn, p. 322,
668 D. Pearce, “The Legislative Power of the Senale’, in Commentaries on the Australion Constitwtion, Leslie Zines {ed.),
Butterworths, Sydaey, 1977, p. 130,




Legisiation 437

On several previous occasions when a request was pressed on the House by repetition the House had

regard to the claim that the pubfic welfare required passage of the legislation which was the subject of

the pressed request and gave the pressed request the House’s consideration notwithstanding that the

House resolved to refrain from defermining its constitutional rights. The House so informed the
. Senate of the terms of its resolution in its message to the Senate in reply. :

It is not certain whether the Senate’s right 1o press a reguest by repetition is Jusncmble in the courts.
However it is a matter of constitutional propriety as between the Houses based on the provisions of
sections 53 to 57 of the Constitation. Strorig arguments that the Constitation does not give the Senate
the right to press a request were advanced by Quick and Garran who were intimately involved in the
development of the Constitution. Their views may be found on pages 671-2 of their treatise on the
Constitution.
In 1943, some 40 years later, the questu}n was examined by 10ur emmeﬂt concstﬁuﬁem} lawyers,
Garran, Knowles, Bailey and Castieau, who, afier considering other learned opinion, summec[ u;) the
quebuon in the following words:
In our opinion, the Constitution in denying the right of amendment and conferring the nght of
request intended a substantial difference. In this we respectfully agree with the views expressed
by Sir Harrison Moore, Sir Isaac Isages and Sir John Latham. We think it clear hat the
Constitution did not infend to stultify iself by giving back in one clause whiét it had taken away
in another, The essence of the difference between request and amendment is that in the case of &
request the right of decision as to the form of the Bill rests solely with the House of
Representatives, To press a request is to insist upon it—which is a contradiction in terms, and
also in our opinion unconstitutional.
Other more recent legal opinien has been of a similar v1eW mciudmg the oplmons of P1ofessors
Richardson, Sawer and Pearce.
¥ respectfully agree with these opinions, as I had reason to indicate to the House as recently as il
April 1986, I might also add that my immediate predecessors, Speaker Snedden on 21 October 1981
and Speaker Jenkins on 20 August 1985, also indicated their agreement to these opmlons in sirnilar
statements.
It rests with the House whether it will consider Message No 295 insofar as it pul ports to prass the
requests that were contained in Message No. 274,
In the circumstances of the present case, the House may deem i expedient to pass a resolution, as has
been done on occasions in the past, that the public welfare demands the eally passage of the
legislation and that the House refrains from: determining its constitutional rights.”” .

On more recent occasions the Chair has read out shorter statements to the same effect
{referring to rather than quoting the opinions of the constitutional lawyers).”™

In 1986 the Senate purported fo press requesis concerning the Veterans’ Entitlernents
Bili 1985. After a statement by the Speaker, the House refrained from determining its
constitutional position and considered the message forthwith. The Minister indicated that
the requested amendments were not acceptable to the Govermnment in the form that they
were in but that they would be acceptable in another form, which was mdicated in a
schedule, if proposed in conjunction with certain other amendments. This course was
followed and the Senate subsequently rescinded its requests and requested the House to
amend the bill as proposed.””

In its 1995 report on the thind paragraph of 5. 53 of the Constitution the Standing
Committee on Legal and Constitutional Affairs stated:

The conclusion that pressing requests is unconstitutional (and was not intended to be the practice
when the Constiution was drafied) is supported by the literal meaning of the word ‘request’.
‘Request’ can be defined as ‘the act of asking for something to be given, or done, especially as a
favour or courtesy’. To press and therefore insist on an amendment is to demand and this is not in
keeping with the words of the fourth paragraph. The (,ommlttee suggests that the fact requests have
been pressed in the past does not give the practice validity.™

669 VP 19R7-89%/1012-3; see alvo VP 1980-83/613-4.
670 E.g, VP 1990-92/921; VP 1993-95/1108-9, 1870.
G671 VP 1985-87/820-1, 8318, 856-8.

672 PP 307 (1995) 148,
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The issue of possible division of bill

In June 1995 the Senate sought {o divide the Human Serv1ces and Heaith Legislation
Amendment Bill (No. 1) 1995 and it retwmed the measure to the House in the form of
two bills, in which it sought the concurrence of the House.”” Consideration of the Senate
message was made an order of the day for the next sitting, but the order was not called
on. The Government did, however, later introduce the Human Services and Health
Legislation Amendment Bill (No. 3) and the Therapeutic Goods Amendment Bill 1995,
replacing the original proposals and incorporating minor amendments.” The bills WETE
passed by the House, although a second reading amendment was moved which, inter
alia, referred to “the incompetent way in which the legislation was originally managed in
its passage through the Parliament, so that the original Bill was divided by the Senate
and thus rendered inoperable™.™ The Senate passed the Human Services and Health
Legzsiaﬂorz Amendment Bill (No. 3) on 29 November 1995, The Therapeutic Goods
Amendment Bill had not been passed at the time of prorogation of the Parliament and
dissolution of the House on 29 January 1996 bm the measure was te-introduced and
passed early in the 38th Parliament.

It is considered that the established rules and practices of the Houses provzde ample
opportunity for the consideration and amendment of bills by each House and that the
division of a bill in the Housé in which the bill did not originate is highly undesirable.

Proceedings in case of continued disagreement

Standing order 250 deals with subsequent proceedings in the case of continued
disagreement. It provides:

If the Senate returns the bill with & message mformmv the House that 1t- .

1. Inmsists on the original amendments to which the House has disagreed”™,;

I. Disagrees to amendments made by the House on the original amendments of the Senate”™; o

[II. Agrees to amcndmems made by the House on the original amendments of the Senate, wnh
turther amendments™*
the House may, as to Iﬁ— . i
Agree, with or without amendment, to the amendments to which it had previously disagreed™
and make, if necessary, consequential amendments to the bill; or insist on its dmdgreement to
such amendmcnts'“ and make, if necessary, amendments relevant to the rejection of the
amendmenis of the Senate;
and may, as to [L—
Withdraw its amendments and agree to the original amendments of the Senate™; or make
- further amendments to the bilt consequent upon the rejection of its amendments; or make new
amendments as alternative to which the Senate has disagreed; or insist on its amendments to
which the Senate has disagreed;
and may, as$ to [IL—

673 VP 1993-95/2184; F 1993-95/3425,

674 VP 1993.05/2389-90; HR, Deb. (28.9.95) 19423,

G675 VP 1993-05/2435,

676 VP 1973-74/614,

677 VP 1973-74/321.

678 VP 1905/153.

679 VP 1905/178-9, 190,

680 VPP 1973-74/014, A more recent case concerned the States Crants (Technical and Further Education Assistance) Bill 1988, in
this case the Senate did not fnsist on two amendments disagreed to by the House, insisted npon two disagreed to by the
House and agreed 10 an amendmont made by the House in place of one Senate amendrment. The House insisted on
disagreeing to the amendments insisted upon by the Senate. The Senate later resolved ot to insist on the amendments;
VP 1987-89/1014-5, T 1987-89/1435~6.

681 VP 1973-74/321,

point
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Agree, with or without amendment, to such further amendmenis of the Senate, making
consequential amendments to the bill, if necessary; or disagree thereto and insist on its own
amendments which the Senate has amended.

There is precedent for the Senate not insisting on ifs amendments to wh1ch the House
insisted on disagreeing, but making further amendments, consequent on the rejection of
its amendments, and Tequesting the concurrence of the House in these amendments.”™
When the requirements of the Senate in the bill have been finally settled, a mesgdge is
sent informing the Senate accordingly.

‘When disagreement between the Houses  cannot be resolved, ‘the - process of
negotiation by message having failed, any of the followm;_, courses may be adopted:

® a conference between representatives of the two Houses may be requested;

@ the Governor-General may dissolve both Houses pursuant to section 57 -of the

Constitution, in the case of the conditions of that section having beén met; or

@ the bill may, on motion, be laid aside, thexeby puttmg an end to the proposal

~ Instead of retwrning the Bill to the Sendte accerdmg to.1, I or Il above (that is, if it is
decided that further negotiation by message would be pomtless), the House may request
a conference or order the bill to be laid aside at this point. In the latter case the most
recent ‘message from the Senate is ‘ordered to be taken into consideration, usually
forthiwith, A Minister then moves ““That the House insists on d;sagreemg to the
amendments insisted on by the Senate’, and, when thls quesiion 1% reqolved in the
affirmative, moves “That the bill be laid asuie’ o8y

If the bill is returned to the Senate in accordance Wuh opuons under 1, I or I dbove
and the Senate then again returns the bill to the House with any reqmrements of the
House still disagreed to, the Standmg orders gwe ‘the House only the options of
requesting a conference or of orderlng the bill to be laid aside. ¥f the House instead
wishes to save the bill by agreemg 10 Senate amendments it has prev:ousiy insisted ‘on
disagreeing to (and again insisted on by the ‘Senate), or wishes to propose alternative
amendments, standing orders must be suspended to allow this action. Only positive
action is appropriate at this stage——it is considered that the suspension of standing orders
10 énable the House (o again insist on disagreeing to the Senate amendments should not
be permltted In whatever way the House disposes of a bill retumed with armendments by
the Senate, the Clerk shall, at every stage, certify accordingly on the bﬁl 6o

(See also Chapter on ‘Dzsagreements between lhe Houqes J

SENATE BILLS AMENDED BY HOUSE

When a bill originating in the Senate has been amended by the House, a schedule of
amendments, certified by the Clerk, is prepared, indicating the clause, page and line
where the amendments occur in the bill.™ If the Senate returns the bill with any of the
amendments made by the House disagreed to, or further amendments made, together
with reasons™ the message is considered usually forthwith.” The procedure of the

House is then as follows™;

682 VP 1973-74/640-2,

683 VP 1974-75/771, 8278,

684 5.0.252.

685 5.0, 255,

686 8.0. 236. As is the practice of the House, where a Bouse amendment is disagreed to, but another amendimens made in place
thercof, no reasons are given, VP 1920-21/389,

G687 VP 1974-75/759-60.

688 5.0.257.
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In cases where the Senate—

I Disagrees to amendments made by the House; or

1. Agrees to amendments made by the House w1th amendments
the House may, as tokl—

Insist™, or not insist, on its amendmenits; or make further amendments to the bill consequent

-upon ‘the rejection of its amendments; or make new amendments as alternative to the
amendments to which the Senate has dmdgreed” or order the bill to be laid aside;

and may, as to TL—

Agree to the Senate’s amerdments on ils own amendments, w1th or wxlhout amendment
makmg consequential amencdments to the bill if necessary; or disagree thereto and insist on its
own amendments which the Senat(-: has amended; or order the bill to be faid aside:

and, unless the bili be laid aside, a message shall be sent to the Senate t such effect as the House has

determined. On any further return of the bill from the Senate with any of the 1equ1rements of the

House still disagreed 0™, the House may order the bill to be laid aside.” _

The courses of action under L have not been interpreted as being mutually exclusive.
For example, the House has declaied that it did not insist on an amendment before going
on to propose an alternative.” It has also stated that it insisted on an amendment but
proceeded to revise its wor dmg * When a bill is returned 1o the Senate with any of the
amendments made by the Senate on the amendments of the House disagreed to, the
message wturnmg the bill o the Senate also contains reasons for the House not agreeing
to amendments made by the Senate. A committee of reasons (see p. 425) is appointed on
motion without notice to draw up reasons and report them to the House. 1

If any further amendments are made by the House on the Senate’s amendments on the
ongmai amendments of the House to a bill originating in the Senate, a schedule of
further amendments is prepared and cemﬁed by the Clerk.” .

No amendment may be moved to any. words of a bill which, havmg recewed the
concurrence of the Senate, have not been the subject of, or immediately affected by,
some .previous amendment, unless the proposed amendment is consequent upon an
amendment already agreed to or made by the House.”

1 the Senate makes an amendment which is not relevant to the amendments made by
the House to a Senate bill, it is necessary for the House to suspend standing orders to
enable the amendment to be considered. In the case of the International War Crimes
Tribunal Bill 1994 the Senate agreed 1o all but one of the amendments made by the
House, proposed another amendment in place of the one it disagreed to, and made
further amendments to the bill and to a related bill. Before the House considered the
Senate messages, standing and sessional orders were suspended to enable the further
amendments to be considered,””

689 VP 1950517157, VP 197475759 provides an example of | and 3.

690 VP 1950-51/352.

69F VP E920-21/138-9,

602 VP 1974-75/759-60.

693 The Senate having insisted on disagrecing to amendments insisted on by the House to the Human Rights Commission Bill
1980, consideration of the Senate’s Tast message lapsed at dissolution of the Parliament, VP 1978-80/1 378-9, 1483,

694 The Senate having insisted on disagreeing to amendments insisted on by the House to the Development Aliowance Authority
Amendment Biil 1996, the House ordered the bill 1o be laid aside, VP 1996/301,

695 VP 1920-21/139.

696 VP 1003179,

697 8.0, 258: VP 19153/204.

698 S.G.259

690 5.0. 261,

TO0 VP 1993-95/1920-36.
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In'whatever way the House disposes of a bill returned by the Senate after having been
amended by the House, the Clerk certifies accordmgly on the first page of the ‘mﬁ G

LAPSED BILLS

Prorogation of a Parliament by the Governor-General brings to a close a session of the
Parliament. The effect of a prorogation is to suspend immédiately all business until
Parliament is again summoned, Not only are the sittings of Parliament at an end, but all
proceedings pending at the time are quashed. On the other hand, a long adjournment
between sittings has no more technical effect on parliamentary proceedings than does an
adjourmnment from day to day, and when the House re-assembles all proceedings may be
restmed at the stage at which they were left, A dissolution has the effect of quashing all
proceedings, and there is no provision - for proceed-ings to be carried over from
Parliament to Parliament. : : :

Both Houses have provmons for the resumption of busmess that has lapsed due toa
prorogation of Parliament.” * Any bill which tapses by reason of a prorogation before it
has reached its final stage may be proceeded with in the next session at the stage it had
previously teached, provided that a periodical election for the Semate or a general
election has not taken place between two such sessicns. (The provise in relation to a
general election is necessary because on occasions the House has been prorogued prior
to it being dissolved for the purposes of an election,) The procedure is as follows:

“e If the bill is in the possession of the House in which it originated and has either not
been sent to the other House'” or, if sent, has been returned by message’™, it may be
proceeded with by a resolution of the originating House, restoring it to the Notice

-Paper. For example lhe Financial Corporations Bill 1973 was restored to the Notice
Paper of the House.” In the Senate examples are the Estate Duty (Termination) Bill
1973 [1974] and the National Health Bill (No.3) 1973 [1974] {both private
Senators’ bills)."” The stage which the bﬂl had reached at prorogation may be made
an order of the day for the next sitting” or for a specified future day.” Speaker
Holder, in a private ruling, held that a bill cannot be proceeded with on the day of
the 1esoiuuon to restore, as it must first be restored to and printed on the Notice
Paper.” More recently, a bill has been proceeded with immediately after the House
has agreed toa mouon Lhat the proceedmgs be resumed forthwith at the point where
they were interrupted.”’

If the bill is in the possession of the House in which it did not originate, it may be
proceeded with by resolution of the House in which it is, restoring it to the Notice
Paper, if a message has been received from the originating House requesting
resumption of consideration. Following prorogation of the Ist Session of the 28th
Parliament on 14 February 1974 the House requested the Senate to resume
consideration of the Australian Industry Development Corporation Bill 1973 and

L]

7641 5.0.260.

702 8.0, 264; Senate 8.0. 243, See Ch. on ‘The parliamentary calendar’ for the effect of prorogation and dissclution.

703 The Financial Corporations Bilt 1973 lapsed at second reading stage at prorogation in 1974, VP 1974/32,

T04 The Papuas (British New Guinea) Bill 1904 lapsed st stage of consideration in commmitiee of Senate amendments, VP 1965/21.
705 VP 1974/32.

706 1974724,

T VP 1974/32 NP 4 (12.3.74) 110,

708 VP 1908/17.

09 VP I008A2 NP3 (229083 12,

710 VP 1993-95/2353-4; 2360-2.
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7it

the National Investment Fund Bill 1973"", and the Senate requested resumption of
consideration of the Legislative Drafting Insutute Bill'1973 and the Parliament Bill
1973." The House orders consideration of messages requesting resumption of
consideration to be made an order of the day for the next sitting (the most common
practlce) orfora spccxhed future day.

Bﬂla appropnatmg revenue and moneys are deservmg of specml conszderd‘ucn n thlb
context. The Constitution pr0v1des B

A votc resolunon or proposed law for the appropnatlon of reveriiie or moneys shall not be pa.ssed

“unless the puipose of the appropriation has in ‘the same session [emphasis added] been

recommended by message of the Govemnor-General to the House in which the proposal originated.
On occasions when the ‘House has agreed to resume consideration ‘of a lapsed bill
appropriating revenue or moneys ‘which, of constitutional necessity, originated in the
House, and in respect of which a message from the Governor-General recomimending an
appropnation had been announced in the previous session, a new message 1s
announced.”” This has occurred before the motion to tesume proceedmgs was moved
and immediately after the motion to testore was agreed to.””® None of the bills on Wthh
the House has asked the Senate to resume consideration has involved an appropriation of
revenue and moneys, but the matter has been canvassed in the Senate.”” Senate requests
for resumption of consideration do not relate to bills appropriating revenue or moneys
(or taxation bills) as they are bills which the Senate may not originate.

Motions to resume proceedings on bills interrupted by prorogation and motions to
request the Senate to resume consideration may be debated. Any bill so restored to the
Notice Paper is proceeded with in both Houses as if its.passage had not been interrupted
by a prorogation, and, if finally passed, is presented to the Governor-General for assent.
Should the motion for restoration to the Notice Paper be not agreed to by the House in
which the bill: ongmated the hill mdy be re- mtmduced and proceeded with in the
ordinary manner.”"* :

~In 1990 the Senate, following suspension- of 118 standmg orders ‘sent a- message
requesting the House to resume the consideration of a bill which had lapsed in the House
at the dissolution of the previous Parliament. The House returned a message ‘to the
Senate to the effect that the request was irregular in that it requested action prevented by
the standing orders of the House and accepted parliamentary practice, and suggesting
that the Senate should introduce the bill again and transmit it to the House n accordance
with normal procedures The Senaic subsequcnt}y acted as suﬂgcsted

PRESENTATION OF BILLS TO THE GOVERNOR GENERAL

The COHSIItUElOIl pr0v1des> that on the presenidﬁcn Of proposed laws for assent, the
GovemopGene_ral declares, according to. his discretion but subject to the Constitution,
that he assents in the Queen’s name, or that he withholds assent, or that he reserves
assent for the Queen’s pleasure, or he may recommend amendments.” Before assenting,

7il VP 1974/32.

712 VP1974/45,

713 Constitution, s. 56,

714 VP 1905/18; VP 1908/33.
715 VP 1905/21.

716 VP 1908/33.

717 5 Deb, (30.8.05) 162834,
718 5.0.2064.

718 VP 1990-92/172, 156.
720 Constitution, s, 58,
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the Governor-General formally receives written advice from the Attormey-General as to
whether there are any amendments that the Governor-General should recommend, and
as to whether the Governor-General should, in the Attomey-General’s opinion, reserve
the bill for the Queen’s pleasure. This advice, known as the ‘Attorney-General’s
Certificate’, is prepared by the Office of Parliamentary Counsel.

Preparation of bills for submsssmn for assent

When a bill which originated in the House of Repreeentatwes has finally passed both
Houses in identical form, the assent copies of the bill are printed, incorporating any
amendments not yet incorporated and some minor adjustments, inchuding a special cover
and the addition to the back page of the Clerk’s certificate stating that the bill originated
in the House and has finally passed both Houses.”' The Clerk’s certificate _in the
circumstances of the passage of a normal bill is:

I hereby certify that this bill originated in the House of Represemauves and has been fma]ly passed
by the Senate and the House of Representalives.

On.the back page of the assent copy of a bill are pnnted the wmds of assent used by
the Governor-General as follows:

IN THE NAME OF HER MAJESTY, I assent to this Act.

Governor-General

{Date]

If a bill were to be reserved for assent, the Govemor General wauid cross out these
words and write in the following:

"1 resérve this proposed law for Her Majesty’s pleasure,

' S B Governor-General
[Dare]

The question has been raised as to whether it would be more correct to use the word
‘bill’ or the constitutional expression ‘proposed law’ instead of “Act’ in the words of
assent. The Parliamentary Counsel has expressed a view for the retention of the word
‘Act’, on the ground that the Governor-General &ssents to the bill and Lonverts 1t into an
Act, uho icty.

Four copies of bills are presented to the Governor-General for assent.”” When
asscnted to, two copies are returned, one Tor the originating House and one for the other
House.”™ The Governor-General’s Office retains one copy and forwards another to the
Office of Parliamentary Counsel.

it is desirable to have bills available for the Govemor-General’s assent before a
Parliament is prorogued or the House is dissolved.” This may mean that there is not
sufficient time for the ‘handmade’ assent copies of the bill to be prepared, and ordinary
copies, that is, a print of the bill with maruscript amendments, may have to be submitted
to the Governor-General. Where this occurs, the normal assent copies are obtained as
soon as possible and forwarded 1o the Official Secretary to the Govemor-General with a
note seeking the Governor-General’s signatare for permanent record. This procedure
may also be adopted in other circumstances where a clearly demonstrable need for
urgent assent exists.

721 8.0, 265, For bills which originate in the Senate, assent atrangemients are the responsibility of the Senate (Senste 5.0, 246).
722 8.0. 205,

723 Joint Standing Order 1.

724 See Ch.on “The parliamentary calendar”.
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The Governor-General advises each House by message of the assent to hills, and the
. 725
messages are announced in each House.

Presentation of first bill for assent

It has become the practice for the first bill to be assented to by a newiy appointed
Govemor-General to be presented by the Speaker in person, accompanied by the Clerk
of the House. The Attorney-General has sometimes been present also, and, as a formal
procedure, at the Governor-General’s request, prov1ded advme as o the desuabﬂlty of
dssent The Speaker informs Ehe House accordmgly

Governor-(}eneraﬁl’s assent forthwith

Other than on rare occasions the Govermnor-General, in the Queen’s name, is pleased
to assent to the bill forthwith. The Queen may disallow any law within a year from the
Governor-General’s assent, an action which has never been taken. Such disallowance on
being made known by the Governor-General by speech or message to each of the
Houses of Parliament, or by prociamation would annul the law from ﬁie day when the
disallowance was made known.”

Bills reserved for the Queen’s assent”

Resulting from the Statute of Westminster in the United Kingdom in 1931 and the
passing of the Starute of Westminster Adoption Act 1942™ by the Australian Parliament,
the necessity was removed of reservmg for the Queen’s assent certain shipping and
related laws. The Constitution ™ provides that proposed laws containing any limitation
on the prerogative of the Crown to grant special leave of appeal from the High Court to
the Privy Council shall be reserved for Her Majesty’s pleasure. However, since the
passing of the Privy Council (Limitation of Appeals) Act 1968”" and the Privy Council
(Appeals from the High Court) Act 19757, the latter bill being the last bill of any kind
reserved for the Queen’s assent”, it would appear that there will be no further bills
coming within this ground of reservation,

In respect of other bills reserved for the Queen’s assent, in the lack of any legal
requirement a decision would probably be based on the appropriateness of the bill (Flags
Act 1954) or the appropriateness of the occasion, that is, the Queen’s presence in
Canberra, or both (Royal Stvle and Titles Act 19737%). In the latter case the Prime
Minister informed the House that the Queera had indicated that it would give her pleasure
to approve the legislation personally

--A proposed law reserved for the Queen’s assent shall not have any force unless and
until within two years from the day.on which it was presented io the Governor-General

725 VP 1985-8T/673-3; T 1985-87/744-6. .

726 VP 1978-80/70; VP 1987-89/1061; VP 1996/235.

727 Comstitution, s. 59. The Constitution Alteration (Removal of Outmeded and Expended Provisions) Bill 1983 proposed to
remove this section, but the bill was pol submitted (o referendua:,

728 15 proposed laws have been reserved, see Appendix 19,

729 ActNo. 50 of 1942,

130 Constiution, $.74,

731 ActNo. 36 of 1968.

732 ActNo. 33 of 1975,

733 The Australia Act 1986, having been assented to by the Governor-General, came into operation on 3 March 1986 following
proclamation by the Queen during her visit to Australia, Gazette S85 {2,3.86),

734 ActMNo. 114 of 1973,

735 HR. Deb. (24.5.73) 2642,
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for the Queen’s assent the Governor-General makes known, by speech -or message to
. . - T34
each House, or by proclamation, that it has received the Queen’s assent.”™

Presentation of constitution aiteration bifls .

On the passage of a constitution alteration bill throngh both Houses, it is necessary to
present a copy of the bill to the Governor-General in order that a referendum may be
held. A certificate, signed by both the Clerk and the Speaker and indicating the date of
final passage, is printed at the top of the first page of the bill in the following terms:

THIS Proposed Law originated in the House of Representatives, and on [date}, finally passed both

Houses of the Parliament. There was an_ absolute majority of each House io the passing of this

Proposed Law. In accordance with section 128 of Lhe Constitution, the ?roposed Law is reqmred to

be submltt{:d to the electors.

In the case of a constitution alteration bill which has twice passed the Housc and which
has on each occasion been rejected by the Senate or the Senate has failed to pass it or
passed it in a form not agreeable to the House of Representatlves both bills passed by
the House are presented to the Governor-General with certificates signed by the Cl ferk
and the Speaker. For example, the certificates in respeci of the Constitution A]terauon
(Simultaneous Elections) Bill 1974 was on the first occasion as follows:
THIS. Proposed Law originated in the House of Represemduves and on 14 November 1973 was
passed by the House of Represeniatives by an absolute majority as required by section 128 of the
—Constitution. The Proposed Law was transmitted to the Senate on 15 November 1973 and had not
been retumed to the House of Representatives at the date of the prorogation of the Parliament on
. 14 February 1974,
and on the second occasion:

. THIS Proposed Law onvmaled in the House of Reprcsenldtwes dnd on 6 March 1974 was passed by
an absolte majority as required by section 128 of the Constiition. The Proposed Law was
" transmitted to the Senate for ifs concurrence on 6 March 1974 and has not to cldte been wtumed o the
Haouse.,

The certificate m respect of the Constitution Alteration (Mode of Altering the
Consntution) Bill 1974 introduced on the first occasion was in the foliowing form:

THIS Proposed Law originated in the House of Represemauves and on 21 November 1973 was
passed by the House of Representatives by an abselute majority as required by section 128 of the
Constitution. The Proposed Law was fransmitfed to the Senate for its concurrence on 21 November
1973. On 4 December 1973 the Senate retomed the Proposed Law with amendments to which the
House of Representatives did not agree. On 5 December 1973 the Senate insisted upon its
amendments disagreed to by the House. The House insisied on disagreeing to the amendments
insisted on by the Senate and the Bill was latd aside.

The certificate in respect of the bill introduced on the second occasion was similar to that
for the Constitution Alteration (Simultancous Elections) Bill as indicated above,

'Where a constitution alteration bill has been approved by the electors, and no petition
disputing the referendum has been filed in the time allowed by law, the following
certificate is printed on the bill and signed by the Clerk and the Speaker:

THIS is a copy of the Proposed Law as presented to the Governor-General, and, according to the
Constitution, in pursuance of a Writ of His Excellency the Govemor-General, submitted to a
Referendum of the Electors. The period aflowed by law for disputing the Referendum has expired,
and no petition disputing the Referendum, or disputing any refuim or statement showing the voting ont
the Referendum, has been filed. The said Proposed Law was approved in a majority of the States by a
majority of the Electors voting, amnd also approved by a majority of all the Electors voting.
The Bill is now presented to the Governor-General for the Queen’s assent,

736 Constitution, s. 60; VP 1973-74/465.
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Amendment recommended by Governor-General”’

The Constitution makes provision for the Governor-General, in practice on the advice
of the Attorney-General, to retumn to the House in which it originated, a proposed Jaw
presented for assent with a recommendation for amendment.” On all occasions of such
amendments the Governor-General has acted on advice when it has become apparent to
the Government, after a bill has passed both Houses, that further amendment to the bill is
desirable, for example, by reason of an error in the bill. On ali but one occasion (se
below) the Houses have agreed to the amendments recommended. : .
- ‘Standing orders 266 to 269 supplement the ‘constitutional-provision concerning
amendments recommended by the Governor-General to bills presented for assent. Such
amendments are considered and dealt with in the same manner as amendments proposed
by the Senate.” Any amendment is recommended by message and is considered by the
House.™ ' o o o o '

When the House has agreed to any amendment proposed by the Governor-General
with™ or without'” amendment, such amendments, together with any nc:cg:ssaijy
consequential alterations, are forwarded to the Senate for its concurrence. The House
transimits to the Senate by message a copy of the Governor-General’s message, together
with a copy of the bill forwarded for assent, acquaints the Senate of the action the House
has taken in respect of the amendment, and requests the concurrence of the Senate.””
Any amendments made by the Senate are dealt with in the same manner as amendments
made by the Senate in bills originating in the House.”™ The Senate retumned the message
of the Governor-General recommending amendments in the Customs Tariff (British
Preference) Bill 1906, together with a copy of the bill as presented for assent, and
acquainted the House that the Senate had disagreed to the amendments recommended by
the Govemnor-General. The message from the Senate was ordered to be taken into
consideration forthwith and the House resolved not to insist on the amendments
disagreed to by the Senate.”” The Govemor-General reserved the bill for the King’s
assent which was never given, o S

Amendments recommended by the Governor-General in bills which originated in the
Senate and which have been agreed 1o by the Senate are forwarded for the concurrence
of the House by means of message. The form of the message is similar to that of the
House and conveys recommended amendments of the Governor-General and an assent
copy of the bill.” The message is considered in the same manner as amendments made
by the Senate on the House’s amendments to bills first received from the Senate.™

When recommended amendments are made, the assent copy of the bill is reprinted
and presented again to the Governor-General for assent. The Speaker and the Clerk sign
letters to the Governor-General and the Official Secretary, respectively, confirming that
the recommended amendments have been made. If any amendments recommended have

737 14 proposed laws have been returned to one or other of the Houses by the Governor-General recommending amendments see
Appendix 19.

738 Constitution, s, 58,

739 5.0.266.

T40 VP 1974-75/532,

741 VP 1905/147,

742 VP 1974-75/532.

743 V1974-75/562-3.

744 8.0.267.

745 VP 1906/175.

Fd46 VP 19127293,

747 5.0. 268,
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been disagreed to by the House, or if no agreement between the two Houses is arrived at
prior to the last day of the session, the Spedkﬁl shall again present the bill for assent in
the same form as it was 0r1gma11y presented :

Errors in respect of bills assented to

In 1976 the Governor-General ‘purporiedly assented to a bﬂl which had not been
passed by both Houses of Parliament as required by section 58 of the Constitution. A
States Grants (Aboriginal Assistance) Bill 1976 passed the House™ but did not proceed
past the second reading stage in the Senate. A second bill, %li'ghtly different in content but
with exactly the same title, passed the House™ and the Senate,” Due to a clerical error
in the Department of the House of Representatives, the Clerk’s certificate, as to the bill
having originated in the House and having finally passed both Houses, was placed on the
first bill which had not passed both Houses and the bill was assented to by the Governor-
General. When the error was discovered, the Governor-General cancelled his signature
on the incorrect bill and gave his assent to the second bill, which had passed both
Houses.” :

Itis con&dered that shoulci a bﬂl be assented to with typogr. dphical or clerical errors in
it (such as might resuit from incorrect re-nmmbering of clauses following amendment), if
necessary a court would interpret the Act so as fo remedy the mistake (the ‘slip rule”)
and there would ‘be no question of invalidity. Dependmg:, on the elrcumsﬁan(_es.
legxslat}ve amendment dL a suitable time may still be desxabie

Pubhcatmn of Acts

Acts are numbered in each year in arithmetical series, beginning with the number I,
the order of assent.”” When the signed assent.copy of the Act is returned from the
Governor-General, details concerning Act number and date of assent are transposed to a
‘publication’ copy of the Act. If there is no commencement provision the date of
commencement is inserted (although modern practice is that explicit commencement
provisions are always included in bills). While it is not possible to make corrections in
bills afier assent, typographical corrections found necessary during the checking
processes before assent may be made. Since 1985 the dates of Ministers’ second reading
speeches in each House have been noted on the last page of the Act. When the Act has
been printed with the additional details and the new material checked, the Australian
Governmeni Publishing Service is given permission to release copies of the Act.

Detajls of assent are published in the Gazette by the authority of the Clerk of the
House {or the Clerk of the Senate for bills originating in the Senate). The Gazette
notification shows the Act number, long title, short title and date of assent.

Presentation of double dissolution bills™

When a Prime Minister is to request the Governor-General to dissolve both Houses of
the Parliament in respect of a bill {or bills), the Prime Minister asks the Clerk in writing

748 5.0.269.

749 VP 1975-77/240.

730 VP 1976-T7/480.

751 119677528,

752 VP I9TE-TTSTS; HR, Deb. (15.2.77) 2-10.

753 Advice from Attorney-General’s Department, 17 October 1995,
754 Acts Iterpretation Act 19601, 8. 39,

755 See afso Ch. on “Disagreements between the Houses'.
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for a copy of the bill, duly certified by the Clerk as to the proceedings in the House on
the bill, to accompany the submission to the Governor-General. There is no requirement
of the Constitution or the standing orders of the House in respect of such a certificate,
but it has become the practice for such a centificate to be attached to a copy of a blii
which s to be the basis of a request for a dissolution of both Houses.

A certificate reciting the parliamentary history of the bill is attached to the Minister’s
copy of the bill as first introduced and also to the second bill introduced after the interval
of three months, with the exception of a bill amended in the House, in which case the
third reading print is used for the first bill and the Minister’s introduced copy for the
second bill. The traditional form of the certificate has been as follows:

THIS Bill originated in the. House of Representatives and, on [date], was passed by the House of
Representatives, The Bili was transmitted to the Senate for its concurrence on [date] and
e had not been retwned to the House of Representatives at the date of the prorogation of the
Pardiament on [date]; or .
"+ has not to date been refurmed to the House,

Where the history of the bill has been more complex the certificate reﬂects this; for
example, the certificate used in respect of the Petroleum and Minerals Authority Bill
1973 as first introduced, one of the six bills submmed as a basis fora doubie drssolutlon
on 11" April 1974, was as follows:

THIS Bill originated in the House of Representatives and on 12 December 1973 was passed by the

House of Representatives. The Bill was transmitted to the Senate for its concurrence on 12 December

1973 and had not been returned to the House of Representatives at the date of the prorogation of the

Parliament on 14 February 1974. The Bill lapsed by reason of the prorogation. On 7 March 1974 the

House of Representatives requested the Senate to resume consideration of the Bill and on 13 March

1974 the Senate acquainted the House that it had agreed to resume consideration of the Bill, To date

the Bill has not been returned to the House,

Should the deadlock between the Houses in respect of the Ieglslanon contmue after
the double dissolution, section 37 of the Constitution provides further that the Governo-
General may convene a joint sitting of members of both Houses, which may deliberate
and shall vote together on the proposed law. In 1974, the only occasion when a joint
sitting for this reason eventuated”", the Prime Minister requested certified copies of the
six bills indicating details of their subsequent consideration by the Houses following the
double dissolution. The bills were necessary to support a submrission to the Goveinor-
General for the convening of a joint sitting. A certificate similar to those used on the bills
submitted for the double dissolution was aftached to a copy of each of the bliEs (And see
Chapter on ‘Disagreements between the Houses’.)

DELEGATED LEGISLATION

DPrelegated (also known as subordinate) legisiation is legislation made not directly by
an Act of the Parliament, but under the authority of an Act of the Parliament, Parliament
has vegularly and extensively delegated to the Executive Government limited power 1o
make certain regulations under Acts.”” Other forms of delegated legislative authority
include: ' '

e ordinances (of Territories and regulations made under those ordinances™);

756 See Ch. on ‘Disagreements between the Houses”.

757 Regulations, etc., made under authority of an Act are required to be tabled and are included in the sessional index of papers
presented to Parfiament.

7538 E.g repulations made under the Christmas Istand Act 7958, the Cocos (Keeling) Istands Act 1953 and the Heard Island and
McDonald Islands Act 1953,
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& determinations (for example, of the Public Service Commisstoner and the Presiding
Ofﬁcers7 * and of the Remuneration Tnbunal “y;

762
e orders”™ and rules’™;

s by-laws'™;

e principles, declarations, notices, plans of management.

Delegated legislation can take a multitude of forms and this tist is not comprehensive.

Delegated legisiation is necessary and often justified by its facility for adjusting
administrative detail without undue delay, its ﬂemb;iﬂy in matters likely to change
regularly or frequently, and its adaptabzhﬁy for other matters such as those of technical
detail. Once Parliament has by statute laid down the principles of a new law, the
Executive may by means of delegated legislation work out the application of thc law in
greater detail within, but not exceeding, those principles.

It is pessible, although rare, for the power to amend Acts by regulation to be
delegated. The Re-establishment and Employment Act 1945 gave the Governoif-Gérieral
power to make regulations providing for the repeal or amendment of, or addition to, any
provision of the Act™; subject to the disallowance provision of the Acts Interptetation
Act.”® The power thus given was unusual, and one that should not be given except under
special circumstances (a war-time limit was placed ‘on any amendments of the Act
effected by the regultations). The Attomey-General stated that in this case it was thought
that the methods for re-establishment and employment laid down in the Act, being to
some extent of an experimental nature, might need urgent revision from time o time in
the light of experience, and, for that reason, the regulation-making power had been
extended. Moreover, the cessation of operation of any regulation under the Act at the
termination of the war would then necessitate an overhaul of the Act and amendments
made by regulations.”” The Re-establishment and Employment Act 1951 repealed the
power of amendment by regulation and provided for the repeal of the Re- e%tabh shment
and Employment Regulations and the continuance of certam amendments,” In more
recent times the Administrative Arrangements Act 1987 empowered the Governor-
General to make amendments to any Act by regulation if made necessaly or convenient
as a result of specified new administrative arrangements. However, a sunset promsxon
prowded that this &.ecuon Of the Act would only be in effect for one vear.”™

Parliamentary scrutiny and control

All regulations, ordinances, and so on, made under an Act are required to be notified
in the 'Gazet_te.760 They are also required to be laid before each House, thereby becoming
subject to parliamentary scrutiny and the Parliament’s ultimate power of veto. Some
Acts prescribe a time within which regulations, ordinances, and so on, are to be laid
before cach House of Parliament,

759 Under the Public Service Act 1922,

760 Under the Remuneration Tribunals Act 1973.

161 E.g. under the Environment Protection (Impact of Proposals) Act 1974,
162 E.g. rules of court under the Family Law Act 7975,

763 E.g. under the Federal Afrports Corporation Act 1986.

164 Re-establishment and Employment Act 1945, 5. 137

165 Acty Interpreiation Act 1901, 5. 48,

766 See Senate Standing Comeitter on Regulations and Ordinances, 6th repart, 8.1 (1946483 4.
107 Re-establishment and Employment Act 1951, 88,3, 13,

T68 Administrarive Arvangemenis Act 1987, s, 20(2).

T69 Acts rerprefation Act 1901, s 48(1¢a).
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The requirements for tabling and disallowance vary considerably and consultation of
the appropriate Act is necessary to ascertain the conditions operating in relation to any
particatar form of delegated legisiation or type of instrurment.

If no time is prescribed in the enabling Act, the Acts [nterpretation Act 1901 requires
flrat regulations shall be laid before each House within 15 sitting days after being
made.”” Unless laid before each House within the specified time limit, regulations are
void and have no effect.”’’ In practice the tabling period may extend for some time, as a
long adjournment or even dissolution and election could imtervene between sitting days.

. After a regulation has been made, no regulation (e same in substance can be made
while the original regulation remains subject to the tabling requirement, unless the
remaking of the regulation has been approved by both Honses, or while a wguiat}on
remains subject to a notice of motion of &sallowance

Approvai

The Parfiament’s control of delega,ied legmlatwn is usudHy exercmed throuoh the
disallowance procedure, An altemative means of parliamentary control is to provide that
specific delegated legislation may come into force only with the explicit approval, by
affirmative resolution, of both Houses. Although not common, this practice has been
used from time o time in recent years, espectally in respect of certain types of legislative
instrimernt varlously described as statemnents, chaﬂers, . agreements, declarations,
guidelines, etc.” .

An Act may provide for the Houses to be able © ameﬂd the mslmmem in quesuon
duaring the process of approving it. If one House amends such an instrument the other
House is informed by message, and when the message is considered, the motion put, for
example, “That the House approves the fozm of agreement ... as amended by the Senate
and conveyed in Senate Message No. .. .. The motion can be amended {0 amend the
amendments or make further amendments.” :

The conditions for approval vary and depend on lhe requlrcmem of the paxﬁcular Act
The requirement may be simply that an instrument must be approved by both Houses to
come into effect.”” A more complicated requirement may be, for example, that an
instrument comes imo effect after 15 siiting days of being tabled in both Houses, uniess
a notice of motion to amend the instrument is given in either House, in which case the
instrument, whether or not amended, must be approved by both Houses.” -

While notices of motions of approval moved by Mmisters, are taken as govemrnem
business, motions of amendment as in the above example, would in the normal course be
moved by opposn}on Members and be sabject (o the usual private Members’ business
procedures.”

Approval provisions have sometimes been mscrted into bills in the Senate when it has
been thought that particular instruments merited special control procedur es.” However,
there may on occasion be another reason for their use—the approval of regulations by
both Houses at the time of tabling does offer the possibility of a more rapid and certain

T Acts Feerpretation Act J901, s, 48(1).

TTL Acts Interpreration Act 1901, s. 48(3),

V72 Acts Interpreration Act 1901, ss. 48A, 48B.

F73 VP 1990-92/515-G, 12901,

774 VP 1990-92/472-5.

775 See, for example, amendments moved at VP 1987-89/1622-3.

776 ‘Form of agreement’ under the Aged or Disabled Persans Care Acr 7954, 55, 10DA, 1008,
TTT VR 990925379 (amnendmens raovedy, 599 {order of day discharged by movery,

778 Qdgers, Tib edn, p. 345.
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outcome than waiting the required period for petential disallowance. An Act has
provided for either disallowance or approval in respect of the same regulations—the
disallowance procedures ceasing to apply in the case of the regulations being
approved.””

Disaiiowance

In most cases regulations, etc. are effective unless and until disallowed, but an Act
may provide that a legislative instrument made pursuant to it does not come into effect
until the disallowance period has expired. Either House may, in pursuance of a motion of
which notice’™ has been given, within 15 sitting days after any regulations have been
laid before that House, pass a resolution disallowing any of those regulations, and the
regulations thereupon cease to have effect,™ If the motion has not been withdrawn or
otherwise disposed of, that is, passed or rejected, at the expiration of 15 sitting days after
the notice was given, the regulations specified in the motion are thereupon deemed fo
have been disallowed.™

if, before the exp1rat10n of 15 sitting days after a notice of motion of d1sa110wance has
been given, the House is dissolved, expires, or the Parliament is prorogued, and the
motion has not been withdrawn or otherwise disposed of, the regulations are deemed to
have been laid before the Hou@e on the first sitting day after the dissolution, expiry or
prorogation, as the case may be.” Any notice to disallow given in the prewous sessmn
or the last session of the previous Parliament, must be given again to have effect.”

‘Where a regulation has been disallowed or is deemed to have been disallowed, no
regulation being the same in substance may be made within six months after the date of
disallowance unless the House concerned has rescinded its resolution of disallowance or
approved the re-making of the regulation, as the case may be.”

An Act may specilically altow for the disallowance of part of a regulation made under
its authority.”™ However, as the Acts Interpretation Act refers to the disallowance of
regulations in their entirety, it is possible that an attempt, pursuant to that Act, to disallow
a regulation partially might be challenged as ineffective. Part of a management plan has
been disallowed by the Senate.”

The provisions of an individual Act in reqpect of delegated legislation may override
the general provisions of the Acts Interpretation Act—ifor example, by replacing the 15
day tabling and disallowance periods with different periods.™ The passage of a
resolution of disallowance or the deemed disallowance of an instrument is notified in the
Gazette ‘for general information’ by the Clerk of the House responsible.”™

719 Telecommunications Act 1991, 35 408-9— see 8. Deb, (14,1191} 32534,

780 A nolice of disalowance given by a Private Members is placed under Notices, Private Members” Business, NP 133 (11.12.86}
9744. A notice of disallowance given by a Minister is placed vnder Government Business, NP (9.11.96) 8312, In each case a
nofe to the following cffect added: {Norice given {dare]. Regulation will be deemed 10 have been disallowed unless this
motion is disposed of within {number of sitting days remaining] including foday).

T8 Acts Interpretation Act 1901, s, 48(4) ; VP 1980-83/221.

T82 Acts Interpretation Act 1901, s. 48(3) ; NP 98 (10.5.79) 5354; NP 28 (11,9.96) 941.

783 Acts Interpretation Act 1901, s. 48(34),

T84 A ‘new’ 15 sitting day period thus commences,

TS Acts Interprefation Act 1901, 5. 49 VP 1996/502,

786 E.g. Seat of Government (Administration) Act 1910, 5. 12,

787 T 1987-89/1801.

788 Telecosmpnicarions Act 1991, ss, 408-9——changed to 5 days for reguiations and instruments made diring 2 restricted time,
see 8. Deb, {14,11.91) 32534,

789 Gazette GN2 (13,5.87) 55, 5344 (18.5.96),
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Reckoning of time

" Parsuant to the Acts Interpretation Act any period of time prescribed or allowed by an
Act dating from a given day, act or event, unless the conlrary intention appears in the
Act, is reckoned exclusive of the day of such act or event.” The day on which a
regulation is tabled therefore is not taken into account for the purposes of determining
the number of sitting days within which it may be disallowed. A sitting may extend
beyond a calendar day but constitute only one sitting day.” Similarly a sitting which is
suspended and resumed on a later day constitutes only one sitting day.”* Any disputed
guestion-on the reckoning of time would be initially, at least, for the House itself to
decide. The possibility of the matier being subsequently the subject of Litigation in the
courts cannot be ruled out, m which case it could be a matter for the courts to COﬁSId@l

‘\Eotice to dzsaimw before tabhng

The question has been raised as to whether a notice of motion disallowing a
regulation should be accepted before the regulation is laid before the House. The matter
was canrvassed in the Senate in 1942 when a Minister informed the Senate that Senators
could move for the disallowance of a reguiation w1thout it bemg tableci based upon the
High Court judgment in Dignan’s case,’

In response to a request for an opinion, the Attorney-General’s Department advised
the Clerk of the Senate on 25 March 1942 that the decision in Dignan’s case should still
be regarded as authority Tor the proposition that it is not a condition essential to the
validity or operation of a resolution of disallowance that the regulations should first be
laid before the House. The Chairman of the Senate Regulations and Ordinances
Cormunittee, in a memorandum on the disallowance of regulations, and on the judgments
in Dignan’s case, concluded that the question of whether disallowance is effective where
a regulation is not laid before the Senate (or the House) was still an open one as far as
the High Court was concemed, and that any doubt on the matter could be avoided if
motions for disallowance were not moved before the regulations were tabled.”™ It is
considered that a similar attitude might commend itself o the House of Representatives.

In the House a notice of motion has been given before the relevant regulations were
tabled. On 29 November 1940 Statutory Rules No. 269 (National - Security Aliens
Conrol Regulations) were made, and on 3 December 1940 a Member gave a notice of
motion for their disallowance, whereas the regulations were not tabled untit 9 December
1940, On 2 April 1941 the Member raised a matter of privilege in which he claimed
that the regulations were null and void as his motion for disallowance had not been dealt
with within 15 sitting days after notice was given, The Minister replied that he believed
the motion was out of order as it was placed on the Notice Paper some days before the
statutory rules were tabled; if the Member wished to take any action in the matter, the
opportunity to do so was still open to him. The Speaker stated that the question of
whether the statutory rules were null and void was a matier of law, the curtailment of any
rights of the Member was a matter of privilege. The Member concluded, not by moving
a motion relating 1o privilege, but rather by giving notice of motion of want of

TO0 Acts Inrerpretation Ace FO0T, 8. 36(1).

791 VP 1978-80/596,

792 VP I917--19/171; see aiso Ch. on ‘Routing of business and the sitting day”.

793 8. Deb. (6.3.42) 235; Dignan v Austrafian Stecomships Pry Lid (1931) 45 CLR 188,
794 Cdgers pp, 3478,

TO5 NP7 (412,400 15 VP 1940-43/45,
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confidence in the Minister. Later in the day, standing orders having been suspended, the
Member moved the motion of want of confidence but it lapsed for want of a seconder.™

Delegated legislation procedure in the House -

Regulations, ordinances, and so on, afier notification in the Gazette, are delivered to
the Clerk (or officers of the House) and are recorded in the Votes and Proceedings.
Legislation so delivered to the Clerk is deemed to have been tabled in the House on the
day on which it is recorded in the Votes and Proceedings. :

Debate can occur if regulations, and so on, are tabled in the House in the same
manner as ordinary papers and a motion to take note of the paper or papers is moved. An
example of this occurred in 1986 when a’ Minister tabled ‘an amending regulation to
certain Export Control {Orders) Regulations and made a ministerial statement
concerning them. Debate ensued on the question that the House take note of the papers
{regulation and statement) to which a Member moved an amendment to disallow the
regulation; debate was adjoumcd and not resumed.” :

Of the hundreds of pieces of delegated k:glslatlon tabIed each year very few are ever
formally considered, let atone disallowed, by the House. Notices of disallowance, almost
invariably given by private Members™, are subject to the same procedures as other
items of private Members” business. However, in view.of the fact that disallowance will
occur unless a notice is called on and dealt with within the speafled time, the general
practice is for standmg orders to be suspended to permit them to be moved and debated
during government business time.”

Regulations and Ordinances Committee

The Senate, in 1932, established by standing order a Standing Committee on
Regulations and Ordinances to be appointed at the commencement of each Parliament,
to which all regulations, ordinances and other instruments made under the authority of
Acts of the Parliament, which are subject to disallowance or disapproval by the Senate,
and which are of a legislative character, stand referred for consideration and, if
necessary, report. The committee scrutinises delegated legislation to ensure:

¢ that it is in accordance with the statute;

s that it does not trespass unduly on personal rights and liberties;

o that it does not unduly make the rights and liberties of citizens dependent upon
administrative decisions which are not subject to review of their merits by a judicial
or other independent eribunal; and

s that it does not contain matter more appropriate for parliamentary enactment.

The committee traditionally operates on a non-partisan basis and refrains from
considering the policy of delegated legislation. The committee’s reports usually consist
of accounts of amendments made fo legislation to accommodate the committee’s
objections. Notices of disallowance are given on occasion, but these are often withdrawn

BO

796 VP 1940-43/103, 165, HR. Deb. (2.4.41) 504-5, 353-7,

T97 VP 1985-87/882. If passed it is considered thal this amendment would noi have been effective, as disallowance must be
pursuant to a motion of which notice has been given.

798 An exception being notices by Ministers at the beginning of 38th Parliament disallowing regulations made under the
previous Government. LR, Deb. (28.596} 1570, FLR. Delb, (29,5,96) 1769, These notices were Jisied under Government
Business.

TH9 VP 1593-95/1499,

800 Senate 8.0. 23,
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after undertakings are recclved from Ministers, for example, to have provtslons
changed.™

Legislative Instruments Bill 1996

The Legislative Instruments Bill 1996 was being considered by the Parliament as this
publication went to press. The bill uses the term ‘legislative instrument’ to cover the
wide range of delegated legislation, althovgh specific types of delegated legislation are
excluded from the definition of legislative instrument and thus from the application of
the bill. annpal features of the proposed niew arrangerments are summarised belew

1 ncorpor ation of pmwszons of the Acts Intei pretation Act

The bill re-enacts, with some amendment, the provisions of sections 46A and 48 to 50
of the Acts Interpretation Act that relate to regulations and extends their operation to all
legislative instruments. Changes include the provision for registration to replace gazettal
as the means of publication of legislative instruments, and the requirement for their
tabling in each House within 6 sitting days following registration (including cases where
an existing Act prescribes a different tirse period). An expldnatory statement Ior each
instrument rust also be tableci S

Nonfzcanon of mlentmn to make legislative mstrumems and consultation

. Makers of Eeglslauve mstrument% are required, in most circumstances, to notify their
intention to make a legislative instrument and then to consult with persons and
organisations likely to-be atfected by the proposal.

Register of Legislative Instruments

All new legislative instruments made are required to be recorded in the Federal
Register of Legislative Instruments. The Register is a public document and the Principal
Legislative Counsel is required by the Act to ensure that the public has teagonable access
to the Register and to copies of instrurnents and information contained in the Register.
Generally, a legislative instrument that is required to be registered is not enforceable
unless the instrument is registered.

The bill provides for pre-existing legislative instruments to be progressively
registered. If a pre-existing legislative instrument is not registered on or before the
relevant date it is taken to be repealed.

Disallowance

The bill provades for a House to disallow a legislative instrument in its entirety or to
disallow a provision or provisions within a legislative mstrument.

A House may resolve to defer consideration of a motion to disallow a legislative
instrument for a period of up to six months to enable the instrument to be remade or
amended to achieve a specified objective identified in the reselution. This provides an
option to a House where it finds an instrument in some way objectionable but where
immediate disallowance would have unacceptable consequences.

Where an instrument is made fo amend, repeal or replace an instrument subject to a
resolution deferring consideration of a motion of disallowance, the new instrument is not
subject to the consultation requirements of the Act.

801 For the history and operations of the commitiee see Odgers, 7th edn, pp, 354-6.
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The disallowance procedures do not apply to a legislative instrument which,
accordance with its enabling ltegislation, does not come into operation unless 1t is
approved by either or both Houses of Parliament. : :

Sunset provisions

With some excepuons a five year sunset clagse is imposed on all registered
instraments, mcludmg pre-existing mstruments In the latter case the Act prowdes for the
legislative instrument and the provisions of any othier iegislauve instroment that amend it
to cease to be i force on the fifth anniversary of the last day it couid have been
registered.

THE INTERPRETATION OF ACTS

Construction of Acts subject to the Constitution

Every Act must be read and construed subject to the Constitution, and so as not to
exceed the legislative power of the Commonwealth,™ In some circumstances an Act
may be read down or read as if it did not contain any invalid provisions, so that it may be
given effect to the extent that it is not in excess of the power of the Commonwealth.”

Regard to purpose or object of Act

In the interpretation of a provision of an Act, a construction that would promote the
purpose or object underlying the Act, whether expressly stated in the Act or not, must be
504
preferred.

Use of extrinsic material in the interpretation of an Act

If any material not forming part of an Act is capable of assisting in the construction of
a provision of the Act, consideration may be given to the material to confirm that the
meaning of the provision is the ordinary meaning conveyed by the text, or to determine
the meaning of the provision when the provision is ambiguous or obscure or the ordinary
meaning conveyed by the text leads to a result that is manifestly absurd or unreasonable.

Material that may be considered in the interpretation of a provision of an Act

includes:

@ afl matters not forming part of the Act that are set out in the document containing
the text of the Act as printed;

e any relevant report of a Royal Commission, Law Reform Commission, committee
of inguiry or similar body that was laid before either House before the provision
was enacted; :

@ any relevant report of a parliamentary committee presented before the provision
was enacted;

@ any treaty or other international agreement referred to in the Act;

e any explanatory memorandum relating to the bill containing the provision, or any
other relevant document, that was Taid before, or furnished to the members of, either
House by a Mindster before the provision was enacted;

e a Minister’s second reading speech on the bill containing the provision;

802 Acts Interpretation Acr 1907, s, 15A.
803 E.g. see Bank of New South Wales v. Commonwealth (1948) 76 CLR 371,
804 Acts Interpretation Act 1901, 5. 15AA,
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e any document that is declared by the Act to be a relevant document; and
e any relevant material in the Jourmnals of the Senate, the Votes and Proceedings of the
House of Representatives or in any official record of parliamentary debates.

In determining whether consideration should be given to extrinsic mateial, or in
considering the weight to be given to any such material, regard shall be had to the
desirability of persons being able to rely on the ordinary meaning conveyed by the text
of the provision, taking into account its context and the purpose or object underlying the
Act, and to the need to avoid profonging legal or other proceedings  without
compensating advantage.”

805 Acts Interpretation Act 1901, 5. L1SAB and see Pearce and Geddes, op <it, pp. 48-68 for commment on the pmmcal application
ofs. 15AB. :




