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1

MEETING OF SENATE

The Senate met at 9 am. The Deputy President (Senator Hogg) took the chair and read
prayers.

NOTICE

Senator Nettle: To move on the next day of sitting—That the Senate calls on the
Government to bring Mr David Hicks home from Guantanamo Bay. (general business
notice of motion no. 660)

COPYRIGHT AMENDMENT BILL 2006

Order of the day read for the further consideration of the bill in committee of the
whole.

In the committee
Consideration resumed of the bill, as amended.
Bill, as amended, agreed to.
Bill to be reported with amendments.

The Deputy President (Senator Hogg) resumed the chair and the Temporary Chair of
Committees (Senator Brandis) reported accordingly.

On the motion of the Minister for Justice and Customs (Senator Ellison) the report
from the committee was adopted and the bill read a third time.

INDEPENDENT CONTRACTORS BILL 2006
WORKPLACE RELATIONS LEGISLATION AMENDMENT (INDEPENDENT
CONTRACTORS) BILL 2006

Order of the day read for the consideration of the bills in committee of the whole.

In the committee
INDEPENDENT CONTRACTORS BILL 2006—
Bill taken as a whole by leave.

Explanatory memorandum: The Minister for Fisheries, Forestry and Conservation
(Senator Abetz) tabled a supplementary explanatory memorandum relating to the
government amendments to be moved to the bill.
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On the motion of Senator Abetz the following amendments, taken together by leave,
were debated and agreed to:
Clause 7, page 6 (line 30) to page 7 (line 3), omit paragraph (1)(c), substitute:

(c) without limiting paragraphs (a) and (b)—expressly provide for a
court, commission or tribunal to do any of the following in
relation to a services contract on an unfairness ground:

(1) make an order or determination (however described)
setting aside, or declaring to be void or otherwise
unenforceable, all or part of the contract;

(i1) make an order or determination (however described)
amending or varying all or part of the contract.

Clause 7, page 7 (line 21), at the end of subparagraph (2)(b)(ii), add “or”.
Clause 7, page 7 (lines 22 and 23), omit subparagraph (2)(b)(iii).

Clause 8, page 8 (line 32), omit “rights”, substitute “protection”.

Clause 12, page 10 (after line 28), at the end of the clause, add:

(3) Inreviewing a services contract, the Court must only have regard to:
(a) the terms of the contract when it was made; and
(b) to the extent that this Part allows the Court to consider other
matters—other matters as existing at the time when the contract
was made.

(4) For the purposes of this Part, services contract includes a contract to
vary a services contract.

Note: The effect of subsection (4) is that a contract to vary a services
contract can be reviewed under this Part, as the contract to vary
will itself be a services contract.

Clause 14, page 11 (lines 23 to 26), omit the definition of other review
proceedings, substitute:

other review proceedings means proceedings in relation to a services
contract:

(a) under a provision of a law of a State or Territory that makes
provision as mentioned in paragraph 7(1)(c) and is not affected
by the exclusion provisions; or

(b) under a provision of a law of the Commonwealth, or of a State or
Territory, that is specified in regulations made for the purposes
of this paragraph.

Clause 15, page 12 (lines 11 to 16), omit subclause (2).
Clause 15, page 12 (lines 26 and 27), omit subclause (5).
On the motion of Senator Abetz the following amendment was debated and agreed to:

Clause 7, page 7 (lines 10 to 14), omit paragraph (2)(a), substitute:
(a) alaw of a State or Territory, to the extent that the law deals with

matters relating to outworkers (including entry of a
representative of a trade union to premises for a purpose
connected with outworkers), other than matters mentioned in
paragraph (1)(c); or

Question—That the bill, as amended, be agreed to—divided in respect of Part 4.

Question—That Part 4 stand as printed—put and negatived.
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Senator Murray moved the following amendments together by leave:

Clause 3, page 3 (lines 1 and 2), omit paragraph (2)(a), substitute:
(a) the definition of employee in the Workplace Relations Act 1996;
and

Clause 5, page 4 (line 8), at the end of subclause (1), add:
; but (d) is not a contract for the supply of labour as an employee within
the meaning of subsections 5(1A) to (1F) of the Workplace
Relations Act 1996.

Debate ensued.
Question—That the amendments be agreed to—put and negatived.
Senator Murray moved the following amendments together by leave:

Clause 7, page 7 (lines 15 to 26), omit paragraphs (2)(b) and (c), substitute:
(b) alaw of a state or Territory, to the extent that the law:

(i) applies to a services contract that relates to the
performance of road transport work by the independent
contractor, other than a services contract to which an
independent contractor that is a body corporate is a party,
unless the road transport work to which the contract
relates is wholly or mainly performed by a director of the
body corporate or a member of the family of a director of
the body corporate; and

(i) makes provision in relation to such a contract, including
but not limited to provision about any one or more of the
matters specified in paragraphs (1)(a), (b) and (c); or

(c) without limiting paragraph (b), any of the following laws:

(i) Chapter 6 of the Industrial Relations Act 1996 of New
South Wales (and any other provision of that Act to the
extent that it relates to, or has effect for the purposes of, a
provision of Chapter 6);

(ii) the Owner Drivers and Forestry Contractors Act 2005 of
Victoria;

(iii) any instrument made under a provision of a law referred
to in subparagraph (i) or (ii); or
(d) alaw of a State or Territory that is specified in regulations made
for the purposes of this paragraph, to the extent that the law is so
specified.

Clause 10, page 9 (lines 29 to 33), omit subclause (2), substitute:

(2) To avoid doubt, subsection (1) has effect even if a law specified in
regulations made under that subsection deals with matters that,
because of subsection 8(2), are not workplace relations matters.

Clause 10, page 9 (after line 33), at the end of the clause, add:
(3) Subsection (1) does not have effect in relation to a law referred to in
paragraph 7(2)(a), (b) or (c).
Debate ensued.
Question—That the amendments be agreed to—put.



The committee divided—

Senators—
Allison
Bishop
Brown, Bob
Brown, Carol
Carr
Crossin
Evans

Senators—
Abetz
Adams
Barnett
Bernardi
Brandis
Campbell, Ian
Colbeck
Eggleston
Ellison

Question negatived.

Senator Murray moved the following amendments together by leave:
Clause 12, page 10 (lines 20 to 23), omit subclause (1), substitute:

No. 122—]1 December 2006

AYES, 28

Forshaw
Hogg
Hurley
Hutchins
Kirk (Teller)
Ludwig
Marshall

NOES, 33

Ferguson

Ferris
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Fierravanti-Wells
Fifield

Heffernan
Humphries
Johnston

Joyce

McEwen
McLucas
Milne
Moore
Murray
Nettle
O’Brien

Kemp

Lightfoot
Macdonald, Tan
Macdonald, Sandy
McGauran
Minchin

Nash

Parry (Teller)
Patterson

Polley
Ray
Siewert
Stephens
Sterle
Webber
Wortley

Payne
Ronaldson
Scullion
Troeth
Trood
Watson
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(1) An application may be made to the Court to review a services contract

on any of the following grounds:

(a) the contract is unfair, or became unfair because of any conduct of

the parties or for any other reasons;

(b) the contract is harsh, or became harsh because of any conduct of

the parties or for any other reasons.
Clause 12, page 10 (after line 28), at the end of the clause, add:

(3) An application under subsection (1) may be made even though the

services contract has terminated.

Clause 16, page 13 (after line 2), after subclause (1), insert:

(1A) If an order under subsection (1) is made by the Court, the Court may
also make an order in relation to the payment of money in connection
with the services contract as the Court considers just in the
circumstances of the case.

Clause 17, page 13 (line 25), at the end of subclause (1), add “or unreasonably

failed to agree to a settlement of the claim”.

Debate ensued.

Question—That the amendments be agreed to—put and negatived.

Bill, as amended, agreed to.

WORKPLACE RELATIONS LEGISLATION AMENDMENT (INDEPENDENT
CONTRACTORS) BILL 2006—

Bill taken as a whole by leave.
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Explanatory memorandum: Senator Abetz tabled a supplementary explanatory
memorandum relating to the government amendments to be moved to the bill.

On the motion of Senator Abetz the following amendments, taken together by leave,
were debated and agreed to:

Clause 2, page 2 (at the end of the table), add:
4. Schedules 3, 4, The day after this Act receives the Royal

Assent.

Schedule 1, item 1, page 3 (lines 24 to 31), omit subsection 900(2) (not including
the note), substitute:

(2) A person does not contravene subsection (1) if the person proves that,

at the time the person made the representation concerned, the person
did not know that, and was not reckless as to whether, the contract was
a contract of employment rather than a contract for services.

Schedule 1, item 1, page 4 (lines 20 to 28), omit subsection 901(2) (not including
the note), substitute:

(2) A person does not contravene subsection (1) if the person proves that,

at the time the person made the representation concerned, the person
did not know that, and was not reckless as to whether, if the contract
were entered into, the contract would be a contract of employment
rather than a contract for services.

Schedule 1, item 1, page 5 (lines 16 to 19), omit subsection 902(3), substitute:
(3) In proceedings alleging a contravention of subsection (1) it is

presumed, other than in relation to the granting of an interim
injunction, that the employer’s sole or dominant purpose was the
purpose referred to in paragraph (1)(b), unless the employer proves
otherwise.

Note: Subsection 904(2A) permits the Court to grant an injunction for a
breach of this section, and section 838 deals with interim
injunctions.

Schedule 1, item 1, page 6 (after line 8), after subsection 904(2), insert:
(2A) If a person has contravened subsection 902(1), the Court may, on

application by an eligible person, grant an injunction and make any
other orders that the Court considers necessary to stop the
contravention or remedy its effects.

(2B) Other orders the Court may make under subsection (2A) include (but

are not limited to):

(a) if the contravention was constituted by dismissing an
employee—an order to reinstate the person dismissed to the
position that the person occupied immediately before the
dismissal or to a position no less favourable than that position;
and
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(b) in any case—to pay to the person dismissed, or threatened with
dismissal, compensation for loss suffered as a result of the
dismissal or threatened dismissal.

(2C) The Court may make orders under subsection (2A) in addition to, or
instead of, imposing a pecuniary penalty.

On the motion of Senator Abetz the following amendments, taken together by leave,
were debated and agreed to:

Schedule 2, page 10 (after line 6), after item 6, insert:
6A Subsection 75(2)
Repeal the subsection.
Schedule 2, page 10 (after line 11), at the end of the Schedule, add:
Part 3—Consequential amendments relating to building
contractors

Building and Construction Industry Improvement Act 2005

8 Subsection 4(1) (paragraph (a) of the definition of designated
building law)

After “this Act”, insert “, the Independent Contractors Act 2006”.
9 Subparagraph 10(a)(i)

After “this Act”, insert “, the Independent Contractors Act 2006”.
10 Subparagraph 10(b)(i)

After “this Act,”, insert “the Independent Contractors Act 2006,”.
11 Paragraph 10(d)

After “this Act”, insert “, the Independent Contractors Act 2006”.
12 Paragraph 10(e)

After “this Act” (wherever occurring), insert “, the Independent Contractors
Act 2006”.

13 Paragraph 10(f)

After “this Act,”, insert “the Independent Contractors Act 2006,”.
14 Paragraph 67(c)

Before “Workplace”, insert “Independent Contractors Act 2006 or the”.
15 Paragraph 71(1)(b)

Before “Workplace”, insert “Independent Contractors Act 2006 or the”.
16 Subsection 73(3)

Omit “subsection 84(5)”, substitute “subsection 167(7)”.
Note: This item updates a cross-reference.
17 After section 73

Insert:

73A ABC Commissioner or ABC Inspector may institute proceedings under
the Independent Contractors Act 2006
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(1) If a provision of the Independent Contractors Act 2006, or of an
instrument under that Act, authorises a workplace inspector (within the
meaning of that Act) to make an application to, or otherwise institute
proceedings in, a court, the provision is also taken to authorise the
ABC Commissioner or an ABC Inspector to make such an application,
or institute such proceedings, in any case where the application or
proceedings relate to a matter that involves:

(a) abuilding industry participant; or
(b) building work.

(2) If the ABC Commissioner or an ABC Inspector makes such an
application, or institutes such proceedings, the Independent
Contractors Act 2006 and any such instrument have effect, in relation
to the application or proceedings, as if the ABC Commissioner or the
ABC Inspector were a workplace inspector (within the meaning of that
Act).

(3) Directions under subsection 167(7) of the Workplace Relations Act do
not apply to the ABC Commissioner or an ABC Inspector in relation
to such an application or such proceedings.

18 Paragraph 77(1)(b)

Before “Workplace”, insert “Independent Contractors Act 2006 or the”.
19 Subparagraph 78(2)(d)(i)

After “this Act”, insert , the Independent Contractors Act 2006”.

Senator Abetz moved the following amendments together by leave:

Page 10 (after line 11), at the end of the bill, add:

Schedule 3—Amendments relating to protecting
redundancy entitlements

Workplace Relations Act 1996
1 At the end of subsection 347(7)
Add:

Note: However, a redundancy provision that was included in a workplace
agreement that has ceased operating might be preserved for a period of
up to 12 months (see section 399A).

2 Paragraph 393(4)(b)

After “by the agreement”, insert “, or is a bargaining agent doing so at the
request of the employer bound by the agreement”.

3 At the end of subsection 393(5)

Add:

;and (e) if the person giving the notice is the employer bound by the
agreement, or is a bargaining agent doing so at the request of the
employer bound by the agreement—state whether the parties to
the workplace agreement will, under section 399A, continue to
be bound by one or more redundancy provisions included in the
workplace agreement; and



No. 122—]1 December 2006 3173

(f) if the parties to the workplace agreement will continue to be so
bound—include an annexed copy of the provision or the
provisions.

4 Paragraph 394(5)(a)

After “lodges”, insert “, or a bargaining agent lodges at the request of the
employer,”.

5 Paragraph 394(5)(c)

Repeal the paragraph, substitute:
(c) acopy of the undertakings was not annexed to the declaration.

6 At the end of subsection 395(1)

Add:

;and (c) if the employer in relation to the agreement, or a bargaining
agent at the request of the employer in relation to the agreement,
lodges the declaration to terminate the agreement under
section 393—the declaration states whether the parties to the
agreement will, under section 399A, continue to be bound by one
or more redundancy provisions included in the agreement.

7 Subsection 395(2)
Repeal the subsection, substitute:

(2) If the employer in relation to the agreement, or a bargaining agent at
the request of the employer in relation to the agreement, lodges the
declaration to terminate the agreement under section 393, undertakings
are lodged in relation to the termination if a copy of the undertakings
is annexed to the declaration.

8 After subsection 396(1)
Insert:

(1A) If the employer in relation to a workplace agreement, or a bargaining
agent at the request of the employer in relation to a workplace
agreement, lodged a declaration under subsection 395(1) to terminate
the agreement under section 393, the receipt must state whether:

(a) the declaration so lodged states that the parties to the workplace
agreement will continue to be bound by one or more redundancy
provisions included in the workplace agreement that was
terminated; and

(b) a copy of the provision or provisions was annexed to the
declaration.

9 At the end of Division 9 of Part 8
Add:
399A Preservation of redundancy provisions in certain circumstances

(1) This section applies if a workplace agreement is terminated
unilaterally, in accordance with section 393, by the employer in
relation to the agreement or by a bargaining agent at the request of the
employer in relation to the agreement.
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(2) Any party who was bound by the workplace agreement immediately
before it ceased operating continues to be bound, immediately after
that time, by any redundancy provision that was included in the
workplace agreement as if the workplace agreement had continued
operating.

(2A) Parts 6 and 14 of this Act apply to a redundancy provision referred to
in subsection (2) as if the provision was a workplace agreement in
operation.

(3) A party continues to be bound by a redundancy provision referred to in
subsection (2), in relation to an employee who is bound by the
redundancy provision, until the earliest of the following:

(a) the end of the period of 12 months from the time that the
workplace agreement ceased operating;

(b) the time when the employee ceases to be employed by the
employer;

(c) the time when another workplace agreement comes into
operation in relation to the employee and the employer.

(4) In this section:

redundancy provision means any of the following kinds of provisions:
(a) a provision relating to redundancy pay in relation to a
termination of employment;
(b) a provision that is incidental to a provision relating to
redundancy pay in relation to a termination of employment;
(¢) a machinery provision that is in respect of a provision relating to
redundancy pay in relation to a termination of employment;
where the termination is at the initiative of the employer and on the
grounds of operational requirements, or because the employer is
insolvent.

10 After Division 6 of Part 11
Insert:

Division 6A—Transmission of preserved redundancy provisions from
workplace agreements

598A Transmission of preserved redundancy provisions from workplace
agreements
(1 If:
(a) immediately before the time of transmission:
(1) the old employer; and
(i) an employee;
were bound, under section 399A or because of a previous
application of this section, by a redundancy provision that was
previously included in a workplace agreement that was
terminated; and
(b) the employee is a transferring employee;
the new employer is bound by the redundancy provision in relation to
the transferring employee by force of this section.
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Note: The new employer must notify the transferring employee and
lodge a copy of the notice with the Employment Advocate (see
sections 603A and 603B).

(2) Subject to subsection (3), the redundancy provision prevails over any
other redundancy provision included in any other instrument that
would otherwise have effect, to the extent of any inconsistency.
Period for which new employer remains bound

(3) The new employer remains bound by the redundancy provision in
relation to the transferring employee, by force of this section, until the
earliest of the following:

(a) the end of the period of 12 months from the time that the
workplace agreement referred to in paragraph (1)(a) ceased
operating;

(b) the time when the transferring employee ceases to be employed
by the new employer;

(c) the time when another workplace agreement comes into
operation in relation to the new employer and the transferring
employee.

Old employer’s rights and obligations that arose before time of

transmission not affected

(4) This section does not affect the rights and obligations of the old
employer that arose before the time of transmission.

Definitions
(5) In this section:

instrument means any of the following:
(a) aworkplace agreement;
(b) a pre-reform certified agreement (within the meaning of
Schedule 7);
(c) apreserved State agreement;
(d) anotional agreement preserving State awards;
(e) an award.

redundancy provision means any of the following kinds of provisions:
(a) a provision relating to redundancy pay in relation to a
termination of employment;
(b) a provision that is incidental to a provision relating to
redundancy pay in relation to a termination of employment;

(c) a machinery provision that is in respect of a provision relating to
redundancy pay in relation to a termination of employment;
where the termination is at the initiative of the employer and on the
grounds of operational requirements, or because the employer is

insolvent.

11 After section 603
Insert:

603A Informing transferring employees about transmission of preserved
redundancy provisions
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This section applies if an employer is bound, by force of section 598A,
by one or more redundancy provisions (within the meaning of that
section) in relation to a transferring employee.

Within 28 days after the transferring employee starts being employed
by the employer, the employer must take reasonable steps to give the
transferring employee a written notice that complies with
subsection (3).

Note: This is a civil remedy provision, see section 605.

The notice must:
(a) identify the redundancy provision or redundancy provisions; and
(b) state that the employer is bound by the provision or provisions;
and
(c) specify the date that is 12 months after the time that the
workplace agreement that included the provision or provisions
ceased operating; and
(d) state that the employer will remain bound by the provision or
provisions until that date, or an earlier date in accordance with
subsection 598A(3).

Subsection (2) does not apply if a workplace agreement comes into
operation in relation to the employer and the transferring employee
within 14 days of the time of transmission.

603B Lodging copy of notice about preserved redundancy provisions with

(M

2

3)

Employment Advocate

If an employer gives a notice under section 603A to a transferring
employee, the employer must lodge a copy of the notice with the
Employment Advocate within the period specified in subsection (2).
The copy must be lodged in accordance with subsection (3).

Note 1:  This is a civil remedy provision, see section 605.

Note 2: Sections 137.1 and 137.2 of the Criminal Code create offences for
providing false or misleading information or documents.

The notice must be lodged within 14 days after the day specified in

paragraph (a) or (b):

(a) if the employer gives a notice to an employee in respect of a
redundancy provision that was included in an AWA—the day on
which that notice is given; or

(b) if the employer gives one or more notices to one or more
employees in respect of a redundancy provision that was
included in a collective agreement—the earliest day on which a
notice was given.

Lodgment with Employment Advocate

A notice is lodged with the Employment Advocate in accordance with
this subsection only if it is actually received by the Employment
Advocate.

Note: This means that section 29 of the Acts Interpretation Act 1901 (to

the extent that it deals with the time of service of documents) does
not apply to lodgment of a notice.
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12 Subsection 604(1)
After “603”, insert “or 603B”.
13 Subsection 604(2)
After “603”, insert “or 603B (as the case requires)”.
14 Subsection 604(3)
After “603”, insert “or 603B”.
15 At the end of subsection 605(1)

Add:
; (d) subsection 603A(2);
(e) subsection 603B(1).

16 Subsection 605(5)

After “an instrument”, insert “, or in relation to a preserved redundancy
provision that was previously included in an instrument,”.

17 Subsection 605(5) (table item 2)
After “bound by the agreement”, insert “or the redundancy provision”.
17A Section 717 (note 1 to the definition of applicable provision)

Before “This”, insert “Preserved redundancy provisions are treated as if they
were workplace agreements (see for example section 399A).”.

18 At the end of subclause 3(4) of Schedule 7
Add:

Note: However, a redundancy provision that was included in a
pre-reform certified agreement that has ceased operating might be
preserved for a period of up to 12 months (see clause 6A).

19 After clause 6 of Schedule 7
Insert:
6A Preservation of redundancy provisions in certain circumstances

(1) This clause applies if a pre-reform certified agreement is terminated,
on application by the employer in relation to the agreement, by the
Commission in accordance with subsection 170MH(3) of the
pre-reform Act.

Note: Subsection 170MH(3) of the pre-reform Act continues to apply
because of paragraph 2(1)(k) of this Schedule.

(2) Any party who was bound by the pre-reform certified agreement
immediately before it ceased operating continues to be bound,
immediately after that time, by any redundancy provision that was
included in the pre-reform certified agreement as if the pre-reform
certified agreement had continued operating.

(2A) Parts 6 and 14 of this Act apply to a redundancy provision referred to
in subclause (2) as if the provision was a pre-reform certified
agreement in operation.

(3) Subject to subclause (4), a redundancy provision referred to in

subclause (2) prevails over any other redundancy provision included in
any other instrument that would otherwise have effect.
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A party continues to be bound by a redundancy provision referred to in
subclause (2), in relation to an employee who is bound by the
redundancy provision, until the earliest of the following:
(a) the end of the period of 12 months from the time that the
pre-reform certified agreement ceased operating;
(b) the time when the employee ceases to be employed by the
employer;
(c) the time when a workplace agreement comes into operation in
relation to the employee and the employer.

In this clause:

instrument means either of the following:
(a) apreserved State agreement;
(b) a notional agreement preserving State awards;
(¢) an award,
(d) a transitional award (within the meaning of Schedule 6).

redundancy provision means any of the following kinds of provisions:
(a) a provision relating to redundancy pay in relation to a
termination of employment;
(b) a provision that is incidental to a provision relating to
redundancy pay in relation to a termination of employment;

(¢) a machinery provision that is in respect of a provision relating to
redundancy pay in relation to a termination of employment;
where the termination is at the initiative of the employer and on the
grounds of operational requirements, or because the employer is

insolvent.

6B Notification of preservation of redundancy provisions

(M

2

(€)

This clause applies if the parties to a pre-reform certified agreement
will, under clause 6A, continue to be bound by one or more
redundancy provisions included in the agreement.
The Commission must issue a copy of the order terminating the
agreement to:
(a) the employer who will be bound by the redundancy provision or
the redundancy provisions; and
(b) any organisation of employees that will be bound by the
redundancy provision or the redundancy provisions.

The order must:

(a) identify the redundancy provision or the redundancy provisions;
and

(b) state that the parties to the agreement will be bound by the
provision or provisions; and

(c) specify the date that is 12 months after the time that the order
terminating the agreement takes effect; and

(d) state that the parties will remain bound by the provision or
provisions until that date, or an earlier date in accordance with
subclause 6A(4).
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6C Employer must notify employees of preserved redundancy provisions

()

2

3)

“)
®)

An employer that has, under clause 6B, received a copy of an order
terminating a pre-reform certified agreement must take reasonable
steps to ensure that all employees who are bound by the agreement
immediately before the agreement ceases operating are, within 21 days
of the employer receiving a copy of the order, given a copy of the
order.

Subclause (1) is a civil remedy provision for the purpose of this clause.

Note: Division 3 of Part 14 contains other provisions relevant to civil
remedies.

The Court may order a person who has contravened the civil remedy

provision to pay a pecuniary penalty.

Note: Division 3 of Part 14 contains other provisions relevant to civil
remedies.

The penalty cannot be more than 300 penalty units for a body

corporate or 60 penalty units in other cases.

An application for an order under subclause (3) in relation to a

pre-reform certified agreement may be made by the following persons:

(a) an employee who is bound by the agreement immediately before
the agreement ceases operating;

(b) an organisation of employees that is bound by the agreement
immediately before the agreement ceases operating;

(c) an organisation of employees that is entitled, under its eligibility
rules, to represent the industrial interests of an employee referred
to in paragraph (a) and has been requested by the employee to
apply for the order on the employee’s behalf;

(d) a workplace inspector.

20 At the end of subclause 18(3) of Schedule 7

Add:

Note: However, a redundancy provision that was included in a
pre-reform AWA that has ceased operating might be preserved for
a period of up to 12 months (see clause 20A).

21 After clause 20 of Schedule 7

Insert:

20A Preservation of redundancy provisions in certain circumstances

M

2

This clause applies if a pre-reform AWA is terminated, on application
by the employer in relation to the AWA, by the Commission in
accordance with subsection 170VM(3) of the pre-reform Act.

Note: Subsection 170VM(3) of the pre-reform Act continues to apply
because of paragraph 17(1)(c) of this Schedule.

The employer and the employee in relation to the pre-reform AWA
continue to be bound, immediately after the pre-reform AWA ceases
operating, by any redundancy provision that was included in the
pre-reform AWA as if the pre-reform AWA had continued operating.
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Parts 6 and 14 of this Act apply to a redundancy provision referred to
in subclause (2) as if the provision was a pre-reform AWA in
operation.

Subject to subclause (4), a redundancy provision referred to in
subclause (2) prevails over any other redundancy provision included in
any other instrument that would otherwise have effect.

The employer continues to be bound by a redundancy provision

referred to in subclause (2), in relation to the employee, until the

earliest of the following:

(a) the end of the period of 12 months from the time that the
pre-reform AWA ceases operating;

(b) the time when the employee ceases to be employed by the
employer;

(c) the time when a workplace agreement comes into operation in
relation to the employee and the employer.

In this clause:

instrument means any of the following:
(a) a collective agreement;
(b) a pre-reform certified agreement;
(c) anotional agreement preserving State awards;
(d) an award.

redundancy provision means any of the following kinds of provisions:
(a) a provision relating to redundancy pay in relation to a
termination of employment;
(b) a provision that is incidental to a provision relating to
redundancy pay in relation to a termination of employment;
(c) a machinery provision that is in respect of a provision relating to
redundancy pay in relation to a termination of employment;
where the termination is at the initiative of the employer and on the
grounds of operational requirements, or because the employer is
insolvent.

20B Notification of preservation of redundancy provisions

()

2

This clause applies if the employer and the employee in relation to a
pre-reform AWA will, under clause 20A, continue to be bound by one
or more redundancy provisions included in the pre-reform AWA.
The determination issued by the Commission under subsection
170VM(4) of the pre-reform Act must:
(a) identify the redundancy provision or the redundancy provisions;
and
(b) state that the employer and the employee in relation to the
pre-reform AWA will be bound by the provision or provisions;
and
(c) specify the date that is 12 months after the time that the
determination terminating the pre-reform AWA takes effect; and
(d) state that the employer and the employee will remain bound by
the provision or provisions until that date, or an earlier date in
accordance with subclause 20A(4).
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22 After clause 21 of Schedule 8

Insert:

21A Preservation of redundancy provisions in preserved collective State
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agreements in certain circumstances

This clause applies if a preserved collective State agreement is
terminated, on application by the employer in relation to the
agreement, by the Commission in accordance with subsection
170MH(3) of the pre-reform Act.

Note: Subsection 170MH(3) of the pre-reform Act applies because of
subclause 21(2) of this Schedule and paragraph 2(1)(k) of
Schedule 7.

Any party who was bound by the preserved collective State agreement
immediately before it ceased operating continues to be bound,
immediately after that time, by any redundancy provision that was
included in the agreement as if the agreement had continued operating.

Parts 6 and 14 of this Act apply to a redundancy provision referred to
in subclause (2) as if the provision was a preserved collective State
agreement in operation.

Subject to subclause (4), a redundancy provision referred to in
subclause (2) prevails over any other redundancy provision included in
any other instrument that would otherwise have effect.

A party continues to be bound by a redundancy provision referred to in
subclause (2), in relation to an employee who is bound by the
redundancy provision, until the earliest of the following:
(a) the end of the period of 12 months from the time that the
preserved collective State agreement ceased operating;
(b) the time when the employee ceases to be employed by the
employer;
(c) the time when a workplace agreement comes into operation in
relation to the employee and the employer.

In this clause:

instrument means any of the following:
(a) a pre-reform certified agreement (within the meaning of
Schedule 7);
(b) anotional agreement preserving State awards;
(c) an award.

redundancy provision means any of the following kinds of provisions:
(a) a provision relating to redundancy pay in relation to a
termination of employment;
(b) a provision that is incidental to a provision relating to
redundancy pay in relation to a termination of employment;

(c) a machinery provision that is in respect of a provision relating to
redundancy pay in relation to a termination of employment;
where the termination is at the initiative of the employer and on the
grounds of operational requirements, or because the employer is

insolvent.
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21B Notification of preservation of redundancy provisions in preserved
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collective State agreements

This clause applies if the parties to a preserved collective State
agreement will, under clause 21A, continue to be bound by one or
more redundancy provisions included in the agreement.
The Commission must issue a copy of the order terminating the
agreement to:
(a) the employer who will be bound by the redundancy provision or
the redundancy provisions; and
(b) any organisation that will be bound by the redundancy provision
or the redundancy provisions.

The order must:

(a) identify the redundancy provision or the redundancy provisions;
and

(b) state that the parties to the agreement will be bound by the
provision or provisions; and

(c) specify the date that is 12 months after the time that the order
terminating the agreement takes effect; and

(d) state that the parties will remain bound by the provision or
provisions until that date, or an earlier date in accordance with
subclause 21A(4).

21C Employer must notify employees of preserved redundancy provisions in

()

2

3)

“)
)

preserved collective State agreements

An employer that has, under clause 21B, received a copy of an order
terminating a preserved collective State agreement must take
reasonable steps to ensure that all employees who are bound by the
agreement immediately before the agreement ceases operating are,
within 21 days of the employer receiving a copy of the order, given a
copy of the order.

Subclause (1) is a civil remedy provision for the purpose of this clause.

Note: Division 3 of Part 14 contains other provisions relevant to civil
remedies.

The Court may order a person who has contravened the civil remedy

provision to pay a pecuniary penalty.

Note: Division 3 of Part 14 contains other provisions relevant to civil
remedies.

The penalty cannot be more than 300 penalty units for a body
corporate or 60 penalty units in other cases.

An application for an order under subclause (3) in relation to a
preserved collective State agreement may be made by the following
persons:
(a) an employee who is bound by the agreement immediately before
the agreement ceases operating;
(b) an organisation of employees that is bound by the agreement
immediately before the agreement ceases operating;
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(c) an organisation of employees that is entitled, under its eligibility
rules, to represent the industrial interests of an employee referred
to in paragraph (a) and has been requested by the employee to
apply for the order on the employee’s behalf;

(d) a workplace inspector.

21D Preservation of redundancy provisions in preserved individual State

(M

2

(2A)

(€)

4)

)

agreements in certain circumstances

This clause applies if a preserved individual State agreement is

terminated, on application by the employer in relation to the

agreement, by the Commission in accordance with subsection

170VM(3) of the pre-reform Act.

Note: Subsection 170VM(3) of the pre-reform Act applies because of
subclause 21(3) of this Schedule and paragraph 17(1)(c) of
Schedule 7.

The employer and the employee in relation to the preserved individual

State agreement continue to be bound, immediately after the

agreement ceases operating, by any redundancy provision that was

included in the agreement as if the agreement had continued operating.

Parts 6 and 14 of this Act apply to a redundancy provision referred to
in subclause (2) as if the provision was a preserved individual State
agreement in operation.

Subject to subclause (4), a redundancy provision referred to in
subclause (2) prevails over any other redundancy provision included in
any other instrument that would otherwise have effect.

The employer continues to be bound by a redundancy provision

referred to in subclause (2), in relation to the employee, until the

earliest of the following:

(a) the end of the period of 12 months from the time that the
preserved individual State agreement ceases operating;

(b) the time when the employee ceases to be employed by the
employer;

(c) the time when a workplace agreement comes into operation in
relation to the employee and the employer.

In this clause:

instrument means any of the following:
(a) a pre-reform certified agreement (within the meaning of
Schedule 7);
(b) a notional agreement preserving State awards;
(c) an award.

redundancy provision means any of the following kinds of provisions:
(a) a provision relating to redundancy pay in relation to a
termination of employment;
(b) a provision that is incidental to a provision relating to
redundancy pay in relation to a termination of employment;
(c) a machinery provision that is in respect of a provision relating to
redundancy pay in relation to a termination of employment;



3184 No. 122—1 December 2006

where the termination is at the initiative of the employer and on the
grounds of operational requirements, or because the employer is
insolvent.

21E Notification of preservation of redundancy provisions

(1) This clause applies if the employer and the employee in relation to a
preserved individual State agreement will, under clause 21D, continue
to be bound by one or more redundancy provisions included in the
agreement.

(2) The determination issued by the Commission under subsection
170VM(4) of the pre-reform Act must:

(a) identify the redundancy provision or the redundancy provisions;
and

(b) state that the employer and the employee in relation to the
preserved individual State agreement will be bound by the
provision or provisions; and

(c) specify the date that is 12 months after the time that the
determination terminating the agreement takes effect; and

(d) state that the employer and the employee will remain bound by
the provision or provisions until that date, or an earlier date in
accordance with subclause 21D(4).

23 After Part 5 of Schedule 9
Insert:

Part SA—Transmission of preserved redundancy provisions

27A Transmission of preserved redundancy provisions
(1 If:
(a) immediately before the time of transmission:
(1) the old employer; and
(i) an employee;
were bound, under clause 6A or 20A of Schedule 7, clause 21A
or 21D of Schedule 8, or because of a previous application of
this clause, by a redundancy provision that was previously
included in an agreement that was terminated; and
(b) the employee is a transferring employee;

the new employer is bound by the redundancy provision in relation to

the transferring employee by force of this clause.

Note: The new employer must notify the transferring employee and
lodge a copy of the notice with the Employment Advocate (see
clauses 29A and 29B).

(2) Subject to subclause (3), the redundancy provision prevails over any
other redundancy provision included in any other instrument that
would otherwise have effect, to the extent of any inconsistency.

Period for which new employer remains bound
(3) The new employer remains bound by the redundancy provision in
relation to the transferring employee, by force of this clause, until the
earliest of the following:
(a) the end of the period of 12 months from the time that the
agreement referred to in paragraph (1)(a) ceased operating;
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