




~ r i v i l e g e  t o  t h i s  f o r m  of p o l i t i c a l  d e b a t e  o u t s i d e  t h e  

F o u s e s ,  o r  i n  e x t e n d i n g  a n y  q u a l i f i e d  p r i v i l e g e  which may 

a l r e a d y  e x i s t  t h r o u g h  t h e  i n t e r e s t  and  d u t y  ru le .  

A ~ o t h e r  o b s e r v a t i o n  w h i c h  may b e  drawn f rom a n  e x a m i n a t i o n  

o f  p e t i t i o n s  p r e s e n t e d  n o w a d a y s  i s  t h a t  i t  i s  v i r t u a l l y  

ulknown t o  r e c e i v e  a  p e t i t i o n  d e f a m a t o r y  o f  a n y  p e r s o n .  T h i s  

mly b e  p a r t l y  b e c a u s e  i n  g e n e r a l  p o l i t i c a l  d e b a t e ,  s u c h  a s  

i i c a r r i e d  on  t h r o u g h  p e t i t i o n s  a n d  by o t h e r  means ,  i t  is 

g m e r a l l y  s p e a k i n g  n o t  n e c e s s a r y  t o  defame anybody ,  and  m o s t  

p l lop le  e n g a g i n g  i n  p o l i t i c a l  d e b a t e  o u t s i d e  t h e  Houses  a r e  

ci r e f u l  n o t  t o  d o  so. A s e c o n d a r y  r e a s o n  is t h a t  t h e  r u l e s  

ol t h e  Houses r e l a t i n g  t o  p e t i t i o n s  would p r o b a b l y  p r e v e n t  a  

dc Eamatory  p e t i t i o n  f r o m  e v e n  b e i n g  p r e s e n t e d  by a S e n a t o r .  

TI e S e n a t e  s t a n d i n g  o r d e r s  p r o v i d e  t h a t ,  i n  o r d e r  t o  b e  

p l e s e n t e d ,  a  p e t i t i o n  m u s t  be " r e s p e c t f u l ,  d e c o r o u s ,  a n d  

temperate i n  i ts  l a n g u a g e "  (S.O. 8 8 ) ,  and d o  n o t  l e a v e  ~ - ~ ~ u c h  

s c o p e  f o r  d e f a m a t i o n  i n  p e t i t i o n s .  A l t h o u g h  t h e  c o m m i t t e e  

d c e s  n o t  h a v e  b e f o r e  i t ,  e x c e p t  i n  s o  f a r  a s  i t  may 

i l  l u s t r a t e  t h e  g e n e r a l  q u e s t i o n  r e f e r r e d  t o  t h e  Commi t t ee ,  

t k e  p a r t i c u l a r  c a s e  w h i c h  g a v e  r ise t o  t h e  r e f e r e n c e ,  i t  is 

v e r y  d o u b t f u l  w h e t h e r  t h e  p a r t i c u l a r  p e t i t i o n  o r i g i n a l l y  i n  

q u s s t i o n  c o u l d  be r e g a r d e d  as  d e f a m a t o r y .  Having  r e g a r d  t o  

t h e s e  m a t t e r s ,  t h e  C o m m i t t e e  may w e l l  a s k  w h e t h e r  i t  i s  

ne  x s s a r y  t o  p r o v i d e  a n y  g r e a t e r  p r o t e c t i o n  f o r  t h e  

p r 2 s e n t a t i o n  of d e f a m a t o r y  p e t i t i o n s ,  a s  t h e  s y s t e m  o f  

p e t i t i o n i n g  t h e  H o u s e s  a p p e a r s  t o  b e  f u n c t i o n i n g  i n  i t s  

mo3ern fo rm w i t h o u t  d e f a m a t o r y  p e t i t i o n s  b e i n g  p r e s e n t e d .  

I t  may be  t h o u g h t  t h a t  t h e  rules and  power of t h e  Houses  

p r ~ v i d e  an a d e q u a t e  remedy a g a i n s t  d e f a m a t o r y  p e t i t i o n s ,  

s h ~ u l d  t h e y  be  a l l o w e d  a n d  p r o t e c t e d .  I n  t h e  l i s t  o f  a c t s  

p u i i s h a b l e  a s  c o n t e m p t s  i n  E r s k i n e  May ' s  P a r l i a m e n t a r y  

P r  i c t i ce ,  2 0 t h  e d . ,  a t  pp. 147-148,  a r e  v a r i o u s  a b u s e s  o f  - 
t h ?  r i g h t  t o  p e t i t i o n ,  i n c l u d i n g  t h e  p r e s e n t a t i o n  o f  f a l s e ,  

ma ~ i c i o u s  o r  v e x a t i o u s  p e t i t i o n s ,  and no d o u b t  t h e  

A u s t r a l i a n  Houses  c o u l d  s i m i l a r l y  t r e a t  s u c h  a c t s  a s  

c o  i t e m p t s .  I t  may w e l l  b e  t h o u g h t ,  however ,  t h a t  t h e  power 



of the Houses to deal with petitioners after the event is no 

remedy where the circulation and presentation of a 

defamatory petition has already done great damage to 

individuals. 

If the Committee did decide that some protection, or greater 

protection, should be given to circulation of petitions, it 

could be done, as has already been suggested, only by 

legislation, and it would be difficult, unless absolute 

privilege is to be conferred on any circulation of any 

intended petition, to draw the legislation so as to achieve 

only the desired end and not to give rise to unforeseen 

consequences. Q c h  legislation could give rise to greater 

problems than the supposed problem that it would solve. 

The Committee may well conclude, therefore, that the law 

should be left as it is at present. 

A suggested solution 

The foregoing discussion, particularly relating to the way 

in which the Parliamentary Privileges Act is framed, and how 

2etitions have changed, suggests a solution which is n o w  

respectfully submitted to the Committee. It has been noted 

that the submission of a petition, regardless of whether or 

?ot the petition is accepted, is absolutely privileged. This 

neans that an individual petitioner, and perhaps a group oE 

~etitioners with a common interest, who wish to complain of 

;ome injustice or oppression, may safely do so even where 

:he petition contains defamatory matter, subject to the 

rules of the Senate relating to the presentation of 

>etitions. It also means that a petitioner who wishes to 

lefame some person in a petition dealing with a general 

)olitical question may safely do so simply by presenting it 

IS a sole petitioner and not circulating it for signatures, 

igain subject to the rules of the Senate. 



P?rhaps, therefore, the Senate should explicitly recognise 

t ~ e  difference between the old type of petition and the new, 
a ld overcome the problem, such as it is, of defamatory 

miterial in petitions, by making a rule that a Senator may 

n( )t present a petition containing matter defamatory of any 

p m s o n  unless the petition relates only to a personal 

g~ ievance peculiar to a sole petitioner or to a group of 

petitioners having that grievance in common. This would mean 

tkat petitioners preparing petitions on genera1 political 

q~estions would be less tempted to try to include defamatory 

mztter in them, but a sole petitioner or a group of 

petitioners with a personal grievance would still have the 

right to present a defamatory petition for the purpose of  

re vealing that personal grievance. 

This suggested step would be very easy to adopt, as it 

repires only a resolution or a new standing order of the 

Se~ate. It would not affect the rights of petitioners to any 

si jnificant degree, and would preserve the existing law in 

whit may well be regarded as the best balance between the 

rilhts of the Houses, of petitioners, and of other citizens. 







St bmissions and Correspondence 

St bmissions were received from: 

Cr~fts, Mr R, Free Speech Committee 

Dale, Mr M H, Albany, Western Australia 

L ~ M  Council of Australia 

Marquet, Mr L B, Clerk of the Legislative Council, Western 

Australia 

Ok ?ly, Mr B, Clerk of the Legislative Assembly, Western Australia 

Poll, Ms N, Canterbury, Victoria 

Shaw, Mr A J, Clerk of the Legislative Council,  asm mania 

St meham, Mr E R, Mt Waverley, Victoria 

Strickland, Mr R M, Shelley, Western ~ustralia 

Wo)dward, Mr A R, Clerk of the Parliament, ~ueensland. 

Co: .respondence was received from: 

Clilrk, Mr C, Executive-Director, Law Society of Tasmania 

Cooksley, Mr G, Clerk of the Legislative Assembly, NSW 

Fri.ncis, Mr C, Chairman, Victorian Bar 

Ha: 1, Ms J, Solicitor, Public Interest Advocacy Centre 

Ho,:kley, Mr J J, Honorary Secretary, Law Reform Committee, 
I Victorian Bar 

Sm t h ,  Mr H G, Clerk of the Legislative Assembly, ~orthern 

Territory. 





MINUTES OF PROCEEDINGS 





AUSTRALIAN SENATE 
CANBERRA, A.C.T. 

COMMITTEE OF PRIVILEGES 

MINUTES OF PROCEEDINGS 

NO. 1 

18 MARCH 1988 

: . MEETING OF THE COMMITTEE: 

- The Committee met at 1.20 pm in Senate Committee Room No. 5. 

. RESOLUTIONS OF APPOINTMENT OF THE COMMITTEE, APPOINTMENT OF 
MEMBERS AND CHANGES IN MEMBERSHIP: 

The Secretary to the Committee reported the following 
Resolutions of the Senate: 

(a) 24 September 1987 

(i) Appointment of the Committee; and 

(ii) Appointment of the following Members: 

Senators Black, Childs, Coates, Cooney, Durack, 
Powell and Teague. 

(b) 24 February 1988 

Discharge from further attendance on the Committee of 
Senator Childs and appointment of Senator Giles. 

(c) 18 March 1988 

Discharge from further attendance on the Committee of 
Senator Cooney and appointment of Senator Childs. 

. ELECTION OF CHAIRMAN: 

On the motion of Senator Childs, Senator Giles was elected 
Chairman of the Committee. 

Senator Giles took the Chair. 



4 REFERENCE OF MATTER: 

The Chairman reported the following Resolution of the Senate 
of 16 March 1988: 

Whether the circulation of a petition 
containing defamatory material for the purpose 
of gaining signatures and subsequent 
submission to the Senate is or ought to be 
privileged and how such issues should be 
determined and in what forum. 

5. PROPOSED RESOLUTION FOR SUBMISSION TO THE SENATE: 

The Chairman circulated th,e following proposed resolution for 
submission to the Senate: 

1 That, for the purpose of the inquiry and 
report by the Committee of Privileges on the 
submission of petitions to the Senate 

(a) the Committee have power to send for and 
examine persons, papers and records and 
to move from place to place, 
notwithstanding any prorogation of the 
Parliament or dissolution of the House of 
Representatives; and 

(b) a daily Hansard be published of such 
proceedings as take place in public. 

( 2 )  That the foregoing provisions of this 
Resolution, so far as they are inconsistent 
with the Standing Orders, have effect 
notwithstanding anything contained in the 
Standing Orders. 

After discussion, on the motion of Senator Black the 
Committee agreed that the Chairman move a motion in the above 
terms in the Senate during the next week of sittings. 

6. RESOLUTIONS ADOPTED BY THE SENATE ON 25 FEBRUARY 1988: 

The Chairman informed the Committee that the Committee would 
be conducting its inquiry into the matter referred to the 
Committee on 16 March under Resolution NO. 1 of the 
Resolutions adopted by the Senate on 25 February 1988. 



7 . CONDUCT OF THE INQUIRY: 

Following discussion on the conduct of its inquiry into the 
matter referred on 16 March 1988, the Committee resolved to: 

(a) write to Mr He Evans, Clerk of the Senate, in the 
terms as circulated by the Chairman, seeking his advice 
on the matters raised and requesting certain information 
relating to State legislation; 

(b) release a statement to the Press on Wednesday, 23 
March 1988, concerning the reference of the matter to 
the Committee; 

tc) place advertisements in national and capital city 
newspapers on Saturday 26 March 1988 seeking submissions 
from interested persons and organisations, with a 
closing date for submissions of Friday, 29 April 1988; 
and 

(dl invite selected persons and organisations to make 
submissions to the Committee on the terms of reference. 

NEXT MEETING: 

It was agreed that the next meeting of the Committee would 
take place on Friday, 15 April 1988. 

ADJOURNMENT: 

The Committee adjourned at 1.54 pm. 

ATTENDANCE: 

Senator Giles (Chairman), Senators Black, Coates, Childs, 
Durack, Powell and Teague. 

CC NFIRMED: 

(Senator P. Giles) 
Chairman 





AUSTRALIAN SENATE 
CANBERRA, A.C.T. 

COMMlTrEE OF PRIVILEGES 
PARLIAMENT HOUSE 
CANBERM AC.T. 2600 

MINUTES OF PROCEEDINGS 

NO. 2 

15 APRIL 1988 

1. MEETING OF THE COMMITTEE: 

The Committee met at 1.14 pm in Senate Committee Room No. 5 .  

2 .  MINUTES: 

On the motion of Senator Teague, the Minutes of Meeting No. 1 
of 18 March 1988 were confirmed. 

3 .  RESOLUTION OF THE SENATE: 

The Chairman reported the following Resolution of the Senate 
of 24 March 1988: 

(1) That, for the purpose of the inquiry and 
report by the Committee of Privileges on the 
circulation and submission of petitions to the 
Senate : 

(a) the Committee have power to send for and 
examine persons, papers and records and to 
move from place to place, notwithstanding 
any prorogation of the Parliament or 
dissolution of the House of 
Representatives, and 

(b) a daily Hansard be published of such 
proceedings as take place in public. 

(2) That the foregoing provisions of this 
Resolution, so far as they are inconsistent 
with the Standing Orders, have effect 
notwithstanding anything in the Standing 
Orders. 



4 .  CORRESPONDENCE: 

The following correspondence was noted: 

. C. Francis, Chairman, The Victorian Bar . C.E. Clark, Executive Director, The Law Society of Tasmania 
5. SUBMISSIONS: 

The Chairman reported receipt of the following submissions: 

. N. Pohl, Canterbury, Victoria . A.J. Shaw, Clerk of the Legislative Council, Tasmania . B. Okely, Clerk of the Legislative Assembly, Western 
Australia . A.R. Woodward, Clerk of the Parliament, Queensland 

On the motion of Senator Powell, the Committee adopted the 
following resolution in relation to the receipt of 
submissions which relate to the Committee's inquiry into the 
circulation of petitions: 

That, subject to any contrary order in 
relation to a particular submission, the 
submission to the Committee by a person of a 
statement relating to the circulation of 
petitions be deemed to be the giving of 
evidence before the Committee by that person 
in accordance with that statement. 

6 RESPONSE OF THE CLERK OF THE SENATE 

The Committee noted the response of the Clerk of the Senate, 
Mr H. Evans, to the Chairman's letter of 18 March 1988 
seeking his advice on matters relating to the Committee's 
inquiry. 

It was agreed that the Clerk be invited to attend the meeting 
to discuss his response with the members of the Committee. 

The Chairman welcomed the Clerk and invited him to speak to 
his paper. 

Discussion ensued. 

The Chairman thanked the Clerk for his attendance. 

7 ,  NEXT MEETING 

It was agreed that, unless members were notified of other 
arrangements, the next meeting of the Committee would take 
place on Friday, 20 May 1988. 



8. ADJOURNMENT 

The Committee adjourned at 1.55 pm. 

9 .  ATTENDANCE 

Present : Senator Giles (Chairman), Senators Black, Coates, 
Childs, Powell and Teague 

Apology: Senator Durack 

Zonf irmed : 

Senator Patricia Giles 
Chair 





AUSTRALIAN SENATE 
CANBERRA, A.C.T. 

COMMITT'EE OF PRIVILEGES 
PARLIAMENT HOUSE 
CANBEW ACT. 2600 

MINUTES O F  PROCEEDINGS 

NO. 3 

20 MAY 1 9 8 8  

1. MEETING OF THE COMMITTEE: 

T h e  C o m m i t t e e  m e t  a t  1 . 0 6  p m  i n  Sena te  C o m m i t t e e  R o o m  NO. 6 .  

2 .  MINUTES: 

O n  t h e  m o t i o n  of Senator P o w e l l ,  t h e  M i n u t e s  of M e e t i n g  NO. 2 
of 15 A p r i l  1988 w e r e  c o n f i r m e d .  

3 .  CORRESPONDENCE: 

T h e  f o l l o w i n g  correspondence w a s  n o t e d :  

. L e t t e r  f r o m  H G S m i t h ,  C l e r k  of t h e  L e g i s l a t i v e  A s s e m b l y ,  
N o r t h e r n  T e r r i t o r y ,  da ted  18 A p r i l  1 9 8 8 .  

L e t t e r  f r o m  G C o o k s l e y ,  C l e r k  of t h e  L e g i s l a t i v e  A s s e m b l y ,  
NSW, d a t e d  1 9  A p r i l  1 9 8 8 .  

. L e t t e r  f r o m  J J H o c k l e y ,  V i c t o r i a n  B a r ,  d a t e d  3 May 1 9 8 8 .  

. L e t t e r  f r o m  J H a l l ,  P u b l i c  In teres t  A d v o c a c y  C e n t r e ,  d a t e d  
10 May 1988. 

4 .  S U B M I S S I O N S :  

T h e  C h a i r  reported t h e  f o l l o w i n g  s u b m i s s i o n s :  

. R  C r o f t s ,  F r e e  Speech C o m m i t t e e  . M H D a l e ,  A l b a n y ,  W e s t e r n  A u s t r a l i a  . L a w  C o u n c i l  of A u s t r a l i a  . L B M a r q u e t ,  C l e r k  of t h e  L e g i s l a t i v e  C o u n c i l ,  W e s t e r n  
A u s t r a l i a  . R M S t r i c k l a n d ,  S h e l l e y ,  Western A u s t r a l i a  . E  R S t o n e h a m ,  M t  Waver ley ,  V i c t o r i a  



Submissions received pursuant to the Resolution of the 
Committee of 15 April 1988. 

5. CALLING OF WITNESSES: 

The Chair reported that the Secretary to the Committee had 
canvassed the views of members in relation to the calling of 
witnesses. 

Discussion ensued, 

Senator Teague moved: 

That the Committee of Privileges invite 
Mr R M Strickland to appear before the 
Committee. 

Discussion ensued, 

Question put - 
The Committee divided - 

A y e s ,  2 

Senator Durack Senator Teague 

Noes, 4 

Senator Giles 
Senator Childs 

Senator Coates 
Senator Powell 

And so it was negatived. 

6. CONSIDERATION OF DRAFT REPORT: 

It was agreed, after discussion, that consideration of the 
draft report be postponed until the next meeting of the 
Committee, 

The Committee noted that Senator Durack would circulate a 
paper relating to the draft report before the next meeting. 

7. NEXT MEETING: 

It was agreed that the next meeting of the Committee would 
take place on Tuesday, 31 May 1988. 



8.. ADJOURNMENT: 

The  Commi t t ee  a d j o u r n e d  a t  1 . 4 6  p m .  

9 .  ATTENDANCE : 

P r e s e n t :  S e n a t o r  G i l e s  ( C h a i r ) ,  S e n a t o r s  C h i l d s ,  Coates,  
D u r a c k ,  P o w e l l  and  T e a g u e .  

Apology: S e n a t o r  B l a c k  

Conf i rmed  : 

I 

S e n a t o r  P a t r i c i a  G i l e s  
C h a i r  





AUSTRALIAN SENATE 
CANBERRA, A.C.T. 

COMMITFEE OF PRIVILEGES 
PARLIAMENT HOUSE 
C A N B E W  ACT. 2600 

MINUTES OF PROCEEDINGS 

NO. 4 

31 MAY 1988 

MEETING OF THE COMMITTEE: 

The Committee met at 12.55 pm in Senate Committee Room 
No. 4. 

MINUTES : 

On the motion of Senator Teague, the Minutes of Meeting 
No. 3 of 20 May 1988 were confirmed. 

CONSIDERATION OF DRAFT REPORT: 

The Committee considered the Draft Report and a paper 
prepared by Senator the Honourable Peter Durack. 

It was agreed that an amended paragraph 12 to the Report 
be circulated for consideration by the Committee and that 
the Secretary of the Committee seek the views of members 
in relation to the amendment. Further, it was agreed that 
the Chair be authorised, contingent on members' approval 
of the amendment, to amend paragraph 12 of the Report as 
required. 

On the motion of Senator Coates, the Report of the 
Committee of Privileges on the Circulation of Petitions 
was agreed to, with amendments, subject to an amendment to 
paragraph 12. 

The Committee noted that Senator Durack would add a 
dissent to the Report. 

It was also agreed that Appendices 1 to 3, the Clerk's 
paper and the Minutes of Proceedings be included in the 
Re~ort . 



4. PRESENTATION OF REPORT: 

It was agreed that the Committee's Report be presented to 
the Senate on 2 June 1988, and that all submissions 
received by the Committee also be tabled. 

It was further agreed that a draft tabling statement be 
circulated for consideration by the Committee. 

5 . ADJOURNMENT : 

The Committee adjourned at 1.33 pm. 

. ATTENDANCE : 

Present: Senator Giles (Chair), Senators Black, Childs, 
Coates, Durack and Teague. 

Apology: Senator Powell 

lertif ied Correct: 

I/ Senator Patricia Giles 
Chair 




