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RECORD OF DECISION
COUNCIL MEETING

29 JANUARY 2007
Please refer to instructions in the Footer Note M o V ka

DIRECTOR CORPORATE & COMMUNITY SERVICES

14.2.1 Access to Aboriginal Land Under the Northern Territory Aboriginal Land Rights Act —
Time for a Change?  Report No. 02/07¢cncl (DCCS)

On 12 September 2006, the Minister for Famifies, Community Services and indigencus
Affairs, the Hon Mal Brough MP, announced a reconsideration of Commonwealth
legislation allowing for the permit system that restricts entry fo scme remote indigenous
communities,

The Department of Families, Community Services and Indigenous Affairs has released a
Discussion Paper for comment with submissions due by 30 November 2006.

At the November meeting Council resolved to:
= Seek and extension to the November closure to making a submission.

» That Council submits a response to the Discussion Paper, Access to Aboriginal Land
Under the Northern Territory Aboriginal Land Rights Act — Time for Change?

H is recommended that Alice Springs Town Council submits the attached response to the
Dhiscussion Paper.

The Director Corporate and Community Services gave a briefing on the report attachment
regarding the Indigenous Permit System, for the benefit of Alderman Stewart who had not
received the information on his audio recording.

Moved Alderman van Haaren
Seconded Alderman Clark

That Council submits the attached response to the Discussion Paper Access fo
Aboriginal Land Under the Northern Territory Aboriginal Land Rights Act — Time for

Change?
CARRIED (13881)

A division was requested.

! The Responsibie Officer is required to action, make appropriate notes in EDM (under Discussion -
‘ Create Forum Topic) and sign off on each Council Decision in the EDM System.

Once compisted, you are required to forward this document to the CEQ's Executive Assistant so
the Council Decision can be recorded as completed.




, Agenda 6.1
REPORT

Report No. 185/G6¢cs
TO: COPORATE AND COMMUNITY SERVICES COMMITTEE —
13 NOVEMBER 2006 }

SUBJECT: ACCESS TO ABORIGINAL LAND UNDER THE NORTHERN TERRITORY
ABORIGINAL LAND RIGHTS ACT - TIME FOR CHANGE?

AUTHOR: DIRECTOR  CORPORATE AND  COMMUNITY SERVICES -
MARK BLACKBURN ‘

EXECUTIVE SUMMARY

On 12 September 2008, the Minister for Families, Community Services and indigenous
Affairs, the Hon Mal Brough MP, announced a reconsideration of Commonwealth legislation
aliowing for the permit system that restricts entry to some remote indigenous communities.

The Depariment of Families, Community Services and Indigenous Affairs has released a
Discussion Paper for comment with submissions due by 30 November 2008.

Af the September Council meeting, Council requested that an Agenda Paper be prepared
for Corporate and Community Services Committee meeting.

't is recommended that Alice Springs Town Council submits a response to the Discussion
Faper. :

RECOMMENDATIONS
That it be a recormmendation to Council:

A, That Council seeks an extension to making a submission to consider the
views of the Central Land Council. .

B. That Councii writes fo the Central Land Counci! and seeks a copy of their
community consultation report.

C. That Council submits as raspénse to the Access to Aboriginal Land Under the
Northern Territory Aboriginal Land Rights Act — Time for Change? following
the receipt of the Central .and Council report.

REPORT

1. BACKGROUND

On 12 September 2008, the Minister for Families, Community Services and .
Indigenous Affairs, the Hon Mal Brough MP, announced a reconsideration of .
Commonwealth legisiation allowing for the permit system that restricts entry to some

remote indigenous communities.
CIRCULATED 1O... ALk ‘3
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Report No. 195/06ces 2

The Department of Families, Community Services and indigencus Affairs has
released a Discussion Paper for comment with submissions due by 30 November
2006 {Copy attached).

The purpose of the Discussion Paper is to examine options for an improved system
of access to Aboriginal land under the Aboriginal Land Rights (Northern Territory)
Act 1976 and related legislation that both respects the integrity of Aboriginal land
and facilitates the normal interactions necessary for social and economic
development.

DISCUSSION

The Discussion Paper outlines perceived problems with the current system,
suggests principles for a new system and lists the following five options for reform:

No change
Open access to public spaces
Open access for certain people ~ such as media

No go areas only — Aboriginal people would still need to show why certain areas
should stilt have a permit system (eg sacred sites).

$ 3+ 1

In 1989, Aboriginal communities reported to a Parliamentary Committee that they
wanted to keep the permit system because ‘it allows them a measure of controf over
their Jand which would not otherwise be afforded’.

The Central Land Council is currently undertaking a community consulfation process
about the review of the permit system on Aboriginal land. The Alice Springs Town
Council may wish to await the completion of this consultation process and to obtain
a copy of this information to assist Council in making an informed decision.

it is therefore recommended that Council writes to the Minister {o seek an extension
to making a submission to consider the views of the Central Land Councit.

POLICY IMPACTS

This approach is consistent with Alice Springs Town Council Strategic Plan 2004 -
2008. ‘

Collaborative partnerships and alliances with all sectors of the community, including
indigenous groups and government agencies are central to the development of Alice
Springs. ‘

FINANCIAL IMPACTS

Nit

SOCIAL IMPACTS

Social disruption within remote communities can have a significant impact on the

displacemeni of people from their communities to Alice Springs. There is an
opportunity for Alice Springs Town Council to receive the views of the Central Land

Council on the options provided in the Access to Aboriginal Land Under the .

Northern Territory Aboriginal Land Rights Act — Time for Change? report.
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6.  ENVIRONMENTAL IMPACTS

Nil

7. PUBLIC RELATIONS

There will be extensive media coverage of Council's response to the Discussion
Paper.

8. ATTACHMENTS

Attachment A - Access fo Aboriginal Land Under the Northern Territory Aboriginal
Land Rights Act - Time for Change? Report

Mark Blackbum
DIRECTOR CORPORATE AND COMMUNITY SERVICES




DEPARTMENT OF FAMILIES, COMMUNITY SERVICES AND
INDIGENOUS AFFAIRS -

- ACCESS TO ABORIGINAL LAND UNDER THE NORTHERN TERRITORY
ABORIGINAL LAND RIGHTS ACT ~ TIME FOR CHANGE?
DISCUSSION PAPER
OCTOBER 2006

SUBMISSIONS DUE BY 30 NOVEMBER 2006



PURPOSE OF THE DISCUSSION PAPER

On 12 September 2006 the Minister for Families, Community Services and |

_Indigenous Affairs, the Hon Mal Brough MP, announced a reconsideration of
Commoenwealth legisiation allowing for the permit system that restricts entry to
some remote indigenous communities. The Minisier puf the view that, on
balance, increased external scrutiny would be in the interests of victims of
crimes and the disadvantaged or vulnerable in what are now closed
communities. Liberalisation would also bring economic beneiits that would
help to promote the self-reliance and prosperity of Aboriginal people in remote
communities. ‘

The Commonwealth Aboriginal Land Rights (Northern Terrifory) Act 1976
{ALRA) enables the permii system on Aboriginal land in the Northemn
Territory. In some States, State legislation establishes permit systems for
access to Indigenous land.

The purpose of this discussion paper is to examine options for an improved
system of access to Aboriginal land under the ALRA and related legisiation
that both respects the integrity of Aboriginal land and facilitates the normal
interactions necessary for social and econormic devejopment, Comment is
invited from interested parties on these and any other oplions for addressing
the problems identified with current arrangements.

BACKGROUND
Aboriginal Land Rights (Northern Terrifory) Act 1876

« Section 70 makes it an offence for a person o enier or remain on
Aboriginal iand except (among other things) in accordance with the ALRA
or with a law of the Northern Territory (penalty: $1000).

o Section 73 gives the Northemn Territory Legislative Assembly power to
make laws regutating or authorising entry onfo Aboriginal land, but any
such laws must provide for the right of Aboriginals to enter such land in
‘accordance with Aboriginal tradition. Such laws have effect to the exient
that they are capable of operating concurrently with Commaonwesaith laws.

Aboriginal Land Act (NT)
» Auythorised by section 73 of the ALRA,

+ Section 4 makes it an offence for people to enter or remain on Abaoriginal
land (and certain roads) without a permit (penalty: $1000).

s Section 8 says the tegislation does not authorise the entry of a person fo a
dweliing without the permission of the owner or the occupant. “Dwelling”
includes the living area of 2 camp occupled by or belonging to an
Aboriginal.
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Section 11 empowers the Administrator on the recommendation of a Land
Council to declare an area of Aboriginal land, or a road, to be an ‘open
area’ or an ‘open road’ which can be entered without a permit.

Permits can be issued by:

the traditional owners of the area concerned

the relevant Land Council :

the Administrator of the Northern Territory — where a person has applied
for a permit to use a road and has been refused or the permit has not been
issued in a reasonable time

the relevant Northem Territory Minister — in respect of certain
Commaonwealth or Northern Territory Government employees.

The Land Council and the traditional owners can revoke their own or each
other's permits and delegate their authority to issue permits. With some
exceptions permits are issued without charge.

Aboriginal Land Rights (Northern Territory) Amendment Act 2006

New subsection 19(13) provides for a Land Trust io authorise persons to
enter or remain on land for a purpose related to an estate or interest
granted by the Land Trust under section 19 There is a related new
defence for entering Aboriginal [and in accordance with such an
authorisation in new subsection 70(2B).

New subsection 70(2C) inserts a broad defence in relation {o a leased
township under section 19A. It provides that it is a defence if a person
enters or remains on a part of a leased township for any purpose related to
the use or enjoyment of an estate or interest, (including subleases), in the
leased township by the owner of the estate or interest. This significantly
relaxes the permit system in leased townships., People who have a valid
reason {0 enter a leased township, including for exampie customers of
businesses or visitors of residents, will not need a permit.

Commencement of these new provisions is 1 October 2006.

Trespass Act (NT)

Section 5 creates an offence for traspass on premises.

Seclion 4 defines ‘premises’ as a building or structure, whether permanent
or temporary and whether fixed or capable of being moved, a dwelling-
place, any part of a yard, garden or area (whether enclosed or not) or a
vehicle {including a caravan), vessel, aircraft or hovercraft.



PROBLEMS UNDER CURRENT ARRANGEMENTS

The permit system restricts entry on Aboriginal land, including info
communities that are essentially townships of more than several hundrad L
- people. Originally designed to ‘protect’ Aboriginal people from the worst \
aspects of modern society, the permit system has contributed fo denying
Aboriginal people access to the normal advantages of mainstream Australian
- society. External scrutiny, from the media for example, while sometimes
unnecessarily infrusive, acts as a check and balance on unhealthy or even
criminal behaviour. But in remole Aboriginal communities, restricted media
access has created what some have calied a ‘monopoly of silence’,

Many Aboriginal communities on Aboriginal land in the Northern Territory are
already remote geographically. The permit system has operated to maintain
or even increase that remoteness — both economicaily and socially. It has
hindered effective engagement between Aboriginal people and the Australian
economy. This has prevented Aboriginal people from benefiting fuilly from i
thelr land rights. 1t has detracted from self-reliance and contributed to
Aboriginal disadvantage. The ability of some members of a community to use
their power o exclude other members has also led to community disharmony
or worse. Individual Aboriginal people who have wanted to engage in the
market economy or mainsiream Australian society have, in effect, been
prevented by gate keepers. '

The permit system is a vestige of the former protectionist system of Aboriginal
reserves under which entering or leaving Aboriginal lands was restricted.
While Aboriginal people are now of course free to leave, entry restrictions for
non-Aboriginal people remain. While the current system was put in place with
the best of intentions, its maintenance is no longer appropriate. With modern
communications having broken down many of the barriers of remoteness, the
current paper system of permits is increasingly anachronistic and ineffective.

it is clear that, despiie its restrictions, the current permit system has not
prevenied the scourge of drug trafficking or viclence and abuse occurring in
many communities,

Of course, given the vastness of the Aboriginat land estate and the
consequent difficulties in applying normal laws of respass, the permit system
has operated {0 respect the privacy and culture of Aboeriginal people. Proper :
enforcement of trespass laws requires adequate policing. For trespass laws |
o be effective in townships, a proper police presence would be necessary. "
For the vast bulk of Aboriginal land, police involvement to remove trespassers
may not occur in a timely manner. '

However, the pernit system is not an alternative to adequate policing.
Arguably the permit system serves only to restrict those inclined to respect the
law — not those who already flaunt the law and operate in spite of the permit
system. The Australian Government has initiated action with the state and
territory governments to improve law and order in remote Indigenous
communities. The Intergovernmental Summit on Violence and Child Abuse in
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Indigenous Communities in June this year was central fo this. Part of this
action includes the Australian Government's review of the issues and priorities
in policing remote indigenous communities to help governments improve that
policing and take other action to increase the safety of women and children,

it is important to note that the permit system is effectively used as a land
management tool in regulating the use of certain areas by others (e.g. by
Dhimurru Land Management Aboriginal Corporation in Northeast Arnhem
Land).

PRINCIPLES OF A NEW SYSTEM

Aboriginal people, like other Australians, are entitled to be able to enjoy their
privacy and to use and enjoy their private property. Like other Australians,
however, this entitlement is not absolute. Along with rights come
responsibilities. Individual rights must be balanced with responsibilities so
that an individual's enjoyment of rights does not infringe on others.

Aboriginal land granted under the ALRA differs from ordinary private property
or standard freehold in that it is an inalienable and communal freehoid granted
under special Commonwealth legisiation. 1tis held by a Land Trust for the
benefit of Aboriginals entitled by Aboriginal tradition to the use or occupation
of the land concerned. It is also different from most ordinary private property
in terms of the vasiness of the Aboriginal iand estate.

Within the large Aboriginal land estate, there are smaller spaces such as
townships and roads which are more like public space. Residences within
and outside of townships are obviously private space and the vast bulk of the
Aboriginal land estate is more like private broadacre holdings in the wider
community.

The permit system on Aboriginal land in the Northern Territory has not always
operated effectively. It has not allowed Aboriginal people fo fully exercise
their rights, and has also absolved people of their responsibilities, For
example, antisocial and criminal behaviour has not been checked by the
normal openness of public scrutiny and accountability that wouid occur in
mainstream society.

A new system regulating access to Aboriginal land should operate to:

1. Ensure the normal interactions of society can occur, including externai
scrutiny

2. Allow individual Aboriginal people to engage with and benefit from the
- market economy without hindrance

3. Distinguish between ‘communal or public space’ and ‘private space’ on
Aboriginal fand
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4. Ensure open access o ‘public space’, including townships and related
roads

5. Protect the privacy of ‘private space’, including residences and most
Abgriginal land .

6. Respect Aboriginal culture on traditional lands, particularly in the support it
gives to protection of sacred sites and to ceremonies

7. Continue fo aiiow for effective land management by Aboriginal groups

8. Be simple to administer, preferably by government, to ensure transparency
and accountability.

OPTIONS

The options below are not necessarily mutually exclusive or exhaustive, They
are submitted fo encourage discussion and considered submissions,

1. Adjust the existing legislative framework for the permit system, noting the
new provisions for authorising access associated with estates or interests
granted under section 19 of the ALRA and the township leasing
amendment already enacted. Adjustments could include increased use of
permanent ‘open’ areas under section 11 of the Aboriginal Land Act (NT),
use of subsection 19(13) ALRA authorisations {0 streamiine access in
particular areas, and administrative improvements to ensure a timely and
efficient systam.

This option would be voluntary, allow for incremental adoption across the
Territory, and not require legislative change. Short term structural .
adjustment costs would be low. But the option would not involve
significant change from the status quo. It could create ad hoc, confusing
and conflicting arrangements across the Territory. It may not fix the
problem of monopoly control and abuse by powerful individuals. It may
not significantly open up remote Aboriginal communities to public
accountability and scrutiny.

2. Provide open access to communal or public space and maintain the
current permit-based system of restricted access to non-public spaces.
This would result in open access (¢ townships and access roads and a
simplified permit system for non-township areas. The normal laws of
trespass would apply to private residences and appropriate public
buildings. Sacred sites in townships would, of course, also be protected.

This opfion would promote the benefits of liberalisation - giving Aboriginal
people in remote areas greater potential to engage with the market
economy and mainsiream soclety - while alse protecting non-public
Aboriginal land from unnecessary intrusion. It would complement the
recent ALRA reforms that alfow for fownship leasing. It would require
legislativa change. There would be some challenges in defining public




and non-public/private space.

. Widen the current permit-based system by expanding the categories of
people eligible to enter Aboriginal land without being subject to permission.
This option would involve expanding the provisions in the Aboriginal Land
Act (NT) concerning the classes of persons able to access Aboriginal land.
For example, representatives of the media could be allowed free entry to
Aboriginal land for legitimate business. In addition, some people could be
excluded from entering Aboriginal land or parfs of Aboriginal land, for
example, certain categories of serious offenders.

This option would require legislative change. There would be some
benefits associated with wider access to Aboriginal land, for example by
the media. But the system would remain administratively complex. There
would be difficulties and disputes about the classes of persons exempt
from permits. Regarding exclusions, there is a potential conflict with the
right of Aboriginal people to enter Aboriginal land in accordance with
Aboriginal tradition. This option would not significantly empower individual
Aboriginal people to engage with the market economy. Neither would it
disempower gate keepers.

. Reverse the current restrictive permission-based access sysiem {oc a
liberal system with specific area exclusions, Access to Aboriginal Land
would not require a permit unless a particular area was designated as
restricted. The Northern Territory Aboriginal Sacred Sites Act (NT) would
continue to apply and the normal laws of trespass would apply as
appropriate. People would only need to apply for a permit to enter
restricted areas. Aboriginal land owners would need to demonstrate a
case why these areas needed to be restricted. Such a system would allow
for traditional owner management of public access to certain areas.

A more liberal entry regime would promote the benefits of openness while
also allowing Aboriginal people to protect areas of their land where there
are legitimate reasons. The administrative costs of this option would be
relatively low. This option would require legisiative change.

. Remove the permit system altogether and replace with the laws of
trespass, with any necessary modification for Aboriginal land.

This option would require legislative change. It would nomalise access
arrangements for Aboriginal land. The vastness of the Aboriginal fand
estate and associated coastline would however present difficulties for
effective frespass enforcement.



SUBMISSIONS
Due by 30 November 2006. Please address {o:

Assistant Secretary

Land

Office of Indigenous Policy Coordination
PO Box 17

Woden ACT 2606

NEXT STEPS

The Australian Government will consider the submissions received and any
cther relevant material with the aim of making an announcement of any

reform in early 2007. Should the Gavernment's decision lead to legislative
change, it will be introduced into the Australian Parliament in the first half of {
2007.

The ALRA permit systern is not the oniy restrictive system of access to
Aboriginal iand in Australia. Depending on the outcome of this review process,
other jurisdictions will be encouraged to foliow the Australian Government's
example.
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Minister for Families, Community Services and Indigenous Affairs
Minister Assisting the Prime Minister for Indigenous Affairs

Discussion Paper on Indigenous permit system released

A discussion paper on reforming the permit system that restricts the public’s access to some
Indigenous fands has been released today by the Minister for Families Community Services and
Indigenous Affairs, Ma! Brough.

Mr Brough said the release of the departmental paper, inviting submissions, foliowed the
announcement of a review of the legislative provisions for the Northern Territory permit system.

in the Northern Terrifory, the permit sysiem operates under the Commonwealth's Aboriginal Land
Rights (Northern Territory} Act and the Northern Territory’s Aboriginal Land Act.

L egislation requiring permits to enter Aboriginal land in addition to normal trespass laws applies
to almost half of the Northem Territory, some Aboriginal land in South Australia, Western

Australia and Queensiand. Those wishing to enter these lands must apply for a written permit
from the local community or the land council.

“I am writing specifically to the Nerthern Terrifory Government and the four Northerm Territory
Land Councils inviting thelr submissions about this matter,” Mr Brough said.

“My concern is that the permit system has created closed communities which are rastricting the
ability of individuals to interact with the wider community and furthermore to participate in the real
economy.

*The permit system has not acted to protect vulnerable citizens, inciuding women and children,
andg in fact makes scrufiny over dysfunctional communities more difficult.

“The reconsideration of permits complements reform of township leases in the Northern Territory,
providing new opportunities and choice for Aboriginal people.”

Mr Brough urged other jurisdictions to review their legislative provisions that allow for permits.

Interested parties are invited to make submissions {o the discussion paper by the 30th of
November 2006.

The discussion paper is available at www.oipc.gov.au or by writing te the Depariment of Families,
Community Services and Indigenous Affairs at the following address.

PO Box 17 )
WODEN ACT 2608

4 October 2006

http://www.aisia. gov.au/media/media06/6507 aspx 26/10/2006



RECORD OF DECISION
COUNCIL MEETING

27 NOVEMBER 2006
Please refer fo instructions in the Footer Note M 0’1‘/&

Corporate and Community Services — Recommendations

13.1.1 Access fo Aboriginal Land under the Northern Territory Aboriginal Land Bights Act —
Time for Change? {6.1)
Report No. 195/06ccs (DCCS)

On 12 September 2006, the Minister for Families, Community Services and Indigenous
Affairs, the Hon Mal Brough MP, announced a reconsideration of Commonwealth
legislation alfowing for the permit system that restricts entry to some remote indigenous
communities. ‘

The Department of Families, Community Services and ihdigenous Affairs has released a
Discussion Paper for comment with submissions due by 30 November 2006.

At the Septermber Council meeting, Council requested that an Agenda Paper be prepared
for Corporate and Community Services Committee meeting.

It is recommended that Alice Springs Town Council submits a response to the Discussion
Paper. _

Moved Alderman Lambley
Seconded Aldsrman Koch

A, That Councilt seeks an extension to making a submission,
B. That Council submits a response to the Access to Aboriginal Land Under
the Northern Territory Aboriginal Land Righis Act — Time for Change?
- (B070ccs)
CARRIED (13825)

The Responsible Officer is required to action, make appropriate notes in EDM {under Discussion -
Create Forum Topic) and sign off on each Council Decision in the EDM System.

Once completed, you are required to forward this document to the CEO’s Execulive Assistant so
the Council Decision can be recorded as completed.
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RECORD OF DECISION
COUNCIL MEETING

30 QCTOBER 2006
Please refar to instructions in the Footer Note I‘\/g ol lf k

Corporate and Community Services

13.1.58 Other Business - Mayor Kilgariff - Permil System on Aboriginal Communities

Mayor Kilgariff advised that Minister Brough has put out a discussion paper about permit
system on Aboriginal communities and enquired if elected members are happy to put it a
Council submigsion.

Moved Aiderman Clark
Seconded Alderman Beli

That a discussion paper on the question of permits for Aboriginal communities be
prepared for the Corporate and Community Services Commitlee meeting in

November 20086.
(5065ccs)

CARRIED (13777)

The Responsible Officer is required to action, make appropriate notes in EDM (under Discussion - i
Create Forum Topic) and sign off on each Council Decision in the EDM System.
Once completed, you are required to forward this document to the CEQ’s Executive Assistant so "

the Councit Decision can be recorded as completed. ' ‘






