

















Association

Under section 501(6)(b), a non-citizen does not pass the character test if they have or have had
an ‘association’ with a non-citizen, or a group or organisation, whom the Minister (or a delegate)
reasonably suspects is (or has been) involved in criminal conduct’.

Past and Present Criminal &/or General Conduct

Under section 501(6)(c), a non-citizen does not pass the character test if they are not of good
character, having regard to either or both of the following:

» the non-citizen’s past and present criminal conduct (section 501(6)(c)(1);
o the non-citizen’s past and present general conduct (section 501(6)(c)(i1)).
A non-citizen will not pass the character test if they are not of good character on the basis of

either section 501(6)(c)(i) or (i), however as a matter of policy, the case officer should consider
the non-citizen against both grounds, where appropriate.

Examples of general conduct that may indicate the non-citizen is not of good character

Direction 21 provides guidance on what types of general conduct may indicate that a non-citizen
may fail the character test.

Examples of general conduct which may lead a decision-maker to conclude the non-citizen is not
of good character, include, but are not limited to, the following:

o activities that indicate that the non-citizen has a contempt or distegard for the law or for
human rights. For example:

- engaging in disreputable business activities or fraud
- involvement in drug related activities
- political extremism
- extortion
- involvement in war crimes or crimes against humanity
e any criminal conduct that has not resulted in a criminal conviction.

o dishonourable or eatly discharge from the armed forces as a result of disciplinary action in
citcumstances which would be regarded as serious in Australia.

Good conduct must also be considered

The decision-maker must also take into account any recent good conduct in order to form a
complete picture of a non-citizen’s character. For example, acts of good conduct subsequent to
acts of bad conduct may indicate a non-citizen’s character has reformed.

However, the decision-maker must be of the view that the non-citizen has genuinely reformed. If
they are not fully persuaded that the good conduct indicates this, the non-citizen will fail the
character test.
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The recent acts of good conduct may then also be taken into account in the exercise of the
discretion.

Public Interest Criterion 4001

All persons who wish to enter or remain in Australia must satisfy the character requirements
of section 501 of the Act.

Penal checks are part of the procedure by which visa applicants establish that they can or
cannot meet the character requirements for entry to Australia, and are usually linked to the
class of visa being applied for by Public Interest Criterion (PIC) 4001.

Penal checking must be conducted for any visa applicant:

- who is 16 years of age or over; and

- whose stay in Australia will exceed 12 months and for whom PIC 4001 is a criterion for
visa grant (unless the visa class they are applying for is exempted).

Where PIC 4001 is not a criterion for grant of a particular visa subclass, all visa applicants are
required to be of good character and may have their visa refused under section 501 if they are
found not to pass the Character Test.

Where there is any doubt as to whether an applicant meets character requirements, penal
checks should be requested.

Where there is no indication of character concerns, applicants for certain visa subclasses are not
required to obtain penal clearance certificates, despite PIC 4001 being a criterion for grant.
These subclasses are:

S subclasses 570, 571, 572, 573, 574, 575 and 576 (Student);

- subclass 457 (Temporary Business (Long Stay)); and

- subclass 442 (Occupational Trainee)





