Dear Sir

Please accept as follows and the attached documents for consideration into the above mentioned
enquiry.

My name is Giles Harden Jones, | have been in a protracted legal battle with Vero Insurance for
the past 3 %2 years over a deeds of indemnity and warranty insurance.

In short, | was forced to sign a deed of indemnity, at the time Vero were the only supplier of
Builders Warranty Insurance in 2001.

The legal advice | have received indicates that these deeds are in fact illegal, they did not have
APRA approval and are not enforceable at Law. The advice is linked to Section 34 of the
Insurance Act.

Given that in the period from 2001 (Post HIH Collapse) and mid 2002, just about every builder in
NSW, WA, VIC, TAS and WA had to sign one, or provide additional security in form of a bank
guarantee

During this long running battle, Vero have tried every legal tactic to block, stall, delay and
generally prevent the matter from going to trial. In short they are simply trying to outspend me.
We have had a without prejudice admission from Vero's legal team in Perth that they are aware
that they are on thin ice, but they cannot afford to have an adverse precedent on the subject of
reinsurance.

| urge the enquiry to carefully read the attached judgment from the WA District Court. This came
about as part of a summary judgment appeal. Judge Eaton is clear in his findings that the issue
of Deeds is questionable and a trial issue. The fact that Vero are fighting this tooth and nail to
prevent this from going to court is also concerning.

| defer to you, please contact me if you have any further questions.

Yours Faithfully
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EATON DCJ: The appellants are husband and wife. The husband is a
qualified architect and a registered builder. The wife is a director of
"Harden-Jones Architects", a business conducted by her.

HBC Pty Ltd is a company incorporated in Western Australia,
having been registered on 30 September 1999. Giles Harden-Jones was
appointed director and secretary of that company at that date. The
appellants were, at all material times, shareholders of that company, -
holding two fully paid shares.

HBC Pty Ltd carried on business as "Hamersley Building Company".
It was registered as a builder under the provisions of the Builder's
Registration Act 1939 on 29 June 2001. That business was conducted
from premises at Suite 6, 204 Hampden Road, Nedlands, Western

" Australia. The office of "Harden-Jones Architects" was next to that of

"Hamersley Building Company". Indeed, the letterhead of the latter
prescribes its email address as being "hjarchitect@hotmail.com.”

The principle business of Hamersley Building Company was
residential home building and extensions. That business was conducted
by Giles Harden-Jones.

In mid 2001, Hamersley Building Company undertook a building

- project at 31 and 33 Clement Street, Swanbourne involving the

construction of two residential units or houses. Under the provisions of
the Home Building Contracts Act 1991 a builder must not perform
residential building work unless a policy of insurance that complies with
Part 3A, Div 2 of that Act is in force in relation to that work.  In about
July 2001, Hamersley Building Company applied for insurance pursuant
to that requirement from HIA Insurance Services Pty Ltd. In December
2001 the plaintiff/respondent, then known as Royal and Sun Alliance
Insurance Australia Limited, issued policies of insurance in compliance
with the Act to HBC Pty Ltd with respect to building work at 31 and
33 Clement Street, Swanbourne. Prior to the issue of the policies, the
plaintiff/respondent (hereafter referred to as "Vero") required that Mr and
Mrs Harden-Jones each enter into a general deed of indemnity whereby
each would indemnify Vero against "all claims, payments, costs and any
other expenses, losses and damages" that Vero might reasonably and
properly sustain or incur that result from (a) the proposer's act or
omission; and (b) a claim made by an insured under the terms of a policy.
The proposer, in each case, was HBC Pty Ltd. On 6 November 2001 Mr
and Mrs Harden-Jones each granted an indemnity in those terms and the
policies, in due course, issued.
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The work at Clement Street, Swanbourne on both lots was being
undertaken for the owner, Abersea Pty Ltd. It seems that work was
undertaken by HBC Pty Ltd at that project during the first part of 2002. "It
got into financial difficulties. On or about 5 September 2002 a creditor's
meeting was called and later in that month a liquidator was appointed.
The work at Clement Street had not been completed. On 9 October 2002
Abersea Pty Ltd claimed under the terms of the policies issued by Vero.
The latter engaged L.A.C. Building Consultants Pty Ltd to provide a
report on those properties. Both were inspected on 23 October 2002 and a
first inspection report for each was issued to Vero on 4 November 2002.
Those reports suggested that, in addition to work required to complete the

projects, there was also defective work requiring rectification. It appears

that Vero called for quotations for the completion of the work to be done
and that, in due course, that work was undertaken by Jaxon Construction

Pty Ltd. Vero paid that company $61,896.20 for 31 Clement Street and

$58,044.70 for 33 Clements Street. By letter of 10 March 2005, Vero
made claim against Mr and Mrs Harden-Jones under the provisions of the
deeds of indemnity. The demands were not met.

On 28 October 2005, Vero filed a writ in this court against seeking to
recover damages in the sum of $110,977.64 plus interest pursuant to the
deed of indemnity in each case. Both defendants entered an appearance to

“the writ on 9 November 2005. On 3 February 2006, Vero amended its

statement of claim. On 10 March 2006, the defendants filed a defence to
the amended statement of claim admitting certain of the plaintiff's
allegations, not admitting other matters and making a general denial as to
their liability.

On 25 May 2006, Vero, by chamber summons, applied to strike out
the defence, for leave to apply for summary judgment and for summary
judgment. That application was heard by Deputy Registrar Harman on
7 August 2006. On 21 December 2006 he granted summary judgment to
the plaintiff against each defendant.

On 4 January 2007, Mr and Mrs Harden-Jones filed a notice of -
appeal from that decision. On 24 April 2007 they applied by chamber
summons for leave to amend their notice of appeal and their defence in
terms of a minute of proposed amended defence filed on that day.

The appeal and application were heard by me on 21 May 2007. Both
counsel for the appellants, Mr G R Hancy, and for the respondent,
Mr P G McGowan, filed written submissions prior to the hearing of the
appeal and spoke to those submissions before me.
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Rule 15 of the District Court Rules 2005 provides that if a party is
dissatisfied with the decision of a registrar, the party may appeal to a
Judge. That appeal is by way of a new hearing of the matter that was
before the Registrar. ”

Order 14 of the Rules of the Supreme Court 1971 provides that where
a statement of claim has been served on a defendant and the defendant has
entered an appearance, the plaintiff may, on the ground that the defendant
has no defence to the claim included in the writ, apply to the court for
judgment against the defendant.

On the hearing of such an application, unless the court dismisses the
application, or the defendant satisfies the court with respect to the claim or
part of the claim to which the application relates that there is an issue or
question in dispute which ought to be tried, or that there ought for some
other reason to be a trial of that claim or part, the court may give such
judgment for the plaintiff against the defendant on that claim or part
thereof as may be just, having regard to the nature of the remedy or relief
claimed. The power of a court to order summary judgment is required to
be exercised "with exceptlonal caution” and should never be exercised
unless it is clear that there is no real question to be tried (Fancourt v
Mercantile Credits Limited (1983) 154 CLR 87, 99). In the present case
counsel for the appellants submits that there is a real question to be tried.
Counsel for the respondent submits to the contrary.

The appellants rely upon the affidavits of Giles Harden-Jones sworn
2 August 2006 and 9 February 2007, upon the affidavit of Jennifer
Harden-Jones sworn 2 August 2006 and upon the affidavit of Terrence
Michael Clavey sworn 2 August 2006. The respondent relies upon the
affidavits of Elon Charles Zlotnick sworn 23 May 2006 and Stefan Molcik
sworn 18 May 2006.

Confusion as to the insured

15

The plaintiff's amended statement of claim asserts that by certificates
of insurance numbered 137708 and 137709, the plaintiff issued two
policies on 18 December 2001 for home building work carried out by
HBC Pty Ltd at 31 and 33 Clement Street, Swanbourne for the owner of
the properties, Abersea Pty Ltd, pursuant to a lump sum contract for home
building work dated 12 December 2001. That allegation was not admitted
by the defendants in their defence. The two certificates of insurance
referred to in the plaintiff's pleading are annexed to the affidavit of Stefan
Molcik sworn 18 May 2006. In annexing those certificates the deponent,
who described himself as the southern regional manager of Vero, deposed
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