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Duties of the Committee
Section 243 of the Australian Securities and Investments Commission Act 2001 sets out
the Parliamentary Committee's duties as follows:
(a)

to inquire into, and report to both Houses on:
(i)

activities of ASIC or the Panel, or matters connected with
such activities, to which, in the Parliamentary Committee's
opinion, the Parliament's attention should be directed; or

(ii)

the operation of the corporations legislation (other than the
excluded provisions), or of any other law of the
Commonwealth, of a State or Territory or of a foreign
country that appears to the Parliamentary Committee to
affect significantly the operation of the corporations
legislation (other than the excluded provisions); and

(b)

to examine each annual report that is prepared by a body established by
this Act and of which a copy has been laid before a House, and to report to
both Houses on matters that appear in, or arise out of, that annual report
and to which, in the Parliamentary Committee's opinion, the Parliament's
attention should be directed; and

(c)

to inquire into any question in connection with its duties that is referred to
it by a House, and to report to that House on that question.
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Abbreviations
ABN

Australian Business Number

AFSL

Australian Financial Services Licence

ASIC

Australian Securities and Investments Commission

ASIC Act

Australian Securities and Investments Commission Act 2001

ASX

Australian Securities Exchange

CFD

Contract for difference

COAG

Council of Australian Governments

GDP

Gross Domestic Product

IOSCO

International Organization of Securities Commissions

FSA

Financial Services Authority (UK)

OECD

Organisation for Economic Co-operation and Development
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Recommendations
Recommendation 1
2.24 The committee recommends that ASIC acquire empirical evidence of its
resource allocation to its educative activities and outcomes of these activities. This
information should be more fully publicised in ASIC's regular reports and other media
accessed by investors especially retail investors.
Recommendation 2
2.35 The committee recommends that ASIC take steps to use available information
to collate and analyse definitions of, and approaches to, financial crime, with a view to
developing standard definitions and classifications that can be used across the
Commonwealth.
Recommendation 3
2.36 The committee further recommends that ASIC give particular attention to ways
of distinguishing between criminal fraud and market failure, and the interventions
available to ASIC in each case.
Recommendation 4
3.37 The committee recommends that the government provide the basis on which
company registration fees are set and an explanation as to the process of determining
late fees.
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Chapter 1
Statutory oversight
Overview of current oversight priorities
1.1
The Parliamentary Joint Committee on Corporations and Financial Services
('the committee') was established by the Australian Securities and Investments
Commission Act 2001 (the ASIC Act). Under Section 243 of the Act 1 , it is to inquire
into the performance of the Australian Securities and Investments Commission
(ASIC) and to evaluate the operations of the Corporations Act and any legislation
impinging on it.
1.2
This report is presented in response to the first of these responsibilities. In
2011 the committee raised the level of its active oversight of ASIC through holding
four hearings annually. The hearings require ASIC officers to give evidence about the
commission's execution of its duties. The committee also decided to expand its
understanding through the use of independent expert witnesses to complement
information coming from ASIC. The intent was that these witnesses could elucidate
the context in which ASIC operates and offer different perspectives on the issues with
which ASIC deals.
1.3
This report draws on evidence given by Dr George Gilligan from Monash
University. The committee thanks him for his time and his valuable contribution to the
oversight process. The committee is also grateful to ASIC officers who have
responded with clarity and candour to the committee's questions and followed up on
the committee's recommendations.
1.4
ASIC is the regulator of Australia’s corporate sector, markets and financial
services and is responsible for monitoring the integrity of Australia's financial system.
This includes the regulation of corporations, financial advisors and consumer credit
providers, and supervision of trading on Australia's licensed equity, derivatives and
futures markets. The commission may also advise the minister on changes required to
address concerns with the operation of the corporations legislation or the financial
products or financial services industry, or to improve the efficiency of the financial
markets. 2
1.5
The committee's key interest is whether ASIC is fulfilling its statutory
responsibilities as the corporate, markets and financial services regulator. Section 1 of
the ASIC Act directs ASIC to:

1

See Duties of the committee prefacing this report.

2

Australian Securities and Investments Commission Act 2001, para 11(2)(b); ss.11(3).
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•

maintain, facilitate and improve the performance of the financial system and
the entities within that system in the interests of commercial certainty,
reducing business costs, and the efficiency and development o the economy;

•

promote the confident and informed participation of investors and consumers
in the financial system;

•

administer the laws that confer functions and powers on it effectively and with
a minimum of procedural requirements;

•

receive, process and store, efficiently and quickly, the information given to
ASIC under the laws that confer functions and powers on it;

•

ensure that information is available as soon as practicable for access by the
public; and

•

take whatever action it can take, and is necessary, in order to enforce and give
effect to the laws of the Commonwealth that confer function and powers on it.

1.6
In its current oversight, the committee has focused on issues of financial
crime and ensuring transparency of information in the financial services sector. Its
concurrent inquiry into the collapse of Trio Capital has heightened its awareness of
these matters and sharpened consideration of where ASIC can contribute to the
minimisation of fraud and to equipping consumers of financial products to make wise
investment decisions. Over the past year, the committee has been interested in the
educational role of ASIC and the role of financial literacy to avert ill-informed
investment decisions and vulnerability to fraudulent activities. This is a recurring
theme in this report.
1.7
The committee's major concern is that investors have confidence in Australian
financial markets so as to attract robust investment and creative economic activity
from both large corporate players and the multitude of small businesses and private
investors that underpin the sector.
Gathering evidence
1.8
This report records evidence given by Dr Gilligan and ASIC representatives at
a public hearing on 25 November 2011 in Sydney. All witnesses are listed in
Appendix 1. Copies of the Hansard transcripts from the hearings have been tabled for
the information of the Parliament, and are available on the committee's website,
www.aph.gov.au/Senate/committee/corporations_ctte/asic/index.htm
1.9
A number of questions were placed on notice at the hearings. The committee
expresses its disappointment that ASIC did not meet the committee's request for
responses to Questions on Notice within the agreed timeframe.

Chapter 2
Fraud, failure and financial crime
2.1
As part of an ongoing commitment to seek expert critiques in support of its
oversight functions, the committee invited Dr George Gilligan as an expert witness to
give evidence. Dr Gilligan is a senior research fellow in the Department of Business
Law and Taxation at Monash University. He is a sociologist with research interests in
regulation of the financial markets, white collar crime and organised crime. 1
2.2

In his presentation to the committee Dr Gilligan covered four areas:

•

the sociology of how regulations are understood and acted upon, including
some history of the financial sector's status;

•

the strategic importance of the contemporary financial sector and limits on its
regulation;

•

the nature of regulation and the competition of national regulatory regimes to
attract capital; and

•

financial crime.

2.3
These issues are closely interrelated. A major theme underpinning all four was
balancing the promotion of markets and encouragement of entrepreneurialism with
market protection and discouragement of crime and fraud.2 As he told the committee:
There is always this dilemma and this tension between promoting efficient,
open and flexible markets to attract capital, to create wealth, to stimulate
growth and to promote Australia as a global financial centre with
competitive products in an international sense, but at the same time there is
the context of protecting investors, and particularly the retail investors. It is
always on that seesaw, that fulcrum, and there are always going to be
people falling off who are going to get hurt. 3

2.4
In view of its inquiry into the collapse of Trio Capital, the committee was
particularly interested in the matter of fraud and financial crime and the degree to
which regulations can minimise and expose misconduct. Dr Gilligan's explanation of
the financial landscape gave a context for recommendations which would assist
transparency and the identification of risk.
2.5
According to the OECD Policy Framework, which Dr Gilligan provided to the
committee:

1

http://users.monash.edu.au/~gilligan/ (accessed 6 January 2012)

2

Dr George Gilligan, Committee Hansard, 25 November 2011, pp 2, 5, 7, 8.

3

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 2.
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Financial system transparency is essential for [the development of sound
policy and regulatory framework]...as it makes the operations of the system
more visible and supports the identification of risks...and possible problems
and needs. 4

2.6
Dr Gilligan advised that, in the four core interrelated areas there are some
significant breakdowns in such transparency, which he suggested may be addressed by
ASIC.5

The social and historical context of financial regulation
2.7
The financial sector has a long history of self-regulation over centuries. This
reflects the confluence of two trends: the defence of its independence (which has
facilitated its growth in power), and the consequent dependence of rulers on the
finance sector. 6 Originally, this was a dependence of the Crown for funding of
military campaigns; in the contemporary context it is a dependence of governments on
the sector for economic prosperity.
2.8
Dr Gilligan noted that because of this nexus, the financial industry was alone
in being able to defy governments or ignore government regulation. He gave historical
examples from the growth of the City of London of patterns of quite open defiance
which set the context for contemporary assumptions within the financial sector. 7
2.9
Dr Gilligan emphasised two important social ideas underpinning the operation
of the financial sector. The first is the importance of trust:
[T]he traditions of the financial services are a personal
relationship...sociologies of trust that underpin the establishment of the
markets are still core when people invest in markets. People still trust what
they read about in a product disclosure statement. They still have that sense
that, if there is a major institution or there are instruments and services that
they are familiar with, they can somehow trust they will be there and that
they will deliver as they are saying on paper. 8

2.10
This point is evident from the testimonies of witnesses to the committee's
inquiry into the collapse of Trio Capital. 9 Dr Gilligan pointed out that the habit of
trust indicates a moral dimension which may be violated and gave instances from his

4
5

OECD, Policy Framework for Effective and Efficient Financial Regulation, 2010, p. 10.
Dr George Gilligan, Committee Hansard, 25 November 2011, p. 6.

6

Dr George Gilligan, Committee Hansard, 25 November 2011, pp 1–2, 6–7.

7

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 2.

8

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 2.

9

See particularly Official Committee Hansard, Parliamentary Joint Committee on Corporations
and Financial Services, Collapse of Trio capital, Thirroul, 6 September 2011.
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research on white collar crime. 10 Dr Gilligan noted that the Global Financial Crisis
can be considered in terms of the abuse of sociologies of trust. 11
2.11
The second idea is the concept of 'routinisation' or habit. Dr Gilligan
explained that human agency interacts with social structures so that routines are
perpetuated, regardless of their effectiveness. 12
2.12
These two concepts—trust and routinisation—are central to Dr Gilligan's
analysis of the interaction between financiers and government. Although modern
financial organisations have responded to new regulatory structures, 13 they remain
attached to past attitudes. For instance, he argued that those involved with the raising,
organisation and marketing of capital have great influence in what is seen as the
natural social and economic order. Whether consciously or not, they usually equate
their own interests with the public interest. Dr Gilligan thereby claimed that regulation
is used by the financial services sector to support the attitudes of self-regulation and
autonomy inherited from the past. 14 According to Dr Gilligan, therefore, practices
based on trust in the personal honour of the financial provider are reinforced.
2.13
Dr Gilligan applied the idea of routinisation to the definitions of financial
crime. He suggested, for instance, that the classification of fraud is subject to longstanding habits and suggested that this could be an area for action by ASIC. In terms
of distinguishing between fraud and market failure—an issue of interest to the
committee—he argued that habits in categorisation make it difficult to define
particular instances. 15

Influence and control in the contemporary financial sector
2.14
Dr Gilligan presented various data indicating Australia's significant role in the
global financial sector:
•

The financial sector is the largest contributor to Australia's national output and
is estimated to contribute 11 per cent or A$135 billion of Australia's Real

10

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 2.

11

Dr George Gilligan, Presentation to Joint Committee on Corporations and Financial Services,
Comments on some issues regarding financial services regulation in Australia, 25 November
2011, p. 7, available at:
http://www.aph.gov.au/senate/committee/corporations_ctte/asic/Additional_Information/Gilliga
n_Presentation_251111_ASIC_Oversight.pdf, (accessed 30 January 2012).

12

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 6.

13

Dr George Gilligan, Expecting too much? Enforcement limitations in the regulation of financial
markets, Paper presented at ESRC/GOVNET Workshop, ANU, 14-15 March, 2007, p. 18.

14

Dr George Gilligan, Expecting too much? Enforcement limitations in the regulation of financial
markets, Paper presented at ESRC/GOVNET Workshop, ANU, 14-15 March, 2007, p. 16–17.

15

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 4.
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Gross Value Added by Industry in year to June 2011 (Australian Bureau of
Statistics 2011).
•

Almost 420,000 people are employed in Australia's finance sector (Australian
Bureau of Statistics 2011).

•

Australia is ranked 6th globally for good corporate governance by Governance
Metrics International (2010).

•

The Australian stock market was ranked in July 2011 as the 6th largest in the
world at US$1,136 billion (Standard & Poor 2011).

•

Australia's Funds Under Management at US$1,500 billion, ranked in 2011 as
the 4th largest in the world (Investment Companies Institute 2011).

•

Australia ranks 4th in the world in terms of superannuation (pension funds)
assets at US$1,261 billion (Towers Watson 2011).

•

Australia's financial markets turnover in 2009–2010 was almost
A$102 trillion, more than 250 per cent higher than 1999–2000 (Austrade
2010). 16

2.15
Dr Gilligan argued that with the rapid growth in financial market turnover,
governments have needed to develop a more effective and efficient system of financial
regulation. 17 Dr Gilligan notes that a key challenge in this regard has been to strike a
balance between 'due process' versus 'crime control'. Too much focus on crime control
could lead to 'flight of capital'; too much emphasis on due process could leave the
market exposed to unscrupulous operators. 18 Dr Gilligan submitted that the right
balance is a matter of judgment and negotiation between key stakeholders. The
committee was told that regulatory enforcement is 'more art than science' and that the
level of intervention is determined by what is judged as legitimate in the
circumstances. 19
2.16
Dr Gilligan told the committee that in terms of the 'due process crime control
model', on a scale of 1 to 10:
I imagine Australia would be sitting somewhere about 6 or 7. So it has an
emphasis on efficient markets but also very substantive and largely

16

Dr George Gilligan, Presentation to Joint Committee on Corporations and Financial Services,
Comments on some issues regarding financial services regulation in Australia, 25 November
2011, pp 9–10, available at:
http://www.aph.gov.au/senate/committee/corporations_ctte/asic/Additional_Information/Gilliga
n_Presentation_251111_ASIC_Oversight.pdf, (accessed 30 January 2012).

17

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 7.

18

Dr George Gilligan, Committee Hansard, 25 November 2011, pp 2, 5, 7.

19

Dr George Gilligan, Expecting too much? Enforcement limitations in the regulation of financial
markets, Paper presented at ESRC/GOVNET Workshop, ANU, 14-15 March, 2007, pp 32–37;
Dr George Gilligan, Committee Hansard, 25 November 2011, p. 1.

7

effective, in my view, regulatory infrastructures to protect investors both
retail and wholesale. 20

2.17
He argued that the financial sector in Australia has 'an enormous amount of
relative autonomy as we have seen through the global financial crisis' but also
operates within a context of 'very substantive and largely effective regulatory
infrastructures protect[ing] investors.' 21

The 'beauty parade' of competition for capital
2.18
Dr Gilligan felt that most national regulators would follow the three core
objectives defined by the International Organzition of Securities Commissions
(IOSCO):
1. The protection of investors;
2. Ensuring that markets are fair, efficient and transparent; and
3. The reduction of systemic risk. 22

2.19
The issue then becomes one of how well any national financial regime
complies with IOSCO standards and how well it both encourages market innovation
and also deters financial fraud or incompetence.
Dr Gilligan referred to the OECD Policy Framework for Effective and
Efficient Financial Regulation, which gives five areas in which a regulator's
effectiveness should be evaluated: the financial landscape, policy objectives, policy
instruments, system design and implementation review. 23 According to Dr Gilligan,
Australian regulators, including ASIC, do well on the OECD criteria. He noted that
ASIC's reports have concentrated on deterrence and investigation issues, and have not
given as much information about ASIC's activities in the 'educative-normative area'.
Dr Gilligan felt that ASIC reports could better employ empirical data to show how
ASIC's resources are allocated according to its six strategic priorities, and to
emphasise the value of its educative activities. This would enable better publicity
about its successes. 24
2.20

Dr Gilligan also noted that, in his experience, the Australian regulatory
system is well-regarded internationally.
2.21

Every time I am at an international conference I note that the Australian
regulatory actors are held in high regard not just because of their positions
within IOSCO but also more generally because they are seen as proactive in

20

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 7.

21

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 7.

22

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 3.

23

See http://www.oecd.org/dataoecd/28/49/44362818.pdf (accessed 10 February 2012).

24

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 3.
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developing regulatory models. They are seen as being balanced in the way
that they seek to promote Australia as a financial sector yet still provide a
context which provides reasonable—and, of course, that is a variable term
but an important term—protection to the investors both wholesale and
retail. 25

2.22
In other words, Australia is well placed to continue to build its financial sector
in the competitive market.
Committee view
2.23
The committee supports Dr Gilligan's commendation of ASIC and his
assessment of the Commission's fine reputation internationally. The committee
acknowledges Dr Gilligan's analysis of the importance of maintaining a balance
between due process and crime control in order to enhance the Australian financial
sector in a globally competitive market. In this context, the committee agrees that
ASIC reports could better employ empirical data.
Recommendation 1
2.24
The committee recommends that ASIC acquire empirical evidence of its
resource allocation to its educative activities and outcomes of these activities.
This information should be more fully publicised in ASIC's regular reports and
other media accessed by investors especially retail investors.

Financial crime
Problems of defining financial crime
2.25
Dr Gilligan's evidence considered the definition of financial crime in some
detail. He noted that gaining empirical data on fraud and other financial crimes is
greatly handicapped by a plethora of varied definitions with the result that meaningful
statistics are hard to obtain:
It is not just apples and oranges; it is apples, oranges, cherries, bananas and
grapefruit—and that is just in an Australian context. It is not standardised
across state courts or advisory councils, for example. I do not know whether
this committee could somehow push that sort of line in a COAG type
context to get greater standardisation of data recording and reporting. 26

Dr Gilligan explained that different states aggregate data according to
different criteria in apparently ad hoc ways. International jurisdictions also differ. The
committee was presented with results of a survey Dr Gilligan had undertaken in which

2.26

25

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 2.

26

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 3.
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twenty one agencies in the United Kingdom and fourteen in Australia had responded
to four questions about financial crime. 27
2.27
Many of the agencies surveyed had no operational definition, and of those that
did, there was no consistency. Dr Gilligan drew the conclusion that there was no
shared approach or common definitions. There was inconsistent use of terminology
and regular failure, even by police agencies, to have a working definition of financial
crime. 28
2.28
One outstanding example demonstrates this incoherence. The UK Financial
Services Authority itself used the term 'financial crime' to cover 'fraud or dishonesty,
misconduct or misuse of information relating to financial management or handling the
proceeds of crime', even though identifying financial crime is one of its four statutory
objectives. 29 Examples from the Australian agencies demonstrated similar
inconsistencies and omissions. 30
2.29

Dr Gilligan told the committee that:
... the lack of delineation, categorisation and classification...makes it
difficult to say what the extent of the problem is. It is always more difficult
to deal with a problem if you do not know the extent of the problem. 31

2.30
He suggested that clarifying and systematically defining financial crime
would be a worthy project for ASIC to pursue given that ASIC regulates across
industrial sectors, has the resources and has access to relevant data. 32

27

These questions were: Does your agency use an operational definition of financial crime, and if
so what is it?
What is the extent of financial crime in your jurisdiction?
If your agency does not use an operational definition of financial crime, what
behaviours/offences that your agency seeks to counter could be categorised as financial crime?
If your agency does not use an operational definition of financial crime, what is the extent in
your jurisdiction of the behaviours/offences that could be categorised as financial crime?
Dr George Gilligan, Presentation to Joint Committee on Corporations and Financial Services,
Comments on some issues regarding financial services regulation in Australia, 25 November
2011, p. 24, available at:
http://www.aph.gov.au/senate/committee/corporations_ctte/asic/Additional_Information/Gilliga
n_Presentation_251111_ASIC_Oversight.pdf, (accessed 30 January 2012).

28

Dr George Gilligan, Committee Hansard, 25 November 2011, pp 4–5.

29

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 4.

30

Dr George Gilligan, Presentation to Joint Committee on Corporations and Financial Services,
Comments on some issues regarding financial services regulation in Australia, 25 November
2011, pp 27–29, available at:
http://www.aph.gov.au/senate/committee/corporations_ctte/asic/Additional_Information/Gilliga
n_Presentation_251111_ASIC_Oversight.pdf, (accessed 30 January 2012).

31

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 4.
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Fraud and failure
2.31
The committee's discussions focussed on the distinction between fraud as a
criminal activity and failure of the market. In terms of fraud, Dr Gilligan claimed that
there are some instances that are unquestionably fraudulent because of people's clear
criminal activity. These cases require a higher level regulatory response. Beyond this,
he felt that the main priority is to uniformly classify activities associated with fraud
across Australian jurisdictions so that it can be identified, tabulated and addressed. 33
2.32
On the question of market failure, Dr Gilligan focused attention on what level
of harm can be considered acceptable before intervention should occur. The nexus
between financial services and the national economy is of importance in making such
judgments. 34
2.33
Dr Gilligan did not feel that offering risky investments to unsophisticated
investors could be described as a crime. He introduced the idea of abuse as an
alternative way of thinking about them. He did stress that the greater the depth of
empirical data on such matters, the greater the reliability of judgements made as to
appropriate sanctions. Moreover, he suggested that collection of valid empirical data
on outcomes of educative programs on financial product awareness would facilitate
effective allocation of resources to help inform potential buyers of financial products.
Better informed clients would be less susceptible to such abuse. 35
Committee view
2.34
The committee is particularly interested in the matter of defining and dealing
with financial crime and determining clear and consistent guidelines as to whether
activities are fraudulent. It would also encourage further efforts to quantify the extent
of criminal activity and acknowledges the difficulty of doing this when terminology is
fluid and categories are variable. Here, the committee believes that there is an
important role for ASIC in developing standard definitions and classifications that
could be proposed for use across the Commonwealth.

32

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 5.

33

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 6.

34

Dr George Gilligan, Committee Hansard, 25 November 2011, pp 6–7.

35

Dr George Gilligan, Committee Hansard, 25 November 2011, p. 8. Also compare p. 1
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Recommendation 2
2.35
The committee recommends that ASIC take steps to use available
information to collate and analyse definitions of, and approaches to, financial
crime, with a view to developing standard definitions and classifications that can
be used across the Commonwealth.
Recommendation 3
2.36
The committee further recommends that ASIC give particular attention
to ways of distinguishing between criminal fraud and market failure, and the
interventions available to ASIC in each case.

12

Chapter 3
ASIC's responsibilities:
education, protection and integrity
ASIC Initiatives
3.1
At the committee's oversight hearing, ASIC Chairman, Mr Greg Medcraft,
gave a summary of the Commission's achievements against the priority areas in its
strategic framework. ASIC's key strategic priorities are:
•

confident and informed investors and financial consumers

•

fair and efficient financial markets; and

•

efficient registration and licensing.

Confident and informed investors and financial consumers
3.2
In terms of the first priority area, the committee heard that ASIC had acted
to issue a warning the previous day (24 November 2011) against hybrid securities and
unsecured notes. The intent was to inform investors of the disproportion between risk
and returns when investing in companies with well-known brand names. 1
3.3
ASIC told the committee of its success with the MoneySmart website. In
early November 2011, the website had won the award for best government website
with over a million visitors to the site. Large numbers accessed the associated mobile
phone application, Twitter and Facebook. Of even greater significance was the claim
that over 90 per cent of those who accessed the website had followed up with some
action in relation to their finances. 2
3.4
ASIC also told the committee of its actions holding gatekeepers to account.
There had been 17 enforcement outcomes over the previous six weeks, including six
criminal convictions initiated by ASIC. ASIC had issued a consultation paper to
investigate research houses with a view to rating them in the same way that agencies
are rated. 3 In addition, ASIC informed the committee that it had released a regulatory
guide on prospectuses with the aim of informing consumers and influencing their
assessments of financial products.

1

Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, p. 9.

2

Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, p. 9;
Mr Peter Kell, Commissioner, ASIC, Committee Hansard, 25 November 2011, p. 13.

3

ASIC, Consultation Paper 171: Strengthening the regulation of research report providers
(including research houses), 16 November 2011,
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/cp171-published-16-November2011.pdf/$file/cp171-published-16-November-2011.pdf (accessed 15 February 2012).

14

Fair and efficient financial markets
3.5
In terms of ASIC's priority of fair and efficient financial markets, ASIC
noted that it is monitoring ASX technology following a recent outage, and is reporting
on ASX licensees. 4 From these inquiries, ASIC identified nine areas needing
attention. ASIC's report breaks these areas into three major categories:
1. Licensees [should] have sufficient resources, including technological
resources, to properly operate their markets and clearing and settlement
facilities....
2. ASX Group’s ongoing obligations to monitor and enforce compliance
with its operating rules.
3. The development of a set of performance measures agreed between
ASIC and ASX Group that take account of ASX Group’s changed role
in ... supervision of ...market operating rules... 5

3.6
Mr Medcraft also described the case of MF Global, which had been placed
in administration. ASIC has been actively involved in assessing its impact. and in
pursuing regulations regarding client moneys.
ASIC is meeting regularly with the administrator, Deloitte, and working
with the ASX to ensure an orderly unwinding of futures positions. We are
advised that the proceeds of any client futures and CFD position closeouts
will be put into a trust account for disbursal once the administrator has
reconciled positions and funds. ASIC has been in discussion with
international regulators to determine the impact of MF Global's overseas
entities on the Australian business. Issues raised in relation to client moneys
have clearly been a major focus. 6

3.7
In the context of the commencement of Chi-X trading and the new ASX
order book, PureMatch, ASIC has released a consultation paper in relation to high
frequency and algorithmic trading. 7 This paper states:
Equity markets globally are undergoing considerable change. They are now
overwhelmingly electronic, and predominantly automated. Technology has
increased the speed, capacity, automation and sophistication of trading for
market operators and market participants. It has also opened the door for
new types of market participants with innovative trading strategies.
26 High-frequency traders (HFTs) are becoming more prevalent. Feedback
ASIC has received from the industry and comments in the press suggest

4
5

Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, p. 10.
ASIC, Report 265 Market assessment report: ASX Group, 23 November 2011, p. 16–17,
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rep265-published-23-November2011.pdf/$file/rep265-published-23-November-2011.pdf (accessed 15 February 2012).

6

Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, p. 10.

7

Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, p. 10.
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that HFTs may now account for 15–25% of equity market turnover in
Australia. 8

ASIC's annual report
3.8
In terms of ASIC's recently released Annual Report, the committee was
interested in the allocation of resources against ASIC's objectives. The Chairman told
the committee that in terms of staff allocation, there was roughly equal balance
between deterrence and stakeholder teams with half the frontline personnel being
engaged in deterrence. 9 Mr Medcraft noted that market supervision was working well
with a particular focus on prosecuting cases of insider trading. 10
3.9
The committee queried the table on page 87 of the Annual Report titled
'major deterrence outcomes', which indicated a drop in the number of illegal schemes
shut down. 11 Mr Warren Day indicated that it was hard to draw conclusions on the
number of these schemes given that complaints would only be made once a scheme
began to fail investors. He distinguished between 'unregistered managed investment
schemes' and criminal fraud, the latter being in the purview of the police. 12
3.10
The committee asked ASIC to comment on the distinction between fraud
and failure. Mr Price referred to the principles of the Wallis inquiry 13 to define market
failure as:
...someone who is operating their business honestly but, because there are
flaws in the logic behind how they want to make money or because of
changed market circumstances or because they do not have the expertise to
run the business law, or for a variety of other reasons, there is a failure of
that particular business entity. 14

On the other hand, he defined the key element of fraud as 'intentional wrongdoing'.

8

ASIC, Consultation Paper 168 Australian equity market structure: Further proposals, 20
October 2011, http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/cp168-published-20October-2011-2.pdf/$file/cp168-published-20-October-2011-2.pdf,
(accessed 15 February 2012)

9

Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, pp 10–11; ASIC,
Annual Report 2010-11, pp 10-12.

10

Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, p. 11.

11

ASIC, Annual Report 2010-11, p. 87.

12

Mr Warren Day, Commissioner, Committee Hansard, 25 November 2011, pp 11–12.

13

Financial System Inquiry Final Report, Stan Wallis, Inquiry Chairman, Commonwealth of
Australia, 1997, http://fsi.treasury.gov.au/content/FinalReport.asp, (accessed 1 February 2012).
Mr John Price, Senior Executive Leader, ASIC, Committee Hansard, 25 November 2011, p. 12.
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In the same vein, ASIC's Deputy Chairman, Ms Belinda Gibson, explained
3.11
failure as negligence leading to loss and fraud as knowingly taking property by
dishonest means. 15
3.12
ASIC representatives told the committee that the Commission's emphasis is
on applying disclosure regulations so that potential investors have access to the
business model and can judge the potential success or risk of an enterprise. They also
suggested that portfolio level disclosure, whereby the underlying fund is accessible to
potential investors, would be an improvement in the system. 16
Committee view
3.13
The committee commends the high level of deterrence activity completed by
ASIC. It remains interested in the relationship between ASIC and the ASX and
encourages ASIC to follow up on those matters it has recently identified.
3.14
The committee also commends ASIC on the successful development of its
MoneySmart website. It encourages ASIC to continue to strengthen its educational
unit. The committee is interested to gain further information from ASIC on specific
educational activities and flags this as a topic for examination at a subsequent hearing.
3.15
The committee notes that the problem of distinguishing between market
failure and criminal fraud is implicit in much of the material discussed with ASIC (see
chapter 2). It recommends that ASIC officers research this topic with a view to
understand, define and deal with these issues. In this context, the committee notes its
previous alerts about market reliability in the areas of liquidity, price discovery, nontransparent trading and indirect brokering. It suggests that these areas also be
considered by ASIC in responding to recommendations 2 and 3 of the current report. 17

ASIC's administration
3.16
At the November oversight hearing, ASIC responded to a range of issues
related to market integrity and consumer protection.
Resources
The committee asked ASIC about the allocation of its revenue. ASIC noted
3.17
that its appropriation funding for the 2011–12 year is $323.5 million plus own source
revenue of another $23 million, which comes from unclaimed moneys and internal
sales of goods and services. Money collected by ASIC through company registration

15

Ms Belinda Gibson, Deputy Chair, ASIC, Committee Hansard, 25 November 2011, p. 12.

16

Mr John Price, Senior Executive Leader, Mr Peter Kell, Commissioner, Mr Greg Medcraft,
Chair, ASIC, Committee Hansard, 25 November 2011, pp 12–13.

17

Parliamentary Joint Committee on Corporations and Financial Services, Statutory Oversight of
Australian Securities and Investments Commission Report, August, 2011, p. 8.
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fees amounts to about $550 million, which is allocated to consolidated revenue.18
Mr Medcraft and Mr Day stressed that the government—not ASIC—sets these fees or
the associated late fees. They drew attention to ASIC's 2010–11 Annual Report which
outlines revenue against outcomes approved by parliament, and which shows that the
bulk of non-taxation revenue comes from registration. 19
3.18
Committee members were concerned about the imposition of high late
20
fees. In a response received just before this report went to print, ASIC questioned
the validity of annualising late fees as an interest rate. It was explained that:
late fees are prescribed by the Corporations (Review Fees) Regulation
2003'...[and] are indexed each year...based on any increase in the Consumer
Price Index for the previous March quarter...The current annual review fee
for a proprietary company is $226.50 and the second [final] late fee is 127%
[of $226.50]. 21

The role of the Chairman
3.19
The committee was informed of the process of Mr Medcraft's appointment
as ASIC Chairman, as well as his previous roles. He described his previous position at
Societe Generale in New York:
Globally I was responsible for the advisory structuring side of securitisation
for Societe Generale. I was not responsible for the sales, syndicate and
trading of securitised debt products. I had teams in something like 12
countries around the world: in Latin America; Canada; the United States—
in a number of cities in the United States; and in Europe—in London, Paris,
Frankfurt, Milan, Madrid and Moscow. It was a very broad business around
the world. We focused on structuring securities in the residential market—
the real estate market, commercial mortgage market, consumer asset
classes—and we also had a large conduit management business as well
globally. In those markets in Europe at the time I think we were No. 1 in
securitisation. [I was in charge of] advising and structuring of
securitisations,... not sales, syndicate or trading of securitised debt products.
That was actually run by another part of the bank. 22

3.20
The committee noted that public confidence in the position of Chairman is
central for the integrity of ASIC's oversight function. 23
Frozen Funds
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Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, pp 13–14.

19

ASIC, Annual Report 2010–11, pp 22–23 and p. 145.
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Committee Hansard, 25 November 2011, p. 15.
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See response to questions on notice no. 2 in Appendix 2.
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Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, p. 17.
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Committee Hansard, 25 November 2011, p. 18.
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3.21
The committee continues to seek updates on frozen funds and requested that
ASIC supply figures about the amount of money in frozen funds. This information
has been provided as an attachment to Appendix 2.
3.22
The committee is interested in investors' ability to access frozen funds and
the steps taken to relieve hardship. Mr Medcraft explained that a fund is frozen when
it is 'unable to realise 80 percent of [its] assets within the period that is specified in the
scheme's constitution'. 24 Legally the fund may then decide to freeze in order to protect
its money.
3.23
ASIC has been actively engaging with this matter. It has put in place
mechanisms through which members can apply to make up to four withdrawals per
year in mortgage funds. It has liaised with funds to recommend winding up when it
appears to be in the investors' best interests. ASIC informed the committee that it is to
issue a new regulatory guide which gives information and standards concerning
redemption rights, asset liquidity and withdrawal of illiquid assets. It has also
communicated with Treasury about amending the Corporations Act to improve
protection for investors.
3.24
The committee was also reminded that fund members themselves have rights
to pursue grievances against fund managers. ASIC noted that in other countries, fund
managers might reduce their own fees in such situations. 25
Improving product disclosure
3.25
The committee was given further information on ASIC's actions on product
disclosure. Australian law does not oblige disclosure at the portfolio level.
Mr Medcraft claimed that Australia is well behind best practice in countries such as
the United States, where such disclosure is routine and easily available with current
technology. ASIC has raised this issue with the Financial Services Council and
Superannuation Funds of Australia, which are now working on developing industry
standards with portfolio-level disclosure. 26
3.26
In terms of related party transactions, the committee was told that the
regulatory guide put out by ASIC deals with related party transactions. However:

24

Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, p. 19.

25

Mr Greg Medcraft, Chair, ASIC, Mr John Price, Senior Executive Leader, ASIC, Committee
Hansard, 25 November 2011, pp 19–20.

26

Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, p. 21.
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[I]t is frankly more about the substantial shareholders and the directors and
their associates and how much they might be getting out of a particular
transaction. So there might be some value leakage to those who control the
entity. Ownership would be just one attribute of a related party one. 27

3.27
ASIC acknowledged that many past problems have originated in related
party transactions, mainly loans to directors. 28
Financial literacy of directors
The Centro decision has raised the issue of minimum understanding required by
directors to exercise proper due diligence with financial data. In the Centro decision,
the Federal Court of Australia held that directors of Centro Properties Group and
Centro Retail Group failed to exercise the required degree of care and diligence in
approving financial reports without:
• reading, understanding and giving sufficient attention to the content
of the reports relating to liabilities and the disclosure of relevant
guarantees;
• inquiring with management, the Board Audit and Risk Management
Committee
• having errors in the reports corrected, or
• following procedures required under the Corporations Act in relation
to who may sign financial reports. 29

3.28
ASIC representatives reported that their conversations with company
representatives indicated that the decision was generally well received and that it
would be unlikely to lead to a flight of directors. ASIC Deputy Chair Ms Belinda
Gibson noted that while all directors do not need to be accountants, they should at
least understand core concepts like solvency and debt obligations. 30
Market Competition and Chi-X
3.29
At the time of the hearing, Chi-X had been operating for about three weeks.
The committee was told that the Chi-X order-to-trade ratio is significantly higher than

27

Ms Belinda Gibson, Deputy Chair, ASIC, Committee Hansard, 25 November 2011, p. 21.
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Mr Greg Medcraft, Chair, ASIC, Committee Hansard, 25 November 2011, p. 22.
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Australian Securities and Investments Commission v Healey (No 2) [2011] FCA 1003 (31 August 2011),
Middleton J, para 1, http://www.austlii.edu.au/cgibin/sinodisp/au/cases/cth/FCA/2011/1003.html?stem=0&synonyms=0&query=Brian%20Healey
(accessed 15 February 2012).
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Ms Belinda Gibson, Deputy Chair, ASIC, Committee Hansard, 25 November 2011, p. 23.
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that of ASX, with algorithmic trading and high-frequency trading. In response to ChiX, ASX would be opening a new platform with maker-taker pricing. 31
3.30
In its background paper on competition in exchange markets, ASIC defined
maker-taker pricing:
[It] provides a rebate to persons who submit passive orders (e.g. with a limit
price) and charges a fee to persons who submit aggressive orders (e.g.
market orders). ...there has been some concern that it may create pricing
inefficiencies and distortions. 32

3.31
ASIC representatives noted that the amount of poor algorithmic trading had
recently been reduced but that it is a matter ASIC is closely monitoring and which
may require stricter regulation. ASIC has issued a discussion paper and is evaluating
the situation, rather than making immediate recommendations.33 It is benefiting from
observing how competition has emerged elsewhere in the world.34
Misleading advertising
On the matter of advertisements for financial products, particularly for
3.32
insurance and contract for difference (CFD) products, ASIC informed the committee
that it was not its responsibility to vet advertising. It did note, however, that the
Commission has had extensive experience applying regulations as to whether
advertisements are misleading. There have been some occasions when infringement of
the regulatory guide led to court action. 35
3.33
In general, ASIC takes an educational approach to advertising. It has
produced a consultation paper and is in regular contact with suppliers. 36 ASIC seeks
to inform advertisers of the potential risks to them of attracting inappropriate
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Mr Greg Medcraft, Chair, and Ms Belinda Gibson, Deputy Chair ASIC, Committee Hansard,
25 November 2011, p. 23.
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ASIC, Background paper: ASIC'S regulatory framework on competition in exchange markets,
29 April 2011, p. 6, http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/11-87MRbackgrounder.pdf/$file/11-87MR-backgrounder.pdf (accessed 15 February 2012)
ASIC, Consultation Paper 168 Australian equity market structure: Further proposals, 20
October 2011, http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/cp168-published-20October-2011-2.pdf/$file/cp168-published-20-October-2011-2.pdf,
(accessed 15 February 2012)
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investors. It believes recent moves towards standards for advertising financial
products have demonstrated the effectiveness of these discussions. Mr Kell also
claimed that these discussions have led to 'significant changes to those ads.' 37
ASIC database and search tools
At the previous oversight hearing ASIC described how enhanced database
3.34
searching was in the process of being introduced on its website. This project addresses
the third strategic priority area of having efficient registration and licensing with a
focus on small business. The committee was told that the project, ASIC Connect, was
almost complete and it was hoped that it would go live by early in 2012. Mr Medcraft
stressed that the online function would allow small businesses to pay directly online
for registration at $9 rather than paying $36 for a broker. 38 Mr Day asserted that the
service would potentially grow the database once people experienced the business and
customer connections that it makes possible. 39
Committee view
3.35
The adequacy of ASIC's resources will continue to be monitored by the
committee. It will continue to consider the allocation of ASIC resources, particularly
that a good balance between deterrence and education is maintained.
3.36
Since the bulk of ASIC's non-taxation revenue comes from business
registration fees, which some claim to be too high, the committee would appreciate
further information on the process and principles by which the government sets
registration fees.
Recommendation 4
3.37
The committee recommends that the government provide the basis on
which company registration fees are set and an explanation as to the process of
determining late fees.
The committee emphasises the importance of education to reduce poor
3.38
investment decisions, to promote responsible company governance and to facilitate
transparent product description. For this reason, it will be pursuing ongoing updates
on the uptake of new administration and database systems, as these are integral to
ASIC's educational role.
The committee acknowledges that the Centro decision has triggered greater
3.39
engagement with accountancy principles in boardrooms. It encourages ASIC to
continue emphasising these issues in its discussions with directors. The committee
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also suggests that ASIC pursue its work on portfolio level disclosure and take action
where appropriate to encourage this practice.

Senator Sue Boyce

Deputy Chair

Appendix 1
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Dr George Gilligan, Senior Research Fellow, Department of Business Law &
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Mr John Price, Senior Executive Leader
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Appendix 2
Answers to questions on notice
ASIC Oversight hearing, 25 November 2011
Questions on notice to ASIC
Question on Notice 1 (Hansard, p. 14)
Topic: Linkage between fees and costs
Is there a linkage between the fees and the costs incurred by ASIC in
maintaining registers and so on?
Mr FLETCHER:

In the budget statements, I think it is on page 22 and 23, we actually set
out the revenue versus the outcomes. The two outcomes that we have in the budget
statements, we set out revenue versus costs. In fact, one of the things I have asked for
is that in future we streamline it so we have three outcomes rather than two outcomes.
We can provide you with that information.
Mr Medcraft:

Response
Fees we collect to maintain registry services and Corporations Act are "administered
items", that is, they go straight to the Government. The expenses I provided above
includes those expenses that come from departmental (that is appropriations received
by ASIC and used to run Real Economy) and administered (that is expenses not
requiring appropriations).

Question on Notice 2 (Hansard, p. 15)
Topic: Late fees
Thank you. It has been suggested to me that, if you work out the late
fee for an annual statement as an annual interest rate, it comes out at 370 per cent per
annum. Has that ever been put to you by a registrant?

Mr FLETCHER:

I could not say right now; I would have to go and look to see if anyone has
ever put that to us. But the late fee is not small. It is not an insignificant amount as a
percentage—that is true. But, again, that is set by government, not by us.

Mr Day:

Mr Medcraft:

These fees are set by government, not by us.
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Could I ask you to take on notice to see whether that calculation is
valid? I think the methodology is to take $67 and divide it by 218 to get the rate that
applies if the payment is a month late, and then annualise that.
Mr FLETCHER:

Mr Medcraft:

We will take that on notice.

Response
Although the methodology used to calculate the percentage is correct, late payment
fees should not be annualised as an interest rate.
Late payment fees are prescribed by the Corporations (Review Fees) Regulation 2003
(the Review Fees Regulations). Items 201 and 202 in Part 2 of Schedule 1 to the
Review Fees Regulations set out the fees that are payable when the payment of a
company's annual review fee is late.
In accordance with s1351(3) of the Corporations Act 2001 an annual review fee for a
company must be paid within two months after a company's annual review date. If
the annual review fee payment is received within one month after the due date a late
payment fee is applied (item 201 and currently $69). If the annual review fee payment
is received more than one month after the due date the late payment fee increases by
$218 to $287 (item 202 and current amounts). The second late payment fee does not
further increase for every month thereafter that the annual review fee remains
outstanding. The late fee will remain at $287 until paid. Therefore, this second late fee
as a percentage of $226.50 (the current annual review fee for a proprietary company)
is 127%. The first late fee of $69 as a percentage of $226.50 is 30%.
Note: Fees prescribed under the Corporations (Fees) Regulations 2001, Corporations
(Review Fees) Regulations 2003, and National Consumer Credit Protection (Fees)
Regulations 2010 are indexed each year from 1 July based on any increase in the
Consumer Price Index (CPI) for the previous March quarter.

Question on Notice 3 (Hansard, p. 19)
Topic: Frozen funds
In terms of utility of the Corporations Act particularly of freezing of
investors' funds, there has been a range of interest from this committee obviously
coming out of the global financial crisis where a whole range of investors' funds were
frozen. There has been a significant number of those funds now that either released
funds or become unfrozen. Can we get some sort of an update on the latest data in
terms of where that is at? I am also particularly interested in whether ASIC has a view
on how we might look at regulation in that particular area to work with hardship
provisions and other provisions that would allow some investors, depending on
conditions, to be able to access those funds.

CHAIRMAN:

27

The last update we had—which I think I provided you with previously—
was 30 June. There was $17.2 billion that was still frozen—$10.3 million mortgage
funds; $3.6 million property funds; a hedge fund, half a billion dollars; and the cash
enhanced funds—10 funds at $3.2 billion. We will take it on notice and come back to
you with some updated figures if you like. I presume the committee would like that.
Mr Medcraft:

CHAIRMAN:

Absolutely.

Response
Please see attachment to Appendix 2 which gives the latest frozen funds data.

Question on Notice 4 (Hansard, pp 20–21)
Topic: Licence of Elliot Harvey Securities Ltd
I have a couple of other questions, on a couple of matters. Firstly, I
have a specific question about a company called Elliot Harvey Securities Ltd. I am
happy to receive the answer on notice if you do not have it with you now, which you
may well not. We have had some correspondence about it. My question is a quite
specific one. ASIC wrote to me, in response to my inquiries, noting that the Australian
Financial Services licence of Elliot Harvey Securities had been suspended until 23
November subject to making provision for the ongoing management of the loans of
the scheme. So this is a liquidity issue generally. My question is simply to see if I
could get an update on the status of the company's licence.
Mr FLETCHER:

Mr Medcraft:

Certainly. We will take that on notice.

Response
The Australian Financial Services licence of Elliot Harvey Securities Ltd was on 23
November 2011 further suspended until 23 February 2012.

Question on Notice 5 (Hansard, p. 22)
Topic: Superannuation funds operating a financial planning firm
This area is restructuring quite significantly and a number of business models are
emerging. Much of this commenced prior to the Future of Financial advice reforms.
For instance, trustees are entering into arrangements to ensure fund members can
obtain advice, where previously they did not do so.
Though we are unable to advise on the number of funds operating under each model,
we see a number of models emerging, including:
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(a) where the trustee owns a financial service provider as part of a group of
business that support the fund, and where one of those businesses is involved in
the provision of advice;
(b) where trustees directly employ advisers to provide advice on super and related
matters;
(c) the contracting out of advice to existing advisory groups; and
(d) where the trustee has part ownership of an advice business with other super
funds.

Attachment - Data on Frozen Funds
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INFORMATION SHEET 142

Estimated frozen funds under management
The term ‘frozen fund’ refers to a registered managed investment scheme, which was
originally marketed on the basis that investors had an ongoing or periodic right to redeem
their investments on request, but which has since suspended that right. This information
sheet provides an update of the estimated frozen funds under management (FUM) in these
schemes.
If you are an investor in a fund that has been frozen, our information sheet Information for
investors in frozen funds (INFO 111) provides details on your rights and how you can get
your money back, the duties that responsible entities have to investors, and our role.

Current frozen fund estimates
Based on the most recent data available to ASIC (at November 2011), we estimate that FUM
that are considered frozen have declined to $15.26 billion from a high of $25.36 billion in
November 2009: see Table 1.
Table 1:

Estimated frozen funds under management (FUM)

Type of fund

November 2011
Total no. of
schemes

Total frozen
FUM ($b)

November 2009

Breakdown of total frozen
FUM
Restructured
or being
wound up ($b)

Total
no. of
schemes

Total
frozen
FUM ($b)

November 2008
Total
no. of
schemes

Total
frozen
FUM ($b)

Remainin
g FUM
($b)

Mortgage funds

63

$9.2

$4.7

$4.5

63

$14.8

63

$16.8

Property funds

13

$3.3

$0.2

$3.1

13

$4.9

11

$3.7

Cash-enhanced
funds

10

$2.7

$1.1

$1.6

10

$5.6

6

$2.0

1

$0.06

–

$0.06

1

$0.06

1

$0.06

87

$15.26

$6.0

$9.26

87

$25.36

81

$22.56

Hedge funds
Total

Information sheets provide concise guidance on a specific process or compliance issue or an overview
of detailed guidance.
Page 1 of 2
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ESTIMATED FROZEN FUNDS UNDER MANAGEMENT

Since November 2009, frozen FUM have declined through periodic withdrawal offers, as
well as $127 million of hardship redemptions and asset write-downs. Of the current total
frozen FUM of $15.26 billion, funds worth $6.0 billion have been restructured with member
approval or are winding up their schemes.
We, therefore, estimate that $9.26 billion 1 remains frozen and inactive in 34 mortgage funds,
11 property funds, 5 cash-enhanced funds and 1 hedge fund.
Figure 1 summarises estimated frozen FUM from November 2008 to November 2011.
Figure 1: Estimated FUM: November 2008–November 2011
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* Note: As at November 2011, funds with $1.1b FUM in cash-enhanced funds (6 schemes), $0.2b in property funds
(1 scheme) and $4.7b in mortgage funds (29 schemes) have restructured or are winding up their schemes (which
represents $6.0b of the total frozen FUM at November 2011).

Where can I get more information?
•

Go to www.asic.gov.au.

•

Phone ASIC on 1300 300 630.

Important notice
Please note that this information sheet is a summary giving you basic information about a
particular topic. It does not cover the whole of the relevant law regarding that topic, and it is
not a substitute for professional advice. You should also note that because this information
sheet avoids legal language wherever possible, it might include some generalisations about
the application of the law. Some provisions of the law referred to have exceptions or
important qualifications. In most cases your particular circumstances must be taken into
account when determining how the law applies to you.

1

This number is derived by removing schemes that have been restructured through members’
approval, are in the process of winding up, or have advised ASIC of their intention to wind up
(approximately $165 million).
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