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Committee met at 9.04 a.m.
BROWN, Mr Geoff, Executive Director, Screen Producers Association of Australia
ELLIOTT, Ms Megan, Executive Director, Australian Writers Guild
HARRIS, Mr Richard Miles, Executive Director, Australian Screen Directors Association
HERD, Mr David Nicholas, Member, Screen Producers Association of Australia
CHAIR—I declare open this meeting of the Senate Select Committee on the Free Trade
Agreement between Australia and the United States of America. Today in Sydney the committee
commences its public hearings. The terms of reference set by the Senate are available from
secretariat staff. Today’s hearing is open to the public. This could change if the committee
decides to take any evidence in private.
Witnesses are reminded that evidence given to the committee is protected by parliamentary
privilege. It is important for witnesses to be aware that the giving of false or misleading evidence
to the committee may constitute a contempt of the Senate. If at any stage a witness wishes to
give part of their evidence in camera, they should make that request and the committee will
consider that request. Should a witness expect to present evidence to the committee that reflects
adversely on a person, the witness should give consideration to that evidence being given in
camera. The committee is obliged to draw to the attention of a person any evidence which, in the
committee’s view, reflects adversely on that person and to offer that person an opportunity to
respond.
I welcome witnesses from the Australian Coalition for Cultural Diversity. I ask you
collectively to address your submission, which you have so kindly lodged in connection with our
inquiry.
Ms Elliott—We welcome this opportunity to address the committee on the impact of the
proposed Australia-US free trade agreement on the audiovisual sector. We argue from the point
of view of those engaged in the creation of Australian culture for film and television—producers,
writers and directors. As a nation, Australia has placed a high value on the development of a
distinctive Australian culture and identity, allowing Australians to speak confidently to
themselves and to the world. Successive Australian governments have introduced policies and
programs and allocated resources designed to support and enhance cultural development.
Currently Australia has a complex mix of regulation and government investment to this end,
much of which will be seriously affected by the proposed agreement. These policies and
programs have, until now, represented a continuous commitment to our future, particularly as
Australia faces the challenge of globalisation in the world economy and profound
transformations occurring in the digital age. Like many nations, Australia seeks to benefit from
the potential of new global networks in trade and commerce at the same time as we strive to
maintain those aspects of our culture that make us unique. We have a very close economic and
cultural relationship with the United States of America. In many areas it is an equal partnership,
but the US audiovisual industry is a looming presence in our market. Statistics can demonstrate
this, as Richard will explain.
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Mr Harris—In 2001 and 2002, Australia imported $518 million worth of film and television
programs from the USA in a market worth $6 billion. In return, Australia exported a mere $10
million to a market worth nearly $180 billion. In our cinemas, US films regularly take 80 to 90
per cent of our box office—a similar figure probably repeated in home video. The Australian
share of the US box office is less than one half of one per cent. On our television screens,
Australian content on commercial television is regulated and, while there is an overall
transmission quota of 55 per cent and subquotas for new Australian drama and documentaries,
we estimate that the commercial networks spend two to three times as much on US drama as
they do on new Australian drama.
According to the latest figures available from the Australian Film Commission, in 1999 to
2000 new Australian drama accounted for less than 30 per cent of total expenditure on drama by
commercial networks. In other words, in a program genre recognising most culturally
significant, most subject to import replacement and most regulated for Australian content, US
audiovisual companies had a 70 per cent share of commercials’ broadcasts as expenditure on
new drama.
Ms Elliott—What is in this agreement for the United States of America? One might ask how
much bigger a share of the Australian audiovisual market US companies want, or is this free
trade agreement with Australia more about setting a precedent for negotiating with the European
Union? From the start of this process of negotiation with the United States, our organisations
have sought to work in good faith with the government to ensure that the outcome of a free trade
agreement with the US is of overall benefit to the nation but does not result in adverse effects on
the audiovisual sector, a position which we understood was shared by the government. We have
now had the opportunity to study the text of the agreement and we have found that there is no
economic benefit to the audiovisual sector from this agreement. Australia will not gain any
greater access to the US audiovisual market. The US has no tariff or non-tariff barriers that could
be removed by this agreement, yet it will remain one of the most closed markets for audiovisual
product in the world. The size of its domestic market and the inward-looking nature of its
cultural production make it both entirely self-sufficient and the world’s largest net exporter of
audiovisual products and services.
The agreement will severely constrain the ability of this and future Australian governments to
determine cultural policy, giving to the government of the United States a much stronger role in
the determination of that policy. We will be moving from a position of being solely in charge of
our own cultural policy to one where we must consult with the largest cultural producer in the
world, and our dominant trade partner, on how we determine our future.
The constraints on government policy mean that in the longer term, over the next 10 to 15
years, the audiovisual sector will be worse off than it is today. This agreement is not a blueprint
for growth. It is not a vision for an expanding audiovisual sector encouraged by sensible and
astute policy intervention. Instead, it represents a declaration by Australia of its declining
aspirations for what it can achieve in the promotion of its culture. This is the most disappointing
aspect of the agreement. Much has been made by the government of its success in retaining
current Australian content standards for commercial television, despite the fact that they cannot
be increased and will likely be rolled back in future years. However, as one reads the text it is
clear that much lower targets have been set for newer and still-to-be-developed media. In
subscription television the market share target will be frozen at 10 per cent, or possibly 20 per
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cent, for Australian drama. In new media no targets at all have been set, but the strong
implication of the agreement language is that they will be small and will have to meet rigorous
tests over which the United States will have a large say.
But regulation is not the only way in which cultural policy underpins the development of the
audiovisual sector. The primary means of government intervention is through the provision of
investment in audiovisual production through agencies such as the Film Finance Corporation and
the Australian Film Commission. This is now under threat because the text of the agreement
binds these agencies to new restrictions on performance requirements, such as making their
investment conditional upon satisfying minimal requirements and minimum standards of
Australian content. Because of this agreement the operation of the whole Commonwealth film
investment and development program is now potentially open to challenge as a measure which
does not comply with the terms of the agreement. We also see in the agreement that cultural
institutions such as the ABC and SBS could be subject to challenge. They are not reserved from
the application of the agreement which prevents government agencies from supplying
commercial services or providing services in competition with other service suppliers. Key
activities of the national broadcasters, such as music and book publishing, could now be ruled
out by this agreement.
The cultural policies of the Australian government have brought enormous benefit to Australia
through the music, literature, theatre, film and other art forms they have helped nurture and
support. Australia has a generally open and transparent cultural economy. It is open to trading
cultural goods and services from other countries, and the economy in general benefits from
Australian creators’ ability to export. What is at stake in this agreement is whether Australia will
continue to have the ability to determine its own cultural policy or whether that freedom is to be
constrained by or sacrificed to the pursuit of a larger free trade agenda. All through this
negotiation the cultural sector have been clear in the position we put to government: we do not
believe that the Australian government should give up the flexibility to act that it currently
enjoys. Cultural policy should not be made subservient to trade liberalisation.
In our view, the only measure that will improve our export performance is improvement in the
ability to access finance for creation. The climate for such improvement is significantly
influenced by the measures taken by the government to meet cultural policy objectives, such as
content regulation and direct investment. However, by agreeing to the terms of the AustraliaUnited States free trade agreement the Australian government is constraining its ability to act. It
will not only be ironic but tragic if the longer term effect of this agreement is to retard the
economic development of the Australian cultural sector in order to give better access to the
United States sector in a market that it already dominates. Our argument is that this agreement is
not about improving the conditions of audiovisual trade between the US and Australia but about
Australia acquiescing to the US agenda on culture and trade.
CHAIR—Does that complete your submission?
Ms Elliott—Yes, and we have also handed in a written submission.
CHAIR—Mr Herd or Mr Brown, do you wish to add anything in your own name?
Mr Brown—No, not at this stage.
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CHAIR—Do you support the sentiments that have been put?
Mr Brown—Absolutely.
CHAIR—The same goes for you, Mr Herd, does it?
Mr Herd—That is right.
CHAIR—I have had the advantage, having chaired the Senate Foreign Affairs, Defence and
Trade Committee inquiry into the Australia-US free trade agreement, of hearing from you
before, so I am familiar with those arguments. We are also able to look over the shoulder of the
Joint Standing Committee on Treaties and read the evidence given by you and the interesting
discussion that went on between you and that committee. Now we have the draft text of the
agreement before us, which is, as I understand it, still undergoing, as far as the parliament is
concerned, some legal scrubbing. We do not have the precise text but we have the assurance—
and I accept the assurance—that the scrubbing will not change any of the terms or commitments
in the agreement; it is a matter of giving them legal voice.
Now that we have reached that stage we are, at least in my mind, at the business end of
considering all this. If you are in a position to answer this now, please do; but, if you wish to
take it on notice and provide a written response, I would appreciate that. Given the opportunity
that you have had to look at the draft text of the FTA and given the submissions that you have
made to the three inquiries, including this one, that I have referred to, could you provide us with
the changes to the text you would see as necessary to meet the concerns that you have expressed
to us?
Mr Harris—We might take that on notice. It is worth noting that we met with negotiators and
also the Prime Minister and we were prepared to put an industry position about what we were
prepared to accept. Perhaps it would be useful to put that position to the Senate committee in
order to give you an idea of where we were drawing the bottom line.
CHAIR—Yes. You can see what I am after. We have come to the business end of the whole
proceedings now and we have to deal with real language. If you could advise us what changes to
the text would be necessary to meet your concerns, I foreshadow now that I will indicate to the
department when we invite them to come before us to address us on whether those concerns are
in fact met and, if they are, how they are met in the current text. If we become prima facie
satisfied with that explanation, we will come back and talk to you again, or at least I will.
Senator BRANDIS—I have just one question and it is, I suppose, a philosophical one. You
are familiar with the terms of reference of this committee. We have to assess the terms of the free
trade agreement in terms of the overall national interest. I understand, Ms Elliott and colleagues,
that you are perfectly entitled to put a position on behalf of your own industry and come before
us, in effect, as lobbyists, but do you not accept that what we must do is take a holistic view of
this agreement so that if—and I am not saying it will—the weight of the evidence is that there
are more industry groups that are net beneficiaries from the free trade agreement than there are
industries who feel that they are prejudiced by the agreement, the right thing to do in the national
interest would be to go ahead with it? Would that not be the right thing for us to do?
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Mr Brown—With great respect, we are not here just to represent an industry sector; we are
here to represent the Australian screen culture. That is the fundamental basis on which this whole
negotiation commenced with our negotiators. That is where our first position was and remains.
Culture should have been carved out of this agreement because it is not an industry; it is our
identity.
Senator FERRIS—Can you define Australian screen culture?
CHAIR—Order! Let us get this right from the start. I would prefer to allow the witnesses to
complete their answers before we take a second question. I would prefer to stick with a
questioner before we move the call to someone else. You will be in line, Senator Ferris, and will
able to clear these things up, but we must have an orderly procedure.
Senator FERRIS—It is just that that is the second time it has been referred to by the witness
and not defined. I think that for the benefit of everybody here it would be useful to know what
these witnesses define as Australian culture.
CHAIR—I am sure they will take that on board when they answer.
Senator BRANDIS—Perhaps you can accommodate Senator Ferris’s inquiry as you proceed
to answer my question, Mr Brown.
Mr Brown—Australian screen culture as we know it is our images, our stories, our voices,
our faces, on film and television.
Mr Harris—And the ability of Australian audiences to see them. Perhaps by saying what
screen culture is we are actually saying what screen culture is not, and before we had regulation
and investment in place we did not have much of a screen culture. What we now have, because
of a very complex mix of regulations and government intervention—and we do recognise the
role of government intervention—is the capacity for Australians to choose to watch Australian
television programs and films, whereas 50 years ago people watched Australian films and
thought it was strange to hear Australian accents. Australian screen culture is a term that is a
catch-all to talk about the capacity of audiences to hear our own stories in our own accents.
Senator BRANDIS—Coming back to my question: you say that the constituency you claim
to represent will not just be unhelped by this agreement but will be worse off, as I understand it;
is that right?
Mr Brown—It is our view that not tomorrow, not next week, but between five and 15 years
out from this agreement, there will be an impact on our ability to deliver Australian stories on
film and television.
Senator BRANDIS—This sticks out like a sore thumb when you look at the list of witnesses
who are going to appear before this committee. Are we going to have a multiplicity of sectoral
views? A lot of people are going to come along and say, ‘We don’t like this because it doesn’t do
any good for us or it hurts us.’ A lot of other people are going to come along and say, ‘Well, this
is terrific for our industry. Good on you for having stitched up this agreement.’ Don’t you think
that, guided as we must be by consideration of the national interest, we have to take a view as to
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where the balance of advantage lies so that, if we are persuaded that there are more people
having their positions enhanced as a result of this agreement than having their positions, as you
would assert in your case, damaged by the agreement, the agreement should go ahead?
Mr Harris—I would like to answer that by saying that it is the committee’s job to assess the
whole package and whether it is in Australia’s interests. It is essentially our job to tell you how
we see it and what we see the effect of this agreement. You then have to take it on board and
work out whether it is in the national interest. We would be arguing, both in terms of our sector
and in terms of the effect it can have on Australian audiences, that it is something which is
beyond just the immediate interests of our sector. We have a very fluid sector with people
moving in and out all the time. The point is that it is Australian audiences and it is something
beyond our sector that actually matters. Our sector exists in order to fulfil the government’s
social and cultural objectives.
Senator BRANDIS—Australian audiences demonstrate a very enthusiastic propensity to
consume American films.
Mr Harris—They do.
Senator BRANDIS—I really do not think you can speak for Australian audiences.
Mr Harris—But Australian audiences also like to choose whether they see American or
Australian films. We have absolutely no problem with them watching American films, despite
the fact we have regulations, as we have stated in our submission. Of course they like watching
American films. They like watching English films. They like watching the best from around the
world. All we are saying is that Australia needs to retain its ability to have a place within that.
Senator BRANDIS—I understand what you are saying.
Mr Herd—You say that you have to balance the national interest. The Australian government,
when going into this agreement, told the public and this industry that it was not going to
compromise Australia’s ability to determine its social and cultural policy. What we find in this
agreement is that the Australian government has done exactly that. This agreement represents a
dramatic U-turn in everything that Australia has said in multilateral and bilateral trade forums.
We argue that it is not in the national interests of Australia for the government to compromise its
ability to determine its own cultural policy in that way.
Senator CONROY—I want to tease out a few of the issues that you have been talking about
and have put in your submission. For free-to-air TV, the government has agreed to lock in the
quota for local content at 55 per cent. Your submission says that the level of local content in the
US is 90 per cent and in the UK it is 80 per cent. Are these regulated minimum levels or do they
result from the size of their domestic markets?
Ms Elliott—They are not regulated in the United States, as we make clear in our submission.
The complex mix of regulation and cultural policy that has enjoyed bipartisan support over the
years in Australia is also very much about diversity of voices. We have SBS, for example. The
US has nothing like that. The US has perhaps one of the most inward looking cultural markets in
the world. It is completely self-sufficient. It goes into profit in its own market base from the
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sheer size of the country. One of the reasons that Australian screened products are only one half
of one per cent in the US is because of the culturally inward nature of US audiences. So the free
trade agreement to us is not a platform through which we can gain greater access into the US
market.
Senator CONROY—And is it a regulated 80 per cent in the UK or is that what has evolved?
Mr Brown—There are some levels of regulations but the 80 per cent figure is really based on
UK consumers wanting UK products. We do have access, of course. Historically we have had
Neighbours and Home and Away. Australian programs have got into the UK market. but it is
about size and scale basically.
Mr Herd—The basis for regulation in the UK is the European Union’s Television Without
Frontiers directive. We argue in our opening statement that by agreeing to this the American
government has a precedent to go to the European Union and say: ‘Here’s a developed country,
Australia, which has agreed to constrain its ability to regulate its own culture. Why won’t you?’
That is what we see this agreement being about.
CHAIR—There is a very useful discussion about the regimes that operate in various countries
in the book America’s Pie, which I think you are familiar with.
Mr Harris—I actually sent it to the entire committee so I hope you have all read it.
CHAIR—I have. It is a very interesting discussion.
Senator CONROY—Could you explain the concept of the EU Television Without Frontiers
directive? Could you tell us a little bit about that?
Mr Herd—The Television Without Frontiers directive dates from, I believe, 1988 or 1989. All
members of the European Union are required to set aside a minimum amount of time for
European works. Various countries in Europe have set minimum levels of European or national
content. For example, the French set a minimum level of 60 per cent of French programs on their
television services.
Senator CONROY—Are you aware whether television networks are comfortable with the 55
per cent quota here in Australia?
Mr Harris—I am not sure that ‘comfortable’ is the right term, but they recognise that that is
an adequate level for them. They meet it each year without any specific problems. It is worth
noting that those 55 per cent levels are between nine and midnight, which is why when you turn
on the TV at midnight you suddenly get hit with thousands of American infomercials. The other
thing about it is that that 55 per cent includes everything—news, sport, current affairs—and then
they have subquotas for drama and documentary.
Senator CONROY—Are you guys comfortable—perhaps that is not the right word—with 55
per cent?
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Mr Harris—Currently we are comfortable with 55 per cent. One of the issues we have had is
that, ever since we have had broadcasting regulation, those levels have changed. When the
networks were in trouble in the early nineties and a number of them were losing money the
regulation levels were kept down.
Senator CONROY—What did they drop to?
Mr Harris—I am trying to remember. They were something like 35 or 40 per cent of prime
time. Essentially, they were frozen at that level and they were increased during the nineties. I
would have to get back to you with the exact percentages. If we had locked into a FTA in the
early nineties, we would not have 55 per cent today.
Senator CONROY—I know it is a tough time in the advertising market and the TV industries
at the moment, but are you aware of any push by the networks to lower the quota in the future. Is
there pressure there?
Mr Brown—We do not sense any immediate pressure, but as the new landscape emerges, as I
referred to earlier, five to 10 years post FTA we would not be surprised to see the networks
putting pressure on the regulating government to perhaps reduce the levels of transmission quota
around the subquotas within that, citing the low levels of content required on pay TV. This is one
of the great problems we had with this outcome. It appears to us that there is a disparity between
the obligation of the free-to-air networks and the obligation of the pay TV operators, which in
time will place pressure in our view on those levels of regulation to be reduced. That is a real
concern for us.
Senator BRANDIS—Mr Brown—
CHAIR—Order! Senator Brandis, we have the rules clear. Senator Conroy has the call.
Mr Brown—One can speculate, but we have relationships with broadcasters, as we do with
all the other creators in the industries and it may or may not happen. We know that the owners of
the networks are very shrewd businesspeople.
Mr Harris—The truth is that this agreement is supposed to be about the future. If we cannot
move in the future then we are essentially locked into a 20th century agreement and a 20th
century mix of regulation.
Senator CONROY—Would you foresee a push to increase the 55 per cent in the future?
Mr Harris—From our industry?
Senator CONROY—Yes.
Mr Harris—We certainly have not had a view on increasing the 55 per cent. There are
occasional discussions about moving underneath that 55 per cent to change the settings, but
essentially there is no pressure from our industry to increase it.
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Senator CONROY—You mentioned that the French have 60 per cent. Is that a benchmark
that people see as world best for this concept?
Mr Brown—Historically, we recognise that we grew up with American television. That is
how this industry commenced. We are not going to put our head in the sand and pretend that we
are French. We are being realistic in saying that we support the current levels and the
continuation of the current mechanisms within the Broadcasting Services Act on free to air.
Ms Elliott—I will add to my colleague’s answer. In terms of what are called ‘grandfathering
provisions’ of 55 per cent, we must always remember that that is a ratchet provision, so once
they are down they can never come up. When we talk about institutionalising lower aspirations
of levels of Australian content, we can look at pay television today. Pay television today has
currently 26 per cent of the market. We expect that to increase around the world. We have a 10
per cent expenditure quota requirement on drama. It delivers less than four per cent of Australian
content. We have institutionalised in this free trade agreement up to 10 per cent expenditure
quotas on children’s television for pay TV. So we are institutionalising only a four per cent
Australian content quota for future Australian children to have access to on pay television. That
is a lower aspiration of Australian content for Australian audiences.
Senator BRANDIS—That is a minimum?
Ms Elliott—The 10 per cent expenditure quota on pay television for children’s television
drama is a maximum. We know that it currently delivers drama of Australian content at less than
four per cent of transmission time. I do not know what that market will look like in the future—
that is, how much 10 per cent will be in terms of the overall expenditure—but I do know that
today it only delivers 3.6 per cent Australian content. That is where we are going to see pressure
brought to bear on the free-to-air commercial network operators to decrease the 55 per cent
transmission quota overall over time.
Senator CONROY—I was going to come to pay TV. I was doing it in blocks as I go down. I
will finish my free-to-air questions. You have mentioned the ratcheting arrangements and you
are obviously concerned about them. Was this ratcheting concept discussed with industry before
being agreed to by the negotiators? Did they talk about it with you? Did it suddenly appear on
the day?
Ms Elliott—No, it was not discussed. We did know that ratcheting provisions were going to
be part of the agreement. In our negotiations with government we had always argued for an
exclusion similar to the Singapore-Australia free trade agreement exclusion. The position of
government through all of our bilateral and multilateral negotiations had been to keep cultural
policy separate from trade agreements—to maintain complete flexibility to act both now and in
the future. We were led to believe that this was going to be the way forward in these negotiations
and that there would be a number of commitments which would sit within that kind of cultural
carve-out, as we would call it. Indeed, those were the discussions we had with the Prime
Minister last year.
When the text of the agreement was announced and we saw the draft text we saw a very
different kind of exemption. It was a pure negative list approach whereas the approach of
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government before had been that of the broad cultural carve-out and we were unprepared for the
grandfathering provisions, as they are called, to be put into annex 1.
Mr Harris—We were told that the Americans were probably going to be pushing for ratchets
but that the Australian negotiators would be arguing against them.
Senator CONROY—What is the form of the quota? Is it legislation? Is it a regulation? Is it
just government policy that can change at a whim? What is required to change the 55 per cent?
Mr Brown—What is required is covered by the Australian content standard, which is
regulated by the Australian Broadcasting Authority under the Broadcasting Services Act.
Senator CONROY—Would it require a change in an act of parliament or a regulation?
Ms Elliott—We understand that section 160(d) of the Broadcasting Services Act 1992 would
need to be amended. However, we have also understood from the Department of Foreign Affairs
and Trade that they will not be suggesting that that piece of legislation be changed as part of the
enabling requirements to enact the free trade agreement. Should the free trade agreement be
passed and should the Australian Broadcasting Authority in the future make changes which
would bring it into conflict with the free trade agreement then they will make retrospective
legislative changes.
Senator CONROY—I am trying to clarify this. What happens if tomorrow Mr Howard
announces that they are going to reduce the 55 per cent quota? What is the mechanism? It has to
pass parliament?
Mr Harris—No. Changes to the 55 per cent quota or any of the subquotas are essentially
dealt with by the Australian Broadcasting Authority. The changes are completely at their remit.
Currently there is no legislation to say that they have to bring it down or increase it. All they
have to do is make sure that what they are doing is in line with their obligations under the
Broadcasting Services Act.
Senator CONROY—Who sets the policy? You mentioned earlier that it had been as low as
35 per cent and it had increased. Who makes that policy decision to increase or decrease it? Is it
the ABA?
Mr Herd—The ABA.
Senator CONROY—David Flint is in charge? Unless he has a view that he has already
written about.
Mr Herd—The ABA makes the decisions but the parliament has required, in the Broadcasting
Services Act, that the ABA impose Australian content standards on commercial television. So
within that broad agreement it is the decision of the ABA as to what the levels should be.
Historically, Australian content levels have been decided by the regulator, but with very strong
direction from the parliament and the government that there should be Australian content
regulation and it should be increased over time.
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Senator FERRIS—Are you one of the groups who regard the free trade agreement as a living
document, or do you see it as being a document for which there is no negotiation at any time in
the future?
Mr Brown—I think it was made fairly clear to us in our briefing with Stephen Deady and Dr
Milton Church that the deal terms were locked in for now and forever. All we were talking about
was the language that went around the text—the meaning of words and the consultation process.
That was the impression we got. We would like it to be otherwise, of course. It was made pretty
clear to us that there was no sense in us going in and complaining about caps on pay TV or
transmission quotas.
Senator FERRIS—As Senator Conroy started to pursue a few minutes ago, if you had the
opportunity to increase the 55 per cent as an option, what would you increase it to? Are you
confident that you could satisfy the demand that would be created by that increase?
Ms Elliott—With respect, our argument to government has been and continues to be that it is
not about the numbers that we put on things. The entire shape of the exclusion for the cultural
sector is one which is not in the nation’s best interests. We have argued for a complete and broad
exemption for the cultural sector so the government can maintain complete and utter flexibility
to act. We do not know what the markets of tomorrow or the new media landscape will look like
so we do not know what are the best kind of regulatory or policy tools that we will need. We
would argue for a much broader cultural exemption, in the same vein as the Singapore-Australia
free trade agreement, as opposed to the numbers.
Senator FERRIS—I am somewhat confused. You have talked about the current cultural
diversity being the result of a fairly complex set of regulations, to use your words. On the one
hand I think you agree that what we now have as Australian screen culture—as you call it—is a
result of a complex set of regulatory regimes.
Mr Harris—And other interventions.
Senator FERRIS—And other interventions. But what you want now is for there to be no
fences around anything. You want it to be set completely aside in the way the Singapore
agreement is, which is fundamentally different to this free trade agreement. We are talking about
Singapore in relation to the American market, which has always had a very large input into
Australian cultural diversity by its very nature. So how can it be that on the one hand you want
to pursue the regulatory mix that we now have and on the other hand set aside any change or any
opening of that discussion base in relation to an agreement with one of the largest markets in the
world for screen diversity? Philosophically I cannot see how that sits together with the island of
Singapore.
Mr Harris—We are not actually arguing that what we have now should stay and always be
increased.
Senator FERRIS—Or set in concrete.
Mr Harris—Or set in concrete. Absolutely not. If that is the inference you drew—
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Senator FERRIS—That is what I am trying to explore with you.
Mr Harris—We are essentially saying that the lessons we have learnt from broadcasting and
film, and every element of government intervention into Australia’s screen culture, are that the
settings have to change because technologies and social practices change. We believe that how
we get there is one of the things that we want our government to have the sovereign right to
determine—that is, what the best settings are. Some of those settings may come down. If they
suddenly decide that they want to bring down Australian content in free-to-air television to 40
per cent in order to increase pay television to another level so as to get the settings rights, it
should be the prerogative of government to do that. The problem we have now is that if we ever
drop the free-to-air levels they can never go back up. We cannot actually increase those pay TV
levels. We are left with a very limited number of regulation interventions. Essentially, we are
ultimately arguing about flexibility.
Senator FERRIS—Can I take you to a press release on your web site from 10 February this
year. I will not test your memory; I will quote the text that I want to explore. You say in the
introductory remarks:
The free trade agreement with the US threatens significant losses to Australian culture ...

This is before all the details were available. The press release then goes on to make this
statement, which I would like to explore:
“The industry will be looking for a significant boost in funding from the federal Government to counteract the negative
impact of this agreement.”

If what we have been talking about this morning is cultural diversity and the figures, what do
you want this significant boost in funding from the federal government to be made available for,
how would it counteract the negative impact of the agreement and how would you spend that
money?
Mr Brown—Senator, with respect, you might have identified the wrong organisation, I
suspect. That is the SPAA web site. What we were merely saying—and it is probably not the
time or place to go into it today—was that, to address the imbalance that this is going to create in
time, we would like government to sit down with the industry to look at other interventions
which may provide us with the opportunity down the track to compete with the broader
international product, which will be—let’s face it—80 per cent of content and which, on the new
digital channels 10 to 15 years from now, will be unregulated. We cannot sustain industry or
Australian stories on the basis of that little bit of content that will remain, so what we want to do
is engage government on some realistic timetable for interventions—maybe they would be tax
based interventions over a period of time—to address the issue for us. That is what I am
referring to. It might have been a bit crude talking about funding; we are actually talking about
tax based mechanisms to address the imbalance that will occur in time.
Senator FERRIS—It just surprises me that you were flagging last February before this
agreement was finalised that you want a ‘significant boost in funding from the federal
government to counteract the negative impact’ of an agreement, and you have just told me it
might be in 15 years time. We have heard from other witnesses in this group this morning that
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you really do not know what is going to be the case in 10 or 15 years time as new technologies
develop in this area.
Mr Brown—With respect, I think we have a pretty fair idea what the landscape is going to
look like and what it will look like is that we will have some free-to-air operators—we do not
know how many in five to 10 years—carrying content obligation. We are going to have a lot of
subscription TV. We are going to have a multitude of digital channels, with the vast majority of
those channels carrying a maximum of 10 per cent Australian content, as Megan explained
earlier, translating into about three to four per cent of transmission and broadcast hours, and
perhaps up to 20 per cent on drama. Looking at that scenario, there is going to be very little
scope for Australian content to be placed on that new digital landscape. So we are saying that we
need to address that with government over time and look at measures for ensuring that
Australian creatives can engage in this new free market landscape that will emerge out of this
free trade agreement. We cannot sustain this industry on the back of the little bit of content that
we will be left with—the rump that we will be left with—from five to 10 years out. And, if we
do not have content on TV—television is the driving room of Australian film and culture—we
should not then add film as well.
Senator FERRIS—So it comes down to money.
Mr Harris—No, what it comes down to ultimately is recognising that there are three ways
that you can intervene to support the Australian film and television industry. One main area is
regulation and there are two subsidy mechanisms: one is direct funding and the other is taxation
concessions. Once you limit your ability to move in the regulation field, essentially all you have
left is subsidy. This was coming out immediately after the FTA was developed. The defence of
SPAA is essentially to say, and I guess we will be saying to this committee: if you remove the
ability for the Australian government to regulate, then if the government and Australian
audiences in the future want Australian content the only avenue left is money.
CHAIR—I do not have an indication from Senator O’Brien, but every other member of the
committee has some questions. I have intervened on Senator Conroy, and he has some further
questions. We have 10 minutes left for these witnesses, and we have a request from the
Australian Society of Authors to be heard independently. I am a strong believer in letting the
committee ask all the questions that they want in an orderly way, but we are not going to have
sufficient time. I will have to give some thought about how we deal with this matter. I indicate
that now. I will go to you first, Senator Harris.
Senator HARRIS—Thank you, Chair. In your opening remarks, Ms Elliott, you mentioned
the negative listing and the difficulties faced in not knowing what the future developments will
be. How do you see that impacting on your sector?
Ms Elliott—Again, I would go back to my opening statements. What this free trade
agreement does for our sector and also the Australian people is set things in concrete and restrain
our ability to move. What it does not do is provide a vision for a viable, vibrant and growing
audiovisual film and television sector. As my colleague has said, the Australian cultural sector is
a very complicated, interlinked ecosystem. Geoffrey Rush was explaining to the Prime Minister
that he began with a fully subsidised Queensland theatre company. He has moved through
Belvoir Street, onto television, onto the international stage and he now holds Oscars in his hands.
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By limiting our ability to act, by limiting our ability to promote a vibrant industry, we are also
limiting our ability to create such a wealth of talent and to grow our industry in the future.
Mr Harris—One of the effects of the negative listing is that it has removed the exemption.
There are a whole series of possible new technologies that could come online which may not be
covered in this agreement and may not be specifically—
Senator HARRIS—Pardon me for butting in. My understanding is that the structure of the
agreement is that, unless they are listed, there are no restrictions. That is what I am trying to
explore.
Mr Harris—Yes. An immediate example of one thing that would have been covered if we had
had a cultural exemption and that we will no longer be able to regulate at all, if we decide to, is
the cinema market. We do not have any regulation on the cinema market now; we may decide we
never want to have any regulation on the cinema market. But the fact is we know the one thing
that is around the corner is something called e-cinema where they actually beam it in from
satellites. If the Australian government is investing in Australian films and it is going to be more
difficult to get to the screens because the Australian distributors are finding it more difficult to
compete with those people who are actually beaming things in by satellite, they might decide
that they want some sort of cinema quota, as they have in France, as they have in Korea and as
they have in other countries.
I guess what we are saying is that that has gone. What that means in the future, we just do not
know yet. There may be other technologies that might come online that currently are not covered
under the interactive audio element of the agreement. They just might come online and we say,
‘They’re gone; we can’t regulate.’ What we were arguing before is that by having a cultural
exemption, you are essentially saying: ‘Here are the specific commitments we will make. We
will agree not to go over this amount in this type of technology and not to go over this amount in
this technology.’ You could actually limit it but in the future have some flexibility. What we are
essentially saying is that by removing that exemption—exactly as you are saying—there are a
series of areas that could potentially be unregulated in the future.
Senator HARRIS—I want to get your organisation’s views on the proposal to extend the term
of copyright from life plus 50 years to life plus 70 years. To quote from the Sydney Morning
Herald:
... a couple of years ago 17 of the world’s most respected economists (among them five Nobel Prize winners) petitioned
the US Supreme Court in an attempt to stop the extension of the US copyright term.

So moving it from 50 to 70. Further on it says:
Most of the money will go to the owners of works already created. For them it will be a windfall ...

What they are saying is that currently in the US copyright on certain types of literature, film and
song stands at 50 years. The extension of that to 70 years will make those particular works
unavailable to an Australian author, a stage play or anything like that. How would you see that
impacting on your sectors?

FTA

Tuesday, 4 May 2004

Senate—Select

FTA 15

Ms Elliott—The cultural sector has copyright creators, owners and users, and each person has
a different perspective on the extension and the other intellectual property provisions.
Mr Harris—Speak from your organisation’s perspective.
Ms Elliott—From my organisation’s perspective, we are disappointed that this is the fora
through which domestic policy is created. We have our own domestic processes, policies, laws
and sovereignty in this country and could have that discussion on Australian shores and amongst
Australian copyright owners, creators and users, which is where the decision of whether or not to
extend copyright should have taken place.
Senator HARRIS—I am trying to explore whether you see the extension as restricting the
ability of the author or do you believe there would be some benefit, if you were an author, in
having that extended period?
Mr Harris—I think the evidence on whether it actually benefits creators at all is a very vexed
question. In my organisation we are not convinced that it will benefit creators at all. We see it as
essentially a way for the Americans to protect certain brands, like Mickey Mouse, and there is a
lot of very strong pressure from American lobbyists to do that. I have not seen the evidence that
actually says that any more will end up in creators’ hands. In fact, most of the economists—I
agree with you—basically say that it will probably earn a cent more for each type of piece of
intellectual property over that extra 20 years. There are certain types of brands that might benefit
from it but not a lot. It might bring us in line with what the Americans and Europeans do now,
but we are yet to see the evidence of any real, huge benefit. One of the issues certainly for
documentary film-makers, whom I represent, is that, for instance, archived material that would
have come into the public domain will potentially not be able to come into the public domain
because copyright has been extended to life plus 70. That is one particular example of how it
could affect film-makers’ work.
Ms Elliott—I would also like to point out that we were consistently told by the Australian
government that the Australian government would not move in this area and that there was no
way they were going to extend copyright from life plus 50 to life plus 70. From the perspective
of my organisation, we are extremely disappointed that they acquiesced to the Americans and we
did not get a better deal.
Senator RIDGEWAY—I have one quick question. I am mindful of the time constraints. I
want to go back to some of the questions that Senator Ferris asked in relation to a press release
and funding or tax based mechanisms. I note that in your submission you talk about one of the
difficulties, as you see it, with the agreement: how the mechanisms and definitions that are
enshrined in the agreement are not only limited but would give an unprecedented role for the US
to intervene in how we regulate. My question goes to the issue of whether or not it would restrict
the ability of bodies such as the Film Finance Corporation to be able to invest in Australian film
production and how you see that occurring, particularly under the investment rules. I note that if
there is to be a quid pro quo, and you talk about funding as one possible outcome, isn’t that a
moot point if you do not have a capacity to invest in the first place?
Mr Herd—Yes, you are absolutely right. The way in which the agreement is currently framed,
the way in which it is drafted, imposes performance requirements on governments. For example,
FTA

FTA 16

Senate—Select

Tuesday, 4 May 2004

currently a condition for the Film Finance Corporation to invest in a project is that it contains
significant Australian content and is made by Australians. That is a performance requirement.
The agreement, as it is currently drafted, would allow the US to say: ‘That’s a non-conforming
measure. The Australian government can’t do that any longer.’ One of the big problems that we
see with the current drafting is that for some reason the negotiators saw fit not to reserve the
Film Finance Corporation, the Australian Film Commission, the Australian Broadcasting
Corporation and SBS—all those cultural institutions which invest in Australian content—from
the application of the agreement, with regard to not only the services chapter but the investment
chapter.
Mr Harris—When this issue of investment was raised with the negotiators, they said that
they had taken it on board and were going to address it and find out whether it was an issue.
They simply have not got back to us. We are essentially on notice that they are going to address
it. That was not the intention of the agreement. All we are saying is that, as the text exists now,
we see that as the result.
Senator BRANDIS—Ms Elliott, you are here on behalf of the Australian Writers Guild. Do
you agree with life plus 70 in copyright or not?
Ms Elliott—The Australian Writers Guild represents, as I said, creators, owners and users of
copyright material. Again, our organisation remains unconvinced, in the same way that the
Australian Screen Directors Association does, that this will give a net benefit to our members.
We are a net importer of copyright product.
Senator BRANDIS—It is a yes or no question. I just want to know what, at the end of the
day, your view is. If it came to a choice between the status quo, which I think is 50 years, and the
proposal, which is life plus 70, which would you favour?
Ms Elliott—I would have favoured a process which used Australian domestic law whereby
there was broad consultation and where I could see evidence about whether or not it was going
to benefit my members. As it was, it was handed down to me through a free trade agreement as
Australian government policy.
Senator BRANDIS—That is a process issue. There will be Australian domestic law. The
Copyright Act will have to be amended in order to give effect to this. I hear and understand your
criticism of the process, so you do not need to address that. Let us focus just on the outcome. In
terms of the outcome, do you prefer 50 years or life plus 70?
Ms Elliott—I will take that question on notice.
Senator BRANDIS—Thank you.
Senator CONROY—I want to come back to pay TV and tease out some of the issues. In
regard to pay TV, why is it that a 10 per cent expenditure quota delivers only 3.5 per cent
Australian content in terms of transmission? I wonder whether you could take us through that.
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Ms Elliott—It is 10 per cent of the expenditure of the pay television channel. It is about the
amount that they spend overall. You buy programming to put on or create programming. It only
leaves enough money, basically, to spend 3.5 per cent.
Mr Harris—Essentially they have to spend a percentage of their expenditure on
programming. What that translates to—what actually ends up on screen—is different. We have
found that 10 per cent investment does not equal 10 per cent transmission. When we looked at
what turns up on pay television, we found out that it translates into 3.5 per cent of actual
transmission.
Senator CONROY—There is no magical formula for that? That is just what has happened?
Mr Harris—There is no magical formula. It is just what has happened, and there is no reason
to think it would be any different. Coming back to the question about the exemption, one of the
things we thought about was having an exemption plus a series of commitments. One of the
things that I thought that was neat, at least, was that you could have a model that had an
exemption for all things but agree not to go over X per cent on any delivery platform with
expenditure or X per cent on any platform with transmission. I was looking at that model and
thinking that you could actually have a mix. You could have some expenditure and some
transmission. That is what they have in Canadian pay television. Not only have we locked in at
10 and 20 per cent levels but also we only have expenditure. If we decide we want to try and get
the transmission up on pay TV, we cannot.
Senator CONROY—If the quota for drama were to double to 20 per cent, would you expect
that that would lead to seven to eight per cent transmission time? Are there economies of scale
involved?
Mr Brown—Based on current modelling, yes. But one of the problems we have, quite apart
from the very modest capping on drama and non-drama channels on pay TV, is the mechanism
itself and locking into this mechanism which is such a variable. It depends on how much that
channel spends in each given year on its programming, how the Australian dollar rates up against
the US dollar and then somehow or other you calculate that out and say that is your spend
requirement on Australian programming. It is not a very practical or economic model.
Senator CONROY—The quota as agreed in the FTA, I think, is 10 per cent for education,
children’s programs, arts and documentaries and up to 20 per cent for drama. Those rates are
considerably lower than apply in other countries. I was wondering whether there was any
explanation given as to why they were set at those levels.
Mr Harris—We believe that there was a pretty strong fight from the Americans on pay
television and they were very strong on simply grandfathering all existing measures. I think that,
to give our negotiators a level of recognition, they probably fought hard on that and said, ‘We
want more than just grandfathering.’ What the Americans gave them was essentially a token:
‘You can increase your drama up to 20 per cent and you can have a few of these other channels
up to 10 per cent.’ Interestingly, one of the things about the documentary expenditure
requirement, which could possibly go to 10 per cent, was that two years ago in the Australian
content review, industry as a whole were arguing that we needed a documentary expenditure
level and we thought it should be introduced at 20 per cent. There is a recommendation currently
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sitting before the minister about what the documentary requirement should be. It has never been
acted upon in the last two years. What has essentially happened is that they have come in—in
between the fact that they have made recommendations to the minister that have not been acted
on—and they have simply locked it in at a level that they think is acceptable. That is, again, one
of the things about doing things on the basis of time and locking things in.
Senator CONROY—You mentioned this recommendation on documentaries. Is there an
industry view on what all of the local content levels should be for these sorts of sectors? Were
they all contained within that review?
Ms Elliott—With pay television there are a number of reviews that we have participated in
over the last couple of years and no decisions have been handed down, as we have said. In the
last review, my organisation argued for a 20 per cent pay television expenditure quota across all
channels. Again, as Richard said, these have not been handed down by the minister and instead
we have been presented with a fait accompli. One of the reasons that the levels for pay television
have been so low in this country in terms of the expenditure quota requirement is that it was
considered to be an emerging industry. And as it now approaches, one could say, adolescence,
we see it with 26 per cent of the market. It is growing and we no longer have the flexibility to
deal with that industry as it grows and matures.
Mr Brown—That is the basis of our argument. That 20 per cent for drama and 10 per cent for
documentary that we put forward in those submissions was just recognising the emerging nature
of pay TV. We never ever saw those as being maximums. We just saw it as a way of allowing the
content sharing agreement between Foxtel and Optus bedding in and allowing pay TV to trade
itself out of the red into the black. We never ever saw these as being set in concrete forever.
Senator CONROY—You mentioned earlier your view that pay TV is an adolescent and that
it will become the driver. Overseas experience tends to show that the real driver connecting to
pay TV is sport. Is that a fair characterisation?
Mr Harris—Yes—sport and movies.
Senator CONROY—Sport predominantly?
Mr Harris—Sure.
Senator CONROY—At the moment there are the antisiphoning laws in Australia and the pay
TV station has argued to do away with that. If antisiphoning is maintained, do you believe that
pay TV will become as dominant as it has become in other countries, if we keep it?
Mr Harris—I simply cannot answer that. I think there are a number of factors.
Senator CONROY—Is it digital? I saw a press release on the weekend which stated that
206,000 people have applied for digital. They did not say if they were new or the existing
subscriber base. I noted that they did not claim that in the news. I presume that incorporated a lot
of their existing subscriber base. Is digital going to drive a dominance of pay TV?
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Mr Harris—I think digital will make a huge difference, and I think over time, as we have
already seen, antisiphoning regulations will come under increasing pressure.
Senator CONROY—They are under maximum pressure now—they want abolition.
Mr Harris—I know. That is not going to subside. I think pay TV will continue to grow. It has
stabilised and it is actually growing now. Geoff is right in talking about the fact that there is now
a bedding down of the platforms once they worked out how to get those platforms to audiences.
Whether or not the antisiphoning goes in the next year or two or the next five years I think pay
TV will continue to grow.
Mr Herd—It does go back to what we are arguing about—the long-term effect of this
agreement. We were a very late adopter of subscription television in Australia. We have had it
for less than 10 years. Compare that with Canada, which has had cable television since at least
the late 1940s and early 1950s. The Canadian government did not start to regulate pay television
in Canada until it had a very significant audience share and then it moved to put very significant
Canadian content regulation on pay television in that country. There is 60 per cent Canadian
content on some channels. In the future when pay television in this country reaches 50 or 60 per
cent or even higher, when it approaches the levels in North America and Europe, and the
Australian government says, ‘We want to have a level of Australian content on the medium that
most Australians are watching,’ how can we do it? We won’t be able to do it any longer. Because
of this agreement we will be held to a maximum of 20 per cent for drama.
Senator CONROY—But you think that, if there were a large number of pay TV channels, the
imposition of these quotas on arts, documentaries, education, children’s and drama is not going
to be enough? If they had been increased to the levels that you had previously advocated—
Mr Harris—The 10 per cent.
Senator CONROY—would that have been enough in the face of 150 TV channels on pay?
Ms Elliott—We do not know. That is why we consistently argued for the broad cultural carve
out so that we would have the flexibility to make that call as the market required.
Mr Harris—Because essentially pay television is really still an unanswered question in many
ways we simply cannot tell you whether it is right. Of course we would like to have all of those
10 per cents and that 20 per cent now. We think that would go some way to addressing the
problems that we have trying to get drama up.
Senator BRANDIS—It is a question of capacity.
Senator CONROY—I was just about to go to that issue. I should declare that I am a pay TV
subscriber—to watch the Premier League soccer and for almost no other reason—
Mr Harris—I am the same, Senator, except I also use it to get SBS.
Senator CONROY—Given the expanding number of channels, would you argue that the
local content rule should apply to each of the expanding number of channels or that there should
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be a reserve number of channels that it applies to? Surely if it were on every single pay TV
channel—firstly, I do not know how you practically do that and, secondly, how large would our
cultural industry need to be to accommodate something like that—
Mr Harris—Are you talking about the capacity of the Australian production industry to
actually fill those channels?
Senator CONROY—Yes, I will get to multichannelling in a minute where I know that is a
more real debate. I am trying to understand how you would make it work on pay TV.
Mr Harris—But is that your question: how could the Australian production industry fill those
channels with content if suddenly you had 500 channels?
Senator CONROY—Yes.
Mr Harris—If you had an expenditure quota for instance, which we currently do. Essentially,
each channel currently does not spend a lot of money on programming so you could get the
expenditure from those channels. Some of the documentary channels, for instance, are probably
about $5 million a year. Work out what a 10 per cent expenditure requirement on Australian
content is for that channel. It is $500,000, which is probably about one and a third of a normal
documentary budget. So, even if you had a tonne of channels—whether they actually turn up on
those—the actual expenditure would simply create production. Even if you had 500 channels, if
you have the money to make the films we have the production capacity to create the films.
If you actually said, ‘We want 60 per cent transmission on 500 channels,’ then you are talking
about different scales. But if you are talking about expenditure requirements then it is a very
different ballgame. The other argument also comes back to saying, ‘If it is 500 channels then
maybe the regulation should not be 60 per cent or should not be this or that; let us work out what
the industry can actually deliver.’ That is what it comes back to. Essentially we believe that the
argument that says we cannot possibly make it because there would be too many channels is
simply not true.
Mr Herd—The historical evidence also is that the industry has expanded to meet the finance
that is available there to fund both domestic and foreign production. In the last 10 years the
Australian industry has expanded to meet—
Senator CONROY—You are right: we are subjected to Australian Idol and Big Brother.
Mr Herd—We have expanded in order to meet the needs of offshore production as well. Our
industry has been able to come up to that level, to actually get the people skilled up to do that.
Senator CONROY—I want to move on to multichannelling. I am conscious of the time; I do
not have many more questions.
CHAIR—We are 15 minutes over the time allocated to this. This is an important issue so I do
not want to artificially limit the time but it does mean that we have to look at our program. I
propose that we discuss the program for the rest of the day. Earlier I did indicate that the
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Australian Society of Authors wished to appear on their own. That would be an addition to the
program. We have to look at all those matters.
Senator CONROY—I have a lot fewer questions for other witnesses later in the day so I am
keen to press on with these witnesses. I appreciate the committee’s indulgence. Was your
industry consulted on the multichannelling guidelines or were they a fait accompli at the end?
Mr Brown—There was no active consultation with the industry on the multichannelling. It
came from left field, quite frankly.
Senator CONROY—What are your concerns with the multichannelling content provisions?
Mr Brown—Even though we have had explanations from Minister Vaile and some from our
own minister we are still not clear as to what it all means.
Senator CONROY—I was hoping you were going to tell me.
Mr Brown—What is a carrier and what is not? How will the economics of multichannelling
work where you impose on two of those new channels a full transmission quota and subquotas?
We are not sure how that could possibly work. We were taken by surprise that it was addressed,
especially given that there is no current legislation allowing for multichannelling. There has been
no parliamentary debate on the issue. In our view it has been anticipated through the free trade
agreement without any formal democratic process. No doubt they were looking to anticipate its
introduction. A lot depends on where technology takes us over the next few years. If we are
limiting ourselves to the current digital pipe and we are talking about high definition with some
side band standard definition stations as stand alone, separate from the main primary service
from a free-to-air operator, what we are looking at is probably reasonable. But our concern is
that with technology going the way it is and compression techniques developing at such a rate
that pipe, which now might hold five or six standard definition stations, may potentially hold 18
to 24 digital stations down the track. If that is the case and we are limiting ourselves to two
channels, and one may be a primary carrier, or 20 per cent—whichever is greater but no more
than three channels—we are talking about potentially a 24-channel digital mix on free to air,
with only three of those channels carrying any Australian content. That is the way it has been
expressed to us. If that were to emerge we would be really concerned.
Mr Harris—There is also a question about how multichannelling is going to emerge. There is
a big discussion within broadcasting business circles as to whether free-to-air multichannelling is
actually the way we are going to go. From our reading of it the most likely scenario is that the
multichannelling that the networks might get involved in is actually going to be subscription. If
you suddenly move to a situation where Channel 7 is offering Channel 7 plus a series of
subscription channels suddenly they are unregulatable or they might be regulatable but only to
10 or 20 per cent.
So with what looked like the possibility of two additional channels with 55 per cent content, if
you move it they are actually saying, ‘Wait—we’re not going to do free to air; we’re going to do
the subscription model because that’s the only way that the business model can work.’ Suddenly
you move to a system where you say, ‘Your options for regulation are actually pretty limited.’
That is a concern for us because we are looking at what the scenarios for multichannelling are
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going to be. That looks to be the most likely. From what I have read coming from ASTRA,
which is the subscription association, that seems to be their expected likely scenario.
Senator CONROY—You have anticipated my next two questions. The negotiators claim that
if we move to multichannelling they will have doubled local content on free-to-air television, but
in your view that will not necessarily be the way they actually apply a multichannel
subscription?
Mr Harris—There are two things. First of all, if they move to subscription, they throw out all
the multichannelling stuff we have kept aside, because it does not matter. If they do move to
free-to-air multichannelling, we do have the capacity to do it, but if you actually move to free-toair multichannelling and we argue to government, ‘You should regulate free-to-air television but
still keep pay television at 10 and 20 per cent,’ if I was with free-to-air television I would be
coming back and arguing, ‘With this multichannelling, why should we be subject to anything
more than a 10 or 20 per cent regulation at most?’ Again, that is kind of guessing about the
future, but we are saying that what pay television has essentially done is set these benchmarks
for what is reasonable for the future—what is a reasonable level of regulation for these new
media?
Mr Herd—We cannot see any example around the world of a successful free-to-air
multichannelling operation. The BBC’s Freeview operation is supported by very significant
funding with the licence fee that the BBC has. In Australia we saw that the ABC’s attempt at
multichannelling had to be shut down because they could not afford it.
Senator CONROY—I want to move on to new media. What is the problem with the
definition of interactive audio and/or video services adopted in the FTA? Is that a good enough
definition? If not, help all of us non-pointy heads.
Mr Herd—Our concern is that it is not actually defined in the agreement; it is just referred to
as interactive audio and video services. One has to assume that it includes media which has some
form of interactivity. But when you look at the e-commerce chapter, there you see a definition of
digital products which has wording that clearly indicates that digital products include all forms
of media that is digitised in some way, whether it is created digitally or originally created in
analog and subsequently digitised. So our question is: in drafting the agreement, why do you
have such a precise definition of digital products in one part of the agreement and then in the
annex, which purports to preserve Australia’s right to regulate, there is an undefined definition of
interactive audio and video service?
Senator CONROY—From my lay reading of interactive audio and video services, that would
cover—
Mr Harris—E-commerce sorts of applications?
Senator CONROY—Yes, in terms of, as you described it, beaming a movie in from overseas.
To me that is interactive. I call it up on the screen, there is my choice, and I press a button that
says, ‘Give me that one.’ That sounds pretty interactive to me.
Mr Harris—Video on demand—that sort of service.
FTA

Tuesday, 4 May 2004

Senate—Select

FTA 23

Senator CONROY—That is interactive, isn’t it?
Mr Harris—Yes, it is. In fact there is an argument, obviously, that if you leave the definition
broad it gives you greater strength to argue why you can regulate in that sector. I guess the point
that my colleague is making is essentially that we would have welcomed the fact that the
definition is broad, except that in e-commerce a whole series of transactions that will take place
digitally are going to be completely free of regulation. Our worry is that when it comes up—
Senator CONROY—Which one supersedes? Do we have any idea whether the e-commerce
chapter overrides this or vice versa?
Mr Harris—The negotiators always told us that the e-commerce chapter will not be allowed
to undermine—
Senator CONROY—I have heard that too.
Mr Harris—But when it comes to definitions, the Americans will be sitting there saying,
‘This new service has come online. You want to regulate it. You’re calling it interactive audio
and video. You know what? We’re calling it e-commerce.’ That is the issue that we have. We are
worried about it. I would say, ‘If you actually look at the definition of e-commerce, this is why it
fits those criteria; whereas, if you look at the definition of interactive audio and video, where is
the definition? So for us it is a question of saying that the certainty that they have provided in ecommerce is simply not there for us. As I said, in a sense, we saw the merits of the argument
about keeping that undefined, but on the other hand, because of the e-commerce stuff, it is a kind
of sting in the tail.
Senator CONROY—I was given the same promise: the e-commerce chapter would not
undermine other areas. So I guess we have to try to sort that out with the government. If the ecommerce chapter was not allowed to override the other chapter, would you be more relaxed
about that? That is something for us to try to find out, but would that ease your concerns?
Mr Harris—I think they are right in the sense that the e-commerce chapter will not be
allowed to undermine those other elements. They cannot claim digital television is e-commerce.
None of the commitments they have made in e-commerce will be allowed to undermine that
annex. What will undermine it will be the definition that no-one can argue that that is not
undermining what you have done in the annex; that is just simply a definitional issue.
Senator CONROY—My definition of ‘interactive’ is pretty simply: I have to tell it what to
do and then it is interactive.
Mr Herd—It comes back again to our argument about looking at the longer term effects of
this agreement. There is no doubt in our minds and certainly in many other people’s minds that
the American objective long term is that in the digital area there should be no regulation at all.
When you look at the wording of the e-commerce chapter, the provisions on national treatment
and most favoured nation are stronger than anywhere else in the agreement. What we can see is
that, because there is scope for some reservation but also scope for argument, the longer term
objective of the US government will be to see anything about which there is any kind of doubt
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covered by the e-commerce chapter rather than by any of the reservations that Australia has
successfully negotiated.
Senator CONROY—You have raised concerns in your submission about whether the
government has made commitments that may undermine its capacity to continue to provide
subsidies, grants and tax concessions to the audiovisual sector. Do you still have those concerns?
Mr Brown—It goes to Senator Ridgeway’s question. We have sought assurances from
government on this. We note that in the Senate, Senator Kemp has responded to Senator
Ridgeway’s questions saying, ‘Don’t worry. It’s a technical matter and will be addressed through
the review of the text.’ We would like a clarifying statement as early as possible because there
are a number of issues in the industry at the moment, issues to do with the technicalities with the
operation of the TPA and the tax act at the moment. This creates further uncertainty. It is not only
a matter of funding for the industry direct; it is also co-financiers and co-investors with the FFC.
Senator CONROY—Page 48 of DFAT’s guide to the agreement states:
... nothing in the Agreement affects the ability of either Party to provide public services, and subsidies and grants are
explicitly excluded from the scope of the Chapter. Therefore, reservations are not required in Australia’s schedules in
relation to publicly provided cultural activities, such as the public broadcasters (ABC and SBS), public libraries or
archives, or in relation to Government funding available to Australian artists, writers and performers.

That seems very broad.
Mr Brown—The difficulty is that, while we understand the nature of that and that in effect
you could argue that the Film Finance Corporation is a form of public subsidy in Australian film,
it is in effect an investment. It has to be an investment in order to get the arrangement up.
Because it is an investment in the strict technical intellectual property sense, it may be caught by
these provisions in the free trade agreement. Those are the questions we have put back to Senator
Kemp and we need some clarification on pretty quickly because if there is a problem it needs to
be addressed through this ‘legalling’ process that we are going through at the moment as a matter
of urgency. Any confusion or doubt about where that stands will cause us great concern.
Mr Harris—They have agreed that it was not the intention of the agreement to give it away
and we believe that the Americans understand it was not the intention of the agreement to give it
away. They are working on it. We simply have not yet heard and so it is being raised as an issue.
Mr Herd—For your benefit, Senator, 3.6 of our submission goes into some detail as to what
we see the problem being.
Senator CONROY—Thank you very much. That is the last of my questions. I thank the
committee for its indulgence.
Senator BRANDIS—When do you think the answers to the questions taken on notice will be
available?
Ms Elliott—I would imagine by the end of the week.
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Senator BRANDIS—Thank you.
Mr Harris—Regarding the extension of years, because it was never an issue it is something
that none of our boards have actually considered specifically. We were told by the negotiators it
was not on the table, so none of us actually went back to our boards and said, ‘Do we have a
position on this?’ So it simply has not been one of the issues we were addressing the most. The
pressing issue was the regulation issue.
Senator BRANDIS—I was just struggling to see how it would not be in the interests of
writers to have their copyright rights extended.
CHAIR—We are coming to the business end of this whole issue. We have asked you to go
back and obtain better and further particulars from your principals; that is what you are going to
do. Please get it to us in good time so we will be able to consider it. Thank you very much.
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[10.30 a.m.]
SPENDER, Ms Lynne, Acting Executive Director, Australian Society of Authors
CHAIR—Welcome. Please make a brief opening statement.
Ms Spender—I would like to make a few points which I think authors are very keen to make,
as well as some specific additional comments concerning authors not just as creators and owners
of copyright work but as users—as scholars, educators, researchers and critics. Our concerns
relate to the areas of the intellectual property and copyright provisions of the FTA and the idea of
harmonisation of Australian and US copyright laws. Authors generally, I think, consider that
Australia has a copyright regime that balances the interests of creators and owners of copyright
works with the public interest.
Regarding harmonisation of our copyright laws under the free trade agreement—and I am not
sure what ‘harmonisation’ means unless perhaps that we do not make any noise or trouble—the
laws of the US, unlike Australia, have a first amendment right to free speech to back them up.
The laws take a harder line on the enforcement of copyright rights and we are a bit concerned
that, if we transport and harmonise with the American copyright laws, this will upset the
balance—it will end up serving the needs of the large established copyright holders at the
expense of authors as users of copyright works and of the public generally. We are concerned
that the longer term effect may result in inhibiting the free flow of ideas and information that are
essential to our authors, who are the scholars, the researchers and educators increasingly
working in an information based global economy.
With respect to our specific concerns, one has already been raised regarding the extension of
copyright. Senator Harris raised that and I think Senator Brandis asked the Writers Guild to take
a position. I am prepared to take a position on behalf of the Australian Society of Authors and
say that we are very concerned about that extra 20 years. We would prefer 50 years, and I have
written down some thoughts so it can be clear. The extension to which we are committed under
the free trade agreement, while sounding good—that is, if copyright protection is a good thing
more copyright protection must be a better thing—actually protects the warehouses of material
owned and controlled by big publishers and big media companies, not those of individual
authors. It will result in an additional 20 years in which copyright works will be kept out of the
public domain and generally unavailable for reuse or even research, study and review without
permission from and higher fees being paid to the big copyright owners. I am sure that
Copyright Agency Ltd will have something to say about that as we are talking about checks and
balances and trying to maintain a balance.
The second issue is the stronger anti-circumvention provisions, which are part of the Digital
Millennium Copyright Act. We are concerned that those, too, will upset the balance in Australia
because they impose tighter controls and we are concerned that that will again lock up
information and make it inaccessible to our writers who are educators, researchers and scholars.
On the anti-circumvention provisions, once you have locked up digital content, even if that
material is in the public domain theoretically or legally, you still have to get access to that
material if one of the big media companies has locked it up. So you virtually have to contract
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with them to get access to it. We think this is not in the interests of authors, scholars and
researchers.
The third issue again relates to the copyright laws. It is more a censorship argument and is
about the stricter rules for the liability of Internet service providers for copyright infringement.
We are concerned this will introduce a form of censorship by forcing ISPs to take down material
without any notion of due process. As I understand the Digital Millennium Copyright Act
provisions, the burden of proof in relation to copyright infringement lies with the accused, which
sort of turns Internet service providers and content hosts into untrained copyright police,
presumably having to trawl to find where there has been a copyright infringement. We think this
does not work in the Australian environment.
So, basically, as authors we are concerned that harmonisation of our laws with those of the US
may have the effect of undermining what our copyright regime currently offers—albeit
imperfectly, I would be the first to say—in that it encourages the production and distribution of
ideas and information and it acts as an economic incentive for the next producer or creator and
not, as has been pointed out in various forums, as a guarantee for the already established. That is
all I have to say; I just wanted to draw your attention to those three particular areas.
CHAIR—Thank you. Can I ask you this question regarding your submission: do you support
the foregoing submission we have just heard from the Coalition for Cultural Diversity and these
are, if you like, particular emphases that you would wish to bring as the Society of Authors, or
do you want your submission to be seen as standing in its own right?
Ms Spender—The Australian Society of Authors absolutely supports the Australian Coalition
for Cultural Diversity’s submission. My predecessor worked very closely with them on it. This
submission draws attention to a particular aspect of the free trade agreement, which is the
copyright intellectual property provisions, about which authors, particularly as users of material
and not just creators, have real concerns that the balance is going to be upset.
Senator BRANDIS—Are you an author yourself?
Ms Spender—Yes, I am.
Senator BRANDIS—And a copyright earner?
Ms Spender—Yes.
Senator BRANDIS—I know that you framed your approach to this committee by saying that
authors are also researchers and users of copyright but surely it is right to say that the primary
interest of authors is as creators and holders of copyright, isn’t it? That is their most immediate
stake in this debate.
Ms Spender—That would be the identity of most but, in order to create and write, unless they
are fiction writers, authors are constantly using, reusing and repurposing other people’s
materials, to which they need access.
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Senator BRANDIS—So do we all. Parliamentarians do that. Anybody who researches
anything does that. It is not a unique or unusual undertaking.
Ms Spender—So does it concern you that there is going to be an extra 20 years—
Senator BRANDIS—No, not in the slightest. But let me tease out your point of view a little
further, if I may. Perhaps I misunderstood you but, if I did not, I invite you to expand on the
point. You said in your evidence before that, in your reading of the FTA, the copyright extension
does not apply to small authors but only to the major publishing houses. Is that what you were
saying?
Ms Spender—No, that would be a remarkably stupid thing to say. I was trying to say that
when you extend the period of copyright for an additional 20 years there are arguments for
copyright owners that this is a really good thing—that you have ownership and a vested interest
in the work for an additional 20 years. But individual authors like myself will be well and truly
dead and gone. I want to have the opportunity to get value for the work I do during my lifetime
and to get access to the works of other people during my lifetime. Particularly in the digital
environment, that is getting shorter and shorter. I do not need it to be longer and longer, but
Disney does.
Senator BRANDIS—I can understand that point but, as an author, how can it harm you if the
length of time for which your copyright is protected is greater? That expands your rates.
Ms Spender—It does not necessarily harm me but it could be difficult for people who want to
access my work if it is not in the public domain for another 20 years. If I become part of the
digital environment and have encryption, watermarking and all sorts of things associated with
my work, people will not be able to have access to it unless they ask me or my publisher—
Senator BRANDIS—Or go to the library.
Ms Spender—Or go to the library, which of course they will be able to do.
Senator BRANDIS—It does not strike me as being hugely burdensome for any researcher to
go to a library and look something up.
Ms Spender—I do not think I am arguing that it is burdensome; I am just pointing out that,
for individual authors, an extension of 20 years provides neither an economic incentive nor any
creative, cultural or social incentives.
Senator BRANDIS—It might depend on how successful they are. If you write a bestselling
work, it is an asset that has a real economic value in your children’s or grandchildren’s lifetime,
if not in your lifetime, is it not?
Ms Spender—For some people that is obviously going to be very important. I am merely
putting another point of view.
Senator BRANDIS—With respect, it seems to me that, when you boil it down, all your
submission amounts to is that for an individual author whose work may not have an enduring life
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it is neither here nor there whether the protection lasts for 50 years, 70 years or life-plus-70
years. That is what it amounts to, doesn’t it?
Ms Spender—Yes, but I was trying to put the other point of view that, for authors as users of
materials, that is the balance I am concerned will be disturbed.
Senator BRANDIS—Sure, but authors as users or, as I would prefer to say, researchers do not
have any greater inhibition as a result of this agreement than they currently have, because when
you speak of the public domain, what you mean is the copyright-protected free domain. But, in
the language that ordinary people would use, a work in a library or a work available for purchase
from a bookshop is in the public domain.
Ms Spender—I think the particular concerns are about the digital environment, not so much
about the print environment.
Senator BRANDIS—You do not have to look at something on the Internet. There is still such
a thing as the printed word.
Ms Spender—I am not sure of the point you are trying to make. My concern is when works
are owned, locked up and anticircumvention provisions are tight. In the future that will, perhaps,
mean that lots of works used by teachers et cetera will be locked up and unavailable unless you
virtually contract with that person. Fair dealing provisions are not necessarily going to apply.
Senator BRANDIS—Locked up in the sense that you cannot reproduce them, but you have
access to them.
Ms Spender—That depends, doesn’t it?
Senator BRANDIS—If they are in the library, you can have access to them, can’t you?
Ms Spender—If I am teaching my class in a lecture theatre and want digital access to a
particular scene from a movie, I may not be able to get access to it unless I get permission.
Senator BRANDIS—Don’t you have to pay a fee? You might have to pay a fee in those
circumstances.
Ms Spender—You may have to in the future in circumstances where I may not have to now.
Senator BRANDIS—But you seem to be straying a long way from what authors do, which is
write books.
Ms Spender—It seems to me that your notion of an author is a bit different from mine.
Senator BRANDIS—Yes, my notion of authors is of people who write books. I am sorry if
that is a very unsophisticated view.
Ms Spender—I think authors today are more creators. We write educational materials, we are
scholars, we act as researchers and as teachers and we write as well.
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Senator BRANDIS—I think people who are teachers would be best described as teachers, not
authors. In any event, it seems to me that what you are saying is that, if an author produces a
work which is not of lasting value, they get nothing out of this. If an author produces a work
which is of lasting value, they get something out of this because they get greater copyright
protection and, to the extent to which you try to assimilate researchers or teachers under the
umbrella of authors, there is no greater limitation on their capacity to access material than there
is at the moment if they are prepared to go to the library.
Ms Spender—I beg to differ with you.
Senator BRANDIS—What part of that set of propositions is wrong?
Ms Spender—I think that in a digital environment it is not necessarily going to be as simple
as just going to the library and picking things up. Also, you seem to have a problem with authors
being anything other than creators from some inner ability, but most authors do a lot of research
and need access to a whole range of materials.
Senator BRANDIS—Of course they do.
Ms Spender—What concerns me is that that may not be as easy in the future.
Senator BRANDIS—Are your concerns limited to what you have described as the digital
environment?
Ms Spender—My view is that, in the digital environment, technological change and locking
up and ownership of materials could be problematic.
Senator HARRIS—I would like to look at the same subject from quite a different
perspective. We have the situation at present where works by, say, Joseph Conrad and
Hemingway and musicals like Rhapsody in Blue have come out of the 50-year limit. What
problems do you see for authors who have, since those works have come out, used the content
and context of those works to produce their own work and now own the copyright of it? Where
do you believe that leaves those people if this umbrella is suddenly moved out 20 years?
Ms Spender—When this happened in the UK some quite interesting cases emerged.
Transitional provisions were then applied to the copyright act. I am a bit vague on this; I am not
sure of the actual details. I know one case came out of it about the works of James Joyce. It had
been picked up by a publisher because it was out of copyright. They used some other material to
go with it and went ahead and published it. The copyright owners of the James Joyce material
which had gone into the public domain brought an action against the new publishers on the
grounds that they had breached copyright. It became such a mess that it ended up in court and a
decision was made about it. That made it perfectly clear that these sorts of transitional provisions
are problematic. They need to be very clearly articulated and authors need to know about them,
as do publishers. I think it can be managed in terms of the law as you go from one to the other,
but it is complex and tricky.
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Senator HARRIS—I do not wish to put words in your mouth, but are you saying that the one
thing that the committee will need to look at very closely in relation to the free trade agreement
is ensuring that there is clarity for the protection of authors?
Ms Spender—I absolutely think you should seek to do that but the Copyright Act is already
so complex and complicated that I think it would involve an education campaign as well—
including of me.
Senator RIDGEWAY—I want to go back to the matter of the extension by 20 years of
copyright, and what Senator Brandis had been raising. I suppose, to put it in a nutshell—if I
understand correctly what you are saying about access to information—potentially Mickey
Mouse gets a greater benefit than anyone else does. Would that be correct?
Ms Spender—Yes, I think that is the concern: that the big copyright owners—the big media
and publishing companies—get a huge benefit out of this whereas it does not make that much
difference, as Senator Brandis said, for individual authors.
Senator BRANDIS—I actually did not say that.
Ms Spender—I am sorry.
Senator BRANDIS—I was trying to put to you what I understood you to be saying. Ms
Spender, tell me about the Australian Society of Authors. In what capacity do you appear? Are
you the chairman or the official spokesman?
Ms Spender—I am the acting director of the Australian Society of Authors in the period
between the previous director leaving the position and a new one being appointed. I was the
director 6½ years ago for five years.
Senator BRANDIS—How many Australian authors are members of the Australian Society of
Authors?
Ms Spender—We have about 3,200 members across Australia.
Senator BRANDIS—Of those 3,200, how many have you consulted in preparing this
submission?
Ms Spender—I have been in the position for two weeks and I have not consulted with very
many at all, but there has been an ongoing campaign and information program with members
about the free trade agreement and I have read quite a lot of letters that have come in from
members about it.
Senator BRANDIS—You say you have not consulted with very many at all; how many is not
very many?
Ms Spender—In the last two weeks?
Senator BRANDIS—How many have you consulted in preparing the submission?
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Ms Spender—I have not consulted with any directly, except through the papers and materials
that were available.
CHAIR—I would like to ask you a question for clarification. One of the issues that was put to
you was that you could go along to a library and look it up. I was shown over a library last week
at a post-graduate business school attached to a university and there were no books in it. There
were just video consoles and you had to look it up by going on line. Are you concerned that the
nature of libraries is changing—that libraries have a set of consoles instead of being a warehouse
of books, and information is kept digitally rather than in the written form? I am with Barry
Jones; I am one of the book reading generation rather than the cyberspace generation.
Senator FERRIS—To your children.
CHAIR—My children would be very offended if I tried to read a book to them. They would
prefer to read a book to me, I think.
Ms Spender—I think libraries are generally working very hard to have the same sorts of
materials available online as they have had in print but of course that involves digitisation and
not all works are yet digitised.
Senator BRANDIS—Is that vice versa too: that libraries will have in print what they have in
digital form?
Ms Spender—If it is in digital form it is usually pretty easy to print out but if it is in analog
form it is quite complicated to digitise it.
Senator BRANDIS—You missed my point. The burden of your point is that this might be an
area that might be inaccessible or only accessible at a greater cost because it is in digital form. I
am not unaware that more and more holdings of libraries are maintained in digital form, but is it
not also the case that what is held in digital form is also going to be held in traditional printed
form?
Ms Spender—I do not think that that is going to be true in the future. I think things are going
to exist—
Senator BRANDIS—Do you know or is that speculation?
Ms Spender—I think it is already happening where things exist in digital form and are only
available in analog form when you print them out. They are kept warehoused in digital form.
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[10.50 a.m.]
FRASER, Mr Michael, Chief Executive Officer, Copyright Agency Ltd
MORGAN, Ms Caroline Elizabeth, Chief Executive Officer, Copyright Agency Ltd
CHAIR—We are running well behind, and I apologise for keeping you waiting. You know the
format. You have got a few minutes to address us on the content of your submission and then be
available for questions. The call is with you.
Mr Fraser—Thank you for the opportunity to address the committee. In the time available I
would like to provide the committee with some background on the Copyright Agency and our
general view of the free trade agreement. I will make some comments on specific parts of the
agreement and how we see them impacting on our members and the Australian community as a
whole and the national interest. Copyright Agency Ltd, CAL, is a copyright collecting society
that administers on a non-exclusive basis the copyright controlled by its members—authors,
artists, journalists, photographers and publishers. We are a not-for-profit company limited by
guarantee. We currently represent the copying and digital communication rights of over 6,000
author and publisher members directly and, through those agreements, many thousands more—
around 20,000 around Australia—and, through reciprocal agreements with copyright agencies
overseas, we represent hundreds of thousands of authors and publishers.
CAL has been declared by the Attorney-General to be the copyright collecting society for the
communication of works by educational institutions and we have been declared by the Copyright
Tribunal to be the collecting society for government copying under the Copyright Act. Under
these declarations, CAL manages the statutory licences through which educational institutions
and governments remunerate copyright owners for the copying and communication of our
members’ works. We also offer voluntary contractual licences to the public and to corporations
for copying communications.
As a consequence of these arrangements, we provide copyright clearance for hundreds of
thousands of books, chapters, articles and artistic works to people who want access to them by
copying and communication. It also means we have information about copying and
communication practices and are able to put some quantification on the impact of some of the
provisions in the free trade agreement such as the extension of the term and what effect that will
have among our clients. We have also been active for over 10 years in the area of digital rights
management and we are working successfully with a wide range of stakeholders in the book
industry, in education and the community at large—printers as well—to explore opportunities for
Australian ideas and creativity in the digital age.
CAL strongly supports the intellectual property chapter in respect of the copyright provisions
in the free trade agreement, and we believe these provisions will benefit all copyright owners in
Australia and ultimately the nation’s long-term economic and social wellbeing. I would like to
speak a little about the value of copyright and why it is in the national interest for Australian
society and the Australian economy to have strong copyright protection as provided for in this
agreement.
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For creative people there are three basic models that a creative person who makes original
creative ideas can make their livelihood. In the traditional way, since ancient times, you can have
patronage from the state or from religious organisations, from powerful aristocrats and patrons.
That is one model, and we have that model here with corporate patronage and grants from
government. Another model for creative people who write original work is that they are
employed. They are employed to write by a large corporation or they are employed as
academics. They do not rely on their writing for their livelihood in the direct sense.
It is important, in my submission, that there be a third model, and that is that an individual
creative person should be able to make their livelihood directly by their creative work. Whatever
the cultural or artistic value of the work, its economic value resides in the control of the ability to
copy and communicate that work. It is important, since we live in a market economy now, that
authors be afforded the same respect for their works of the mind as others are for their work so
that they can bring their works to market and be rewarded accordingly, as to how the market uses
their work as a payment for use. Copyright is the legal infrastructure that provides for it. It
creates a property right, just as a property right has been created for real property or personal
property. It creates a property right for intellectual property, so that individual authors can bring
their works to market and make their livelihood. An author who cannot eat is an author who is
imprisoned, an author who cannot live by their own individual work.
It is also important, as a bulwark of freedom of expression in a democracy, that an author
should be able to make his livelihood by copyright control of his works. We are living more and
more in an information economy and in an information society. For that reason, it is important
that we give our creators—those who invest their time and talent and also their capital into
original creative products—sufficient security to market their work in the Australian community
and for export and trade. I believe it is the greatest trade opportunity that Australia has had since
our earliest primary industries to market copyright based works, works of the mind, to our
neighbours.
In education services, information, library services, legal services and all copyright based
services based on original thinking, I would back our creativity. If we have sufficient copyright
security I would back Australian creativity and innovation to compete in the Australian
marketplace and the international marketplace. CAL thinks that the intellectual property
provisions will benefit Australian copyright owners and creativity in Australian society. We share
concerns that have been expressed by the Coalition for Cultural Diversity about the local content
quotas, and I will not comment further on them today.
I would like to address some specific areas of the agreement. CAL supports the requirement
that we accede to the WIPO copyright treaty and the performance and photographs treaty. We
understand the government has always intended to accede to those treaties and we understand
that copyright owner groups support Australia acceding to the treaties also.
I would also like to address the increase of term for the protection of copyright material,
which has just been discussed. CAL supports the requirement that Australia extend the period of
copyright protection to harmonise with the period that applies in the United States. This will also
bring Australian copyright duration into line with that of the European Union. I can give you
some figures, but before I do that may I say that there has been some philosophical discussion
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and I will allude to it. The Berne convention around 100 years ago set the term of copyright to be
life plus 50 years.
The debate surrounding that outcome centred on the need to reward creators for their creative
work and in order to attract the best talent into writing and the other copyright based creative
industries. It was considered that, if one wanted the best talent, an author in many cases would
not only want to look after their own immediate interests but at the very least to have something
to provide for their immediate successors. After much debate, it was set at five plus 50. A farmer
who is on a very short lease might not put a lot of effort into tilling that land. In fact, there is an
argument that the advancements in Western society are largely due to the security of ownership
of real property so that people would invest in technology and improvements in their farms and
manufactures, make factories and invest in innovation. The same argument can apply to
copyright, but it is limited so that after 50 years, or now 70 years, the works will go into the
public domain. One hundred years ago, life plus 50 was commensurate with life expectancy to
life plus 70. The idea is that an author would want to look after their successors.
There seems to be some misunderstanding, if I may add this. A work that is in copyright is not
unavailable or locked up. In fact, copyright is to encourage creativity and dissemination by
rewarding the use of the work. Then after the period of copyright has expired, the work in due
course goes into the public domain and no copyright transaction is required to access the work.
The pragmatic argument can also be made that it would not be worth the administrative costs to
have a different term in copyright, whatever one’s philosophical preference in principle. It would
not be worth administering a right different to that from the United States and Europe in terms of
transaction cost and complication—and I would subscribe to that view as a copyright
practitioner.
We have also commissioned our Allen Consulting to do a study of copyright term extension
which looks into the costs and benefits in our immediate market—that is, licensing, copying and
communication in education and, in particular, government. The benefit of harmonisation there
includes encouraging foreign investment and providing incentive to copyright owners whose
protection has been undermined already by the reduced cost of copying and communication
brought about by technological development.
The Allen report also confirms that the additional costs to users by an extension of the
copyright term in CAL’s market—that is, copying and communication of our members’ works—
would be de minimus. We are aware of the comments to the contrary made by representatives of
the educational sectors and libraries. For this reason, we have undertaken some research into
copying of out-of-copyright materials in the educational sector. We have looked at works that are
currently over 50 years but less than 70 years from the death of the author, and asked what
would be the impact of an extension tomorrow on the payments for copying to copyright owners
from educational institutions and who would be the copyright owners that benefit.
It is interesting to know that there has been a lot of comment about how it would be of benefit
to foreign copyright owners and not to Australian copyright owners. The proportion of copying
in the educational sector of out-of-copyright material within the period of extension—that is, 50
to 70 years—is 0.02 per cent. That would be the increase. These results have not surprised us
because copying in schools and universities is of the most recent material, typically. It is mainly
of books and journals which have recently been published. Older copied works are works of
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composers, visual artists and, largely, poets; not the technical material that is often copied in
educational material. Of the top 15 copyright owners in that period, who would now receive
payment if copyright duration were extended by 20 years, Banjo Paterson was the most copied
across universities, TAFE and school pools. Some of other copyright owners among that 15
include Arthur Streeton, C.J. Dennis and John Sulman.
I would also like to take this opportunity to clarify some of the concerns expressed by the
educational sector. While measures are contained in the free trade agreement which strengthen
copyright protection, the US fair use doctrine provides greater access to work in the educational
sector and to others relying on the Copyright Act. Our act is framed in respect of particular
exceptions and I believe the Australian community has at least as good access under fair dealing
and non-remunerative provisions and statutory licences as the American community does. We
support the strengthening of the notice and take-down provisions to ISPs, and we certainly
support the requirement that the act be amended to meet the higher standard on
anticircumvention devices. Copyright owners in Australia have not put their work online because
users may use copyright circumvention devices to access their commercial sites without payment
of the fee. We have not seen any significant digital publishing in the Australian publishing
community, with the exception of that done by some legal publishers. We also support the right
of Australian copyright owners to contract their rights freely, as provided for in the act but
contrary to the recommendations of the Copyright Law Review Committee. Thank you.
CHAIR—Ms Morgan, do you have any additional comments?
Ms Morgan—No.
CHAIR—Can I ask you the questions that Senator Brandis asked the previous witness. You
are a limited company.
Mr Fraser—Yes.
CHAIR—Who are your shareholders?
Mr Fraser—We do not have shareholders. As a company limited by guarantee, no dividend
of profits is paid to anyone. Our members are the copyright owners—that is, the authors,
including artists and other creators, and the publishers. On their behalf we license copying of
their works and we distribute to them the fee that we collect for the copying of their works,
retaining only our running costs as a not-for-profit organisation.
CHAIR—How many do you have registered with you?
Mr Fraser—There are 6,000 directly. Some of them sign on behalf of themselves and others,
so that would represent 20,000. Since we have reciprocal agreements with similar organisations
overseas, we represent the copying for hundreds of thousands of rights owners, and we also
represent copying of Australian works in other countries through our reciprocal agreements.
CHAIR—How many of your members did you survey for the submission you have made
today?
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Mr Fraser—I will answer that in two ways. Apart from our annual general meeting, we go to
almost all the capitals around the country every year and consult with our members and our
clients in open forums. We have noted the issues relating particularly to the free trade agreement
in our publication or calendar, which is also on our web site, and we have invited the views of
our members. We also have consulted with industry peak bodies in formulating our views.
CHAIR—How was approval for your submission finally arrived at?
Mr Fraser—It was done through the board, which includes nominees from the Society of
Authors, the Publishers Association and other representatives of the rights community.
Senator BRANDIS—Mr Fraser, one of your directors is the nominee of the Australian
Society of Authors—
Mr Fraser—Two.
Senator BRANDIS—Two of them are—which is the group that Ms Spender was speaking on
behalf of. I am interested in your comments about the American fair use doctrine. Do I
understand you to be saying that under domestic American copyright law, as a result of the fair
use doctrine, there is greater accessibility to protected works than there is currently under
domestic Australian copyright law so that, if Australian law were harmonised with American
law, greater accessibility would then become part of Australian domestic law?
Mr Fraser—No, I did not mean to say that.
Senator BRANDIS—Tell us what you did mean to say, please.
Mr Fraser—The protection of copyright under American law is in my view stronger than the
protection given to Australian copyright owners. Now it may be that the Americans’ interest in
doing that is to protect Mickey Mouse or whatever other commercial interests they have. My
argument is that strong copyright protection does not protect only that part of the market;
individual creators as well rely on copyright in order to make their livelihood independently, as
individual voices. Copyright does not prevent access to works. Its rationale is to encourage by
rewards creation and the maximum of distribution and, in due course, that material to go into the
public domain as well. Copyright owners have no interest in locking up their material. It is to
encourage them to make it available on reasonable terms that copyright law exists.
My point was that the exceptions to copyright—that is, statutory exceptions which allow the
market access without payment or where payment is regulated by a tribunal—are much broader
and more uncertain in Australia. I think that hampers investment of talent and capital into works
of the mind in Australia. Stronger protection would encourage that kind of investment. I believe
that, if it were encouraged, we would feel confident in Australian creativity competing
successfully in the international market for copyright based products.
Senator BRANDIS—What do you say about the view expressed—I thought somewhat in
terrorem—by Ms Spender that, if Australia were to accede to this agreement, the effect may be
to lock up or make less accessible published works?
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Mr Fraser—With respect to Ms Spender, I do not agree with that point of view. I understand
that authors struggle to retain their rights in the arrangements that they make with publishers and
other producers. But the answer to that question is their entering into well-formed contractual
arrangements with their producers. In my view—respectfully, to answer that question—it is
regressive by diminishing the rights of creators overall. That one would rather receive nothing
for the use of one’s own work than pay anyone else seems to me a regressive approach. In the
national interest I would prefer us to back creators, value their rights and support them in
contracting wisely in the use of their rights so that they can be rewarded for the maximum
distribution of their works. That is the copyright principle I would support.
Senator BRANDIS—I understood Ms Spender to be saying that this question of locking up
or there being potentially greater difficulty of access should be applied in the digital
environment, that any published work accessible in book form might be accessible in a library
but that, in the changing world in which we live, there are now some forms of works that are
maintained in digital form either exclusively or primarily and that it is there where we would see
a greater cost to those seeking to have access to those works. What do you say about that?
Mr Fraser—In my view, in a market economy and information society which relies on the
transaction of original works, the more we treat copyright in the economic sense as a commodity
the better. Any creator who wishes to lock up or charge excessively for their works will suffer
the consequences in the market. There is an open market—a competitive market—for original
works. Please note that there is no copyright on ideas; it is only in the expression of the ideas
that copyright lies. So any creator who charged excessively or locked up their work would suffer
the consequences of that. I think the market would sort that out. Others will make their work
available and the readers will be attracted to those works.
Senator BRANDIS—Is there any significant number of works of which you are aware that
are only available in digital form—in other words, that are not accessible in the traditional
printed form? Does that represent a significant proportion of the totality of works to which this
agreement could apply?
Mr Fraser—I am not aware of many, but I take Ms Spender’s point that the digital works will
not be a mere digital reproduction of what we are familiar with in text and printed form. They
will be multimedia interactive works as well—we are beginning to see those—and there may be
works that are only available in digital forms.
Senator BRANDIS—Are there many of them?
Mr Fraser—Not yet, but in my view there will be. New forms of expression which are
interactive and use the qualities of the Internet as a distributed network, in which works can flow
fluently and be manipulated fluidly and where all the different media can converge in the form
of zeros and ones into one multimedia work, including text, artistic works and audiovisual
works, will increase, and there is no one-to-one correlation between that and a text work which
may form only one element of these multimedia interactive works. Nonetheless, I do not see any
incentive for any creator to lock up the work, which they have created in order to communicate.
Senator CONROY—Regarding the rationale between 50 years and 70 years, you described it
as creating incentives for authors to provide for their next of kin. Is that how you described it?
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Mr Fraser—Yes.
Senator CONROY—In terms of extra incentive for them to write more or to receive more
remuneration 70 years after they are dead rather than 50 years after they are dead, where is the
incentive for the actual author?
Mr Fraser—To take an example, say the author is me: I am a family man and I can work as
the CEO of a copyright agency or as a copyright lawyer or I may want to dedicate my life to
writing original works—not as an employed person or as an academic but as an author in my
own right. When I think what I am going to do with my time and whatever talent I might have, I
also have to think about my wife and children—that is only natural. So, if I am going to leave
them without any assets whatever on my death, then I may not dedicate my life to writing. The
idea of copyright in the ultimate is to bring things into the public domain. So in my term of life,
if I can look after at least my wife and children, then that might be sufficient for me to be a
writer. If I go into real estate, I can leave it to my grandchildren and great-grandchildren, but
there must be sufficient for me to meet my obligations as a family man. I do not subscribe to this
romantic idea of authors starving in the attic; they and their families need to eat too.
Senator BRANDIS—I do not subscribe to the romantic view either, Mr Fraser.
Senator CONROY—Currently there is no extra money from this extension to help feed them
in the attic, though, is there?
Mr Fraser—No. It just means that the immediate successors are looked after. The idea of the
Berne convention was that 50 years took care of that. Now, with the longer term of life, 70 years
is thought to be the equivalent.
Senator CONROY—Is it the longevity of life argument, that medical technology has
extended life and therefore copyright should follow?
Mr Fraser—Yes. That was the argument around the extension. I am just reporting it to you.
Senator CONROY—I appreciate that. If medicine gets us out to a 100-year lifespan, would
you argue to follow that as well—from 70 to 100?
Mr Fraser—So long as one subscribed to this principle that, in order to encourage creativity,
it is natural that the property right should succeed to the immediate successors, which was the
original idea, then yes.
Senator CONROY—Presumably—and I know that society is changing a lot—married
couples are roughly the same age, give or take 10 years. Unless you have a child bride, is the 70
years a bit long for the wife or partner?
Mr Fraser—I am not qualified to talk about that.
Senator CONROY—I am just trying to look at the real-world impact. If you have kids,
perhaps you could argue for 70 years, but it certainly does not apply to the partner or spouse.
The life would probably cover, give or take, the life.
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Mr Fraser—No, I do not think so. The discussion has been that the term of life is generally
extending so that the term of copyright should extend correlatively.
Senator CONROY—It is a fact that Australia is an importer of copyright; there is no
argument about that.
Mr Fraser—That is a fact, but I do not think it is written in stone that it has to be like that
forever.
Senator CONROY—Hopefully we can overwhelm them soon.
Mr Fraser—That is what I would like to see too, Senator.
Senator CONROY—You may have to come out of retirement and get writing those books
now you have this. Are you planning on taking up writing?
Senator BRANDIS—Senator Conroy’s memoirs, I think.
Senator CONROY—The country will be safe.
Mr Fraser—I have some stories to tell, Senator.
Senator CONROY—I want to try to get an understanding of who owns the copyright at the
moment. Is it the authors, is it the publishers, is it the producers? Help me with a picture of what
the status quo is. Would 100 per cent still be owned by the actual producer, the author? In your
view would it be 50 per cent or 70 per cent? Who actually owns what we are talking about and
what the extension would apply to?
Mr Fraser—In the first instance, when somebody writes a creative work that author instantly
owns the copyright under the terms of the Copyright Act. They can then enter into a contractual
arrangement with a publisher or a producer, as the case may be, to commercialise that creative
content, and they go into contractual arrangements of every sort regarding the rights. The
copyright is divisible so, in contracting, they can deal with the print rights, the digital rights and
the film rights in different ways. Every sort of right can be contracted on separate terms, and that
is becoming very common with the new media. There is no way of summarising the variety of
agreements that authors enter into with publishers.
Senator CONROY—I was not asking you to summarise the types of agreements. I was
looking for the total amount of content that currently exists. In your experience, do the original
authors still own that content or has it been commercialised in a contract and is now owned by
somebody else? I keep reading that Michael Jackson buys various copyright, that the Beatles
were trying to buy back their copyright and things like that. In your experience, who actually
owns that 100 per cent of content? Is it still owned by the authors? Is 80 per cent of it owned by
companies that have bought it so that the food can be put on the plates in the attic up-front, and
they have commercialised it? What is your experience?
Mr Fraser—Generally speaking, the rights are shared between the original creator and the
producer who brings the capital, marketing and other skills to the product. In books, an author
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may retain, say, 10 per cent of sales. A bestselling author may retain 20 per cent or even more,
unusually. They may deal with the digital super distribution downstream rights of networking in
different ways. There is no standard for that. People are feeling their way into these new markets
as these new products and services develop. I do not think there is a norm. It is up to them to do
a deal on how they share the rights. Occasionally, creators will sell out their rights altogether for
a lump sum but that is entirely within their negotiations.
Senator CONROY—I am hoping you can put this to bed, which is why I am asking you, but
cynics would argue that the major beneficiaries of this change are large publishers, corporate
monopolies et cetera. In your experience, is that a fair assessment? You may say, ‘I don’t want to
criticise any previous contracts. If someone has chosen to sell their copyright 100 per cent
maybe they needed food on their plate. Maybe they wanted two plates in the attic. Maybe they
wanted to move out of the attic.’ Are all the benefits accruing to big multinationals, corporate
monopolies and the like, or is that not the case in your experience?
Mr Fraser—Since its inception, copyright has been an author’s right that capital has taken
advantage of by doing deals with the authors to share those rights. That has been the case since
the Statute of Anne in 1708. There are many large corporations that will buy out the copyright
from creators and then exploit all the rights for their own corporate benefits. On the other hand,
there are visual artists who retain 100 per cent of the rights and everything in between. This is
perhaps the nub of the difference between Ms Spender and myself. Is the fact that capital sees
the value of this creative work in an information society, brings it to market and profits from it a
reason to strengthen or weaken the rights themselves? My argument is that it is more productive
to strengthen them and for authors to value them so that they can do good deals and retain their
proper share of the value of their rights that are exploited commercially.
Senator CONROY—I appreciate that and I appreciate the delicate line you are trying to
tread, but I am asking you to cast your eye over the factual situation without passing judgment
on whether, if you are negotiating with Disney next week, you are going to hang in there for the
distribution rights or not. Is it just an urban myth that the major beneficiaries of this change are
major corporates and monopolies that have bought the rights or in your experience are the
authors still going to be the major beneficiaries comparatively?
Mr Fraser—Authors are still going to be major beneficiaries. They do not get 90 per cent of
the recommended retail price; they get 10 per cent. But it is not the case that the majority of the
rights that we deal with belong to the corporations. They are shared between the creators and the
corporations. In the educational sector—in Australian educational publishing for example—
while the contracts vary it is most common for the copyright fees to be shared fifty-fifty for
copying and communication of the works between the author and the publisher.
Senator CONROY—This is my last question. It is 20 years into the future and Minnie Mouse
is on life support. We are keeping her alive. Are we going to be here? I hopefully am not. You
are probably hoping you will not be here having this discussion as well. Are we going to see
another extension in 20 years time? A nervous 20 years down the track, are we not going to
suddenly find another reason to extend? Medical science is keeping Minnie Mouse alive a lot
longer now.
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Mr Fraser—I do not know the answer to that. I would say that, in line with what I was saying
before, if one adheres to the principle that to attract talent and investment you need to be able to
bequeath the rights to the next generation at least and look after them, then whatever the term of
life that next generation would be would be the appropriate period.
Senator CONROY—Is Walt putting in any extra time at the moment to help bequeath those
assets for a future 20 years or the extra 20 years after that? He’s dead, isn’t he?
Mr Fraser—It is a question in dispute, isn’t it?
Senator CONROY—He is probably with Elvis! But in terms of them bequeathing something
extra for the extra 20 years or 40 years, they cannot be putting any extra effort in at the moment
to accumulating those assets, can they?
Mr Fraser—Not that I know of. But if this strange, abstract notion that we can own real
estate or own personal property and pass on that ownership to succeeding generations
indefinitely is right as a foundation of our economy and of our society, then it is not necessarily
wrong in principle that, once we make intellectual works of the mind—
Senator CONROY—Why should it be finite? On your argument, property is infinite—it is
yours until you sell it. Why is there a limit at all?
Mr Fraser—That is a good question. I think that the balance has been struck rightly.
Ultimately, the reason for copyright is to encourage creation which will ultimately find its way
into the public domain and, rather than having ownership over those creative works indefinitely
to successors, one generation or whatever that period may be is a right balance.
Senator RIDGEWAY—As a follow-on to that question about striking the right balance, isn’t
it true that the government’s position in relation to copyright all the way through has been about
copyright applying for life plus 50 years?
Mr Fraser—I think that is right, yes.
Senator RIDGEWAY—Were you surprised, then, that the whole notion of extending the
copyright by an additional 20 years was done at the very last minute as part of last-minute
negotiations? I am at a loss to understand from the explanation that you have provided why it is
that you have taken a considered position when it was not considered at all during the free trade
agreement negotiations up until the very last minute and why it is that 70 years is better than 50
years or any other arbitrary figure.
Mr Fraser—I was not party to the process that the government entered into. As I said, to my
mind, although we have discussed it now, it is a ‘no-brainer’, as they say—it is just not feasible
in a pragmatic sense for us to have a different term from that applying with our major trading
partners in the US and Europe. To administer that would cost more than it is worth. It has always
been our view that we should harmonise. The fact that the government came to that view late or
how they arrived at that view is not a matter of concern to me. It is one I happen to agree with.

FTA

Tuesday, 4 May 2004

Senate—Select

FTA 43

Senator RIDGEWAY—So it is a decision taken more on the basis of practical administrative
reasons as opposed to benefits one way or the other that might apply to creators in respect of
their copyright. My question to you is this: if the government have made a decision at the very
last minute, isn’t it true that the Australian cultural community have been denied an opportunity
to have a proper debate about this particular issue and consider the benefits or otherwise? Isn’t it
also true that the Australian Intellectual Property and Competition Review Committee
recommended that the term of copyright in Australia not be extended without a public inquiry?
So how do you turn around and justify, agree with and support an extension by 20 years?
Mr Fraser—I take your point that the process may not have allowed for sufficient
consultation, but my position is not taken in support of the position that the Australian
government took; it is a long-held position that copyright owners around the world have
adopted. The fact that the Australian government came to this late is a matter for them. I would
have preferred there to be much wider consultation and debate. I hold this view not in support of
the Australian government’s view but in terms of principle in relation to the Berne convention
and the discussion with Senator Conroy and in terms of commercial pragmatism—that it is too
expensive to have a different term to our major trading partners. I think the pragmatic view is
sufficient in itself but I happen in principle to also think life plus 70 is appropriate.
Senator RIDGEWAY—But you have not done an analysis of the benefits or otherwise from
the CAL perspective of extending it by an additional 20 years?
Mr Fraser—We have done analysis, which will be provided to the committee—
commissioned from The Allen Consulting Group—which showed that the effect on the
payments educational institutions would be making to copyright owners was 0.02 per cent of the
works concerned, based on our figures of what is copied. We note that educational institutions
have said it would be a big impost on the fees they pay the Copyright Agency Ltd. It will be a
trivial amount compared to the roughly $17 million that the 35 universities pay for the copying
of chapters and articles on an annual basis.
Senator RIDGEWAY—In answer to a question from Senator Brandis about consultation with
your members and the multiplying effect across the nation and internationally, have you had an
opportunity where analysis has been undertaken to sit down and provide them with the details so
that an informed debate and an informed position was arrived at?
Mr Fraser—I do not think that debate has happened sufficiently over the whole area of the
impact on the economy of this increase. We have done the analysis of how it will affect our
services and markets—and the effect on our little area will not be significant at all. I have not
seen a sufficient analysis across the nation of what other effects there might be. Just to clarify, no
works that have gone out of copyright already will re-enter copyright under the provisions. That
confusion will not exist.
Senator RIDGEWAY—I have a couple of other questions. Can you respond to the view that
the provisions of the free trade agreement relating to anticircumvention devices go too far and
that it may result in restrictive trade practices, possibly even limit technological innovation?
Mr Fraser—I do not agree with that point of view. I think that if there are restrictive trade
practices then they should be dealt with under the Trade Practices Act as restrictive trade
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practices, and the appropriate sanctions would then apply. The restriction of the use of
anticircumvention devices is in itself not a trade practices issue. It is just the same as the little
tags that you find on clothes. If you walk out of a shop without paying, an alarm goes off. In the
same way, publishers, authors and artists put their works on an Internet site with an e-commerce
front-end to make it available to the community. Under our law as it currently stands,
educational institutions or libraries can download an article or a chapter if it is not separately
available without paying and use it for educational purposes or library purposes. The research
that the Copyright Agency Ltd has done has shown that this is a contributing factor to there
being no substantial electronic publishing in Australia, because there is no security. The
restriction of the use of anticircumvention devices will encourage digital publishing in Australia
of Australian material. If that does not happen, our readers will go to American and European
sites if there is no security of commerce for content in Australia. For that reason we support the
restriction of the use of anticircumvention devices.
Senator RIDGEWAY—As a follow-on to that, is it true that, even if copyright expires on a
technological measure, a complete ban on circumvention devices would possibly restrict the
ability of people to use a work which is no longer under copyright? Isn’t it going to result in a
change in that way—that people may not in fact be able to access the information?
Mr Fraser—I think that is too speculative for me to agree with, with respect, Senator. I do not
know of any authors or publishers whose interest is in restricting access to their work. They
write to be read, they write to be heard and they write to be seen. The idea that they will corral or
prevent access to their work does not make sense to me, but if there were some work that was
restricted in that way and it was harmful then copyright circumvention devices might be used in
that sense to prevent that kind of monopoly under the Trade Practices Act, but I do not see that as
a threat.
Senator RIDGEWAY—Going back to the Allen report that you referred to, am I correct in
assuming that that is also work that is tied in with the Centre for Copyright Studies?
Mr Fraser—I think this report was commissioned directly by CAL—or by the centre?
Ms Morgan—The Allen Consulting report is the report from the Centre for Copyright
Studies, and also there is the report commissioned specifically in relation to extension of terms,
by the Motion Picture Association I think.
Senator RIDGEWAY—Has CAL been asked or has it contributed advice to the government
either on this occasion—and I think you have said no—or on previous occasions on the question
of extending copyright from 50 to 70 years?
Ms Morgan—We made submissions to the government in relation to the earlier inquiry that
you referred to in which we supported the extension of the term of copyright protection. We have
not been asked by the government to provide any additional details about that, although the fact
that the extension of term would be one of the things that the American negotiators were asking
for was certainly discussed among those parties being consulted by the Department of Foreign
Affairs and Trade leading up to this agreement.
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Senator HARRIS—Mr Fraser, in your opening remarks you referred to the WIPO. Just for
the record Australia has not ratified that at this stage. You couched your comments along the
lines of copyright providing security for authors and anyone associated with the ownership of
that copyright. How do you reconcile your agency’s position with Robert Zoellick’s comments to
the Speaker of the US House of Representatives when he was speaking about intellectual
property rights. In his concluding remarks he said they—and I quote:
... seek to have Australia apply levels of protection and practices more in line with U.S. law and practices, including
appropriate flexibility.

We would appear to have the US reporting to their House of Representatives asking Australia to
bring its laws more into line with the US and include ‘appropriate flexibility’. Do you see any
dangers in that for Australian authors, producers and owners of copyright?
Mr Fraser—In my view it is an opportunity for Australian creators to have strong copyright
laws. The US wants strong copyright laws, I presume in their own national interest. Their
copyright based industries are worth more to their economy than agriculture. I think the fact that
we are a net importer of copyright should not dictate to us a short-term view about copyright. I
think the better and more productive argument is not to say that we should weaken copyright so
we can get cheaper access to other creators’ work, but to strengthen copyright so that we can
support our own creative industries, giving them the security to create and produce and distribute
product knowing that they can get a good return and compete with the international providers,
both in providing material to our own community, education and readership in general, and
create products and services that will compete successfully into our region.
We see an Australian university opening up in Singapore. We have great strengths in
education, in communications, in law and in library services. I believe that if the infrastructure is
there in terms of strong copyright protection, we can trade those kinds of copyright based works
and services into the region and become a net exporter.
Senator HARRIS—I understand that, and I agree with protection for the Australian owners of
the copyright. My concern is where we have statements from the US to their parliament saying
that they are—and I will quote again—’seeking to have Australia apply levels of protection and
practice more in line with US law and practices, including appropriate flexibility’. You are
saying that we need flexibility. I am raising the issue: does your agency see dangers in the
American position, if this is correctly reflected in Zoellick’s comments, that they are looking for
‘appropriate flexibility’?
Mr Fraser—I am not sure that I correctly understand the thrust of the question. The danger in
flexibility—
Senator HARRIS—Coming from America, requiring flexibility in Australia’s copyright laws.
Mr Fraser—My understanding of that reference to flexibility is that there are certain
international standards for protection of copyright material set out in certain international
treaties—the Berne convention that Michael has referred to, the WIPO Copyright Treaty. The US
is a signatory to the WIPO Copyright Treaty. So perhaps if you were an American, there might
be a view that the only way to implement the WIPO treaty in legislation is to use exactly the
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same words as were used in America. However, if you were an Australian you might say that
you could take those essential principles and, given the different balance that exists in Australian
copyright law, you could implement those standards into Australian law using different works.
So on the face of it, the two pieces of legislation might look different, but they would both
reflect similar standards. My reading of that reference to flexibility is simply his explanation that
that flexibility is achieved through different words and a different balance, but it involves similar
standards. I am not sure if that assists you at all.
Senator HARRIS—Do you see a linkage between copyright and patents?
Mr Fraser—Copyright and patents are subsets along with designs and trademarks of
intellectual property law, which tries to reward creativity and research. Copyright protects the
expression of an idea. So it is copying of the expression, not of the idea, that is protected. It is
the product. But patents try to protect ideas, inventions, that are being commercialised into
products by giving a 25-year head start to the inventor who has invested in the creation of that
idea to bring it to market. So they are related, but different.
Senator HARRIS—What would CAL’s position be if the extension of copyright to lifetime
plus 70 years had an effect on subsequent patents? We will use as an example medicine. If there
were a push to extend the international patents on medicine that would have an effect on generic
products that could be made available, how would CAL balance the ability of the community to
access cheaper medicine with the protection of the right of the original patent owner to recoup
the costs of development?
Mr Fraser—It is not a position on which CAL has a policy, but I will answer it in the
personal sense. I would be opposed to the extension of patent term, on the basis which I just laid
out. Copyright is an economic right so that an author and the investors can make a livelihood
from their content. But there is no copyright on ideas; they just float around. Whoever reads it
can use an idea and rework it for their own material; they just cannot copy a substantial portion.
I do not think that ideas, in the sense of inventions, should be locked up any longer than is
necessary to encourage investment in new drugs by giving a short head start to those producers,
because it is an idea itself which is being restricted—the use of that idea is being restricted. So I
would not support the extension of a patent term. Those kinds of inventions have to come to
market quickly. But the free flow of ideas and information per se is not restricted by copyright,
and so I would draw that distinction.
Senator BRANDIS—Mr Fraser, is it your understanding of the way these provisions would
operate that, were the agreement to be enacted, works which are within the life plus 50- to 70year period at the moment would be caught by the operation of the agreement, or is it that the
agreement would only operate prospectively? For example, would a work which would
otherwise be capable of being protected by copyright that was the life plus 60 years old be
caught by the agreement or not?
Mr Fraser—My understanding is that anything that has already come out of copyright will
not re-enter copyright with the passing of these provisions.
Senator BRANDIS—That was my understanding as well but I wanted to verify it. Thank
you.
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CHAIR—To verify it, consult the text, I guess is the quickest answer. Mr Fraser, you put in
your initial address to us some emphasis on the fact that we are harmonising with the American
standard—that is, the after 70 years provision—and that that relates as well to the European
standard. Are you putting to us that the European copyright regulations are the same as the
American ones?
Mr Fraser—In effect, in this respect, yes.
CHAIR—In that respect, but we are talking about harmonisation of the whole of the
regulations about copyright.
Mr Fraser—They are not the same overall. Life plus 70 years is the same but otherwise they
vary. In my view, copyright protection is stronger in the United States and in Europe than it is
currently in Australia, and that has been hampering the development of our creative industries on
a competitive basis.
CHAIR—What about between the United States, Europe and Japan? Is Japan the same as the
others?
Mr Fraser—It is certainly not the same.
CHAIR—What about China?
Mr Fraser—China has made great efforts to bring its copyright law into line with
international standards, in theory. I think the Chinese government itself would acknowledge that
the implementation and enforcement of that has not yet succeeded.
CHAIR—That is a different matter. If I heard you correctly you were talking about bringing it
into line with international standards?
Mr Fraser—Yes, under the World Trade Organisation TRIPS agreement.
CHAIR—That is exactly right, but that is not with American standards is it?
Mr Fraser—They are multilateral standards. The World Trade Organisation treaty has a
subset for TRIPS—the intellectual property part of the treaty. That imports the Berne convention
treaties so America and other subscribers to the WTO all subscribe to those standards.
CHAIR—You are actually going where I want to take you but the point is: is not the best
forum for harmonisation the World Trade Organisation to get uniformity globally, rather than a
bilateral agreement between just two parties? There are 146 countries in the WTO and there are
only two parties in this agreement.
Mr Fraser—That is a political question and if you—
CHAIR—It is not a political question; it is a question of harmonisation. One of the strengths
that you see in this arrangement is harmonisation. That is harmonisation between two countries,
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albeit one of them is the biggest economy in the world, but not the only parties of the market in
the world.
Mr Fraser—Yes. In my view, multilateral arrangements are superior if they are to be had. But
I do not see it as an either/or. If one can have an arrangement which will improve relations and
trade on a bilateral basis, that is advantageous—albeit not as good as a multilateral arrangement.
CHAIR—There are many that would argue that there is an either/or. This is the argument that
they would put. With the United States doing bilateral deals with a number of countries rather
than giving primacy to the World Trade Organisation Doha development round, they are trying
to create—if you like, offstage from the international negotiations—a set of standards which suit
them that they want to then roll into the world talks saying, ‘This is the world standard and
everyone must now accept it.’ That is one of the reasons why the round is at a standstill. It has
created a reaction among a number of countries that are saying: ‘We’re not going to have a
standard dictated to us. We are going to participate freely in a negotiation to create a new
standard.’ On present commentary, it puts beyond realisation the achievement of a global
standard, because of the view taken by many developing countries that this is America dictating
to them and they do not like it. It may well be an either/or question whether you can have the
global standard or whether by our participating in the setting—if you accept the theory, offstage
from the world talks—of a US standard that we are now leading ourselves into a situation of
creating two standards or maybe 144 standards.
Mr Fraser—I would agree that a multilateral standard is infinitely preferable, not least for the
very pragmatic reason that, in a global distributed network environment, protection for creativity
is only as strong as its weakest link so that any pirate territory can undermine the work of all the
others. However, I would not support any bilateral agreement which was not in accord with the
international norms under TRIPS and the Berne convention to which we subscribe.
CHAIR—Nor would any of us.
Mr Fraser—So I do not believe that this agreement offends those international principles. If I
did, I would recommend against it.
CHAIR—As there are no further questions, thank you very much, Mr Fraser and Ms Morgan.
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[12.00 p.m.]
RANALD, Dr Patricia, Convenor, Australian Fair Trade and Investment Network
Dr Ranald—I apologise for Louise Southalan, who is not appearing today. She had to leave
because of time constraints. The Australian Fair Trade and Investment Network is a national
network of 85 organisations supporting fair regulation of trade consistent with human rights and
environmental protection, and we welcome this opportunity to make a submission to the Senate
select committee. I will make a very brief series of points about our submission and then will be
available to answer questions. We welcome the inquiry and the public hearings because of the
extensive public interest in this agreement. We note there has been a public consultation process
during the negotiations, but the consultations with business groups have been far more extensive
than those with community organisations. We think it is very important that general community
organisations have this opportunity.
Our submission is in four parts. Part 1 deals with the debate about economic impacts, part 2
with the structure of the agreement and its general impact on the ability of governments to make
law and policy in a democratic way in the public interest, part 3 deals with impacts on specific
policy areas and part 4 comments on the information supplied by government about the
agreement. I will deal briefly with some major points on these areas, turning firstly to the
economic impacts of the agreement. Many trade economists question whether the US free trade
agreement will result in benefits to the Australian economy as a whole, as there are already few
trade barriers between the two countries, access to US agricultural markets is very limited in the
agreement and a preferential agreement may divert trade from other trading partners.
The limits on agricultural access, particularly the exclusion of the sugar market, mean that
gains in these areas are even less than originally predicted. The new CIE study commissioned by
the government and released last week, which we did not have a chance to comment on in our
submission because it was released only on Friday, we believe is based on very dubious
assumptions that exaggerate possible gains and ignore costs. The study admits that economic
gains from the agreement are reduced because of the less than expected access to agricultural
markets, but it tries to make up for these losses by assuming huge gains from investment
liberalisation based on what it admits is a ‘back-of-the-envelope’ calculation.
Where the study does admit that there could be economic cost to Australia, such as in the
delay in the entry of generic medicines onto the market and greater copyright costs, these costs
are not quantified and are effectively ignored by the study. The study is simply wrong in
asserting that there will be no cost from changes to the Pharmaceutical Benefits Scheme—
changes that give drug companies the right to seek reviews of decisions. Even the US Trade
Negotiator, Robert Zoellick, has told a US Senate committee that drug companies can expect
price changes from these provisions. We especially welcome the fact that this committee is
commissioning a more balanced study into the economic impacts of the agreement.
I will turn now to the ability of the government to regulate. We believe that the governmentto-government disputes process in the US FTA, which means that one government can complain
about the regulation of another government on the grounds that the regulations are too
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burdensome for business or are a barrier to trade, is potentially very limiting on the democratic
rights of government to regulate. If you look at the record of these trade tribunals, you can see
that they often make decisions about social regulation without proper consideration of issues
such as health, social or cultural impacts.
The US FTA also sets up a series of reviews and committees on issues such as medicines,
quarantine, food labelling and media local content regulation, which we believe will be used by
the US government to pressure Australia into adopting US models of regulation that will not be
discussed democratically and will not be subject to Australian discussion in the community or
democratic decisions. Setting up these committees through the USFTA gives the US government
the power to complain to a trade tribunal about policies and to have them changed on the
grounds that they are a barrier to trade. So there will be a continual pressure for us to adopt US
standards in these key areas of health, cultural and social policy, which we believe will be
detrimental to those policies in Australia.
I will mention some particular areas of policy concern. The changes to the Pharmaceutical
Benefits Scheme processes give drug companies more power to seek a review of decisions about
which drugs are listed for subsidy under the PBS and to seek price rises after drugs are listed.
Health experts predict that prices will rise under this system. As I said, Robert Zoellick has also
commented to that effect. There is a joint US-Australia medicines working group whose terms of
reference are very disturbing because they refer mainly to recognising the intellectual property
rights of drug companies but hardly at all to the Australian principle of access to affordable
medicines for all. This gives the US government a powerful say in future medicines policy.
There are also joint US-Australia committees on quarantine and technical standards such as
food labelling, and we know that the US government regards our quarantine standards and
labelling of GE food as barriers to trade. So, again, these committees give them an ongoing
voice in pressuring to change our policies in the directions desired by the US government.
In relation to the regulation of services in investment, the agreement is a negative list
agreement for services in investment, which means that all regulation on services in investment
is restricted unless it is specifically reserved. If you look at the reservations in the agreement,
you will find ambiguous reservations for areas such as health, education and welfare—and I can
go into that if you want to question me about it—but there are no reservations at all for water
services, electricity services or public transport services, and we believe this is very detrimental
to the ability of governments to regulate in these areas. As has been mentioned at great length
this morning, there are also restrictions on future regulation of Australian content requirements
in new media and increased influence on quarantine food labelling laws, which I have already
mentioned.
In short, we believe that the agreement limits the democratic rights of governments at all
levels to make laws and policies in the public interest in key areas such as health, culture and
essential services, and enables these policies to be challenged as a barrier to trade. We believe
that this is wrong and that such policy should be decided by democratic process and not inserted
into a trade agreement or decided by trade tribunals.
The final part of our submission comments on various documents produced by the
government about the agreement. We just want to point out that we believe these documents do
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not deal adequately with the devil in the detail of the agreement, so we think it is very important
that this Senate inquiry gives the community the opportunity to fully examine all of the details in
the text and their implications for public policy and the public interest.
CHAIR—Thank you, Dr Ranald. Are you familiar enough with the Centre for International
Economics study released on Friday to provide informed comment from your perspective to the
committee or are you not in that position as yet?
Dr Ranald—We are not really in the position of having done a detailed analysis because we
have only had the opportunity to look at it over the weekend, but I felt it was appropriate to
make some comment on it because I believe that even a fairly cursory reading reveals that it is
based on some rather dubious assumptions. I was particularly taken by the fact that one of the
appendices which claims to explain why they have given such huge weight to benefits from
increased investment is entitled ‘Back-of-the-envelope calculations’. I think that this needs a lot
more analysis and critique and that it would be of great benefit to have other studies done.
CHAIR—If you are doing an analysis of that and your analysis is available by the time we
rule off our hearings and start considering our report, would you be able to make that available
to the committee?
Dr Ranald—I think there are a number of other organisations who are making more detailed
analyses and who are doing alternative studies, but certainly we would be happy to make
anything more detailed that we do available to the committee.
CHAIR—On the conceptual point that the government last week also announced a $444.4
million package for the sugar industry, do you have a view that, since sugar missed out, the cost
of that to the revenue should be included in the impacts of the FTA?
Dr Ranald—I think there is certainly an argument that it could be included. I am not sure
whether the government would have made such a package available if the FTA had not had that
result.
CHAIR—I have a further conceptual point—and that is the way the government treats the
industry sector that misses out in getting access to the US market on sugar. If there are other
sectors of the economy that are adversely impacted by this agreement, do you think that that sets
the bar for how the government should treat those sectors?
Dr Ranald—I certainly think that there should be some consistency in the way the
government approaches these issues and it strikes me that that consistency is not evident.
CHAIR—Would you like to indicate whether you think there are other sectors of the
economy where people in employment or industry sectors are adversely affected? I am making a
distinction between that and consumers at this point.
Dr Ranald—We have made the point in our submission that there needs to be detailed
sectoral studies done of impacts in particular industries. The two industries with slightly higher
levels of protection—the clothing, textile and footwear industry, and the vehicle industry—both
employ large numbers of people in regional areas of high unemployment. And the people they
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employ are largely non-English speaking background migrants. We argued from the start of this
agreement that there should be studies done of the potential sectoral impacts on employment of
reduced tariffs in those areas so that the social impacts in those regional areas could be known.
We certainly argue that such studies should still be done. I believe that the Australian
Manufacturing Workers Union is commissioning such a study. So we believe there could be
quite severe impacts in those industries and those regional areas.
CHAIR—Just so that I understand—I think you have already answered this part—could you
tell me whether, from an equity point of view or a fairness point of view, you are saying that if
there are people adversely affected then the way the government should deal with them is to the
level in which they have dealt with the sugar industry? Is that what you are saying?
Dr Ranald—I would certainly argue that that would be a consistent policy approach.
Senator BRANDIS—Dr Ranald, you criticised the CIE report, although you said you have
only had a cursory look at it. What you particularly single out for criticism is that the authors
refer to back-of-the-envelope calculations. Perhaps you have a copy of the CIE report there.
Could you take me please to where that remark is made?
Dr Ranald—It is the title of Appendix C on the second page of the index. Appendix C is
entitled, ‘Back-of-the-envelope’ calculation of the response of real GDP to a change in the equity
of risk premium’. That refers to the investment calculations.
Senator BRANDIS—I take you to page 155. I am not an econometrician, Dr Ranald, but it
seems to me that the calculation done there—allowing for the fact that any econometric study
will be based on assumptions—is a fairly sophisticated set of mathematical formulae, as indeed
the models adopted throughout the report are based on sophisticated modelling. One might
question the assumptions, of course, but the calculation itself, would you not agree, is a
sophisticated one?
Dr Ranald—The calculation may be sophisticated, but the assumptions have been called
heroic by some. Ross Garnaut commented in this morning’s Australian that this study does not
pass the ‘laugh test’.
Senator BRANDIS—So the criticism you have is not about the sophistication of the
calculation; it is about the assumptions on which that calculation is made. Is that right?
Dr Ranald—Except that the fact that they have called it a ‘back-of-the-envelope calculation’
acknowledges not only that the assumptions are heroic but that this is a very unusual form of
calculation to make, no matter how sophisticated.
Senator BRANDIS—I think you are reading a lot into a rhetorical, almost throwaway
remark, Dr Ranald, if one looks at the formula. Are you able to construe that formula, by the
way? If you look at page 156, do you have the professional competency even to understand that
formula? Look at page 156, please.
Dr Ranald—I have looked at it. I am not an econometrician, but my point is about the
assumptions as much as the calculation.
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Senator BRANDIS—Let us deal with the calculation. We understand the point about the
assumptions—that is a very clear point—but let us deal with the part of your criticism that is
directed to the calculation. I ask you to go to page 156, please, and to look at that set of
calculations. Do you understand the arithmetic there?
Dr Ranald—It is actually algebra, and I am not claiming to be an expert in this area.
Senator BRANDIS—Do you understand it? Can you follow it?
Dr Ranald—If I worked through it line by line, I might be able to understand it. But I am not
claiming to be an econometrician and I am not claiming to understand this formula.
Senator BRANDIS—So you are prepared to criticise it, but you have not worked through it
and you do not understand it.
Interjector—Excuse me, Sir, you keep interrupting this lady.
CHAIR—Order! This is a public hearing and, irrespective of how deeply held the views of
people in the audience are, it can only proceed by questions from the committee to the witnesses
without any interjections from the audience.
Interjector—I am sorry about that; I did not realise that.
CHAIR—Thank you very much. We will now proceed.
Senator BRANDIS—Do you not think, Dr Ranald, it is a little unfair to the author of this
document that you would criticise a calculation which you have not followed through and do not
understand?
Dr Ranald—I am criticising the assumptions behind that calculation.
Senator BRANDIS—Is that all you are criticising—the assumptions?
Dr Ranald—In that particular example, yes, and I have already told you that I have only had
a chance to look briefly at this report because it was released on Friday.
Senator BRANDIS—It is not very long. It is about 160 pages long and it is not as if there has
not been enough time to read it. Nevertheless, you have not done so. Don’t you think it is a bit
unfair to the author of the report to criticise a document that you have not had an opportunity to
study carefully?
Dr Ranald—I have made some preliminary remarks about this document, and I have
criticised some of the assumptions made in it. I am not the only one making those criticisms.
Professor Ross Garnaut, who is a far more qualified economist than I am, has made similar
criticisms, and I have no doubt that over the coming weeks other economists will look at it in
detail and criticise it.
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Senator BRANDIS—I am sure, Dr Ranald, that, as with lawyers, if you get several
economists into a room you will get several opinions. I just wanted to make it clear that you
have not worked through the formula but you do criticise the assumptions. Is that right?
Dr Ranald—Yes.
Senator BRANDIS—Have you read the FTA?
Dr Ranald—Yes, I have.
Senator BRANDIS—Can I ask you about your remarks about environmental standards?
Dr Ranald—I did not make any specific remarks about environmental standards.
Senator BRANDIS—Indeed, in your remarks just before to the committee I understood you
to be asserting that one of the grounds of your criticism of the agreement was insufficient
concern for Australia’s environmental interests.
Dr Ranald—I did not make that specific comment.
Senator BRANDIS—I am sorry; I must have misunderstood you. So you do not criticise the
agreement on that footing?
Dr Ranald—In some areas—for example, the area of technical standards on food labelling,
where there has been a joint US-Australia committee set up, and in the area of quarantine, where
there has been a joint US-Australia committee set up—by setting up committees and inserting
them into a trade agreement we then subject law and policy on both food labelling standards and
quarantine standards to challenge under the trade tribunal challenge provisions of the agreement.
Both of those policies have environmental implications, but in terms of the environmental
chapter of the agreement there are limits set on the degree to which general environmental law
can be challenged under the agreement, and we have acknowledged that in our submission.
Senator BRANDIS—That is my very point. When you read chapter 19 of the agreement you
see that the paramountcy of domestic Australian environmental law and the protections
contained within it are respected by the agreement, not compromised by it. Do you agree?
Dr Ranald—The agreement places some limits on challenges that can be made to
environmental law under it; however, as I said, in some areas like quarantine and GE labelling
there could be challenges and they could have implications for the environment.
Senator BRANDIS—For example, article 19.1 at the very start of chapter 19 starts by saying:
Recognizing the right of each Party to establish its own levels of domestic environmental protection and environmental
development priorities ...

Dr Ranald—Yes, I have already acknowledged that.
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Senator BRANDIS—I just wanted to make that clear. It is not unusual, is it, for a bilateral
treaty and in particular, though not just, a trade treaty to establish a dispute resolution
mechanism by way of committees or some form of arbitrary process? In fact, it is the most
commonplace thing in the world, is it not?
Dr Ranald—It is not unusual, but our point is that what this particular treaty does is include a
number of areas of health policy, cultural policy and social policy in the agreement which it then
makes subject to that disputes process and in that disputes process the parties are bound to give
priority to trade law over any of those other kinds of social policies. We believe that is wrong.
We believe that the Pharmaceutical Benefits Scheme, quarantine law and Australian content and
cultural law and policy should be completely excluded from trade agreements and should not be
subject to the decision of trade tribunals.
Senator BRANDIS—I can understand that that is a criticism of the agreement, and I can
understand your point of view, but if I can put it in my own language you seem to be saying to us
that the agreement should not include certain matters that it does include. That is what it
amounts to, doesn’t it?
Dr Ranald—Yes. We believe by having a negative list agreement it includes areas of essential
services in particular that it should not include.
Senator BRANDIS—I understand how any agreement can be attacked substantively by
saying it includes the wrong things or includes things it should not include but, given that the
agreement is of a generic nature and given that there has to be—because there always is—a
dispute resolution process provided for under the agreement, because disputes are bound to
arise—they always do—what is wrong with there being a dispute resolution process?
Dr Ranald—We are not saying that you should not have dispute resolution processes in trade
agreements; we are saying that the nature of this dispute resolution process when applied to
health policy, cultural policy and policy on essential services places a severe limitation on
democracy because it removes those areas of law and policy from democratic accountability and
enables them to be decided by a trade tribunal. We believe that is wrong.
Senator BRANDIS—But that is my very point, Dr Ranald. If this were not a general free
trade agreement, if it were an agreement between Australia and another country, say North
Korea, in relation to a very specific topic—it does not matter what the topic is—and there were a
dispute resolution mechanism contained within the agreement, the same principle would apply.
Any dispute resolution mechanism in any treaty is going, to the extent to which it operates, to
impinge upon the autonomy of either of the states party to the agreement. That is not
antidemocratic.
Dr Ranald—This is not a matter of general principles about dispute resolution; this is a
matter of democracy and accountability in relation to specific policies on health, culture and
essential services. We believe it is a considerable restriction on democracy to have such policies
in a trade agreement that can then be subject to a trade tribunal, which does not take into account
properly the social, health, cultural et cetera implications of those polices.
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Senator BRANDIS—We are subject to WTO rulings by the WTO tribunal. Why isn’t that a
restriction on democracy not only in Australia but in every other democratic state that is party to
the WTO agreement?
Dr Ranald—Insofar as the WTO tribunal has made some decisions which we do not believe
take adequate account of social policies, then we are also critical of the limitations of that
tribunal. I will give you a recent example: the WTO recently made a decision—against the US,
actually—which found that US law that restricted Internet gambling on the grounds of the social
harm that it caused was a barrier to trade. The WTO tribunal did not look at the social harm; it
only looked at whether or not that law was a barrier to trade. Australia has similar laws,
incidentally, which restrict Internet gambling, and it is interesting that in the US free trade
agreement both governments agreed to completely exempt the area of Internet gambling from
the trade agreement because they did not want those laws to be challenged by a trade tribunal.
We would say that is a very good example of the limitations of a trade tribunal when applied to
laws which are meant to prevent social harm or have some kind of positive social effect. That is
why we believe that such areas should be completely exempted from trade agreements.
Senator BRANDIS—But it follows inevitably from what you have said that you could never
have a trade agreement which contained a dispute resolution process in which the arbitral
tribunal could make determinations adverse to the interests of either of the states that were
parties to the treaty. If you had your way, there would never be any trade treaties.
Dr Ranald—No, that is not true. We do not object to having arbitral processes which deal
strictly with trade matters; we do object to having arbitral processes which deal with social
policy but on trade law criteria.
Senator BRANDIS—One would always have an argument as to where the bounds of the
social impact of the trade policy are to be drawn. It seems to me at least, to follow from what
you are saying, that one would only have to point to a social impact of the decision of an arbitral
tribunal, albeit framed in the context of a dispute about the terms of a trade agreement, and you
would say, ‘This is undemocratic because it has a social implication.’ Of course it does. All trade
has at one level or another a social implication.
Dr Ranald—I think it is pretty clear that the Pharmaceutical Benefits Scheme, quarantine law,
cultural policy and how we regulate essential services like water should be excluded from trade
agreements. That is a pretty clear decision, and I think most of the Australian community thinks
that is a pretty clear decision too.
Senator BRANDIS—It seems to me, I must say, that if that argument were carried through to
its necessary conclusion you could not have the arbitration of trade agreements and you would
never have a trade treaty.
Dr Ranald—I do not agree with you.
Senator HARRIS—Dr Ranald, you made in your opening statement some comments in
relation to the dispute process, article 21.2. On page 6 of your submission you make the
comment:
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Hearings may or may not be public, and the panel may or may not invite non government representatives to make written
submissions.

Would you have more confidence in the outcome of that tribunal process if it were mandatory
that not only the decisions were made public but also the information put before the tribunal was
made public?
Dr Ranald—In general these trade tribunals operate in a more secretive way than other
international law processes, which are generally held more openly, as other conventional law
processes are. We would argue that such a process should be as open as possible. In this case the
tribunal retains the discretion about whether or not it makes its processes open, and we believe
that is an additional limitation.
Senator HARRIS—You would see the removal of the option for the tribunal as an
improvement. The agreement would read, ‘The tribunal must make all information put before it
publicly available.’
Dr Ranald—We would prefer it to be mandatory that the process be open.
Senator HARRIS—On page 7 of your submission you also mention negative listing. You
make a comparison of the FTA and GATS, with GATS being a positive list of exclusions. Again,
would you see a positive list of exclusions as an improvement?
Dr Ranald—In my understanding it is not a positive list of exclusions. The way that the
GATS works is that you include in the agreement only those areas which you actually list in the
agreement, so everything else is excluded automatically.
Senator HARRIS—That is correct.
Dr Ranald—With the US free trade agreement you have a negative list, which means that
everything is included unless you very explicitly and in great detail exclude it. We believe that
that second model is far more limiting on the democratic right of governments to regulate, not
least because you can accidentally omit to exclude things and because it does not exclude future
services that could develop. Any future services are automatically included. One of the concerns
the media industry has is that new forms of media which are not conceived of now and not
nominated in the agreement will automatically be included and therefore the ability to regulate
them will be limited.
Senator HARRIS—You also make the comment:
The Australian government’s assurances that the USFTA ‘does not impair Australia’s ability to deliver fundamental policy
objectives in health care and does not change the fundamental architecture of the PBS’ are unconvincing …

Could you for the benefit of the committee expand on the reasons why you believe they are
unconvincing?
Dr Ranald—The agreement proposes several changes to the processes of the Pharmaceutical
Benefits Advisory Committee. Firstly, it gives corporations the right to seek review of decisions
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by the committee to list medicines for subsidy. The government claims that this will not be a real
process or it will not make any difference but once that right of review is placed in a trade
agreement, and given the record of US pharmaceutical companies in pursing litigation in their
interests, I have no doubt that the companies will pursue this right of review very rigorously. If a
process is set up that they are not satisfied with they will take it to the disputes process and seek
to have it arbitrated. Secondly, there is a right for those companies to seek price rises after
medicines are listed on the scheme. Thirdly, there will be an ongoing committee set up whose
terms of reference refer mainly to the intellectual property rights of drug companies and hardly
at all to the Australian health principle of ensuring that medicines are affordable to all.
We should remind ourselves that in the US the price of medicines is three to 10 times higher
than it is in Australia. We believe that the drug companies will pursue very strongly their rights
under these review processes and these committees and that their objective is to obtain higher
prices in Australia. The US trade representative, Robert Zoellick, has given evidence to a Senate
committee in the United States to the effect that he believes there will be positive price changes
for pharmaceutical companies under the terms of these agreements. We do not believe that these
rights should be given to drug companies under the terms of a trade agreement.
Senator HARRIS—Thank you for that detail. That reiterates the original view that giving
corporations the right to review the decisions in relation to medicines is totally the opposite.
Could you briefly comment about the decisions of the tribunal not being appealable at all?
Finally, you have mentioned that you have concerns in relation to blood plasma. How would you
see those restrictions applying to that?
Dr Ranald—The government is saying, ‘Yes, there will be a review process but it will not
affect the decisions of the committee.’ It is very naive to set up a review process under the terms
of a trade agreement and yet say that it is going to be ineffective because, as I have pointed out,
these companies have shown by their record that they are very capable of pursuing their interests
through litigation, and they have open to them, once it is in a trade agreement, the ability to take
these issues to the trade tribunal. So we believe that there will be enormous pressure on the
committee to come up with decisions which will not be reviewed and that if the process is not
seen as satisfactory by the companies then they will pursue it through the disputes process.
Senator HARRIS—Could you comment on the blood plasma?
Dr Ranald—Our concern about the blood plasma issue is that there was a review only a
couple of years ago, by Sir Ninian Stephen, which determined that for both health and national
security reasons Australia should have the capacity to produce blood plasma products on a
national basis. For that reason the government made specific arrangements with the company
CSL to produce those products. That was an open review process after very comprehensive
discussion with the health industry, state governments and the community. In this trade
agreement we have a proposal that after a certain period of time the tenders for blood plasma
should automatically be subjected to an open tendering process which would result in US firms
tendering and could result in blood plasma products being supplied externally from Australia or
from the US. We believe that that decision should not have been made in a trade agreement; it
should have been subjected to community discussion about the implications of Australia losing
the capacity to produce blood plasma products in Australia.
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Senator HARRIS—Finally, would you see any differences in the criteria in relation to the
screening of donors in America in comparison with Australia’s standards for screening?
Dr Ranald—I am not making any comments about the differences in standards between
Australia and the US; what I am saying is that we had a review process which made certain
recommendations and those recommendations have been abrogated by a clause in a trade
agreement. There are all sorts of reasons why we might want to retain that capacity on a national
basis. Some of it might have to do with health standards, while some of it has to do with simply
having the capacity to actually produce those products in Australia for health and national
security reasons. That is our point.
Senator HARRIS—Thank you.
Senator BOSWELL—Dr Ranald, you have made assertions of certain impacts under the US
FTA and you have noted the things that would be affected—I am just reading the titles of the
sections in your submission here: ‘Pharmaceuticals and blood plasma’, ‘Changes to copyright
laws’, ‘Restrictions on regulation of services and investment’, ‘Audiovisual and new media’,
‘Quarantine, GE regulation and Environment’ and ‘Manufacturing and Government
Procurement’. I know you will not be able to do it now, but could you take it on notice to point
out to the committee where in the free trade agreement you are getting the information from for
all those impacts. For example, you could say paragraph 3 at page 6 accounts for the impact on
pharmaceutical and blood plasma. You seem to me to be putting a generalisation on the whole
free trade agreement. I would like to know where you got the specific information out of the free
trade agreement that supports your arguments. Could I ask you to take that on notice?
Dr Ranald—Our submission does in fact detail in every case the particular articles of the
agreement from which we are making all our arguments. They are not simply assertions. We
have provided the article reference. We have not provided page references, because the pages of
the agreement are not numbered. We have provided the detailed article reference and paragraph
reference in every case that I am aware of. If there are some where we have omitted that, we
would be pleased to provide them. It was our intention to provide all those references in our
submission. We have also provided additional evidence from other sources for all our arguments.
Senator BOSWELL—I will have to have a closer look. It seemed to me that you were
quoting in general terms. This only came in this morning, I understand. Is that correct? No?
Okay.
Dr Ranald—I think you will find that we have provided the article and paragraph references
in all cases where they were required. But, as I have said, if we have not, we are happy to
provide them.
Senator O’BRIEN—You refer on page 12 of your submission to the US drug companies
using legal tactics aggressively, particularly in relation to article 17.10.5(a). Where would we
find the information to better understand the tactical approach of US drug companies—what I
understand as a delaying tactic of keeping a drug off the market to allow a higher priced drug to
have sole run of the market?
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Dr Ranald—I would refer you to the submission of the Generic Medicines Industry
Association to the Joint Standing Committee on Treaties, which is available on their web site.
They go into considerable detail on their concerns about the changes to intellectual property law
which are proposed in the agreement and the way in which the US drug companies have, in fact,
used these changes in the United States to delay the production of generic medicines. This,
incidentally, also has an impact on prices in terms of not only some cheaper generic medicines
not being on the market but the methodology of the Pharmaceutical Benefits Advisory
Committee, because that committee precisely uses comparisons with generic medicines to
determine the prices that it will pay for drugs that are listed on the PBS. If there are fewer
generic medicines available or if they are delayed in coming onto the market, then those
comparisons will not be available and higher prices will have to be paid.
Senator BRANDIS—Dr Ranald, I have looked through your submission. It is a 22-page-long
submission. Almost every sentence contains an assertion. You have referenced articles of the
FTA on 14 occasions.
CHAIR—Do you have a question, Senator Brandis?
Senator BRANDIS—So it is not right to say that every statement made in the agreement in
your submission is referenced back to the treaty, is it?
Senator O’BRIEN—What an abuse that question is!
Dr Ranald—Can I point out that, in every case where we are actually referring to the content
of the agreement, we believe that we have made an appropriate reference to the relevant article
and paragraph number in the agreement. If you can find examples where we have not done that,
I would be happy to remedy it. Our submission not only consists of references to the content of
the agreement; it also consists of references to other authorities and evidence external to the
agreement and we have also provided references to them. As I said, if there is a point at which
we have referred to the content of the agreement and not provided the adequate article and
paragraph reference, we would be pleased to supply it, but we have endeavoured to do that in the
cases where it is relevant. Our submission not only refers to the actual content of the agreement;
it also refers to evidence and argument about that content, which we have referenced from other
sources.
Senator BRANDIS—There is a lot of argument in your submission, I will give you that.
Senator FERRIS—Dr Ranald, could you tell me your qualifications so that I can
appropriately phrase my questions to you? Is your PhD as an economist?
Dr Ranald—I have an honours degree in political science from the University of Adelaide. I
have a master’s degree in public policy from the School of Business at the University of
Sydney—that is an economics qualification as well as a social policy qualification. My doctorate
is from the School of International Relations at the University of New South Wales and was a
comparative study of the WTO and regional trade agreements.
Senator FERRIS—Thank you, that is very helpful. I would like to begin by taking you to the
last sentence in your submission on page 22, where you suggest to the committee that it:
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... should recommend that the agreement not be endorsed by Cabinet and not come into force as it is contrary to the
national interest.

Can I remind you that 97 per cent of our manufactured exports to the United States, worth
almost $6 billion, would enter tariff free next year and that we would have access to the US
procurement market, which I think is another $200 billion. Do you still stand by the statement
that we should oppose this agreement?
Dr Ranald—Yes, I do. We have explained why in the sense that, although there would be
benefits for some industries and some particular companies in the access that you talk about, we
believe that the economic benefits are far less than originally predicted. We are talking here
about benefits to the whole economy, not just to particular industries or particular companies. We
do not believe that any benefits that might accrue there are balanced by the price we would be
paying in terms of giving away the ability to regulate in the key areas of health, culture and
essential services, which I have outlined in my submission. We do not believe that we should be
trading off the ability to have democratic regulation of public policy for what I believe are very
dubious and debatable economic benefits. I do not think the case has yet been made that there
are benefits to the economy as a whole from this agreement.
Senator FERRIS—I would like to take you to the health area, because we have spent some
time discussing that area with you this morning. I am indebted to my colleague Senator Conroy
for the exchange I am about to quote. It took place during the Senate estimates at which Mr
Deady, one of the senior negotiators, was discussing the Pharmaceutical Benefits Advisory
Committee role in the free trade agreement with Senator Conroy and Senator Conroy was raising
questions which have been raised this morning by various witnesses. I am interested to quote this
to you, because it may have escaped your attention that this interchange does seem to lay to rest
some of the issues you have raised this morning. I am quoting from a Senate legislation
estimates hearing of Thursday, 19 February this year in which Senator Conroy raised the
question of the review process that has been outlined this morning. He said to Mr Deady that he
was worried about the way in which these determinations could be overturned. Mr Deady
responded:
The commitment that we have made to the United States is that we will provide an opportunity for an independent review
of PBAC determinations where an application has not resulted in a PBAC recommendation to list. That is the commitment
that we have to the United States.

Senator Conroy went on to talk about concerns about this being overturned and said:
... it is more what is going to happen next time that I am starting to worry about now, given what you have said. At this
stage it is a government-to-government negotiation, did you say, in terms of what this review process is?

Mr Deady said—and I think this may lay to rest some of the concerns you have had:
This review process is purely a matter for the government of Australia. There will be no US involvement in this review process.
It is purely a review body that will be established ...

Senator Conroy said:
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So the US do not have to tick it off?

Mr Deady said no.
Dr Ranald—I have two points about that. Firstly—and health experts like Professor David
Henry of the University of Newcastle, a former member of the PBAC, are also saying this—the
establishment of such a review process itself places pressure on the committee to come up with
certain types of decisions, I believe, because they will always have the review process looking
over their shoulder. Secondly, if the review process does not operate in the way that the US
companies think it should operate, they will have the option of taking that issue to the disputes
process of the agreement and having it determined by a trade tribunal. When I look at the record
of trade tribunal decisions about these sorts of issues, I am not confident that the trade tribunal
would take adequate account of the Australian health policy principle of access to affordable
medicines rather than the principle, which is very much emphasised in this agreement, of
recognising full payment for intellectual property rights, which is the concern of the US
companies.
Senator BRANDIS—How do you know what the tribunal might do?
Dr Ranald—Because of the record of other trade tribunals. There is a case law history in
these matters.
CHAIR—Order! We will soon be in the luncheon period. In that case we will continue until
we complete, but we will start on time after that.
Senator FERRIS—I am trying to contain my questions.
CHAIR—I am not criticising you, Senator Ferris. You were interjected on.
Senator FERRIS—I will go back to this particular exchange. I would recommend that you do
reference it, Dr Ranald, because—
Dr Ranald—I am familiar with this exchange, actually.
Senator FERRIS—I am interested that you have not referred to it anywhere in your
submission. It seems to me that this exchange satisfied the concerns that Senator Conroy has
raised on a number of occasions. Mr Deady is one of the senior negotiators and it surprises me
that you did not in some way refer to and take into account the reassurances that he gave.
Dr Ranald—I have just told you that I am familiar with this argument. I do not believe that
the points he is making are valid and that is why we have made other points in our submission.
Senator FERRIS—Can I just clarify that? He is one of Australia’s senior negotiators. Are you
saying that this evidence to a Senate inquiry is something that you do not accept?
Dr Ranald—I am saying that his interpretation of the committee is X and my interpretation of
the committee is Y.
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Senator FERRIS—Goodness me! That is a very serious accusation.
Senator BRANDIS—You have to decide who is more likely to know what they are talking
about.
Dr Ranald—I am saying that I disagree with his interpretation of how the committee might
operate. I have a democratic right to disagree with his interpretation.
Senator FERRIS—Of course you do, but I make the point again that he is one of Australia’s
senior negotiators and he was giving sworn evidence at the Senate committee.
Senator CONROY—It is not a matter of negotiation in Washington—
Senator FERRIS—Senator Conroy, you were reassured by his comments.
CHAIR—Do not field the interjections, Senator Ferris.
Senator FERRIS—I will now take you to the comments that you made earlier in your
evidence about the sanitary and phytosanitary measures, where you seemed to question
Australia’s role in having the final determination. This is a matter of great importance to
Australia. Quite clearly Australia has a very good record in sanitary and phytosanitary standards.
I thought I heard you say that it was your view that there would be a possible compromise in
Australia’s standards as a result of the signing of this agreement. I can only reassure you that the
agreement says that the integrity of Australia’s quarantine regime and our right to protect animal,
plant and human health and life are preserved and that decisions about market access on
quarantine or food safety grounds will be made on the basis of science by Australia. I do not
quite understand where your concerns lie, given that Australia has got a commitment to continue
to make its decisions based on science and to make them in this country.
Dr Ranald—I am aware that those words are in the agreement, but the agreement also
specifies that there will be two joint US-Australia committees which will look at policies in
these areas. My concern is that the US has consistently argued that Australia’s quarantine law or
aspects of it are a barrier to trade. I believe that they will use those ongoing committee processes
to seek to challenge aspects of our quarantine process.
Senator FERRIS—As we have sought to challenge theirs, successfully. We sought to
challenge theirs successfully in relation to citrus imports into the United States from South
Australia, the state that I come from. That is the nature of a science based decision. It is not a
political decision. Where do you think the compromise is going to be made when the reassurance
is given in the agreement that Australia will continue to make its own decisions in relation to its
trade?
Dr Ranald—I am concerned that we have set up this committee in the context of a trade
agreement and that if the US is not happy with the way these joint committees operate they can
take their unhappiness or their complaint to a trade tribunal.
Senator FERRIS—As they do now with the WTO.
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Dr Ranald—Our concerns about this process in quarantine are also shared by a number of
primary producers. For example, the pork producers, in their submission to the Joint Standing
Committee on Treaties, expressed the same concerns about this process. They said:
The quarantine concessions negotiated in Chapter 7 for the FTA Text are significant and have serious implications for the
Australia’s pork industry and other food producing industries.

That is the pork producers talking, not just us.
Senator FERRIS—That is not a submission I am familiar with. However, I go back to the
point that is made in the agreement—that is, Australia will continue to make its own decisions
and the WTO will remain in the process by which an appeal can be lodged, as it does now.
Dr Ranald—You are saying the WTO will remain in the process? No, there is a separate
process in the FTA.
Senator FERRIS—No, I am saying that we have had for some years—and have prosecuted it
successfully—the opportunity for an Australian primary product to go to the WTO and win
against the United States. I do not understand, based on the signs, why you are suggesting that
our ability to make our own decisions based on sanitary and phytosanitary measures will be
compromised.
Dr Ranald—I am suggesting it because the US has, historically, consistently argued that our
standards are a barrier to trade.
Senator BRANDIS—But, Dr Ranald, if you look—
CHAIR—Order!
Senator BRANDIS—Sorry.
CHAIR—No, you are not sorry. There is one questioner.
Senator BRANDIS—Senator Ferris has yielded to me, so I can—
CHAIR—I did not hear her say that.
Senator FERRIS—Chair, Senator Brandis has made a suggestion to me that he has a point in
some text there.
CHAIR—That is fine. Let us do it through the chair. I point out to the committee that we are
in our own time now. That is fine by me. I am happy to sit through, but we are going to start
receiving evidence from the next batch of witnesses at 1.30 p.m., because we owe it to them,
having told them that we are going to do that.
Dr Ranald—I want to make a point of my own. I have an appointment at one o’clock.
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Senator FERRIS—I have no further questions, so Senator Brandis can—
Senator BRANDIS—I have one question.
CHAIR—As Senator Ferris has no further questions, do you want the call, Senator Brandis?
Senator BRANDIS—Yes, Chair. Dr Ranald, chapter 7, which is the chapter of the FTA
dealing with sanitary and phytosanitary measures, contains a provision, article 7.3(2), which
states:
Neither Party may have recourse to dispute settlement under this Agreement for any matter arising under this Chapter.

Were you unfamiliar with that provision when you gave evidence before in which you expressed
concern about the effect of dispute settlement on sanitary and phytosanitary measures? It seems
to demonstrate that everything you have said in response to Senator Ferris is simply wrong, with
respect.
Dr Ranald—I accept that there are limitations on the issues in that chapter that can be taken.
However, in terms of procedural matters—
Senator BRANDIS—It is actually an exclusion; it is not just a limitation. You cannot take
any, can you?
Dr Ranald—I believe that there could be recourse to procedural matters under the agreement.
Senator FERRIS—It would break the terms of the agreement if there were.
Senator BOSWELL—On page 5 of your submission, you say:
Sugar has been totally excluded and access to beef and dairy markets is phased in over much longer periods.

I was having a brief look at the dairy industry submission. Are you aware that the dairy industry
believes that the free trade agreement will be worth about $3,500 to every dairy farmer?
Dr Ranald—I do not contest that there will be benefits for particular industries or sectors. The
point that we were making about the longer periods related to the overall assessment of the
impact of the agreement on the economy as a whole.
Senator BOSWELL—Then there is the immediate removal of the tariff on the beef industry
and the increase in the quota.
Senator O’BRIEN—Subject to certain things.
Senator BOSWELL—No, it is not subject to anything. The tariff comes off. But it seems to
me that you have told half the story, where you said the government has admitted that the CIE is
no longer valid because of the access issue. Then in a half-suggestive way you make the
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comment that beef and dairy markets are not going to do well. That is contrary to what they
think.
Dr Ranald—That is not our argument. As I said, we do not contest that specific sectors and
industries may get some benefits from the agreement. What we are contesting in relation to the
agricultural area is that the benefits that were promised were much less than predicted and
therefore this has an impact on the benefits that might be available to the economy as a whole.
CHAIR—Isn’t it true that there is nothing in this agreement that would prevent the US
Congress from increasing subsidies to the agricultural sector in the United States to offset any of
the access provisions that are provided for in this agreement?
Dr Ranald—Bilateral agreements do not deal with subsidies at all; they cannot deal with
them. Therefore it is true that there is nothing in this agreement to prevent that happening.
CHAIR—Although there is a reference to work through the WTO, but that is in standards.
There is nothing to prevent the US Congress from moving to increase subsidies.
Senator BRANDIS—But isn’t that covered by a WTO document?
CHAIR—No.
Senator O’BRIEN—How many times have they increased them in the last period?
Dr Ranald—Bilateral agreements cannot, by their nature, deal with subsidies.
CHAIR—It is in the WTO negotiations but it is not restricted by the WTO. Are you also
aware of a letter by Nancy Pelosi, the minority leader in the US House of Representatives, and
eight of her colleagues who are minority members of various house committees which objects to
the US government in this bilateral FTA dealing with the Pharmaceutical Benefits Scheme in
Australia?
Dr Ranald—Are you referring to the letter from December last year?
CHAIR—Yes.
Dr Ranald—Yes, I am aware of that letter, and I am aware that there is considerable concern
in the United States about the price of medicines and the fact that the US is using trade
agreements to raise the price of medicines effectively in other countries rather than putting
efforts into lowering the price of medicines for United States citizens.
CHAIR—Finally, Senator Ferris referred to the last sentence in your submission, where you
are asking us to make a recommendation to cabinet. We can recommend to cabinet, but it seems
that the cabinet has made a decision. We are a creature of the Senate. Are you asking us to
recommend to the Senate that we not proceed?
Dr Ranald—Yes, we are asking you to recommend to the Senate that the agreement not
proceed.
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CHAIR—I just wanted to clarify what you are asking us to do. Thank you very much, Dr
Ranald.
Proceedings suspended from 1.07 p.m. to 1.30 p.m.
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TERRY, Ms Alison Sara, Executive Director Corporate Affairs, Holden Ltd
CHAIR—I welcome Ms Terry. I am sure you know the process. We are inviting you to speak
to your submission and then be available for questions from the committee. The floor is yours.
Ms Terry—Good afternoon, and thank you very much for the opportunity to appear before
the committee today. At the outset in my opening remarks I would like to state that Holden has
been very supportive of the government’s efforts to increase market access for Australian
industry through bilateral trade agreements, most recently with Singapore, Thailand and, the
agreement currently being discussed, the US. For Holden, market access is critical for future
success for the reasons I will detail a little further and it underpins our aspirations for growth
through increased exports. As I will further outline today, we do support the outcomes of the
negotiations on a free trade agreement with the US and see this as a significant opportunity for
the Australian automotive industry.
I would like to give a little bit of background on Holden for those committee members who
may not be familiar with our operations in Australia. We employ around 9,200 people, mainly in
Victoria and South Australia. We manufacture vehicles and engines for domestic and export
markets. Last year we produced just over 153,000 vehicles at our facility in South Australia and
around 134,000 four-cylinder engines at our operations in Fishermans Bend. We also
commenced production at our new global V6 engine plant, which is also situated at Fishermans
Bend, and we produced around 2,500 engines in the last two months of the year. That plant is
starting full-scale production as we speak. Our domestic sales for last year totalled just over
175,000 vehicles in what was a record Australian market and of those about 63,000 were
imported from GM’s operations in Europe, Thailand and other places around the world.
I would like to look briefly at the Australian automotive industry and some of its
characteristics. Our largest competitive challenge is brought to us by the size of the automotive
market in Australia. It is very small by global standards and in the past we have had limited
access to global markets. Fewer than seven out of every 1,000 vehicles produced worldwide are
produced in Australia. Our market is mature and future growth will be achieved but it will be
steady and will not be of a scale that will allow us to support massive growth based purely on the
domestic market. Because of this, expanded volumes are limited opportunities domestically so
the industry is becoming increasingly reliant on export in order to grow. As trade barriers are
progressively removed Australia is becoming among the most exposed in the developed world.
As some of the data in our submission illustrates, while local manufacturers’ share of the
domestic market has declined, the industry has restructured and our export has grown quite
significantly as an industry. In 2002, which was the last full year of reported financial results,
Holden exports contributed $1.1 billion to Australia’s balance of trade, and we have projected
that this could double through 2005 through the continuation of the Monaro export program to
the United States and with the addition of exports from our new V6 plant that I mentioned
previously. Since 1998 our vehicle exports have grown from around 3,000 to 36,000 last year,
with export markets including the Middle East, the United States, New Zealand, Brazil and
South Africa as well some lower volume markets in the ASEAN region and the UK. Most
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recently, we have announced export of our long wheel based Statesman and Caprice range to
Korea.
The US obviously is the largest automotive market in the world, and we believe that the free
trade agreements provides an opportunity for the Australian industry to grow. We see those
benefits as potentially arising at three levels. The first is through the overall benefit to the
Australian economy if those projected benefits are achieved. A stronger economy domestically
ought to translate into a stronger business environment for companies, such as Holden, operating
here. The next is obviously through opportunities for the vehicle industry, including Holden. The
final is through the automotive component industry, which we rely heavily on in Australia.
Overall, we think that the negotiated outcome is a robust one which ought to provide
opportunities for us to continue to build our business engagement with our US based parent
company. As I mentioned, we see those flow-on benefits benefiting the entire industry and the
domestic market. Perhaps I should mention particularly that we welcomed the elimination of
almost all of the automotive tariffs in the negotiated outcome, the exception being that the
passenger tariffs will phase out until 2010. But tariffs on light commercial vehicles and light
trucks and on automotive components will drop to zero in both directions from implementation.
As I am sure the committee will be well aware, the export of the Pontiac GTO to the US
commenced last year. This is our first full year of that export program, and we also see that over
time the agreement will offer increased flexibility for two-way trade between the US market and
the Australian market. Holden is already one of the largest importers of engine components and
transmissions from the US, and once again we see the agreement affording opportunities in both
directions as this trade continues.
To summarise, Holden believes that the outcomes of the Australia-US free trade negotiations
provide the best possible opportunity to encourage two-way trade between Australia and the US
in the automotive industry. We are supportive of the outcomes described in the draft text, and in
particular the ambitious outcome that has been achieved for automotive tariffs. We support the
government’s efforts to negotiate early access to one of the world’s most significant economies,
and we believe that this provides a considerable opportunity to increase trade in automotive
goods between the two countries. We encourage the committee to support the agreement and
ensure that it is implemented as soon as possible to allow the benefits afforded by the agreement
to be realised. Thank you again for the opportunity to appear before you today. I would be happy
to answer any questions.
CHAIR—Thank you. To what extent do the advantages to Holden emanating from this
agreement come from the fact that it is a bilateral agreement with the United States? Is that the
critical feature of this agreement—that it is bilateral and you remove the barriers between both
countries?
Ms Terry—Yes.
CHAIR—I have no idea what is in the committee’s mind, so this is a speculation, but it is a
speculation that some economic writers have made. What if the committee were of a view to say
that the advantages extended to the United States under this agreement should be extended
globally to all our trading partners? Does that remove the advantage for Holden?
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Ms Terry—I do not believe so. It is interesting that, as I understand your question, you are
looking at a multilateral outcome which has not been achievable to date, as opposed to, perhaps,
the second best outcome, which is to negotiate a series of bilateral agreements.
CHAIR—I am not, actually. It is within our power to do whatever we want, whether we want
to make that part of a trade agreement or not. You will know that during the Hawke-Keating
government we unilaterally reduced tariff protection on the automotive industry under the
Button car plan in order to create fewer producers, which succeeded—Nissan exited the
market—and to increase quality, reduce price and increase our competitiveness as an industry.
We could do that again if we so choose to extend to all of our other trading partners the same
arrangements as we are proposing to extend to the United States. Would Holden have an
objection if that thought crossed our minds?
Ms Terry—I think we would want the opportunity to think that through before we made a
comment. At the commencement of the Button plan, tariffs in Australia were 57½ per cent on
automotive products, with quotas. Obviously the situation then was entirely different from the
industry that exists in Australia today. At the same time, the Productivity Commission review
that was announced in 2002 has tariffs on vehicles phasing out to 10 per cent next January, and
then subsequently to five per cent. So we are already on that path. What we would gain by
accelerating that, to be honest, I am not sure.
CHAIR—There is an opinion—I have most recently seen this in print by a Japanese figure—
that the Nara treaty we have with Japan, signed by the Fraser government, classically argues that
if we extend an advantage to a third party—in this case the US would be a third party under the
terms of that agreement—we are equally bound to extend it to each other. If that is a literal fact,
then we would be, as this argument would go, obliged to extend the same preferences that we are
proposing to extend under this agreement with the United States to Japan as well. Does General
Motors have a view about that?
Ms Terry—No. I think my previous comment would stand. These are issues that we have not
considered in the context of this discussion. As you would be aware, in the automotive industry
we already import a significant amount from Japan into Australia. Exports in the other direction
have, typically, been almost non-existent, and that would obviously be an issue that we would be
interested in looking at.
CHAIR—Of the car builders in Australia, two are American owned and two are Japanese
owned. I think Toyota International has said that it could produce the Camry in Kentucky rather
than at Altona to supply the Australian marker under the US FTA. Holden has put forward the
argument—understandably and reasonably—that this would enable Holden to build a bigger
capacity of scale, with better access to an export market in the United States. A bigger scale in an
industry such as this obviously enables lower unit production costs, meaning lower prices at the
end of the day, and cheaper cars to consumers.
The Japanese producers would equally be interested in obtaining that and they could supply
the Australian market out of their American subsidiaries where they have huge scale production
and the unit costs are cheaper than in Australia. If they did, would Holden still consider that it
could take a bigger share of the Australian market?
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Ms Terry—I cannot comment on Toyota’s business strategy and whether they would or would
not source Camrys out of Kentucky in the US. That is obviously a matter for them. Your
question is: if Toyota were to switch to importing Camry would that impact Holden’s position on
the US free trade agreement?
CHAIR—There is an alternative here for Japanese producers to think about what is the best
way to be competitive in the Australian domestic car market: by building cars in Australia, by
sourcing cars where there is greater economy of scale and, if the exchange rate starts to
straighten out as it seems to be doing now, the exchange rate value is removed, which favours
the side of the argument going for economies of scale. Your contention is: this agreement will
enable Holden to take a bigger market share domestically and as a consequence be able to better
compete internationally.
Ms Terry—I do not think our contention was that we would take a bigger domestic share; our
contention was that it would provide opportunity for us to continue to grow our export business.
CHAIR—That means taking a share off others or reducing the age of the Australian car to
have a higher turnover rate.
Ms Terry—No, our growth projection is through export, the basis for that being that we see
the domestic market as a mature market which—while it has exceeded all expectations for the
last few years—if you look at long-term projections, is not projected to grow.
CHAIR—However, it is critically based on you holding your market share in Australia.
Ms Terry—Yes.
CHAIR—If other suppliers became more competitive, then that contention is at risk.
Ms Terry—Potentially, but you would have to look at whether the products necessarily
compete for precisely the same buyers.
CHAIR—For the same end of the market. The Australian demographic wants a six-cylinder
family sedan that can tow a boat, caravan or trailer.
Ms Terry—Rear-wheel drive, all-wheel drive and V8s are increasingly very popular.
CHAIR—You say in your submission that Holden is a fully owned subsidiary of General
Motors. Ford tell me that 0.7 per cent of all Ford motor vehicles made in the world are made in
Australia. What percentage of General Motors products are made in Australia? Do you know?
Ms Terry—I could not tell you. The figure that I used in my opening remarks was that if you
take the total then seven out of 1,000 cars produced around the world are made in Australia. I
could get the figure for you, if you would like.
CHAIR—We can work it out.
Ms Terry—You do not have the General Motors production figure though.
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CHAIR—Does General Motors Australia—that is, Holden—retain its earnings or is it
required to repatriate part of its earnings back to head office, its principal shareholder?
Ms Terry—In part both. We obviously reinvest in the operations in Australia out of our profit.
CHAIR—Do you have to pitch to head office to garner a commitment for more investment if
you want to extend your plant or do you have to rely entirely on what you generate in terms of
your profit line out of your Australian operation?
Ms Terry—Again, that depends on the specific investment. There are processes in place at
General Motors that require us to put up a business case for increased investment, which, above
a certain limit, has to go through corporate approval processes.
CHAIR—If a decision were made to limit production in Australia or to close down any plant,
where would that be made? Would it be made in Australia or Detroit?
Ms Terry—To close down General Motors’s manufacturing operations?
CHAIR—No, to limit or close down a particular plant.
Ms Terry—Ultimately the decision would be considered in Detroit.
CHAIR—So General Motors takes a global view as to where best to locate its production and
manufacture?
Ms Terry—Yes.
CHAIR—Am I right in assuming that that global view is related to the cost of production, the
ability to export from the particular site, how the exchange rates play out and so forth? Are all
those things elements of that view?
Ms Terry—Those are all elements. There are others as well. Typically it is a long-term
investment in our industry so exchange rates will impact on particular program decisions at a
point in time. It is a longer term decision making process. There are other factors such as
geographic location in relation to other parts of General Motors, skills and the ability to support,
as Holden does, the growth markets in Asia-Pacific through design and engineering capability in
Australia. There is quite an extensive list of issues that are relevant.
CHAIR—The last time I checked, Holden did not manufacture a four-cylinder motor vehicle
in Australia. Is that right?
Ms Terry—That is correct.
CHAIR—So all four-cylinder vehicles bearing the lion badge of Holden are imported?
Ms Terry—Yes.
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CHAIR—Where are they imported from?
Ms Terry—They are imported from Europe.
CHAIR—The last time I checked, Holden did not manufacture a four-wheel drive in
Australia.
Ms Terry—We have just launched an all-wheel drive range of variants based on the
Commodore platform, which includes the Adventra and Crewman Cross 8 ute.
CHAIR—This is not the classic Toorak tractor.
Ms Terry—No, it is not the classic Toorak tractor.
CHAIR—But the classic Toorak tractor is imported, isn’t it?
Ms Terry—We actually do not import a Toorak tractor at the moment because there is not one
available with right-hand drive.
CHAIR—Doesn’t Holden have a—
Ms Terry—Until recently we had the Holden Jackaroo—
CHAIR—That is what I was thinking of.
Ms Terry—which was phased out about 12 months ago.
CHAIR—I see. I am out of date. You do not manufacture those?
Ms Terry—No.
CHAIR—Do you have any plans to manufacture them?
Ms Terry—No.
CHAIR—This is a growing component of the world car market. I think you nodded in assent.
Ms Terry—I did, yes. I was agreeing with you.
CHAIR—Do you have any plans to manufacture a four-cylinder car?
Ms Terry—No. When I am answering these questions, they are all plans as of today. I
obviously cannot comment on—
CHAIR—Of course. They could change tomorrow.
Ms Terry—Yes.
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CHAIR—Where are the decisions made about what you should manufacture? Are they made
in Australia or in Detroit?
Ms Terry—It is similar to the discussion that we had previously. They are investment
decisions. If we were to manufacture a four-cylinder vehicle or a large all-wheel drive, that
would involve significant investment, which would need to be managed through the normal
corporate process.
CHAIR—Holden has done well and you are to be commended for developing your market in
the Middle East. Holden has got a share of the Middle East market and that is a growth market
for Holden.
Ms Terry—Yes, we hope so.
CHAIR—Why haven’t you pioneered a market in China?
Ms Terry—There are a lot of reasons. The way the Chinese automotive industry has
developed over the last few years has placed very significant restrictions on the import of
vehicles into China. It is not an area of my expertise, but the Chinese market has grown in a way
that has put a great deal of emphasis on building domestic capability in China rather than on
importing.
CHAIR—Where is the decision made as to where you may export? Is it a decision for
General Motors Holden Australia or is it a decision for General Motors Detroit?
Ms Terry—It is difficult to say. The Middle East example that you quoted was very much
driven out of Australia. It was an opportunity that became apparent to some of our export team.
We were able to step in and fill that market gap very successfully. Perhaps, if you were to go
back one or two decades, the export markets were much more clearly delineated. In my
experience, that is not the case. It tends to be driven by the vehicle and the market demand for a
particular vehicle. For instance, we are exporting in low volume to the United Kingdom which,
in the past, would never have been seen as a natural fit for Australia, but they wanted a particular
vehicle and we were able to provide it in low volume.
CHAIR—I want to return to the situation in China. Here is a burgeoning car market—
potentially the world’s largest car market. Cars have just become the necessary fashion accessory
or mode of transport for the newly wealthy middle classes in China. We are in the same
longitude, at least, and we are an efficient car producer, although not as efficient on economies
of scale as some other locations. Why could not Holden Australia choose to try to penetrate that
market? Are you restricted from doing so because Detroit have negotiations about what General
Motors presence there will be in China?
Ms Terry—There are no restrictions from Detroit. General Motors has extensive investments
in China where they manufacture under joint ventures with local partners, as is the case for all
other manufacturers. We work with our General Motors colleagues in discussing possible
opportunities.
CHAIR—Do you take any component parts for car manufacture in Australia from China?
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Ms Terry—Yes.
CHAIR—Are you able to tell us whether the Chinese insisted that General Motors take those
component parts as a condition of entry for General Motors into the Chinese market?
Ms Terry—I am not aware of any such condition.
CHAIR—Are you aware of Pilkington which supplies headlights, windscreens and so forth?
Ms Terry—Yes.
CHAIR—Are you aware that the Chinese wish to displace Pilkington as a domestic supplier
with their own suppliers?
Ms Terry—Yes.
CHAIR—Is that an example where the Chinese insisted on componentry being supplied from
China rather than from Australia for Australian manufacture?
Ms Terry—Our process for sourcing components for our vehicles is done under General
Motors global sourcing process which is a worldwide sourcing process. The way that contracts
are let is based on quality, technology, service and price. The Chinese component suppliers are
building capability and increasing competitiveness.
CHAIR—Are you aware of a report—this is some years back now—that China insisted, as
far as entry into their market was concerned by General Motors, that some of their component
industries’ products should be taken by General Motors subsidiaries around the world? The trade
off was, ‘You can have access to our market, if you buy our goods.’ As a consequence, some of
the domestic suppliers to the Australian car market lost the market to the Chinese suppliers.
Ms Terry—No, I am not aware of that report.
CHAIR—What is the impact of the FTA on jobs for Holden?
Ms Terry—We have not put any estimates on movements in job numbers based on the free
trade agreement.
CHAIR—Have you talked to your suppliers to see whether they have?
Ms Terry—Yes, we have talked to individual suppliers and to the FAPM, the Federation of
Automotive Parts Manufacturers, who were supportive of the US free trade agreement. I do not
know whether they made a job impact comment in any of their submissions. To my knowledge
they did not.
CHAIR—Are you aware of a study that has been conducted by Monash on the job impacts of
the FTA in Victoria which cites job losses in the car industry in Victoria? I have not seen it so I
cannot speak from perfect knowledge.
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Ms Terry—No.
CHAIR—No doubt it will surface during the course of our inquiries. What is the impact of
the local content rule under the FTA? Does it mean that it is strengthened or weakened in your
view? Do the local content provisions in the free trade agreement in Holden’s view strengthen,
that is, increase, the level of local content in Australian made cars or reduce it?
Ms Terry—I do not think it will have an impact.
CHAIR—Have you looked at it?
Ms Terry—No.
CHAIR—That is a guess rather than an informed answer?
Ms Terry—I should have clarified that. We looked at the rules of origin in the agreement but
we did not look at the impact on the local content of our vehicles, which obviously varies from
time to time.
CHAIR—Would you be able to provide us with some considered information on local
content?
Ms Terry—As of today, yes.
CHAIR—If this agreement came into force, what would be the effect on local content in an
Australian made automobile? Would it go up or down?
Ms Terry—I can certainly ask the question. Whether that is something we could accurately
predict I am not sure.
CHAIR—Local content was of course one of the key elements of the Button car plan and it is
a matter of national interest in that context. You are nodding. You are agreeing with the
statements I have made. I have no further questions at this moment. Thank you.
Senator FERRIS—As a South Australian you can imagine that any issues related to the car
industry are particularly interesting to all South Australians right now—perhaps not to the
Holden badge but certainly to the Mitsubishi one. In your submission on page 7 under ‘Tariff
barriers’ you talk about the tariffs on automotive parts and components in both countries being
eliminated on implementation. I note that further down on that page you mention the opportunity
that that will provide to increase trade with the largest automotive market in the world. I
followed with great interest the implementation of the third shift at Holden at Elizabeth, an area
that I have a particular interest in. Can you take us through the likely effect of the elimination of
tariffs on components making the units that are now not being made in Australia perhaps more
competitive in a third market other than the United States market, for example, the Middle East
market? My understanding is that currently our cost structure means that these vehicles are not
competitive on the Middle East market. Will the elimination of tariffs on components assist the
process so that the units that could be manufactured in Australia could then go to a third market?
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This would be a secondary benefit of the elimination of tariffs on components. Are you able to
discuss that with the committee?
Ms Terry—I will just make sure I understand the question. You are asking whether removing
tariffs on components will make our vehicle costs lower and therefore make our vehicles more
competitive.
Senator FERRIS—On a market other than the United States market.
Ms Terry—Our vehicles are already competitive in the Middle East. We have a strong share
of the Middle East market for our types of vehicles, which are the large rear-wheel drive V6
andV8 sedans, so we already compete very effectively in that market.
Senator FERRIS—I selected the Middle East but are there other markets where this would be
an appropriate conclusion to draw?
Ms Terry—To the extent that component costs would potentially decrease, yes, it will lower
our input costs and make us more competitive in other markets.
Senator FERRIS—Are you able to tell us where those markets might be?
Ms Terry—I talked about the markets to which we currently export. The US and the Middle
East are the most significant markets and New Zealand is our next biggest. We are putting a lot
of effort into growing some of our newer markets in Brazil, South Africa and the ASEAN region,
in particular, and, yes, potentially lower costs would assist us in those markets.
Senator FERRIS—Would that mean that the third-shift Holden would be secured?
Ms Terry—The ongoing securing of the third shift will always be dependent on our
maintaining our production volumes and, ideally, growing our production volume—yes.
Senator FERRIS—That is good news for South Australian car workers who are employed by
Holden.
Ms Terry—Yes.
Senator HARRIS—You make reference on page 9 of your submission to rules of origin. You
say:
… not all goods used in automotive manufacture are covered by the above ROO for automotive goods.

I like the acronym ‘ROO’. You go on to say that an exclusion of a number of those has created
some added complexity. Would you elaborate on those for the committee.
Ms Terry—I will explain the distinction as I understand it. Goods which are generic in
nature—pumps is an example—do not necessarily fall within the automotive rule of origin. They
may fall within a generic classification of pumps or pipes or whatever it might be.
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Senator HARRIS—Perhaps a water pump promoter may not come within that?
Ms Terry—Yes.
Senator HARRIS—You may need to take this on notice. You give the figure of 58.6 million
vehicles produced world wide—is that for the ninth, not the sixth? I will check that in a moment.
Do you know what percentage of those is configured for left-hand as against right-hand markets?
Ms Terry—No, I do not.
Senator HARRIS—Could we get that figure?
Ms Terry—I think 58.6 is the global production number. I could provide the General Motors
production number of that and split that by left-hand and right-hand. I am not sure whether I
would be able to provide the global figure, but I could certainly ask the question if it is of
interest.
Senator HARRIS—My reason for that is to find out whether there is any advantage in
Australia tooling up for a left-hand drive market that would be greater than the advantage, say, of
the US to tool up for a much smaller right-hand market. Would GMH see an advantage in
Australia tooling up for a left-hand market?
Ms Terry—We already produce for both left-hand and right-hand markets.
Senator HARRIS—I realise that you do but would there be a market advantage for Australia
tooling up for a left-hand drive, which is a far greater market than, for argument’s sake, the
States tooling up for a right-hand market? Is there a niche there?
Ms Terry—I am happy to take the question on notice.
Senator CONROY—Your submission highlights the fact that the US is the largest auto
market in the world and the FTA provides an opportunity for the Australian auto industry to
grow. Do you perceive there is a big demand for Australian designed and made cars? What are
the volumes we are talking about?
Ms Terry—For Australian designed cars in the United States?
Senator CONROY—Yes.
Ms Terry—You are obviously familiar with the Pontiac program. It was designed in Australia.
Going forward, we would like to think that there are other opportunities in a market the size of
the United States that we could fill, yes.
Senator CONROY—The images I keep seeing on TV, whenever people are talking about the
benefits of the FTA, are of our beloved ute. Do you have plans if this agreement comes off to
export the ute?
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Ms Terry—We do not have any current approved programs. Again, as you would be aware,
the tariff going into the United States on the ute type vehicle is 25 per cent, so without this
agreement such a program would never have been viable. One of the points that we have tried to
draw out in our submission is that, from a vehicle point of view, there are vehicles that we make
in Australia that may be attractive in the United States and equally there are vehicles that we do
not make here that we would like to source from the United States. The benefits flow in both
directions. The chair had some questions around the larger four-wheel drive type vehicles, which
are an example of a product that we do not make in Australia.
Senator CONROY—That you might import?
Ms Terry—Potentially, yes.
Senator CONROY—What sorts of volumes would you be importing?
Ms Terry—I could not say.
Senator CONROY—Is there a large market for those here in Australia?
Ms Terry—In Australia that is a section of the market that is growing. We have a strong large
car segment in Australia, which has been populated by the Commodore and the Falcon type
vehicles for many years. That is a larger part of the market in Australia than in almost any other
vehicle markets around the world. I think the Middle East is the only exception. What we have
been seeing, particularly over the last few years, is the growth in what we call the sport utility
segment of the market—what was previously referred to as ‘Toorak tractors’—and in varying
sizes.
Senator CONROY—You have no plans to manufacture locally, given the increase in
demand?
Ms Terry—Not at this stage, no.
Senator CONROY—I drive Fords, as a rule. The Pontiac would be the Monaro? That is what
you mean by that?
Ms Terry—That is right.
Senator CONROY—How many of those are you exporting at the moment?
Ms Terry—This year we will export about 18,000.
Senator CONROY—There is no tariff on those currently, is there?
Ms Terry—There is a tariff of 2½ per cent.
Senator CONROY—You are not finding that a significant barrier?
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Ms Terry—No.
Senator CONROY—Is the demand there to increase production?
Ms Terry—It is difficult to say. It is an enthusiast’s vehicle, so my marketing colleagues
would tell me that you do not want to sell too many of them because short supply builds the cult
around the vehicle.
Senator CONROY—The allure?
Ms Terry—Yes, the allure.
Senator CONROY—How alluring is the ute?
Ms Terry—Into the United States?
Senator CONROY—Yes.
Ms Terry—It is a potential export program. That is all it could be at this stage.
Senator CONROY—As I said, every time it comes on TV I see a ute being rolled off a
production line and big headlines about how the Aussie icon, the ute, is about to be exported to
the US.
Ms Terry—I think the reason for that is that the 25 per cent tariff going into the US was the
largest of the tariffs across passenger in both directions—passenger light trucks and components.
In our business nothing is a program until it is approved and announced and has gone through a
very lengthy process.
Senator CONROY—Are you aware of this suppressed, pent-up demand for a ute among US
consumers?
Ms Terry—It is a very large market with a lot of car enthusiasts. People in America are quite
attracted to the Holden ute in terms of its styling. The US market is much more into high-ride
sport utility truck vehicles—
Senator CONROY—Is that a pick-up truck?
Ms Terry—Yes.
Senator CONROY—I am trying to get a picture in my head of the difference between what
they currently produce in the US and what we will potentially have on offer.
Ms Terry—A pick-up has a big all-wheel drive or four-wheel-drive configuration as opposed
to our utes which are a car-ride height.
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Senator CONROY—Has your parent company noticed this pent-up demand for a car like the
ute? Has it escaped their attention?
Ms Terry—They have certainly been involved in discussions. General Motors head of
product development, Bob Lutz, has visited Australia twice in the last couple of years and in fact
was credited with taking the Monaro back to the United States as a Pontiac. Certainly the global
development product community are looking at all of the portfolio, whether it be made here in
Australia or anywhere else in the General Motors world.
Senator CONROY—So no-one has picked up the ute yet and taken it across?
Ms Terry—Utes have been to the United States, yes.
Senator CONROY—The US is the most competitive car market in the world. That would not
be an unfair statement—
Ms Terry—It is certainly the biggest at the moment.
Senator CONROY—I am just surprised that, with all this pent-up demand that you are
eyeing, no-one in the US has bothered to make a ute.
Ms Terry—I cannot really comment on this so-called pent-up demand.
Senator CONROY—Presumably you are not going to supply a car that nobody wants.
Ms Terry—No, obviously.
Senator CONROY—So there must be a pent-up demand for a ute if there is no-one
supplying the US at the moment.
Ms Terry—It is difficult to say. I am not sure that before we started sending the Monaros
anyone would have said that there was a pent-up demand for a large two-door coupe but that has
been a successful export program.
Senator CONROY—If the demand were so great for a ute, ultimately what size production
run would you need before the US decided they would just make it locally?
Ms Terry—I could not speculate on that.
Senator CONROY—Senator Cook was asking about your supply of auto components. I was
wondering whether you were able to give us an insight into any thinking that is going on at the
moment about sourcing components from the US. I am sure there currently are some.
Ms Terry—We source some very large components from the US—engines and
transmissions—and we also source other components, which I could provide if it were of
interest. Certainly engines and transmissions are our largest import of components from the
United States.
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Senator CONROY—A reduction in tariffs changes price relativity for the same item. I will
pick a windscreen. If you are currently importing a windscreen from Thailand and the equivalent
tariff on it from the US were to go, would it make sense to change where you were sourcing your
input from? In other words, it would be cheaper to source the windscreen from the US instead of
Thailand.
Ms Terry—Not necessarily, there would be a range of factors of the type we discussed
before—increasingly technology is very important because of the impact that has on unit price;
quality is critical; logistics and response times are very important in our business; and there is
price, which can be impacted by material price, tariffs, exchange rates and a whole range of
things. It is certainly one element, but I am not sure whether there would be examples where it
would force a change in a sourcing decision.
Senator CONROY—You cannot see any diversion from non-US sources to the US in your
component import pattern because of a reduction in tariffs? There would be no price response at
all in this ultracompetitive market?
Ms Terry—There may be some. Component sourcing is very competitive. As I said, we are
already bringing large components out of the United States. There are some components which
we source from a supplier who in turn sources some parts of those from the United States. Going
back to the technology point, it can be driven by the owner of the technology and whether it is
licensed to others outside the United States. Again, we have looked at the component
opportunities as being two way: we would like to think that there are some suppliers in Australia
who may have an opportunity to source back into the United States over time.
Senator CONROY—I know you were discussing ROO with Senator Harris and with Senator
Cook to a degree. Are you confident that the ute as it is currently configured would pass the
ROO test to get into the US at the reduced tariff?
Ms Terry—I believe so, yes.
Senator CONROY—Easily?
Ms Terry—I think those calculations were done by our customs group.
Senator CONROY—I understand from my discussions with Mr Deady that there were some
discussions about whether you should calculate the ROO on a percentage dollar value or a
percentage volume. Are you aware of that discussion?
Ms Terry—I am not, and it is not an area about which I can claim deep expertise. But, again, I
would be happy to take it as a question on notice.
Senator CONROY—No, that is okay. Your discussion with Senator Cook indicated that
ultimately production and investment decisions here in Australia were based in the US. Is that
correct?
Ms Terry—By and large, depending on the size of the investment.
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Senator CONROY—So even if I asked you whether you could guarantee Holden would still
be producing here in 10 or 15 years, ultimately your answer could not hold longer than today?
Ms Terry—I am not sure I would be in a position to give guarantees on behalf of General
Motors.
Senator CONROY—Sure.
Senator BRANDIS—I have a couple of questions. Is the figure you quoted before of
Australian exports of motor vehicles—36,000 a year, I think you said—from all Australian
manufacturers or just from Holden?
Ms Terry—That was Holden’s exports last year.
Senator BRANDIS—Are you aware of what the aggregate of exports is for all Australian
manufacturers?
Ms Terry—Off the top of my head, no. We exported 36,000; Toyota, I believe, exported more
than that—60,000 or 70,000 last year; Mitsubishi exported perhaps 10,000; and Ford’s exports
are nominal and to New Zealand only, so were perhaps 5,000.
Senator BRANDIS—Have you done any projections as to what expansion in your export
numbers you would expect if the FTA were to be implemented?
Ms Terry—We have projected our exports as much as we can based on known programs, and
those programs change.
Senator BRANDIS—Sure, but based on known programs and assuming that the FTA were to
come into operation, by how much would your exports increase over various periods of time?
Ms Terry—We have not put a figure on that which is attributed directly to the US free trade
agreement, because we export to a range of markets, one of which is the US.
Senator BRANDIS—Disaggregating the total and thinking only of the US market, are you in
a position to offer an estimate as to the likely increase you would expect in exports as a result of
the FTA?
Ms Terry—No.
Senator BRANDIS—Is that because the calculation has not been done or because you are
unable to do that projection?
Ms Terry—It is because we have approved export programs in place to the markets that I
spoke about previously, which includes the Pontiac export program to the United States. I would
not be in a position to talk about estimating vehicle exports for programs which are not
approved.
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Senator BRANDIS—What tariff do the Americans currently impose on vehicles imported
from Australia?
Ms Terry—It is 2½ per cent on passenger vehicles and 25 per cent on truck or utility type
vehicles.
Senator BRANDIS—Of those vehicles you export to the United States, how are they broken
up between those two categories?
Ms Terry—We export into the passenger segment, which is 2½ per cent.
Senator BRANDIS—You do not export any to the truck or utility vehicles segment?
Ms Terry—No.
Senator BRANDIS—So the effect on your business of implementing the FTA would be that
the cost of your vehicles to the American consumer will fall by 2½ per cent as a result of the
tariff. Is that correct?
Ms Terry—It is a pretty small tariff, so whether you would see a 2½ per cent reduction in the
recommended retail price or whether you would see changes in specifications levels, I do not
know. But it is pretty small.
Senator BRANDIS—You would expect some increase in the volume of sales to the US
market?
Ms Terry—Not necessarily.
Senator BRANDIS—Can you see any set of circumstances whereby the effect of the
agreement could be to reduce the volume of sales?
Ms Terry—No.
Senator BRANDIS—So its impact on current sales, as far as you are concerned, is essentially
neutral?
Ms Terry—The impact on the current approved program is that the program will continue.
The benefit that we see is in future opportunities.
Senator BRANDIS—For new programs?
Ms Terry—For new programs in both directions.
Senator BRANDIS—If the FTA were to be implemented, is it your view that it would be then
easier for new programs to be developed and put into operation?
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Ms Terry—To the extent that the FTA removes the tariff in both directions, then export
programs either from Australia into the US or from the US into Australia ought to be more
favourable.
Senator BRANDIS—So you do anticipate a yet unqualified increase in the volume of trade in
your business as a result of this agreement?
Ms Terry—If we can find vehicle programs that are of benefit in that market or in our market,
as the case may be, yes.
Senator BRANDIS—Thank you.
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[2.29 p.m.]
HARVEY, Dr Ken, (Private capacity)
CHAIR—Welcome. You have provided us with a submission. Would you please address us
on your submission and be available for some questions?
Dr Harvey—I thought I might start by telling you a little bit about myself and why I am
concerned about the free trade agreement and particularly its impact on the Pharmaceutical
Benefits Scheme. I am a medical graduate from the University of Melbourne. I first practised in
Papua New Guinea. I then specialised in microbiology and infectious diseases. Subsequently I
moved to academic public health, with a particular interest in drug policies. I have been involved
in drug policies in a number of countries in the region and more broadly, under a variety of
auspices, such as AusAID, the World Health Organisation and Consumers International.
The problem of equitable access to essential drugs is a global problem and it is a topic of drug
policies especially highlighted by the current AIDS epidemic. In response, a number of my
Australian colleagues and I have been exporting Australian medicinal drug policy to other
countries, most recently to Croatia, Azerbaijan and Jordan. Operating under the auspices of the
Australian Health Insurance Commission, our Australian team has won international tenders put
up by the World Bank and others, which is a tribute to the high regard in which Australian drug
policy is held.
I have recently returned to Australia from Zagreb, where I have been involved in the Croatian
pharmaceutical reform project. I was particularly pissed off on my return to find that Australian
medicinal drug policy is being undermined by a free trade agreement with a country—that is, the
United States of America—that has a reputation for having the worst medicinal drug policy in
any developed country. It has the most expensive drugs, the most inequitable access and some of
the worst health outcomes because of that. My colleagues overseas cannot understand why
Australia has allowed the Pharmaceutical Benefits Scheme to be traded off for potential
increases in beef and dairy products and perhaps cars. It might be helpful if I first gave you some
comments on why I see the Pharmaceutical Benefits Scheme is being caught up in the free trade
agreement and then briefly outline the areas of concern that I have. Would that be okay?
CHAIR—Yes, briefly.
Dr Harvey—Clearly, the FTA has been seen as an opportunity by the United States
pharmaceutical manufacturers to target the Pharmaceutical Benefits Scheme. In January 2003,
the Pharmaceutical Research and Manufacturers of America—PhRMA—lobbied US trade
negotiators to seek Australian government commitments to refrain from trade distorting, abusive
or discriminatory price controls such as the current PBS reference pricing. In October last year,
President George Bush told Prime Minister Howard that raising drug prices is a key goal for
United States negotiators in any free trade deal. Mr Bush said that his industry believes some
countries do not pay their share of the cost of research and development to create new
medicines, making the US consumers pay the bill. We can debate later whether that is a true
statement or not.
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Senator BRANDIS—What is the source of that?
Dr Harvey—Perhaps if I just finish my statement I can come back to answer your questions.
There is no doubt that the American PhRMA have a reputation for vigorously opposing public
policy that can impact on the profitability of their members. In the current financial year, they
spent $150 million to influence public policy, which is a 23 per cent increase on last year. Just
some of those line items are: fighting price controls and protecting patent rights in foreign
countries in trade negotiations, on which they spent $17.5 million; fighting a union-driven
initiative in Ohio which would lower drug prices for people with no insurance to cover such
costs, on which they spent $15 million; and President Bush’s re-election campaign, on which
they spent $14 million. Given that background, it is not surprising that the Pharmaceutical
Benefits Scheme became a free trade agreement negotiating point. The key question is: who
won? Mark Vaile has said:
The Pharmaceutical Benefits Scheme (PBS), in particular the price and listing arrangements that ensure Australians access
to quality, affordable medicines, remains intact.

But US Senator Jon Kyl has said that a breakthrough has been made with respect to
pharmaceuticals. Steve Haynes of Medicines Australia has said:
The triumph is in the text.

Briefly I would like to point out the six areas where the free trade agreement impacts upon the
PBS. We know there are 1,000 pages in the agreement but, as I say, six areas concern the PBS.
Senator Boswell is not here but I have the details for him. Four are detailed in annex 2-C,
Pharmaceuticals; the fifth resides in chapter 17, Intellectual Property Rights; and the sixth is in
chapter 21, which is about dispute resolution processes.
Briefly, the first concern is the principles of the agreement. They are unbalanced because they
focus entirely on the rights of innovative pharmaceutical manufacturers. They do not mention
the rights of consumers to equitable access to affordable drugs. They leave out the hard-won
principle of the Doha declaration in the trade related intellectual property rights agreement in
public health. It said that trade agreements should be interpreted and implemented to protect
public health and promote universal access to medicines. The free trade agreement leaves out
that crucial phrase. They also ignore the crucial role of generic manufacturers in protecting
public health by moderating prices when patents have expired or in health emergencies.
The second concern is that the free trade agreement allows US pharmaceutical manufacturers
to ask for an independent review of decisions by PBAC not to list a drug. The reason that the
Pharmaceutical Benefits Advisory Committee does not list a drug is that, on the evidence, it is
not thought to be cost effective—the benefits are thought to be minor compared to the cost. In
briefings, the Department of Health and Ageing has argued this proposed review process will not
be able to overturn PBAC decisions. However, if reviews cannot result in PBAC decisions being
overturned then what is the point of them? Why else would Medicines Australia applaud the
introduction of an appeals mechanism? That is what they call it—not a review mechanism; an
appeals mechanism. Why else would they conclude ‘the triumph is in the text’? The end result of
independent reviews is likely to be drugs listed at higher prices than PBAC originally thought
justified by pharmacoeconomic evidence.
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The third concern is the agreement sets up a medicines working group with health officials of
the USA. This is a country that, as I have mentioned, has got the worst, most inequitable and
highest priced medicines policy in the developed world. The public health goal of equitable and
affordable access is not a consideration of this free trade agreement nor therefore of the working
group. If it were, the USA and its citizens, who now travel to Mexico and Canada to get
affordable drugs, would have much to learn from the Australian PBS. The Department of Health
and Ageing argues that this working group is similar to others set up for other industries affected
by the free trade agreement: it is not a policy making body; it will only serve as a discussion
forum. Once again, US officials appear to have a different view of the likely impact of a working
group than do Australian officials. US Senator Jon Kyl said:
... I know there is much more work that needs to be done in further discussions with the Australians.

The fourth concern is that the free trade provisions concerning dissemination of pharmaceutical
information via the Internet could allow direct to consumer advertising in Australia. We already
have disease promotion advertisements. Direct to consumer advertising is legal in the USA; it is
not legal in Australia. It has been associated with a substantial increase in the usage of products
targeted, often not in accord with best practice. The diseases for which pharmaceutical
companies advertise are things like male erectile impotence and baldness, which are hardly
public health problems. That is where they focus their so-called advertising and education.
Again, the Department of Health and Ageing argues that this clause contains nothing new; it
merely reiterates the current legal situation in both countries. The question as to why it is
specifically mentioned in the free trade agreement if it contains nothing new has not been
answered.
The fifth concern is the free trade agreement proposes changes to Australian intellectual
property and patent laws which are likely to delay the introduction of cost-effective drugs on the
PBS. The Department of Health and Ageing insists these changes will only affect six to seven
per cent of generic applications. Philip Davies, the Deputy Secretary of the Department of
Health and Ageing, said:
We believe that we can implement the changes to ensure the likelihood of delaying the entry of generic drugs to the
market is very small.

This opinion is not encouraging. Finally, as has also been mentioned earlier today, under article
21 an unelected body of three persons will have the power to interpret Australia’s compliance
with our obligations in the free trade agreement related to the PBS. In case of disputes, a threeman panel of trade and intellectual property experts will determine whether there has been
compliance or not. For example, faced with determining whether the PBS review mechanism
actually fulfils treaty obligations, the panel will rely on the interpretive principles set out at the
beginning of annex 2-C which emphasise innovation, research and development, transparent and
accountable processes and competitive markets. They do not mention affordable and equitable
access to essential drugs.
In conclusion, Australian free trade negotiators believe they have held the line on the PBS.
The Americans disagree. They cannot both be right. While I believe that negotiators such as
Steve Deady and Ruth Lopez did the best job they could under difficult circumstances, it is my
opinion that after spending long hours locked up with US negotiators they have returned to
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Australia exhibiting clear signs of Stockholm or hostage syndrome. This syndrome includes
emotional bonding with captors and abusers, seeking favours and approval from the perpetrators,
and resenting those who attempt to rescue them from their delusions. Our Australian negotiators
know not what they have done.
In contrast, numerous public submissions to the current parliamentary inquiries have
expressed concern about these concessions made to the US and are clear that they have opened
up a number of additional pressure points that are ultimately likely to result in higher prices, less
generic competition and more pharmaceutical promotion. In addition, this free trade agreement
highlights the fact that health and access to pharmaceuticals is contested ground between those
who believe it is best left to market forces and consumers can look after themselves, and others
who believe it is a civic good in which the community accepts shared responsibility.
To contest this ground a number of Australian organisations have come together under the
umbrella of the National Medicare Alliance. These organisations are the Australian Consumers
Association, the Australian Council of Social Service, the Australian Nursing Federation, the
Australian Women’s Health Network, the Doctors Reform Society, the Health Issues Centre and
the Public Health Association of Australia. The goal of the alliance is to defend Medicare, defend
the PBS, support international campaigns for equitable access to essential drugs and make these
issues election issues.
Senators, last year you listened to concerns of health professionals and consumers and you
blocked the government’s budget measure of a 27 per cent increase in PBS copayments and
safety nets. If implemented this government measure would have transferred increasing costs of
the PBS onto the sickest and poorest members of our community. It would have resulted in poor
people forgoing necessary drugs and it would have led to cost blow-outs elsewhere in the health
system due to uncontrolled disease. This year we ask you to listen again to the concerns of health
professionals and consumers and block the free trade agreement. This action would receive
widespread public support and reassure the international community that Australia still leads the
way in ensuring equitable access to necessary drugs.
CHAIR—Firstly, are you asking us to block the agreement per se or are you saying that if
there is a way of remedying your concerns with the PBS then the rest of the agreement is
acceptable?
Dr Harvey—It is not my area of expertise to do a global evaluation of some of the arguments
we have heard today as to whether the benefit for farmers outweigh concerns we have in social
areas. All I can say is that I am deeply concerned about what has crept in about the
Pharmaceutical Benefits Scheme. I believe it has done damage to our reputation overseas and, if
implemented, it will do damage to the PBS. If it was possible to eliminate those provisions about
the PBS and let the benefits for farmers and the car industry go forward, I would be very happy
with that. My understanding is that we have not got that ability. It is all or nothing, and we can
only oppose all the legislation and torpedo the lot. I am not convinced that we can fix the
provisions in the free trade agreement as they now stand, because many of them depend on
ongoing processes, as I say, with a country which is notorious for using its power and its muscle
to get market benefits. I am not convinced that this is remedial. I think it needs to be blocked.
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CHAIR—I understand exactly your point that if a part of this agreement is opposed then the
whole thing falls down. That is the official position. I am mindful that there was a change of
government shortly after NAFTA was negotiated and before NAFTA was in fact adopted—the
package was effectively negotiated by the outgoing first Bush administration and concluded by
the incoming first Clinton administration. The Clinton administration went back and without
reopening the formal terms of the agreement sought—they may have reopened some parts of it
but my recollection is that they did not—side letters to run alongside the agreement which
clarified, stipulated or raised new issues that they wanted dealt with and concluded those side
agreements. To understand NAFTA one has to look at the agreement and the side agreements.
We are coming up to an election in Australia. At this stage a lot of people have opinions about
who will win it. I think it is too soon to call. But this question does arise: how do you protect the
rights of an incoming government if you conclude a trade agreement which binds things as
important as the PBS on the threshold of an election? If we were in power and the coalition were
in opposition, I suspect this would be an issue that would agitate them as much as it might
agitate us—’us’ being the Labor Party in this context. So I think there is an objective issue here
for examination.
When I look at the free trade agreement and I ask what the priority issues for Australia are,
there are a number but they are mostly in agriculture. When I ask what the priority issues for the
United States are, there are a number. Some are in the cultural field but pre-eminently, if I listen
to the lobbying, they are in the Pharmaceutical Benefits Scheme area. We are assured that in this
agreement that area has been adequately and properly protected—that is, the government hand
on heart can say, ‘We’ve delivered on our undertaking.’ They made a firm undertaking. You are
questioning that.
Dr Harvey—Yes.
CHAIR—Can you take us directly to why you think that their undertakings are not to be
believed or justified? What are the specific issues that you think we should look at in the text?
Dr Harvey—I have run through that, and I think there are six issues. There are six areas
where, although the government can put their hand on their heart—and the negotiators have put
their hands on their hearts—and say that they are general and that they are not going to
specifically raise prices of medicines tomorrow, I firmly believe that they have ignored the fact
that they have introduced, as I said, a series of pressure points which a very aggressive American
pharmaceutical industry will use to delay the entry of generic drugs, for example. The
intellectual property areas allow much more creative haggling to try to prolong patent life of
innovator drugs, which will therefore delay the entry of more cost-effective generic drugs. The
medicines working group, as I say, gives the possibilities of continued dialogue on areas like
direct to consumer advertising.
Most particularly, the review mechanism of negative decisions to me is just ludicrous. We
have at the moment an appeal mechanism on Pharmaceutical Benefits Advisory Committee
decisions. It is called resubmitting your application. Quite often, if an application does not get up
through PBAC because the evidence supporting a drug is not strong enough, because the
benefits are small or because the cost is high, companies will and do resubmit their application
with either a reduced range of indications or a lower price and it then gets up. We have a review
FTA

Tuesday, 4 May 2004

Senate—Select

FTA 91

mechanism which works. Why do we need another one? Why is the review just of negative
decisions and just for US pharmaceutical companies?
If we really believed there should be greater transparency—and I am not adverse to the fact
that the process deserves greater transparency—then these reviews should be done outside a
trade agreement. They have no place in a trade agreement, especially with a partner as
aggressive as the United States has proven itself to be in this area. Again, I am not against
increased transparency. My colleagues and I welcome increased transparency. Professor Lloyd
Sansom, the Chair of PBAC at the moment, has said he would hold meetings of the
Pharmaceutical Benefits Advisory Committee in the Sydney Cricket Ground if he could get the
pharmaceutical industry partners to forgo their commercial-in-confidence principles and actually
make other things public.
Senator FERRIS—But why should they?
CHAIR—Order! You will get a chance to ask questions.
Dr Harvey—You ask: ‘Why should they?’ The commercial-in-confidence principles will
remain enshrined in the free trade agreement. People say that there is going to be more
transparency. I say, ‘How?’ You have got exactly the same commercial-in-confidence principles
enshrined there, and on top of that we have the ability to review negative decisions, prolong and
debate extensions of patent life and, as I said, set up a medicines working party with a country
with policy goals demonstrably different from ours.
CHAIR—We are coming to the business end of this. There was a Senate inquiry into the US
free trade agreement last year that looked at all the potentials, there is an inquiry by the Joint
Standing Committee on Treaties that will look at this in overview and we are looking at it from
the point of view of the Senate. We have a document, so we know what we are looking at—or
we are pretty certain that we know what we are looking at. I should preface this question by
saying that I do not know what is in the mind of this committee—and far be it from me to guess.
As far as what is in my mind, I do not know what my view will be at the end of this process so
nothing should be read into these remarks. But what would help me considerably would be if
you could point to issues in the text of the agreement which, if they were changed in some
way—and you could indicate the words that you would want changed—would result in your
objections being removed.
Dr Harvey—We have had some of this debate. I have attended briefing meetings with the
Department of Health and Ageing and the Department of Foreign Affairs and Trade—Steve
Deady and Ruth Lopez—in Canberra and asked them why they did not put in the Doha
agreement, the TRIPS agreement on public health, enshrining the principles of equitable access
to essential drugs. They responded that the US would not agree to it, that they would not allow
it. That is why it is not there.
Senator BRANDIS—Is Australia a party to it?
Dr Harvey—Yes.
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CHAIR—Let us be clear about this: you said the ‘Doha agreement’. There is no agreement in
the Doha Round.
Dr Harvey—The World Health Organisation fought very hard with many activist groups to
try to get the principles in the TRIPS agreement at a meeting of the World Trade Organisation in
Doha in early—
CHAIR—It is in the Doha agreement to launch the round; there is a provision in that
agreement.
Dr Harvey—There is a clause in an updated TRIPS agreement. It enshrines the principles of
public health and equitable access that I mentioned in the current TRIPS agreement. It was
fought hard for by the World Health Organisation, as I said, and by many others and it is there.
Again, it has been fought for vigorously in practical effects in terms of its implementation,
particularly in getting access to AIDS drugs. But it is there; it is in the TRIPS agreement.
CHAIR—We should be clear: TRIPS is about intellectual property.
Dr Harvey—Yes.
CHAIR—I will look it up, but it must have been in the Uruguay Round. The Doha Round
simply launched and set the parameters for the negotiations after the Doha Round, and they
would have updated that in the Cancun review, completed last September. In that debate, there
was this very strong debate particularly about developing countries’ access to HIV-AIDS
treatments and other treatments relating to diseases arising from poverty. There was a dispute
which was unsettled at the end of the day, mainly because the US argued that the number of
pharmaceuticals that the developing countries were claiming to put on the list was too many and
covered a broader field than what was actually in the remit, and the developing countries argued
that it did not. They could not agree and so the thing did not succeed. Is that the debate that you
are referring to?
Dr Harvey—My understanding is that some of that debate has been concluded—and I have
got a reference to a document from the World Health Organisation dated 2002.
CHAIR—Rather than going over all of this, if you feel you are able to take this on notice
within the terms of your position and put it to me in writing—maybe you do not feel that, in
which case you will tell us—I would appreciate it. I am interested in knowing how you believe
the terms of the existing agreement could be modified to take account of the objections that you
have raised. If you do that, I will ask the department of trade their views about that.
Dr Harvey—If it is okay, I would like to refer that to the Public Health Association, of which
I am a member, which has been debating this topic. I do believe they are putting in a submission.
I think they have had an extension of time to put in a submission. If that is appropriate, I think it
would carry more weight if there were a few more brains than mine behind that particular
answer. If you could put that on notice, I would be happy to refer that to the Public Health
Association.
CHAIR—Thank you very much.
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Senator BRANDIS—Dr Harvey, in your opening statement you quoted some words from
President Bush, you quoted Senator Jon Kyl and you quoted a gentleman from a pharmaceutical
company, whose name I think was Mr Haynes. Could you give us the source of each of those
references?
Dr Harvey—Yes. In the statement that I read I had a series of references. In the submission I
have one reference, which is available on the Internet, which does have a number of these
references to it. For example, the Steve Haynes quote ‘the triumph is in the text’ was made at the
Australia FDA Conference on 1 and 2 March . His speech is available.
Senator BRANDIS—Who is Mr Haynes?
Dr Harvey—I forget his exact title, but he is a senior officer at Medicines Australia, which is
the Australian pharmaceutical industry association.
Senator BRANDIS—So Mr Haynes has expressed an opinion?
Dr Harvey—Mr Haynes, speaking on behalf of Medicines Australia, which is the industry
association in Australia, clearly expressed an opinion at a major symposium.
Senator BRANDIS—But it was an opinion. What about US Senator Kyl? When you answer
that question, you might tell us about Senator Kyl, who is just one senator among 100, albeit a
Republican, and why what he says particularly matters.
Dr Harvey—Senator Kyl was quoted at a hearing of the US Senate Committee On Finance.
The subject was the administration’s international trade agenda and the meeting was chaired by
Senator Charles Grassley. The witness was Ambassador Robert Zoellick, the US Trade
Representative. So essentially it was the US inquiry. Senator Kyl is important because he has
been a major player in this. He visited Australia. He came out with the US negotiators and he is a
major influence in this area.
Senator BRANDIS—And he put a proposition to Ambassador Zoellick during the course of
an American Senate hearing, did he?
Dr Harvey—It is far too much to read, about 30 pages, but it is very interesting to read this
transcript of the American views of the free trade agreement. Clearly, as I said, it is prefaced by
the mistaken belief that Australia does not pay its way in terms of the prices of drugs and that we
do not support innovation because our prices are too low.
Senator BRANDIS—I might say, Dr Harvey, and I do not think this is very controversial, that
ultimately this document is a legal instrument. It is a treaty. What it says is what matters, not
what people with different points of view on both sides of the agreement might think or hope it
says. Any legal instrument essentially speaks for itself, so I am not sure how helpful glosses or
rhetorical observations made about it by politicians from either America or Australia are in
telling us what it means.
Dr Harvey—I was purely trying to say that there are different interpretations. Senator Ferris
earlier was taking as gospel one interpretation, which was the interpretation of our negotiators. I
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am simply saying that there are other interpretations. But I agree with you that the words are
important. It is the words, it is those six sections of the words that I am arguing, and many of my
colleagues and many public submissions that have already gone into the JSCOT committee and
will hopefully come to your committee are saying, enable significant pressure points to be put on
our Pharmaceutical Benefits Scheme which will weaken it, will raise the prices of drugs and will
delay the entry of generic medicines.
Senator BRANDIS—What about the remark you attributed to President Bush, Dr Harvey?
Where does that come from?
Dr Harvey—I have a reference to that. That was a newspaper report, of which I can provide
you the details. Again, I think it is certainly in keeping—
Senator BRANDIS—I must say that I have never heard any suggestion that President Bush
has said that. Was it a newspaper report quoting a public utterance of his in direct speech, or was
it merely conjecture by an unnamed journalist as to what he might have said?
Dr Harvey—I can provide you with the press clipping.
Senator BRANDIS—Do you have that here by any chance?
Dr Harvey—No, unfortunately I do not have that one with me.
Senator BRANDIS—You might provide that to us on notice.
Dr Harvey—I am very happy to provide that on notice. Equally well, I accept your point that
there have been things said about the free trade agreement by journalists—for example, on
Senator Kyl and others—that have not accorded in the press with the actual transcript and the
words that people say.
Senator BRANDIS—That is right, and we have to be careful here. I know you are a
professional academic and you, more than most people, would understand the need for
intellectual honesty and scholarly rigour about these things.
Dr Harvey—I have worked in many countries. I have worked in the Philippines on an
AusAID project to support the Philippines’ national drug policy when the Aquino government
came in, under the health minister over there at the time. Their generic drug act was fought
vigorously by the American chamber of commerce and by the American pharmaceutical
industry. In every country I have worked in, that has been significant. The one exception is
Croatia, which fortunately is so small it is under the radar of the international pharmaceutical
industry. In every country I have worked in there have been powerful forces to subvert equitable
access to essential drugs and to torpedo medicinal drug policies like the PBS.
Senator BRANDIS—If this agreement creates a structure which, among other things, deals
with drugs then doesn’t what you are saying merely amount to this: different interested parties
on either side of an agreement are going to seek to maximise their self-interests to the extent to
which they are entitled to their rights under the agreement? What we ought to be doing is
looking at the words rather than the motives of the actors on either side, surely.
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Dr Harvey—Sure. But as has been said earlier today, it is only prudent to take some
cognisance of what actions various actors have taken with similar agreements in other countries
and at other times.
Senator BRANDIS—This is obviously a tough negotiation. The Americans no doubt were
negotiating tough in order to maximise their interests under the agreement and we were
negotiating tough to maximise ours. That is what a negotiation is. Both sides do what they can to
get the most out of the deal. What is wrong with that?
Dr Harvey—I am simply arguing, as my colleagues before have argued, that to trade off
crucial and advanced social policies, such as the Pharmaceutical Benefits Scheme, for some
increase in trade in primary agriculture is not something you should do.
Senator BRANDIS—That is a controversial assertion. There are some people who say the
very opposite—that the PBS is protected under this agreement and that the concerns you have
raised are alarmist concerns which are not supported by the actual words of the agreement. That
is why I am always eager to hear people actually quote the words. I suspect Senator Cook, in
putting the question to you on notice, is also eagerly directed to the very words that you say
support this assertion.
Dr Harvey—I have clearly made the point—
Senator BRANDIS—You have told us what your concerns are.
Dr Harvey—I have told you the words. I have told you that words such as ‘equitable access
to essential drugs’ that have been put with great concern into international agreements were left
out of this trade agreement by our representatives.
Senator BRANDIS—Let us assume for the sake of this discussion that what you have just
said is right. That is not necessarily a sinister thing if the agreement in any event guarantees
equitable access and guarantees those pre-existing rights. The adoption of a formula from one
international agreement or the omission in this case, as you say, of a formula from one
international agreement does not demonstrate, even as a matter of logic, that the policy concerns
underlining that other formula have not been addressed in other ways in this agreement, does it?
Dr Harvey—I have looked at the words and there are no words that tell me that my concerns
are addressed.
Senator BRANDIS—There may be other words that deal with the matter.
Dr Harvey—There are lots of words about rewarding innovative pharmaceutical
manufacturers. There are lots of words about ensuring adequate prices, which many of us would
argue are far too high for American drugs, of which the profitability is, again, far too high. There
are lots of words along those lines. There are no words about preserving one of the principles of
the Pharmaceutical Benefits Scheme, which is equitable access to drugs for all Australians.
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Senator BRANDIS—It may well be that that is because the principles of the Pharmaceutical
Benefits Scheme are not compromised by the agreement. Declaratory words like that are not
necessary to create rights, are they?
Dr Harvey—Again, please read my submission. I have tried to indicate six areas where I and
a number of other people believe that the words of the agreement provide opportunities for US
pharmaceutical companies to bring pressure to bear which otherwise did not exist.
Senator BRANDIS—I am sure any businessman would bring pressure to bear to maximise
their own economic self-interest.
Dr Harvey—The pressure will only go one way—prices will go up and equity of access,
therefore, must go down.
Senator BRANDIS—I am not sure that that follows as a matter of fact. Can I ask you a
different question, although it is an issue you have touched on already. You have come before us
obviously in good faith and obviously with a passionate belief and much experience in a
particular field, but we have to look at this agreement holistically, don’t we? Let us assume for
the sake of argument that your concerns about the PBS were correct—the government does not
agree with you; the government does not accept that. Do you say that we should turn a blind eye
to all of the other benefits that this agreement confers in other areas of our economic life so that
the agreement should fall at the threshold, irrespective of other benefits, because the one area
with which you are concerned, so you say, is not sufficiently protected?
Dr Harvey—No, I have not said that. Obviously, I have agreed that there is a need for
others—and this is your job, I understand, to take a global view of the situation—
Senator BRANDIS—That is my point.
Dr Harvey—Equally, though, from the little I have read it seems apparent that the benefits
that were initially portrayed are not quite as great. Before I went to this hearing I thought the car
industry was going to do quite well, but from listening to Alison Terry I am now a little
disappointed that at least for General Motors Holden the agreement does not seem to make any
difference whatsoever. Not only is there a need for a review of the benefits, and again I am not
convinced that they necessarily are as great as was pointed out, but also there is a need to look at
what has been traded off. It is not just the Pharmaceutical Benefits Scheme; we have heard this
morning concern about a number of other issues such as Australian content. Again I was amused
by Mr Fraser, who was very positive about the increased copyright protection. I work in a
somewhat impoverished university where we are continually taking journals off library shelves
because we cannot afford the subscriptions anymore because we cannot afford copyright. There
are always numerous sides to the argument, but it is your responsibility to weigh up the whole
situation.
Senator BRANDIS—Of course, but in weighing the situation up holistic or globally we
cannot be ultimately moved by anecdotal evidence or evidence that it has a ramification in one
area to the exclusion of everything else. The whole thing has to be approached not only in a
global way but in a balanced way so that we can generally arrive at a conclusion about whether
this is as a net result beneficial to Australia; don’t you agree?
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Dr Harvey—That is your responsibility, not mine.
Senator BRANDIS—It is, but you accept, don’t you, that that is the approach we should
take?
Dr Harvey—The country has to weigh up the pros and cons. Like other speakers, I have been
disturbed that there has been not enough public debate.
Senator BRANDIS—I do not know, this is the third parliamentary committee in a year. There
are two of them sitting today—the JSCOT is in Canberra and we are here. It has been canvassed
by more parliamentary committees than you can poke a stick at.
Dr Harvey—And on Saturday, after the JSCOT submissions have closed and after your
submissions have closed, we finally got the delayed economic model. How do you justify that?
Senator BRANDIS—I do not think there is anything sinister about that.
Dr Harvey—It is a bit hard to have democratic debate about the proper implementation when
we do not have—
Senator BRANDIS—I do not think anybody who wishes to be taken seriously would suggest
that there is anything strategic about the publication date of the economic model.
CHAIR—With due respect to both of you, some of this is about debating each other. We have
some witnesses who have had to put back their departure times and God knows what else, so can
we just move on.
Senator BOSWELL—I want to allay Dr Harvey’s fears because I think it is well known on
both sides of parliament that anyone that interferes with pharmaceutical benefits will not stay
there. There is an overriding political view, whether it be in The Nationals, the coalition or the
Labor Party, that you do not muck around with that. It is sacrosanct and it would be a stupid
government that would try and interfere with that.
Dr Harvey—So why has it ended up in the free trade agreement, Senator Boswell?
Senator BOSWELL—The Prime Minister has given an assurance that nothing is going to
interfere with that.
Dr Harvey—He has given us a lot of other assurances, hasn’t he, which have not quite
worked out.
Senator CONROY—Banana importation on a scientific basis.
Senator BOSWELL—Then he saw that you guys got a $25,000 donation from the
Philippines, so he thought there might have been something in it.
Senator FERRIS—I have a number of questions I would like to put to Dr Harvey but I am
happy to put them on notice if that would assist the committee. Dr Harvey, given the comments
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you made about Dr Stoeckel’s document, you might like to answer the questions when you have
had the opportunity to reflect on the document properly.
CHAIR—Not only is that appreciated; you win very big brownie points from the chair by
doing so, Senator Ferris.
Dr Harvey—Would you be happy for me to put it to my colleagues in the Public Health
Association to get a more balanced view?
Senator FERRIS—I am very happy for you to do that because I recognise that you are
making the submission not only as a professional but as a health consumer.
CHAIR—Would any other members of this committee like to follow the sterling example of
Senator Ferris?
Senator CONROY—I am happy to refer my questions to your suggested other witnesses. I
have questions around the generic drug issue but I can happily take them up with your coalition,
which I am sure will be appearing before us, from the sound of it.
Dr Harvey—As the previous speaker did, I refer you to the submission to JSCOT from the
generics industry which, although it is couched in very careful terms, if you read behind their
careful terms you will have lots of concerns.
Senator HARRIS—Do you have any concerns that there are pressures on, say, the PBS
conference coming through from the Department of Health and Ageing for the departmental
officers not to comment on this section of the trade agreement?
Dr Harvey—I am not sure I understand the question.
Senator HARRIS—Are you aware of or are you inclined to understand that there may be
pressures being brought to bear on members of the pharmaceutical committee not to discuss the
PBS sector of the free trade agreement at the PBS conference?
Dr Harvey—At a conference in Sydney organised at Sydney University by the George
institute, a spokesperson who had been a PBS negotiator was meant to speak but was prevented
from attending at the last minute. Also, Medicines Australia declined to turn up to several public
meetings. I assume there are sensible reasons for this, but at some public meetings invited
speakers who had offered to attend were unable to attend at the last minute.
CHAIR—You have got a bit of homework to do for the committee.
Dr Harvey—The questions on notice will come to me via email, will they?
CHAIR—I am not sure of the magic by which they appear before you. That is beyond my
ken. The secretariat looks after that, but I am sure you will get them.
Dr Harvey—The only caveat is that I am off to Jordan again exporting Australian drug policy
on 22 June, so they had better be quick.
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[3.14 p.m.]
THURBON, Dr Elizabeth Catharine, (Private capacity)
WEISS, Professor Linda Marguerite, (Private capacity)
CHAIR—Welcome. We are running late and I understand you will have to change your
airline bookings. I apologise for that. All I can say in our defence is that this is a serious matter
and I do not want to limit the questioning of the committee unofficially. Thank you for those
considerations to us, and we appreciate them. Would you like to now address us?
Prof. Weiss—We would like to start by thanking the Senate committee for this opportunity to
make our concerns known. I would like to point out that we are presenting our submission as
experts in the politics of economic relations and that we are seeking to offer a big picture
perspective on the impacts of the changes required to our rules and institutions under this trade
deal. In addition to addressing four major areas of economic impact in the main body of our
submission, we also set out in our concluding remarks our explanation of how we see the
Australian government ending up in what we see as a dire situation. We are sure you will read
the report very carefully. I will summarise our major findings.
Our submission presents compelling evidence that the deal on the table will cause irreversible
damage to Australia’s short- and long-term economic interests, ushering in a new era of
economic serfdom under the adoption of US inspired laws. Under the agreement we will trade
our scientifically based quarantine system for one based on political calculus already strongly
foreshadowed in the inexplicably anti-Australian conduct of Biosecurity Australia. In other
words, we will trade away our enviable status as one of the world’s leading disease-free
producers of agriculture, a status upon which the future of our industry depends.
We will trade the right to independently decide which drugs deserve to be subsidised with
Australian taxpayers’ money for a system based on the secret profit calculations of US
pharmaceutical companies. We will trade the right to appeal patents that violate the basic
precondition of fair basis for an intellectual property system that violates internationally
acceptable interpretations of innovation and discovery. Fair basis ensures that patent monopolies
are granted only in exchange for the adequate disclosure of new knowledge. We will also trade
our public procurement linked industry development programs for access to a US market geared
towards promoting US firms with the very types of development programs we will abolish. We
will accept insultingly miniscule market access gains for a narrow range of our most competitive
agricultural exports in exchange for unfettered access to our own agricultural market for heavily
subsidised US products.
We will trade all of these things in the deluded pursuit of a special relationship with the
world’s superpower. Delusions about this relationship informed the misguided belief of
Australian negotiators that the US would abandon its publicly vaunted aggressive advocacy of
US business interests in this trade deal to further our special friendship. They ended up with a
deal that threatens to erode and ultimately destroy the very institutions that underpin Australia’s
economic competitiveness and social wellbeing.
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Before we take questions I would like to draw your attention to page 15 of our submission
which provides DFAT’s test of any free trade agreement, including this one. It says:
The crucial test of an FTA ... is that it must eliminate all tariffs and other restrictions on substantially all the trade in
goods between its member countries … this means, at the very least, that a high proportion of trade between the parties ...
should be covered by the elimination of tariffs and other restrictive trade regulations. Australia considers that this must be
a very high percentage, and that no major sector should be excluded from tariff elimination.

We think that this core test should underline the gulf that exists between what we expected out of
the deal and what we achieved, and indeed what we now stand to give up under the agreement.
Thank you for your kind invitation to address you today. We are happy to take questions on our
submission.
Senator BRANDIS—Dr Thurbon, do you have anything to add?
Dr Thurbon—No. Professor Weiss spoke on behalf of both of us, but we both prepared the
document and indeed the opening statement, so I would be more than happy to take questions if
you wish to address them to me.
Senator BRANDIS—The expertise that you profess was in the politics of international trade
agreements.
Dr Thurbon—International economic relations, particularly the politics of financial
liberalisation, to which this agreement pertains as well.
Senator BRANDIS—When I read your submission—I will be honest with you—I was rather
taken aback by the polemical style which you have chosen to adopt.
Dr Thurbon—We both—
Senator BRANDIS—May I finish, please. I could not see very much political science in it. It
seemed to me, with respect, to be an attempt at an analysis of four particular provisions of the
agreement—that is, quarantine, PBS, government procurement and intellectual property. Perhaps
you can explain to me how your professed expertise as political scientists bears upon an analysis
of the terms of this treaty on those four topics.
Dr Thurbon—Thank you very much for your question. I was invited here with Professor
Weiss, which is why I am present.
Senator BRANDIS—Sure.
Dr Thurbon—I have a PhD in political economy from the University of Sydney. I teach and
write in the politics of international economic relations and I am, of course, an avid follower of
developments of Australia’s economic relationships with our major trading partners, all of which
I would assume qualify me, as well as anyone else presenting here today, to address this
committee. I would be more than happy to take questions not on my own personal background
but on any aspect of the report that you have in front of you, all of which is adequately
evidenced. I reject the assertion that it is polemical. There is ample evidence to support the
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claims that we have made in this document and, if you have a question relating to the document,
I would be more than happy to answer it now.
Senator BRANDIS—At page 17, it states:
This is at best naïve and at worst anti-Australian.

Is that an analytical remark or a polemical one?
Prof. Weiss—It is an assessment—
Senator BRANDIS—An assessment?
Prof. Weiss—It is an assessment based on all the evidence and that is the conclusion that we
have come to. In fact, there is far more evidence that we have not put in here that we would be
very happy to put in, in order to further substantiate the conclusions that we have arrived at. In
making a statement such as ‘Biosecurity have made anti-Australian decisions,’ we do not mean
necessarily they have done so intentionally. However, it is a fact that in order to carry out their
job they have not been taking their job seriously enough as guardians of Australia’s economic
future. They should be subjecting every report on risk assessment to rigorous scientific scrutiny.
In that sense, if they have not been doing their job as our guardians then that is anti-Australian.
Dr Thurbon—I believe you were referring to our conclusion that our negotiators behaved in a
naive way. I point out to you the evidence presented on pages 15 and 16 from a conversation had
between the executive director of an Australian Bank—an Australian who was in the US,
commenting in a personal capacity, though, I believe—and Mark Vaile. Mark Vaile led a trip to
the US to compel US businesspeople to support this agreement. He made the claim to that group
of people in New York that we would gain substantial concessions in all areas, including
agriculture on the basis of our special relationship with the US, and that has not happened. So we
are suggesting on the basis of that claim that Mark Vaile made that he assumed we would enter
into these negotiations and achieve a comprehensive deal. What he has walked away with and
tried to sell as ‘wins’ to Australian agricultural producers is naive at best and insulting at worst.
Senator FERRIS—In your opinion.
CHAIR—Order! The witnesses are expressing their opinion. They are entitled to.
Dr Thurbon—We have been invited to.
CHAIR—We have invited them here to hear it.
Prof. Weiss—We have presented 16 pages of documented analysis. We can add further to this
but we did not want to put you to sleep with an even larger document.
Senator BRANDIS—Absolutely Professor Weiss. It is a free country, you are entitled to any
opinion you like but I must say that I am astonished by your effrontery in trying to persuade this
committee that a piece of political rhetoric like this is some sort of scholarly analysis. You have
got to be kidding.
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Prof. Weiss—Actually I am not surprised—
Senator BRANDIS—What are the academic standards like at the University of Sydney and
the University of New South Wales these days?
Dr Thurbon—Struggling under funding cuts but not too bad actually.
Prof. Weiss—I am not surprised at this debunking approach—the best form of defence is
attack—but I am surprised at smearing, name calling and labelling. I do not represent a single
vested interest. We do not represent a political party. We have no political affiliation. We do not
represent any sectors of the community. We are here at the invitation of the committee. We are
here in good faith. We are interested in Australia’s interests and we thought that should be your
job. That is why we came here. It is not our job to be taking time out of our teaching and
research to do this. We are doing this because we want to. We have put a lot of work into this
report.
Dr Thurbon—We do not appreciate you dismissing it as rhetoric.
Prof. Weiss—We do not appreciate your attempt to attack it as a polemical—
Senator BRANDIS—Are you representing this as a scholarly analysis?
Prof. Weiss—Yes, it is a scholarly analysis and I will defend it to the hilt.
Senator BRANDIS—I put it to you that language like this, ‘This is at best naive and at worst
anti-Australian,’ could not possibly, in any universe, be dressed up as being an analytical
conclusion.
Prof. Weiss—No, it is not analytical language, but we are not submitting to a refereed journal
here. We are submitting to a Senate committee.
Senator BRANDIS—You are perfectly entitled to engage in political rhetoric. Just do not
dress it up as scholarship.
Dr Thurbon—Would you like to address any substantive aspects of our report?
Senator BRANDIS—Do either of you—
CHAIR—Order! We can obviously have a debate and it may well be that is what we want to
do. For the time being, this is an inquiry and we are here to ask questions to find out information.
I would be grateful if senators would ask questions for information and we will save our
opinions for the chamber.
Senator BRANDIS—Thank you. Do either of you profess any specific expertise in the field
of quarantine?
Prof. Weiss—As in my opening remarks to make it clear we do not profess expertise in the
details of technicalities such as whether a plant or animal is or is not disease free, no.
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Senator BRANDIS—Do either of you profess any specific expertise concerning the
Pharmaceutical Benefits Scheme?
Prof. Weiss—An interest in the pharmaceutical industry is a major interest and indeed we are
researching that area, yes.
Senator BRANDIS—Do either of you profess any expertise in relation to the Pharmaceutical
Benefits Scheme?
Prof. Weiss—In what sense, Senator Brandis?
Senator CONROY—Tell us about yours.
Prof. Weiss—Yes, please reveal your expertise here to us.
Senator BRANDIS—I am merely asking because your approach has been—
Dr Thurbon—We have been invited here to present a submission.
Prof. Weiss—This is called harassment of a witness.
Dr Thurbon—Indeed it is.
Senator BRANDIS—I am asking what your qualifications are to express these views.
Dr Thurbon—We have told you what our qualifications are.
Prof. Weiss—I am a professor at the University of Sydney. I have achieved that through
rigorous scrutiny of my work, research and so on.
Senator BRANDIS—Nobody is questioning your standing. What I am questioning, as I am
entitled to do, is whether your expertise bears upon the matters with which you are dealing here.
Prof. Weiss—Yes, I am highly skilled in understanding documents. I am highly skilled in
understanding international politics and trade politics—
Senator BRANDIS—Do either of you profess any specific expertise about the
Pharmaceutical Benefits Scheme?
Dr Thurbon—Could you allow us to answer the question please?
Senator BRANDIS—It is a simple question. Do either of you profess an expertise about the
Pharmaceutical Benefits Scheme?
Prof. Weiss—The nature of the question is very dodgy. What exactly are you alluding to? By
expertise do you mean how pills are made? What aspect of this industry are you inquiring about?
Then maybe we can give you a sensible answer.
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Senator BRANDIS—Have either of you published any scholarly works or delivered lectures
about the Pharmaceutical Benefits Scheme?
Prof. Weiss—About the Pharmaceutical Benefits Scheme? No, I have not.
Senator BRANDIS—Dr Thurbon, have you?
Dr Thurbon—No, I have not. May I point out though that the expertise that we, as political
scientists, bring to this hearing is our ability to look at trade documents, political documents and
agreements between countries and to weigh their relative costs and benefits. That is what we
have been invited here to do and that is what we are doing here today. I do not think you need to
be an expert in the science of quarantine to be able to pick up any publication of the US farming
lobby which states that the intention of the committee that will be established is to pursue the
complete elimination of our sanitary—
Senator FERRIS—It is a farm lobby.
Dr Thurbon—Excuse me.
CHAIR—Order! Can we allow the witnesses to answer the questions that are put to them.
Otherwise we will be here a lot longer.
Dr Thurbon—US industry has already put a dollar figure on the wins they will get from the
complete elimination of our quarantine standards.
Senator FERRIS—They are lobbyists.
Dr Thurbon—They said that their success in increasing exports to Australia depends on the
very success of the talks that will be established under this agreement. Our point is: why do we
need this new agreement with the US—
Senator BRANDIS—Dr Thurbon, you are not really answering my question.
Dr Thurbon—One moment please.
Senator BRANDIS—You are not really answering my question and I—
Prof. Weiss—Are we so dangerous to you that you have to undermine us by interrupting
while we are talking?
Senator BRANDIS—Please, just answer the question.
CHAIR—This is getting to a point where we might need to take a break but I would rather
not; I would rather go on.
Dr Thurbon—Excuse me, Senator. I am sorry but I was about to make a very important point.
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CHAIR—I am coming back to you. Do not worry; you have not been left off. I just want to
ascertain how we are travelling up here at the top table; we are not travelling too well in my
judgment. You were completing your answer, Dr Thurbon—would you please do so?
Dr Thurbon—I was indeed. I was saying that as political scientists we can perhaps weigh the
relative merits of having one consultative body versus another. We have, under the WTO, a
committee to look at sanitary and phytosanitary disputes on an ad hoc basis as those disputes
arise. We have no problem with that; that is an excellent means by which to address problems
that people have with countries’ quarantine laws that the people believe are actually trade
barriers in disguise. So why do we need this new body with the US? We suggest that this is far
more dangerous than the Australian public has been led to believe; it would provide an
institutionalised forum for US lobbyists and trade representatives to put pressure on Australian
quarantine standards—regularly, not on an ad hoc, problem basis.
Senator BRANDIS—I have a point of order. I asked a question and this answer cannot be
regarded—
CHAIR—Order! A point of order has been raised and I am bound to take it under standing
orders. I have heard your objection; do you want to add to it?
Senator BRANDIS—No.
CHAIR—Have you completed your answer, Dr Thurbon?
Dr Thurbon—I believe so—as much as I think will be able to.
Prof. Weiss—That was a very important point and I would like to add to it.
CHAIR—Be aware that some of us will be asking questions which may enable you to
complete your answer.
Prof. Weiss—Thank you.
Senator BRANDIS—Do either of you profess any particular expertise in the field of
government procurement?
Prof. Weiss—Yes, I have done a consultancy on government procurement.
Senator BRANDIS—Dr Thurbon, have you?
Dr Thurbon—Yes, I assisted in that consultancy on government procurement.
Senator BRANDIS—Do either of you profess any particular expertise—and if so, what—in
relation to intellectual property?
Dr Thurbon—Yes, I do include lecture sections on intellectual property in my course on
international political economy at the masters level at the University of New South Wales.
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Senator BRANDIS—International political economy?
Dr Thurbon—Yes.
Senator BRANDIS—What about you, Professor Weiss?
Prof. Weiss—I have done so on occasion.
Senator HARRIS—I would like to raise a point of order.
CHAIR—What is your point of order, Senator Harris?
Senator HARRIS—When does the chair determine that questions are being used to
intimidate witnesses?
CHAIR—Order! I would like to take a moment to say how I am operating here so that we
will all know. This is a Senate inquiry. We have invited these witnesses to come forward because
we ascertained that they have expertise that will aid our inquiry. It is not for me, and I have to be
quite firm on this, to curtail the questions of senators to the witnesses before us because,
obviously, this committee has to form its own opinion. Some of us may not like the questions. I
think the witnesses have been robust enough and able to defend their rights, and that is
recognised and appreciated, but I do not want to limit the questions. I do point out that others of
us will have questions that may in fact ‘balance the record’. I certainly do have, but Senator
Brandis is entitled to ask questions broadly as he would choose to do. I think the witnesses are
entitled to answer as they would choose to do. If this gets to outright intimidation, then I will, of
course, cut it off.
Senator BRANDIS—Thank you, Mr Chairman.
Dr Thurbon—We are quite fine, thank you.
Prof. Weiss—Yes, we are, thank you.
Senator BRANDIS—Dr Thurbon and Professor Weiss, have you read the free trade
agreement?
Prof. Weiss—Yes, indeed.
Senator BRANDIS—From cover to cover?
Dr Thurbon—Pretty much so, yes.
Senator BRANDIS—You have read it all?
Prof. Weiss—We have not commented on all of it, as you will notice.
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Dr Thurbon—The parts on which we have commented and have formed our opinion on of
course we have read, yes.
Senator BRANDIS—Has either of you read the economic analysis prepared by the for
International Economics? Albeit, I concede, that it was published on Friday, I was wondering
whether either of you has read it.
Dr Thurbon—From the way in which their last report was widely rejected on the grounds of
being completely inaccurate according to its own standards of econometric analysis, we thought
it would be better to put the time into preparing our own submission rather than reading that one.
Senator BRANDIS—So you have not read it. I am not criticising you. I just want to know
what you have read and what you have not.
Dr Thurbon—Yes. But their last report was roundly rejected by the Prime Minister. Andrew
Stoeckel has even admitted that there were major limitations in his last report, so I would have
serious reservations about it. I think that I would very much like to read that document very
thoroughly before I comment on it.
Senator BRANDIS—But you have not read it yet.
Dr Thurbon—No, I have not.
Senator BRANDIS—What about you Professor Weiss?
Prof. Weiss—I have not either and I think that, on the basis of the earlier dreadful
miscalculations, I would be very wary of putting any faith in the new one, given that it provided
the answers the government wanted anyway.
Senator BRANDIS—I was just asking whether you had read it; that is all. You have answered
my question.
Prof. Weiss—One might just as well have referred to astrology charts, given the predictability
success of these econometric arguments.
Senator FERRIS—That is actually professionally offensive.
Dr Thurbon—We have had our credentials questioned so we reserve the right to question
others as well, thank you.
Prof. Weiss—I think we have seen enough offensiveness from the other side of the table and
we can give as good as we have been getting.
Dr Thurbon—Yes. We reserve the right to defend ourselves.
Senator CONROY—Chair, I have a point of order. If the committee feels that anybody has
been adversely reflected upon then there is a process. So Senator Ferris you can take it up with
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the committee, and if the committee agrees we can write to Mr Stoeckel and let him see the
comments from Dr Thurbon and Professor Weiss.
Dr Thurbon—We will be meeting with him tomorrow, so we can discuss it with him then.
Senator CONROY—I am sure he will leap to his own defence if he feels that need.
Dr Thurbon—We have had robust discussions before.
CHAIR—It is not a point of order because we will all be sitting together again tomorrow
morning, dare I say it.
Senator BRANDIS—I have read your submission. I have looked through it and I have looked
through the 13 footnotes to it. I do not find any reference in any place in this submission to any
work of political science or to any scholarly texts or articles from a learned journal. You can do
this in a descriptive way if you like or by reference to particular parts of the document but I
invite you to identify how you can possibly maintain the assertion that this view, which
represents opinions which no doubt you hold in good faith, is a scholarly work of political
science.
Senator CONROY—And he is in a position to be able to judge that.
Senator BRANDIS—Yes, I am.
Prof. Weiss—As you are well aware, this is not a submission to a scholarly journal and it does
not observe the conventions of refereed journal submissions—that is, to footnote every single
item that can be substantiated. I am very happy to do that at almost a moment’s notice.
We were overseas when we received the invitation, last week. We were in Korea and Taiwan.
We jumped at that invitation, and we put this together. We have been collecting this material for
some time. We had the materials, but we had to take a decision on what to put in and what to
leave out. So we did leave out all the major academic references, and references to not just
secondary sources, but the primary sources. The ones we put in were the ones that were to hand.
We can, in virtually a moment’s notice, substantiate anything in that document.
Senator BRANDIS—By reference to the scholarly sources but, most importantly, the primary
documents.
Prof. Weiss—By reference to the scholarly sources.
Senator BRANDIS—I ask you to take that on notice so you have all the time that you need.
Prof. Weiss—Yes, we are certainly happy to do so.
Dr Thurbon—We were certainly intending to turn this into a scholarly journal article, so we
can do that with no problem at all.
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Senator BRANDIS—You will understand the concern I have. Everybody is entitled to their
opinion. There is no doubt about your good faith and genuineness. Nobody is questioning that.
But it is offensive, to me at least, that polemical, rhetorical statements should be passed off as if
they were scholarly, analytical conclusions, and this document—with respect—plainly is not a
scholarly, analytical document.
Prof. Weiss—It was a deliberate choice to make some lively conclusions with lively language.
We did leap across the analytical—
Senator BRANDIS—You certainly got that right, Prof. Weiss. You have certainly used lively
language. You succeeded.
Prof. Weiss—But the substantive evidence for leaping into those normative phrases is there—
and that is the point.
Dr Thurbon—Exactly.
CHAIR—I have a couple of questions before I ask other members of the committee for their
questions. I am not sure which Greek philosopher said it, but they said that even if you suspect
the motives of your interlocutor, first deal with their arguments before turning to their motives. I
do not suspect your motives, but I would like to deal with your arguments. However, before I do
there is one other matter. In terms of expertise, as I read your qualifications and your
background, what is fair for you to claim is not a perfect knowledge of every element of the
chemical compounds that go into making a drug, but policy about how drugs are distributed in
society and the cost relationship—public policy matters. Am I right in assuming that?
Prof. Weiss—Indeed you would be right to say that we have a knowledge of, an interest in,
and a lively watching brief on policy matters, yes.
CHAIR—And it is not necessary to know the chemical compound of some esoteric drug to be
an expert in public policy, on drug policy, is it?
Prof. Weiss—By no means.
CHAIR—Your purpose here is to talk to us about public policy, which is, after all, what we
are inquiring into.
Prof. Weiss—Indeed.
CHAIR—So all those questions regarding whether you are an expert in the Pharmaceutical
Benefits Scheme or sanitary or phytosanitary policy issues or know about disease vectors and
animals and so forth are interesting questions, but the issues that we are talking about are the
policies that apply.
Prof. Weiss—That is indeed the case, yes.
CHAIR—Right. Going to your submission, you raise a number of grounds for rejection of
this agreement, and I want to take you to a couple of them. I do not have time to take you to all
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of them. The first ground is, I think, something that is a quite salutary issue in terms of the
framework of concerns that this agreement appears in. We are to inquire this agreement, but we
would be remiss in our public duties if we did not look at the context—the economic and
political context—in which this agreement appears.
We often hear in this debate that the United States is our biggest trading partner, and on twoway trade, exports and imports, that is true. What we do not hear in this debate is that our biggest
bilateral trade deficit is with the United States—that is if you do not count the EU as an entity;
you count the EU as individual countries. If you count the EU as an entity, then our biggest
bilateral trade deficit is with the EU. What we do not hear in this debate is that we sell them
about a third and they sell us two-thirds, and the deficit is about a third of the trade relationship.
It seems to me that you are proposing here that, if you open up the market further, that deficit
might increase. Is that what you are saying?
Prof. Weiss—That is not our central contention, but it is one that we have made in other
arenas. We are almost certain that will be the case, because we have been running a chronic trade
deficit with the US, on average between $8 billion to $12 billion, depending on, I suppose,
exchange rates and so on over the years. It is well known that the United States runs a trade
deficit with the rest of the world—a massive and a growing trade deficit. However, when it
comes to running a trade surplus with other countries, guess who is the source of its second
largest trade surplus? It is Australia, after the Netherlands. If you run down the list of all the
areas in which we import more from America than they buy from us, you see that they are the
areas that are going to be opened up even further with complete tariff removal. A seven-year-old
could tell us, if he did his sums, that the trade deficit is certainly not going to improve but go the
other way, in favour of the United States.
Dr Thurbon—This is particularly the case because in the areas in which Australia is most
competitive the US has succeeded in retaining significant tariffs and barriers to Australian
products. For example, we know about the beef phase-in, but in very substantial horticultural
industries as well there is this seasonal application. For example, at the time when we are peak
producing avocadoes we are not allowed to sell them to the US because it clashes with their
production period.
Senator FERRIS—There is such a thing as cold storage.
CHAIR—Order! Proceed to answer my question, Dr Thurbon.
Dr Thurbon—So our major concern is that what are being sold as wins to Australian
producers are not necessarily so. The same can be seen, I think, in the field of government
procurement. Much has been made of the idea of our now being able to take advantage of the
US’s massive government procurement market, but if you scrape beneath the surface you will
see that there exist numerous barriers to the operation of Australian firms in that area.
CHAIR—One of the people who will be participating in the roundtable tomorrow is Mr Andy
Stoler, from the University of Adelaide, who in his previous incarnation was a deputy secretary
of the WTO in Geneva and, prior to that, Deputy Head of Mission for the United States in
Geneva. He has written in the Financial Review that he is in favour of this agreement. But he has
pointed out, after having declared his favouritism, that Australian companies will not be able to
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take advantage of the procurement policies of the US unless Australian companies become
expert in lobbying and become more competitive than US companies.
Dr Thurbon—Yes, indeed. But we would suggest that there are even more barriers than that.
CHAIR—What are they?
Prof. Weiss—There are mounting barriers. We are facing new hurdles through, firstly, the Buy
American Improvement Act of 2004.
CHAIR—When Mr Andy Stoeckel did his first model, in his reasonings in setting up the
model he argued that he could not, as I recall, put a figure into the model for the Buy American
Improvement Act—it was unable to be modelled. Is that your view too?
Prof. Weiss—Why wouldn’t you be able to model it? After all, all you have to do is look at
the percentage of foreign contractors that are successful under the World Trade Organisation’s
Government Procurement Agreement. Then you could start to see what shares—
CHAIR—I have not gone to Mr Stoeckel’s model and looked at this particular thing yet. My
excuse was that I was in New Zealand—not wherever you were—last week, when it came out,
but I will. Presumably, if he could not model it in his first model, he has not modelled it in his
second model.
Prof. Weiss—Presumably not.
CHAIR—And if he has not, are you saying, therefore, that one of the assumptions upon
which the model is based is—I do not want to put words in your mouth; how would you describe
that assumption?
Prof. Weiss—The assumption is simply false.
Senator BRANDIS—Which ones?
CHAIR—The ones I stipulated, Senator Brandis.
Prof. Weiss—If you stopped talking and listened, you would not need to ask the question.
CHAIR—Professor Weiss, you do not need to answer any questions from Senator Brandis. I
have the call and I am asking the questions.
Prof. Weiss—Thank you.
CHAIR—They are to be regarded as interjections. Senator Brandis has had the call; now I
have it.
Senator BRANDIS—Which ones, Senator Cook?
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CHAIR—I described them a moment ago. If you were in conversation, go back and read the
Hansard to see what the description was. Please continue your answer, Professor Weiss.
Prof. Weiss—I was saying that the Buy American Act is so important and plays such a
fundamental role as a trade barrier that to exclude it from any calculations is a very bizarre idea.
It must make those calculations quite false.
CHAIR—It is put in public debate by the government and the promoters of this agreement
that you enter a market of public procurement in the United States valued at some figure I
forget—
Dr Thurbon—$200 billion.
CHAIR—Do you happen to know how many other countries there are in that market with
whom we have to compete?
Dr Thurbon—All the members of the WTO government procurement agreement, which we
have so far declined to join, for very good reason. That would be about—
Prof. Weiss—About 26, I think.
Senator CONROY—I think it is 28.
Dr Thurbon—Yes.
CHAIR—So we are entering this market as one of 28 other countries competing?
Prof. Weiss—Indeed.
Dr Thurbon—Absolutely.
CHAIR—It is also true, is it not, that not all of the states of the United States have signed up
to the agreement for procurement—
Prof. Weiss—That is true.
CHAIR—and that the key state, California, whose economy is bigger than Australia’s, at this
stage has not signed up?
Prof. Weiss—That is exactly right.
CHAIR—So gross figures on the total value of the market have to be discounted by
subtracting from the agreement the states that have not signed up?
Prof. Weiss—Yes. That is an extremely important point and should definitely be factored into
that modelling.
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Dr Thurbon—We would also say that it is ludicrous to talk about a $200 billion market when
to talk about $200 billion worth of opportunities for Australia is to assume that we win every
single government procurement contract in the United States—
CHAIR—Yes.
Dr Thurbon—up against the US and 28 other competitors.
Prof. Weiss—And we have not factored in that a disproportionately large number of American
firms will now be competing alongside our small number in the local market for a very limited
number of contracts, so if you do the balances—the gains and losses—you might come up with a
very different result.
Dr Thurbon—Indeed, US companies competing with our companies in our own market are
likely to be advantaged in their competition with our firms because of a policy that the US
government call ‘aggressive advocacy’. They have the Advocacy Centre attached to their
Department of Commerce. This centre pursues what it calls the aggressive advocacy of the
interests of US firms in foreign markets. It lobbies and offers sweeteners and subsidies for its
firms bidding in foreign procurement markets.
So the fact is that we will be competing in this enormous market against so many other
countries but in our own market we will be competing against many more US firms that are
subsidised by their own government. If we had kept in place our industry development programs
we could have required American firms that win Australian contracts to have some offset
agreements—for example, to employ a certain number of Australians or take part in technology
transfer activities—but under this agreement we have actually said, ‘We’ll allow American firms
in but we’ll abandon our offset programs,’ at the very same time at which America is seeking to
strengthen its Buy American Act through the Buy American Improvement Act 2004.
It is very important to make the point that, while what Australia will get by signing this
agreement with the US is the ability to have waived the Buy American Act exemption for
Australia so that we will not have a six per cent penalty added to our tender, what the Buy
American Improvement Act is seeking to do is make it increasingly difficult to give waivers in
the first place. So just as we get access we may have our access cut off through that avenue—and
indeed in other areas, with the recent overturning of many foreign contracts.
Prof. Weiss—This is quite alarming because there is a trend now, with the resurgent emphasis
on national security, to revoke foreign tenders that have been legitimately won—everything
from, say, the British contractor who won the contract to produce 10 million black berets for the
American military to the German contractor who won the contract to produce handguns for use
in commercial cockpits. These tenders were successful and then they were overturned under this
invocation of national security.
Dr Thurbon—Because they were not being produced in America.
Prof. Weiss—Exactly.
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CHAIR—What do you have to say about those areas in which Australia is highly competitive
but does not have access to the American market—for example, shipbuilding, where, arguably,
Australia leads the world in the production of aluminium fast ferries? We cannot sell them to the
United States under this agreement, can we?
Prof. Weiss—That again goes back to the point that Dr Thurbon made earlier: that it is good
for the American side. We are not anti-American. They have championed their own interests
here, unlike our own government. What they have done with the deal is find a way of allowing
us to enter their market wherever we are least competitive and to keep us out of the market
where we are most competitive, as in indeed we are in our fast ferries and shipbuilding and so
forth.
Senator BOSWELL—We are the leaders in the world in fast ferries.
Prof. Weiss—We are, and I have just said that we are not allowed to sell them because we are
so competitive. It is the same with our horticulture and our stone fruits—everything from plums
and apricots to pears. With anything the Americans recognise we are truly competitive in they
have insisted on retaining tariff barriers.
CHAIR—Senator Boswell is dead right: we are a world leader in the manufacture of fast
ferries. It is an industry I happen to know quite well. It is established in my state as opposed to
one of the two states. It was required to locate its manufacturing to Carolina rather than be able
to export to the United States directly because of the Jones act, which prohibited the purchase of
foreign-produced commercial vessels in the United States.
Dr Thurbon—Yes. May I also add that, in terms of adding restrictions on Australia’s most
competitive exports, this is a publicly stated policy on behalf of the US farm lobby and, indeed,
government. On page 4 of our submission we cite a quote from the Californian Farm Bureau
Federation. They say:
... [Australia’s] burdensome phytosanitary restrictions are currently limiting export opportunities. The Californian Farm
Bureau Federation requests that ... in addition to the standard WTO-based SPS language that is normally included in a free
trade agreement ...

I am terribly sorry; that is the wrong quote.
CHAIR—I suggest you take your time, Dr Thurbon, and maybe come back to us and point
out that quote. We are running up against a terrible deadline in time.
Senator FERRIS—Chair, I have not have a chance to ask a single question of these witnesses
and I am very much looking forward to doing so.
CHAIR—You will get your opportunity, but if you continue to interject you will waste the
time you will have.
Dr Thurbon—I have found the quote. I am very sorry for the mistake. It is still by the
California Farm Bureau Federation and it is on page 16. It says:
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It is essential that import-sensitive products, recognized as such by Congress on the TPA list and for which Australia has
highly competitive industries, should be excluded from tariff reductions. For instance … all types of fresh and processed
peaches, apricots, pears—whether canned, concentrate, preserved, fruit mixtures, frozen, pureed, etc. And if tariff
reduction exceptions are not allowed … should receive an extended tariff phase-out period—a minimum of 15 years … as
agreed in NAFTA.

This is exactly what they have got. It does not matter if it is just the view of the farm lobby.
Senator BRANDIS—That is what the lobbyist said. Of course—what else would lobbyists
say?
Dr Thurbon—Yes, but they have achieved it.
CHAIR—Do not react to the interjection, Dr Thurbon.
Dr Thurbon—The point that I would like to make is that this may be the view of a lobby
organisation, but they have been very successful in actually having this written almost word for
word into our agreement, as they have with the quarantine standing technical group. That was
the idea of US lobbyists. That was the quote that I started reading before, I am sorry. They
requested that the government insist on the establishment of a quarantine standing committee
through which American agricultural producers could pursue the elimination of Australian
quarantine standards. ‘Elimination’ is their term. That is almost word for word the rationale
being included in the agreement. It may be the view—yes, indeed—of farm lobbies in the US,
but they have well and truly worked themselves into being completely embedded in this
agreement.
Senator BRANDIS—Are peaches, apricots and pears, the three topics mentioned in the
quote, out of the agreement, are they?
Dr Thurbon—There are seasonal restrictions on stone fruits.
Senator BRANDIS—So they are out of the agreement?
Dr Thurbon—The tariff restrictions have been maintained and they are being phased out over
a very long period.
Senator BRANDIS—So they are being phased out?
Dr Thurbon—Over about 15 years.
CHAIR—I think we all know what is in the agreement. We do not need to cross-examine
each other on our perfect knowledge of the agreement. I want to conclude with a couple of very
general questions. We have not turned our minds to the Centre of International Economics study
yet. My reason is that I have not yet digested it, but doubtless I will, and we will turn our minds
to it. In assessing the economics of this agreement—the cost-benefit analysis for this
agreement—is it fair in your view that the $444.4 million provided to the sugar industry by the
government because of its announcement last week for assistance, which is in part a recognition
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of the fact that the government did not obtain any agreement from the United States on sugar,
should be included?
Prof. Weiss—Yes, of course. It is a direct outcome. The closure of our sugar industry is a
direct consequence of the agreement, so it is a cost.
CHAIR—If there are other sectors of the Australian economy that are adversely affected, is it
fair and reasonable in your submission to us that they ought to be—I do not want to put words in
your mouth—compensated at similar levels to that of the sugar industry?
Prof. Weiss—That would make it into a welfare policy, not a trade policy, and I do not think
that is at all the kind of deal that we want on the table. We have our welfare state for that, so we
should not accept a trade deal that involves having to compensate groups who are excluded from
the deal.
CHAIR—But you have reversed the onus—I question that, with respect—in a sense that the
government has already decided to compensate a particular industry sector.
Prof. Weiss—Then it does set up a precedent and it is hard to see why they should be
excluded.
Senator FERRIS—On page 3 of your submission you say in bold type:
Basing quarantine decisions on anything but the most stringent of scientific evidence runs counter to Australia’s short and
long-term economic interests.
Is that bold type sentence your statement?

Dr Thurbon—Yes.
Senator FERRIS—Can you take me to anywhere in this agreement—and I assume that we
are talking about chapter 7—where there is any suggestion that that statement of yours is not
reflected in the text?
Dr Thurbon—Yes. Both articles 7.4.3 and annex 7-A specifically state that the purpose of the
group set up to discuss quarantine are to do so for trade facilitation purposes. The aim of these
groups is to resolve trade disputes and to facilitate trade between parties.
Prof. Weiss—Article 7.4.3 says that the aim of this provision is to resolve trade disputes and
to facilitate trade between parties. That is almost word for word.
Senator FERRIS—However, it is agreed by both groups that science remains the basis for
the resolution of phytosanitary requirements. That is an agreed position by both groups. What
the agreement actually says is what you say—that is:
Basing quarantine decisions on anything but the most stringent of scientific evidence runs counter to Australia’s short and
long-term economic interest.
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That is exactly what the agreement reflects and what America agreed to. I just do not understand
why you are mischievously raising the possibility that Australia’s clean, green image is going to
be subjected to any undermining based on anything other than science. The National Farmers
Federation and all of its commodity groups as well as the American farm bureau and all of the
state bodies there, which are all very effective lobbyists for the particular groups that they
represent, are of course pushing envelopes, and well they should. That is their job as lobbyists.
CHAIR—I think that is asked and answered.
Senator FERRIS—Excuse me, Chair. You preambled many of your questions and I am doing
exactly the same. I have been quite patient on this.
CHAIR—I am just saying that the question is asked and answered, but please proceed.
Senator FERRIS—To complete my preamble, how can you assert, therefore, that the
comment you have made is under any form of attack?
Prof. Weiss—There are two points. One is that we have a perspective on the history of trade
negotiations. It is well understood and documented that, while agreements are fine in writing, the
United States does have a very strong reputation for being able to apply insistent pressure to
work the various bodies and vehicles that have been set up to achieve outcomes that have been
there all along in between the lines. We would be rather naive in this gathering—
Senator BRANDIS—Could you provide us on notice with those documents?
Prof. Weiss—Excuse me; allow me to finish. We would be extremely naive to assume that
somehow, because these words are written on the page and they do not actually say, ‘We aim to
remove Australia’s quarantine system,’ this was not the purpose of the body, given that it is
completely different from the body that exists under the WTO system. That is my second point.
The WTO already provides a mechanism—a legitimate forum—for countries who feel they have
been excluded on SPS issues and that these SPS issues are being used as a trade barrier. They
already have that forum. It is fine and it is used. The difference with this particular agreement is
that it will provide a regular standing committee or a forum—the Trojan Horse—for US trade
negotiators to put relentless pressure on our quarantine standards. If we look at that broader
historical trend—that comparative perspective that allows us to see who gets what in these trade
deals—then I ask you: are you not a little concerned about this measure?
Senator FERRIS—If you take that argument to the logical conclusion, you would not have
any trade deals anywhere. You would not have any discussions on trade anywhere, because you
would assume that each side was trying to undermine the other.
Prof. Weiss—No.
Senator FERRIS—Just a moment please. Do you have any evidence that you can provide to
the committee to substantiate the argument that you have just made—you did say it was well
documented that the United States provides this Trojan Horse example—that suggests that in
some way our trade position or any other trade position in the world has been undermined by the
United States with the Trojan Horse approach?
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Prof. Weiss—May we answer that?
Senator FERRIS—I asked it as a question.
Dr Thurbon—The USTR certainly intends that this body will be used as a vehicle to
pursue—
Senator FERRIS—What is the USTR?
CHAIR—That is the United States Trade Representative—in other words, the minister for
trade in the United States, Robert Zoellick. I would have thought you would know that.
Dr Thurbon—A press release from Robert Zoellick on 8 February states:
Food inspection procedures that have posed barriers in the past will be addressed, benefiting sectors such as pork, citrus,
apples and stone fruit.

So he certainly intends to use the forum to pursue what he sees as unjustified—
Senator FERRIS—Why wouldn’t he? That is the nature—
Dr Thurbon—If he sees them as unjustified barriers, why not pursue them through the WTO
dispute settlement mechanism?
Prof. Weiss—Exactly.
Dr Thurbon—Why establish a regularised, institutionalised forum to put US pressure on the
Australian quarantine system, unless you see some limitation?
Senator BRANDIS—Is it all a big conspiracy, is it, Dr Thurbon?
Dr Thurbon—I find that insulting and it just does not warrant—
CHAIR—That is an interjection. Ignore it.
Senator FERRIS—I still do not understand the point you are making that there are welldocumented examples—you said well-documented examples—of where the United States has
used agreements as Trojan Horses to undermine the sanitary and phytosanitary requirement of a
country.
Prof. Weiss—They are your words, not mine.
Senator BRANDIS—You said it was well documented. Where are the documents?
Dr Thurbon—The general point was that the US was not—
Senator FERRIS—No, it was not a general point.
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Dr Thurbon—It was not specifically related—
Senator FERRIS—You said it was well documented.
Prof. Weiss—I made two different points. One was about the history of trade negotiations
involving the United States, not about SPS issues. It was about the history of trade negotiations
and the pressures that are brought to bear by a world superpower. It does not matter if it is
Germany, Japan or China tomorrow, but being in that position a superpower has the capacity and
aim to bring about relentless pressure. This is well known—
Senator FERRIS—You are suggesting that Australia does not have the courage, the guts or
the intellectual capacity to defend its own science using its own negotiators, to be able to meet
the alleged superpowers of the world on the basis of science and argue for access either to our
country or to theirs for our products. I am asking you if you can please provide me with the
documentation that shows that this is something the United States has done consistently, because
I think that is what you said. The Hansard will show it.
Dr Thurbon—Yes, I can.
Senator FERRIS—I am conscious of time, so I will leave it at that. There are many other
issues that I can pursue but I think the quarantine one is mischievous to undermine.
CHAIR—I hear what you say. Thank you, Senator Ferris.
Senator BOSWELL—Did this document only become available today?
Prof. Weiss—Yes, and we apologise for that. We have only just come back from overseas and
we have been working around the clock to produce it.
Senator BOSWELL—That is okay. I really need to read it a bit more, but you make an
assessment in the document that farmers and rural Australia are not going to do particularly well
out of this and you cite the beef industry as an example. Am I correct in that?
Dr Thurbon—What we see is that what is being presented as a win is not the win that
Australian industry would expect—that is, as we have done for the US, the immediate
elimination of tariffs and quotas on our exports to the US. That is what we have done for them.
That is what we define a free trade agreement as, so we do not see that as a win.
Senator BOSWELL—The industries actually do see it as a huge win. Running through the
submission of the dairy industry, they believe that it is worth about $3½ thousand per dairy farm
on average. The beef industry are overjoyed with it. Let me say that in the submission of the
NFF, and I would imagine that of the beef industry, they would support the free trade agreement.
It has huge benefits for the fishing industry; it has huge benefits for most industries. I take your
point about the change of seasons and avocadoes. You have made an assumption that the
industries will not do well out of it, but the industries themselves say that they are going to do
well out of it. I think they would know better about their own industries than you would. Is that a
reasonable conclusion?
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Dr Thurbon—Yes, I take your point. But we are not trying by any stretch of the imagination
to say that individual industries or sectors will not benefit. That is certainly not what we are
trying to say. We are trying to say that, first of all, the gains have tended to be overstated and
that, when you compare what we set out to achieve in the beginning, which was a
comprehensive, not lopsided, deal, this does not measure up. The major point is that the wins
have been overstated, and when you compare them with the costs, especially the risks that we
have outlined in the documents in points 1-4, those wins are not worth the cost and indeed could
be pursued through multilateral forums.
Senator BOSWELL—We have been spectacularly unsuccessful in achieving anything
through multilateral forums. I have been waiting in the Senate for 20 years to have these magical
tariff breakthroughs.
CHAIR—That is not true. Ask the beef industry.
Senator BOSWELL—Even when Senator Cook was trying to negotiate, he was spectacularly
unsuccessful.
CHAIR—It is not true.
Senator BOSWELL—He had a few wins.
Dr Thurbon—I do believe, though, that the beef industry may feel some pain at the fact that
an 18-year phase in is longer than any developing country has ever been allowed to effect
structural adjustment in any of its industries. The fact that we have not even managed to get the
US to do what we require developing countries to do is I think a real indictment of this
enormously lopsided process.
Senator BOSWELL—Of course everyone would want a perfect result—we all want to go for
gold. But sometimes when gold is not available silver is a better option than nothing.
Senator CONROY—You have done a Thorpe and fallen off the block.
Senator BOSWELL—No, we have not done a Thorpe; we have brought home—
CHAIR—We are running terribly late. We have some other witnesses that we want to bring
on. Please concentrate on the subject.
Senator BOSWELL—Do you believe that the rural industries that have their own lobby
groups, their own intelligence and their own advocates know more than people like you who
have not had the experience in these industries? Would you consider yourself more of a dairy
authority than the Australian dairy farmers?
Prof. Weiss—I think Dr Thurbon’s point already has been made and that is that we certainly
do not deny that some sectors have some gains here—
Senator BOSWELL—But this is not some sectors; it is most sectors.
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Dr Thurbon—Yes, but if you add in the added risk of quarantine for agriculture, I am sorry
but—
Senator BRANDIS—Are you experts on quarantine?
Prof. Weiss—Pork, poultry and citrus have all had much to say about the risks to their sectors.
Senator BOSWELL—Of course they have had much to say. You will see that no-one has
defended them more than I have if you go through the Hansards.
Senator CONROY—Especially the banana growers.
Dr Thurbon—Yes, it should serve as a timely warning—
Senator BOSWELL—We have an agreement in the government—and it is bipartisan with
the Labor Party—that our quarantine is strictly on a science basis only. It is bipartisan—
CHAIR—Don’t ask me to make a critique of it, Ron.
Senator BOSWELL—and it is robust. I do not think anyone would move off it. My colleague
asked about what happened with the bananas. Under the world trade agreement anyone has a
right to present a case to Biosecurity. It is not the government that says, ‘We will bring in
bananas.’ The Philippines can say that they want their bananas Biosecurity tested. The bananas
are not coming into Australia as yet. The debate is vigorous and continuing. Therefore, you
cannot say that Australia has bowed its knee and let products come in under—
Senator FERRIS—Anything but science.
Senator BOSWELL—anything but science. Senator Ferris and I have defended that
rigorously.
Dr Thurbon—Not at this point, but could I just make our point on quarantine entirely clear.
Senator BOSWELL—You make the point ‘not at this point’.
Dr Thurbon—Yes, but could I make our point on quarantine entirely clear. We are
establishing this consultative body at the behest of the US farm lobby—
Senator BRANDIS—No, it is by agreement between two nations—Australia and the United
States.
CHAIR—Senator Brandis, you know better than to carry on like this. It may be your
objective to make a farce of this hearing but it is not ours.
Senator BRANDIS—I am just objecting to what the witness is saying the agreement says.
Prof. Weiss—You are not in parliament now.
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CHAIR—Please let the witnesses answer. We are running so far behind I might have to move
to the next witnesses if we cannot complete this session and pick it up tomorrow morning.
Dr Thurbon—I will make this point quickly. The body being set up was a suggestion of the
US farm lobby. It was a suggestion designed to pursue what they call ‘the reduction and entire
elimination of Australian quarantine standards’. The US industry has already put dollar values on
the anticipation of the elimination of our quarantine standards. US Trade Representative Zoellick
himself has said that he will use the forum to address Australian quarantine barriers in key areas
in which the US has diseased produce and we have disease-free produce. So all we are saying is:
if you just look at what the US—I do not know if we have to bring the US farm lobby here to
say, ‘We will use this to pressure you guys to change your quarantine laws’—
Senator BOSWELL—If they might pressure us—
Dr Thurbon—It is there in black and white in the paper.
Senator FERRIS—Where is it?
CHAIR—Senator Boswell, do you have another question?
Dr Thurbon—It is here.
Senator BOSWELL—I do. I want to challenge that.
Dr Thurbon—It is page 4.
Senator BOSWELL—Dr Thurbon, of course people are going to push the envelope. People
are going to try to get access for their products into our market, and we will try to get access to
theirs. But you were drawing a hugely long bow in saying that we are going to bow to pressure
and completely abandon our scientific barriers.
Dr Thurbon—So why not just stay with the tried and true method of pursuing any quarantine
related disputes that we have through the very effective channels of the WTO? Why do we need
an institutionalised mechanism of pressure on Australian quarantine laws to regularly meet with
US representatives; why is this necessary?
Senator BOSWELL—But because that goes into an agreement you cannot just leap to the
conclusion that we are going to abandon—
Senator FERRIS—That we are going to fall over.
Dr Thurbon—Then why even do it?
CHAIR—We are beginning to debate the answers now. We all have views about the answers.
This is the view of the witnesses we have invited to come forward and give us their opinion.
They have given it to us.
Senator BOSWELL—But it is going on the record.
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CHAIR—I know, Senator Boswell. We have heard the views—
Senator BOSWELL—It cannot go unchallenged.
CHAIR—You cannot talk over me. That is their view. We have heard the views of various
senators at this table. The views differ. Hallelujah! This is a democracy. They are entitled to their
opinion.
Senator BRANDIS—Are Senator Boswell and Senator Ferris not entitled to challenge it?
CHAIR—Yes, that is exactly right. They have done so, and I am now going to move on.
Senator HARRIS—I will ask that my questions be taken on notice. In your submission you
list the four issues very clearly. Could you provide the committee with the changes you perceive
could occur and what you assess to be the likely impacts of those changes? Could you also
provide us with the ‘scientific rigour’ to back up the statements? In conclusion, on page 11, you
ask why the Australian government has agreed to abolish its industry development program at
the same time when the US is moving to strengthen its own. Could you provide for the
committee the sectors where you believe we are abolishing our industry development program
and the mirror images where America is strengthening theirs?
CHAIR—Thank you very much, Senator Harris. You have scored Brownie points with the
chair for doing it that way. Are you able to take those questions on notice?
Prof. Weiss—Yes, of course.
Dr Thurbon—Yes, indeed we are.
Senator O’BRIEN—I am interested in your comments about the interaction on quarantine. I
want to draw your attention to the banana issue. You would be aware that Biosecurity Australia
proposed in a draft import risk assessment that we not allow Philippines bananas into Australia
because of disease. The Prime Minister went to the Philippines and proposed to establish
between the Philippines and Australia a body similar to the one that is being established under
the free trade agreement between Australia and the United States. Subsequent to that
announcement Biosecurity Australia changed its import risk assessment and proposed to allow
banana imports into Australia. Is that the sort of precedent which you would say justifies
concerns about the model which is being proposed in this free trade agreement?
Prof. Weiss—That is a very good example of the kind of pressure that we are alluding to.
Dr Thurbon—We should also point out that the majority of Philippines bananas exporters are
US companies.
CHAIR—That concludes this section of the hearing. We will see you tomorrow morning at
the roundtable in Canberra. Thank you very much for your attendance.
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[4.25 p.m.]
GAILEY, Ms Lynn Elizabeth, Federal Policy Officer, Media, Entertainment and Arts
Alliance
KARVAN, Ms Claudia, Member, Media, Entertainment and Arts Alliance
WHIPP, Mr Simon, National Director, Media, Entertainment and Arts Alliance
CHAIR—I welcome the representatives of the Media, Entertainment and Arts Alliance. We
are at the sharp end of dealing with this agreement that excites a fair bit of commentary, and
members of this committee obviously have strong views. Please take this opportunity to speak to
your submission and then I will invite members of the committee to ask questions.
Mr Whipp—Thank you for the opportunity of addressing this committee on issues which are
of great concern to us as an organisation. We have decided that Lynn Gailey, our federal policy
officer, will speak about the economic analysis of the agreement. I will address three issues: how
what the alliance sought is different from what has been negotiated, a practical example of what
the outcome in new media will mean in relation to the proposed terms of the agreement and the
value that Australian cultural productions bring to Australia. Ms Karvan will speak about the
agreement and its terms from a performance perspective.
CHAIR—Please proceed. I notice that we have lost a few members of our committee. That
may speed proceedings this afternoon.
Ms Gailey—We did not include in our submission any reference to the Centre for
International Economics report, primarily because it was not available until last Friday and it
was not possible for us, therefore, to analyse that report and make comment. That being said, it
has still been very difficult to try to absorb in this time frame what the CIE report is saying.
However, we are somewhat concerned—and we acknowledge that we are not economists—that
a year or so ago the CIE was saying—
CHAIR—You can speak to the assumptions, however. If you do not want to talk to the
econometric calculations involved in that study, the assumptions upon which those calculations
are based are within the realm of anyone to talk about.
Ms Gailey—The report that was released last year indicated that the net benefit to Australia
will be roughly $4 billion annually. It relied on a number of assumptions that have not been
realised in the text that has now been released for the agreement. It also relied on an exchange
rate that has varied dramatically. Last year’s report was assuming an exchange rate of 50c in the
dollar and the rate is now roughly 75c in the dollar, and that has a considerable impact on the
annual anticipated benefit. In addition, in current exchange rate terms there was an expectation
of liberalisation in sugar that did not materialise that was accounting for some $500-odd million
annually. So those two things alone, we would have thought, would have resulted in a
considerable diminution in the anticipated benefits.
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In the report last year CIE did not canvass the impact that the agreement would have on the
audiovisual industries and noted to that effect in their report. They also did not do any analysis
of the impact it will have on broader cultural industries. In this report, as far as I have been able
to ascertain, there is no mention of the impact on the cultural industries or specifically on the
audiovisual industry. We remain concerned that any impact, negative or otherwise—although we
believe the impact will be negative—on the audiovisual industry, which is currently estimated to
be worth about $1.75 billion annually in Australia, has not been taken into account in those
costings.
We also note that—and we have not done the work, because we were of the view that it was
the government’s very strongly held position that Australia would never concede to an extension
of copyright term—in meetings last year the Minister for Communications, Information
Technology and the Arts, Daryl Williams, made it clear that this was a non-negotiable point for
Australia because of the very considerable cost that would accrue to Australia to its detriment
were we to accede to the US request to extend to 70 years. Taking that at face value, and
believing that extension of copyright term is not a matter for inclusion in a trade agreement—
that is, that it is something we can do at any time, should the Australian community and the
parliament believe it is in our best interests—we have done no work on the financial impact of
that. Relying on the minister’s assertions and on work that he referred to that has been
undertaken by DCITA to demonstrate that—work which we understand is not in the public realm
at the moment—we are concerned that it also has not been taken into account in the CIE report.
Indeed, the CIE report seems to imply that the extension of copyright term will have a negligible
impact, an implication we suspect to be untrue and one which we know from DCITA to be
untrue. In the interests of time, I will leave my comments there and let Simon take the reins.
Mr Whipp—Thank you. As I said, I will deal with three issues. The first is how what we
sought is different from what was negotiated. What we sought, moving into the negotiations of
the free trade agreement, was a comprehensive SAFTA exclusion for cultural industries—that is,
for the government to be free at any point in time, in any medium and in any way to support and
promote Australian culture. What has been negotiated by the government is almost diametrically
opposed to that—that is, the government has tied the hands of both the media in how it may
support and promote Australian culture and Australia generally in how it may support and
promote Australian culture and in its timing of support and promotion of the Australian culture.
As a result of what has been agreed, for example, no action can ever be taken to promote
Australian films in Australian cinemas, as has been done in Korea. No action can ever be taken
to impose transmission quotas on pay television if it is determined at any point in time that the
expenditure tests do not meet Australia’s cultural needs. The hands of future governments are
tied in respect of the mediums, the timing and the ways in which they can support and promote
Australian culture.
What is the government asking us to accept in relation to new media? In new media the
government is proposing that future governments’ hands be tied in similar ways. Firstly, the only
new media services which may be regulated for local content will be interactive media services,
so any new media which is not interactive—for example, 3G telephony, which we have referred
to in our submission—will not be available for local content regulation. As we have indicated in
our submission, the first dramas specifically for 3G telephony—one-minute dramas produced by
News Corporation—have now been produced in the United States. There will be no ability to
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impose local content rules on 3G telephony or on any other non-interactive medium in the
future.
Senator CONROY—When you say ‘drama’, are you referring to an ad?
Mr Whipp—A series of one-minute dramas are being communicated via 3G telephony to the
people who are subscribers of that service. If the service is an interactive service then the
government must be able to demonstrate that Australians have inadequate access to Australian
content on that service. The presumption therefore is that the US must already be dominating the
Australian market, as they did with television, before regulation may be introduced. There are
two problems with this. The first is that the term ‘inadequate’ is uncertain and is therefore open
to challenge. The second is that, as a result of the requirement that we may not do anything on
the introduction of a new technology but must wait for the finding that Australians have
inadequate access to Australian content, we can seek to regulate on this new medium only once
the new medium has been inundated with content from overseas. At that point we must go to the
people overseas and ask them whether we are able to, in accordance with the provisions of the
agreement, regulate for local content on that medium. That is the wording in the agreement—we
must consult affected parties. The understanding we have from the negotiators is that the
affected parties referred to in that provision in relation to new media would include the United
States industry.
The agreement says that any rule introduced may be only the minimum necessary and no more
trade restrictive than necessary and not be unreasonably burdensome. Again, these words are
uncertain and open to disputation. Finally, it states that any rule can only be imposed on a
company carrying on business in Australia. Therefore, the rule could be avoided in two ways. A
company could set up its operations in Nauru or any foreign territory and provide content to the
Australian public that way. The other concern, which is in our view probably more likely, is that
Australian media outlets, if any exist, will be purchased by foreign counterparts and owned by
one of the majors. Given the foreign ownership provisions in the agreement in relation to media,
it is likely that that is an inevitable consequence. The likely effect of all of these combined
means that no regulation in new media will ever be introduced.
What is the value that Australian cultural production brings to Australia? What value can we
place on the pride Australians felt at the opening ceremony of the Olympic Games? We all
remember the trepidation as we approached the opening ceremony and the fears we all had as to
how Australia would be portrayed. But we all remember how proud we felt as a nation that we
presented ourselves to the world as a modern multicultural nation rich in history and with great
prospects for the future. I could talk about the dollars in tourism expenditure generated as a
result or the number of Australians employed for the Manchester Commonwealth Games or the
Athens Olympics, but I will not. What value can we place on the pride of all Australians when
Catherine Martin, Lizzy Gardiner and Geoffrey Rush are acknowledged as the best in the world
in their fields at the Academy Awards for work performed on Australian films, filmed in
Australia with total Australian creative control?
I could talk about the number of offshore feature films such as Matrix and Star Wars produced
here as a result, the amount of revenue generated and the number of jobs created but I will not.
What value can be placed on the understanding of the importance of Australia as a nation both
for its own population and for the world which flows from the production of documentaries like
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the five-part documentary series—and unfortunately the people who might best have heard this
are not here—The Liberals: 50 Years of the Federal Party? We fear that the economic modelling
of the proposed free trade agreement has been undertaken by people who know the cost of
everything and the value of nothing. We ask that you not make the same mistake.
Ms Karvan—Thank you very much for the opportunity to put my views to you today as an
Australian performer. In July last year when I appeared before the Senate Foreign Affairs,
Defence and Trade References Committee inquiry into the proposed US-Australia free trade
agreement I reminded the committee of how open the Australian audiovisual market is to foreign
productions. The proposed outcome of the free trade negotiations for the audiovisual industries
means that these figures need repeating.
From September 2002 to April 2003, 76 per cent of new programs on Australian network
television were from outside Australia. Only 28 per cent of new hours were from non-US
sources. The majority of overseas programs on Australian commercial free-to-air television are
already from the United States with the balance principally derived from the United Kingdom. In
2000, of the 250 feature films released, 67 per cent were from the United States and they
accounted for 90 per cent of box office takings. That does not leave much space for us in the
Australian market. Conversely, in the US, 96 per cent of new programming was generated inside
the US; in the UK, the figure is 91 per cent. So that does not leave much space for us in the
overseas markets.
Australians do like to watch, hear and read about Australian stories and Australian points of
view but, as I told the committee in July, popularity alone is not enough to secure the future of
Australian stories. It is far from a fair playing field when it comes to the economics of film and
television production. We all know that the US and UK television product is sold into the
Australian market at a fraction of the real cost of production. A US $1 million per hour series
fully financed out of the American market can be sold to an Australian broadcaster for $A20,000
to $A65,000—which is quite a bargain. An Australian drama series will cost between $350,000
and $500,000 per hour to produce in Australia. So it is not hard to do the maths. There is quite an
incentive already to fill our screens with American voices and American stories. That is why, in
the vast majority of cases, anyone who is currently obliged to comply with local content rules
only does the bare minimum required—it does not make economic sense to do anything else.
When I appeared before the committee in July last year, I urged the committee to ensure that
all trade deals have exclusions for cultural industries similar to that in the agreement negotiated
between Australia and Singapore—a comprehensive cultural carve-out from the agreement.
What has been agreed in this proposed agreement falls a long way short of what we sought. I
will take the two examples I talked about previously: cinema and television. For pay television,
what the government has agreed means that, at best, we can look forward to seven per cent of
Australian programs on drama channels and less than four per cent on children’s, education, arts
and documentary channels. There will never be any Australian content rules for sport, news,
music or any other genre of programming on pay television. For cinema, we may never
introduce any local content rules. If the US distributors—like Fox, Warner Bros and Universal—
buy our cinema chains, which is now more likely as a result of the investment provisions of the
proposed agreement, what hope will we have of Australian films like Shine, Lantana or Muriel’s
Wedding being screened at all?
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What has been agreed means that the hands of future governments will be tied; the ability to
support and promote Australian culture will be restricted. What I am afraid will occur is that
shows like the Secret Life of Us and All Saints and films like Lantana and Shine will not be able
to be made in the future. These are the stories that resonate with us because they have Australian
faces telling Australian stories. What we may be subjected to is a diet of American Idol,
Paradise Hotel and Newlyweds: Nick and Jessica. As good as some US shows are, they cannot
nourish us as a nation the way an Australian program does because Australian programs tell the
audience that being Australian is important, that it is not just overseas where stories are told and
that it is not just overseas where things happen.
Of course it would be nice if some Australian films had the budget of average American
films—$100 million instead of the average of $5 million. Either way, we want to see local news
alongside CNN and laugh and cry at Australian dramas as well as blockbuster American ones.
While it is good to see a few Australian faces on American screens, they would never have got
there without opportunities to shine in Australian productions telling Australian stories. So I urge
you all to rethink this proposed agreement. If the clauses on Australian culture cannot be
considerably improved then, in the interests of all of us and the future which we are making now
for our children and their children, we urge you to say no to this proposed agreement. Thank
you.
CHAIR—I have one question. We have all been over this ground reasonably well before. Ms
Karvan has just told us about the evidence you gave to us when we were in the format of a
Senate standing committee last year. You have given submissions to the Joint Standing
Committee on Treaties as well. We have the draft text now of the agreement so we can see what
is proposed, or near enough to what is proposed subject to a legal scrubbing of the text. We have
now the modelling that has been done and upon which post fact the government is basing part of
its argument as to the merit of this agreement. We are at the sharp end. In the next couple of
months in the Senate we are going to have to move our bodies from one side of the chamber to
the other according to whether we are going to vote for this agreement, vote against this
agreement or insist on conditions on this agreement were it to go ahead. They are the three
options we have.
I do not want, in any way, to limit anyone’s right to put new and fresh arguments or to reemphasise the key points of the earlier arguments but I would be grateful if the alliance could
look at the agreement and tell me whether there is different language from what is already there
that would assuage your concerns about the agreement in its current form. Is it amendable? If it
is amendable, what other words would you use to amend it? I do not expect you to have them on
tap right now. If there are such words—and there may not be—I do not expect you to be able to
tell us now but you could give some thought to it and come back to us because if we were to
accept your submission we would need to look at how we would integrate the burden of it in the
language of the agreement.
Mr Whipp—I can respond by saying that the amendment would be so fundamental as to take
it back to a clause much more similar to that which was negotiated in the SAFTA. In a
discussion with the Prime Minister prior to the final round of the negotiations we accepted that
the provisions in relation to free-to-air television only could be grandfathered in an annex 2
reservation. But in relation to pay television and new media it was our view that there was no
concession which could be made there. I am happy to take your question and reflect upon it.
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CHAIR—Are you going to add something to that, Ms Gailey?
Ms Gailey—We commented in our submission about a number of specifics.
CHAIR—Yes, I have seen that.
Ms Gailey—As we articulated, we hope that whilst the agreement is going through its legal
scrub a number of the concerns we raised will be addressed but we are unclear as to whether
there is going to be an opportunity to see the manner in which they might be addressed and
whether that would exacerbate or alleviate some parts of our concerns.
Mr Whipp—Your question relates, as I understand it, Senator, to a more fundamental change
to the text of the agreement, not just the concerns about how individual words might be
interpreted which we have provided comment on in our submission. Your question, as I
understand it, relates to a more fundamental review of the terms which were negotiated. Is that
correct?
CHAIR—Yes. I would like to say, firstly, that I have seen documents legally scrubbed when I
thought I knew what the intention of the document was beforehand and after it had been legally
rendered I was better educated about the intention of the document. My initial assumptions were
not quite the same as the final form assumptions. I do not make that allegation necessarily about
this document; we will wait and see. The question of the amount of notice we will get to make
up our minds about the formal, final legal text is the second matter that you have mentioned and
we are alert to that. We will obviously want to make up our minds on the final document not on
the draft document.
Secondly, it may just be that it is not amendable, in which case you should tell us that. I
speculate—I have not talked to any members of this committee about this—that there is
considerable sympathy for the arguments that you put. Therefore we might want to see—and
again I speculate; I have not talked to anyone on our committee about this—whether your
suggestions can be integrated or assurances obtained. In any case, when the negotiators appear
before us—and when they give us assurances, as they have in the past, about understandings and
meanings—I would want to examine them on what you are seeking, to see whether or not there
is any field where we can implement the two.
I say all of that without prejudice. None of it means that we are committed to doing any of this
but it would help us in the exercise of trying to finalise this thing quick smart so that we are not
caught out halfway through our inquiry by an election campaign with these matters hanging over
the campaign, and so that we can inform the Australian people honestly and directly.
Ms Gailey—We are happy to provide you with that.
Senator CONROY—I had a discussion earlier today with the Australian Coalition for
Cultural Diversity on new media and I was hoping that they would have a greater understanding
or definition of the words ‘interactive audio and/or video services’. I am afraid we were not able
to come up with any great answers this morning. I am hoping you guys might have a better
definition for me. What is your interpretation of it?
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Mr Whipp—The problem with the language is that there is no such thing as an interactive
video service. Video is a technology which is linear and non-interactive by nature. The problem
with that language is that it is contradictory in itself. As we have argued in our submission, there
is such a thing as an interactive audiovisual service, but video is that thing you stick in your
VHS and play on your machine—it is by nature not interactive. There is no definition in the
agreement. You are saying, ‘Would it be possible to come up with one?’ I suspect it would be
possible to come up with one, yes, but I have not put my mind to that for today’s hearing.
Ms Gailey—It would appear that the use of those words in the agreement was to pick up the
concept of new media as maybe now known or being developed or those which we have yet to
dream up. Our concern is that the use of ‘interactive’ does not capture all those because, as
Simon referred to earlier, the broadcasting of sitcoms via 3G telephony is arguably no more
interactive than going home and turning on your television set by pressing a button and picking
the channel you want. So it is quite likely that all those things will fall outside of interactivity in
the first place. We were seeking something that would be much more broadly based and would
capture all new media.
Mr Whipp—Or basically any media not currently regulated.
Senator CONROY—And you think this is not a big enough catch-all?
Mr Whipp—No.
Ms Gailey—No.
Senator CONROY—The coalition this morning felt that it was very broad, but they were
more concerned about the e-commerce chapter conflicting with it.
Ms Gailey—The problem with the e-commerce chapter is that I think the negotiators
delivered what we had been led to believe they were seeking, which was to ensure that the
manner in which the e-commerce chapter was drafted would not in any way make inadvertent
commitments in respect of the delivery of content. The drafting intentions were that all of the
reservations in relation to the services chapter would be able to override any commitments to the
extent that they dealt with content that might be made in the e-commerce chapter. The problem is
that that was looking at drafting a best standards e-commerce chapter and picking up the SAFTA
reservations—having all reservations with respect to cultural industries, including audiovisual,
being annex 2 reservations. It has come undone because the reservations in respect of the
cultural industries were not achieved in line with SAFTA.
Senator CONROY—You made the point, Mr Whipp, about video. Do you think that that was
an accidental or deliberate attempt to exclude digital or would you include digital in there? What
is your perception?
Mr Whipp—Video is not digital. It is a point which could be challenged by the United States,
if we were to seek to regulate in this area, because a DVD is not a video.
Senator CONROY—Have you raised this with the government?
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Mr Whipp—Yes, we have raised it with the government.
Senator CONROY—Is this one of the issues that they will possibly clarify?
Ms Gailey—We have raised it with the government, we have raised it with the negotiators.
Senator CONROY—What do they say their intent was?
Ms Gailey—New media. Their intention was that it be as broad as possible. Our concerns, as
Simon said, go to the fact that it is technology specific and it is nowhere near broad enough to
capture all media that might be developed and come on line in the future.
Senator CONROY—So ‘audio’ and ‘video’ makes it technology specific?
Ms Gailey—Our view is that it should be ‘audiovisual services’.
Senator CONROY—Would that capture your 3G?
Mr Whipp—No, it would not. The word ‘interactive’ should be removed. It should be ‘any
audio or audiovisual services not currently regulated’, but I do not want to be held to words
which I say now. I am happy to provide you with some language later.
Senator CONROY—Sure. That is why I am asking you. You understand the issues far better
than I do. I liked the fact that ‘interactive’ was in there because, in my view, when there is a
potential new service where you just press a button and you get the movie in on digital direct
from Hollywood, so speak, that would be interactive. So I thought that that would capture it.
Ms Gailey—No.
Mr Whipp—It restricts the technologies to which you can apply regulation. The language
which is most common in contracts for performers, writers, directors and producers is ‘any
media now known or hereafter devised’. That is the language which producers use and which
Sony uses in performers’ contracts. That is the type of language which we would be looking for.
Senator CONROY—So by taking the word ‘interactive’ out you actually think you would
still be capturing it because you would then have a broader definition? By putting ‘interactive’ in
you have actually made it narrower?
Mr Whipp—That is exactly right.
Senator HARRIS—There may be a typographical error in your submission which does
change the structure of part of your submission. In the box on page 3 you have:
The Alliance believes that:
•

cultural goods cannot by ...

Ms Gailey—It should be ‘be’.
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Mr Whipp—Thank you very much.
Ms Gailey—I apologise for that.
Senator HARRIS—That helps me enormously.
Ms Gailey—It would also appear that the formatting of that box may have come slightly
unstuck. The third dot point under ‘the Alliance supports’ says:
•

comprehensive reservations for cultural industries in all trade agreements that ...

The following points, bar the last one, should be a subset of that.
Senator HARRIS—Thank you. I was going to ask you to expand on the dot point ‘are
technology neutral’. I would still like you to do that if you would not mind.
Ms Gailey—That is the point we were just making in respect of the wording in the text that
refers to interactive—interactive audio and/or video services. ‘Video’ is technology specific
terminology. The wording we prefer, as Simon indicated, is—
Mr Whipp—’Any other media now known or hereafter devised’.
Senator HARRIS—Yes. Would it also assist if the word ‘interactive’ was better defined as
‘where the viewer can alter or contribute to the end result’?
Mr Whipp—We come back to our view which is that the word ‘interactive’ is restricting the
scope of the government’s ability to regulate. At the moment free-to-air television is the main
means by which people are receiving cultural product. If the main means by which people are
receiving cultural product in 20 years time is the phone then we would want the government to
be able to regulate that. That is why we say the language of the agreement needs to be neutral,
and the addition of the word ‘interactive’ is unhelpful.
Senator HARRIS—I come back to the second point in the same box about a positive list
rather than a negative list being a far better approach to the exclusions on being able to have
reservations.
Ms Gailey—It is our view that positive listing agreements provide more certainty in that
everyone is absolutely certain what commitments you are making rather than ending up one day
with inadvertent consequences. But, that being said and recognising that this agreement is a
negative listing agreement, as is SAFTA, it as our view that as far as it is possible to foretell the
future the reservations in SAFTA should be sufficiently comprehensive to enable the government
to do whatever it wishes to do in pursuit of its social and cultural objectives in the future. But we
do recognise that this is a negative listing agreement and that is what we are working with.
Senator CONROY—We have had a lot of gloomy pictures painted today about the possible
consequences and likely impact and the death of Australian voices. There have been many times
in the past where new technology has threatened to wipe out an industry. Videos were going to
destroy cinema, and ultimately they led to resurgence in cinema. Is some of this a little like
crystal ball gazing where it is the worst-case scenario being painted? Radio still survives despite
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TV. Will free to air still survive despite pay TV? We make the joke that it could be on your
wristwatch or on your phone in the future.
Mr Whipp—We cannot know, but nor can you. That is the only answer that we can give. We
do not know whether free-to-air television will survive. What we do know is that there is already
technology in the US which makes the survival of free-to-air television less likely. You are
probably aware of it. It is called the TiVo. It means that people can watch television free of
advertising, even if they are watching free-to-air television, which has ads in it. I can put my
TiVo on to record All Saints at 8.30 on a Wednesday night. I can come home at 10 to nine, start
watching at 10 to nine and finish watching at 9.30, which is the same time as someone who
started watching at 8.30, and I can screen out all the ads. So if it takes hold, that type of
technology will mean that the advertising model of free-to-air television will no longer apply.
People will be looking for other ways to make their business work.
Senator CONROY—But won’t that apply to pay TV as well? Won’t that technology be able
to be used? There are plenty of ads on pay TV now.
Mr Whipp—The technology will apply on pay TV. Let us look at how the agreement would
apply to pay TV. In a scenario where free-to-air television does not exist, we are left with pay TV
television. What has the government agreed to in relation to pay television? It has agreed that the
maximum content that we can have on pay television is 10 per cent expenditure test on drama
channels—subject to consultation with the US, 20 per cent—10 per cent expenditure test on
documentary channels, 10 per cent expenditure test on arts and educational channels, and
nothing on any other channel: nothing on news, nothing on sport and nothing on music video
clips. All of those will be free of local content regulation. The expenditure requirement will be
the only mechanism by which we can support Australian content in pay television. There will be
no other type of mechanism which can be introduced. Those will be the maximums that can be
introduced. That is a very frightening prospect for us.
Ms Gailey—Senator Conroy, to go back to your point about if this could also apply to pay TV,
if TiVo takes up, pay TV has another revenue stream, which is its primary revenue stream:
subscription.
Senator CONROY—But subscription is not going to be enough to make it survive, surely.
Ms Gailey—It depends on their output costs, and they are primarily programming.
Mr Whipp—And if there is no choice but to subscribe—in other words, if the only way you
can receive audiovisual content into your home is to pay, and the view of most media
commentators is that we are increasingly moving towards a user pays model—then that is the
outcome that we are going to be left with.
Senator CONROY—I appreciate how pay TV has developed overseas. It has struggled in
Australia. We have been late to take it up. The primary driver of the uptake in the UK—I cannot
speak for the US—was them ultimately buying the premier league soccer rights. It was
considered to be struggling before they bought the rights. That drove people to take up pay TV.
Sport has been a primary driver. In Australia we have the antisiphoning laws, which anybody
from pay TV will tell you they want to dump. They can tell us twice a day but they cannot make
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their message to us as policymakers any more intent. They want to be rid of it because ultimately
it will drive their pay TV subscriptions.
With the antisiphoning laws in place—and I do not even see this mob wanting to get rid of
them completely; they are tinkering at the edges but they are not trying to get rid of them—what
do you see as the drivers of pay TV to force this takeover? It is currently considered to be too
expensive for the majority of people. I saw on the weekend that they were claiming 200,000-odd
people were taking up the digital service. Because they did not say ‘new subscribers’ I am
presuming that it is largely the existing customer base. The new digital service is more expensive
again. What are the factors that will drive pay TV taking over? I appreciate you saying that there
is going to be a crowding out at the other end as the ads are screened out, but what is going to be
the driver to make people take up pay TV here in Australia?
Mr Whipp—If technology means that there is no more free to air then it becomes a question
of: do I pay for my Channel 7 plus multichannels and Channel 9 plus multichannels and Channel
10 plus multichannels plus potentially a fifth network or do I buy a package of pay television?
Interestingly, in the United States it is not necessarily sport that drives pay television. The high
end quality drama production that we are getting in Australia from the US, the Sopranos, Sex in
the City, and a number of other shows, all come from HPO, which is a pay TV station. It is a
different scenario in the US.
Senator CONROY—It is tragic, probably, for your members and Ms Karvan that Australians
have not flocked to the drama genre quite as much as our US colleagues. I am not sure I can see
that changing. As you say, we are talking 20 or 30 years down the track regarding your concerns.
I cannot see drama driving it quite as much.
Mr Whipp—I come back to this answer: we do not know and nor do you. In the US the way
they increased the penetration of pay television was by dropping the subscription rates. If
subscription rates are dropped here then maybe more people will take up on pay television.
These are all things which are hypotheticals and we cannot know whether they are going to
happen.
Senator CONROY—At the moment they are going the other way. The new digital
subscription is considerably more expensive than the existing basic thing.
Mr Whipp—For those people who are taking it up, yes.
Ms Gailey—What is going to happen with advertising in the event, say, of rapid take-up of
TiVo we can only speculate about because, clearly, the States is leading the way in other ways of
delivering advertising messages—whether they are embedding advertising, whether there is
product placement or whatever it is they are the kinds of changes that will play out over the
coming decades. We feel that we are completely unable to predict in any meaningful way.
CHAIR—I will ask one last question because some of my coalition colleagues have gone and
perhaps this is a question they would ask. Why should Australian artists be worried about this
agreement? Australian artists, technicians, directors and writers get jobs in Hollywood.
Hollywood has made the connection about how rich a mine Australian arts is. Given that that
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connection has been made, this agreement will help to give greater recognition to the Australian
community and more jobs for actors, writers, directors, et cetera.
Mr Whipp—In relation to the question of the agreement giving greater recognition to
Australians, I do not see anywhere in the agreement where the agreement actually does give
greater recognition to Australians. To answer your question, and to use the terminology you
used, if this agreement goes through the mine will be mined out. The mine is there at the
moment and we can continue to mine it as long as we have government regulation supporting
local content in Australian product. The mine will not exist if the people who benefit from the
mine are not able to access the mine. The mine is provided by government; the mine is provided
by the regulation which the government has put in place. Those people have gone on to the
success which they have had as a result of the work they have done on Australian productions.
Ms Karvan—They are also acting with American accents and they are telling American
stories. So, sure, they are getting international recognition and salaries but it is not necessarily
comparable to the work that a lot of arts actors want to do in Australia.
Mr Whipp—Do you want to force Australian artists to go overseas to do their work the way it
was in the 1950s? You are inviting us to accept that the only way Australian artists and
practitioners can do their work is to go overseas.
Ms Gailey—It is probably worth saying that last year the alliance was asked by the Canadian
industry to outline how Australia has managed to produce so many—for want of another word,
and they actually used the words—’stars in a star system’, when Canada with a bigger
population than Australia had been unable to launch the same numbers of performers, in
particular onto the international arena. In large part—in fact it is not in large part; it is entirely
due to the complex set of arrangements that this government and previous governments have had
in place over the last 30 or 40 years that include the way our migration regulations operate,
government subsidy and local content. All of those enable people to demonstrate their ability,
and once their ability is demonstrated to the point where the American industry thinks that there
is money to be made from them they are able to secure work in America.
CHAIR—Thank you very much. If you have any more material that you want to put forward
to us, particularly anything related to economic modelling, I would be interested in seeing it. We
are a month away from our report, so if anything new comes along, please let us know. Thank
you very much for your attendance.
Committee adjourned at 5.11 p.m.
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