Freehills Advice on Public Offer Funds Transitional Provisions

Page 119

APPENDIX E:

FREEHILL'S ADVICE ON PUBLIC OFFER FUNDS

TRANSITIONAL PROVISIONS
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Dear Peler
Superannuation Industry (Supervisiun) Binl 1993
We have been asked 0 consider proposals by which (e Commenwaalth Government might
undexirabla consequences on 385 of the

legislute provent the camunercially

Superunnuation Tadustry (Supesvision) Bill 1993
preventng 3 ust to which the section applles fruem Insuing fusther :upcnnnu-ﬂon interesty

except tn limited circumsances on o afier | Nly 1994, if neither the trustee or the
anugement company has resigned with effect on of before 30 June 1994.

The recomnendations of the Law Reform Cammission on collective investments huve nOW
emerged at under these propusals, itis suggested thatif the manager and the Tustes cannot
agree as 1o which of them is 1 bevume the scheme nperstor within 18 months, the manager
fmay fequest 1 be appointed the acheine upersior without the consent of the Tustee.

Ta response w the supgestion that the legislaion should foree the tustee oF the mankger o
setire, it has been suggesied va sehaif of the Commonwealth that the Commanwenlth does
aot have he requisie legisiative powes under zectios 3¥(xa) ol the Cunstilution
{Corporations Powet) of undes secdon $1{xxni) (Acguisition of Property on Just Tennx).

Af o section $](xxal). we do nut belleve that feyuiring 8 Wutiee w fesign constituics an
scyuisidun of praperty by the Communwcalth of 2 kind which requires “Just tarmy” within
the meuning of \ection s[(xxxi}. We da nat regand the argument that 8 commonwealth law
which deprives a pereon of 1 nght whick is not syuired by the Commpnweslth .3 being
unconsritutional because of the operation of section §1{zuxi) o having any applicatlon 1o
the present Circunisiances because of the sofution supgesied below.

As far a5 section $3(xx) of the Conytitutinn s concemerl, it 1s well settied that the words
- with feapect o in seution 41 of the Cunstitution e wasds of wide impart and should be

construed with all the genenully whlc!g:m ‘.".".‘N’ gﬁi aimit
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Secton 1069(1Xn) of the Corporations Law provides that a deed (an spproved deed
all enntain covensnts w the effect of the covenants

extablixhing prescribed interests) sh

prescribed by the regulations, Regulation 7.12.15(6)(¢) requires that a trust dead include 8

covenant that the mansgenient company will redre from office at the tequest of the gusme
in sub-regulnton (10). Sub-regutation (10X0 provides that

in any cirgumstance specified ‘
ncas it "if the trustec ressonably believes that it ig in the best

one uf the prescribed circumsa
interests of the holders of the prescribed intcrests for the management cumpany 1 retiee”.

In the context of punt7.12 division § of the Corporations Law, we believe that the
mandatory inclusion in a trust deed of & provision such as that referred to above it within
the Commonweslth under section $1(xx) of the Constimton.

the legixiative competence of
It {s unlikely that the Commonwealth would sssernt otherwise.

On that basis, it seems W us pot unressonshle, thae further regulations could be passed
incorparating additlonal cavensots nto trust deeds in ordes to deal with the otherwise
unscceptable commercisl impost that will arise under the Government's prescal proposals if
neither the Tustee nor the managemenl company Is peepared to stand down.

Qiven that mant invesioss i publicly offeted prusts invest because of the perceived xkills of
the Management compaay and not becauss of the identity of the tustee, il seems not
unreasonable that the onul should be reversed so that covenants arc included 1o the effect
that;
(s) if nelther the munugement company nos the trusiee has resigned to take effect oa of

before 30 June 1994, the mansgement Company may request the trustee 10 retire
fram office if the management company belleves that i 1¢ In the best interests of the
holders of interests in the trust that further intesests should be able to be lasued after

30 June 1994;

(b)  the trusiee must resign if requested to d
to {a) above; and

() the trusiee cennol remove the
referred t in (0} above.

Youre faithfully

o so by the masagement compuny puriuant

management company for the wme reason ¥s that

s LA Aftopds P
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