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PREFACE

On 9 December 1993 the Senate appointed a Select Committee on
Certain Aspects of Foreign Ownership Decisions in relation to the
Print Media, with terms of reference requiring it to inquire into and
report on:

{a)  the origin and basis of decisions in 1991 and 1993 to increase
the permissible percentage of foreign ownership of
newspapers, and, in particular:

(1) whether those decisions were influenced by
considerations relating to the content of
newspapers including any requirement for
baianced coverage;

(i)  whether the contents of newspapers were
influenced by thase decisions or the prospect
of those decisions;

(iil) the procedures followed by the Foreign
Investment Review Board and the extent to
which any of its deliberations or
recommendations were taken into account in
the making of those decisions; and

(iv}  whether the Prime Minister influenced or
sought to influence those decisions, and, if so,
the basis on which and the extent to which he
did so.

(b}  the significance and effectiveness of the guidelines of the
Foreign Investment Review Board; and

(¢)  the views expressed to Mr Conrad Black by the then Leader
of the Opposition, Dr Hewson MP, on foreign ownership in
the print media in Australia.

These terms of reference have been modified to extend the term of
the committee, which is now due to conclude on 22 September 1994
upon the presentation of the Committee's final report.



Percentage Players is the first report of the committee, an initiative
made necessary by the lack of cooperation from the Prime Minister
and the Treasurer, and by the directions from the Treasurer to certain
witnesses which significantly limited their evidence.

The final report is proposed for September 1994 by which time the
Senate Committee of Privileges and the Parliament will have had the
opportunity to resolve the issues surrounding the government's claim
for public interest immunity in relation to certain matters. The key to
this resolution may be the Bill introduced by Senator Kernot, which
attempts to provide a mechanism for referring disputed claims of
public interest immunity to the courts. Accordingly, the final report
will address any relevant matters arising from evidence which becomes
available in the intervening period.

The title of this report, Percentage Players, reflects the uncertainty
under which media decisions have been made in this country in recent
years, and the element of risk and gamble present in media ownership
decisions. The rules are frequently changing, and the public is faced
with the spectacle of constantly manoeuvering players who are
watching for every possible opening and taking advantage of it. When
the Prime Minister chose to enter the field as a rule maker and
umpire with a vested interest in the outcomes, then the game lacked
propriety as well as order. This report is a salutary reminder of the
need for integrity and predictability in the regulation of the media.

The committee acknowledges and records its thanks to all those
individuals and organisations who assisted the inquiry by making
written and/or oral submissions. The committee also thanks the staff
listed overleaf and all of those mentioned in the Acknowledgements.

Senator Richard Alston
Chair
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KEY POINTS

Evidence gathering

This inquiry was established in response to community concern
about:

. allegations in the autobiography of Mr Conrad
Black, which described a deal with Prime Minister
Keating to allow Mr Black to increase his
investment in Fairfax if its political coverage of
the 1993 election was 'balanced’;

. comments by Mr Keating in a subsequent media
interview which supported the notion of a deal
with Mr Black; and

. concern about Foreign Investment Review Board
(FIRB) processes leading up to the 1991 and 1993
Fairfax decisions.

From the outset, the inquiry was frustrated in its endeavours by the
non-cooperation of the government, including Prime Minister
Keating, Treasurer Willis, public servants and paid advisers. The
committee was required to use its powers of compulsion to ensure
the attendance at hearings by former Prime Minister Mr Hawke,
and a former Treasurer, Mr Kerin.

Treasurer Willis issued a series of instructions to public servants
and paid advisers from FIRB directing them not to cooperate with
the committee in certain key lines of inquiry. The Treasurer claimed
public interest immunity, but produced no legal opinicn in support
of his position. The committee obtained opinions from the Clerk of
the Senate and two senior legal counsel. These support the
committee's contention that it has the power to deal with the issues
of public interest and accountability, and to require that public
servants and other potential witnesses give evidence.

To break the impasse which developed, Senator Kernot, in March
1994, introduced legislation to provide for enforcement by the

xvil



Federal Court of the lawful orders of the Senate and its committees
to obtain evidence for which the government has claimed public
interest immunity.

The committee acknowledges that, as a consequence of Mr
Keating's and Mr Willis' non-cooperation, the evidence it has taken
is incomplete. Notwithstanding this, the committee has made
findings and recommendations based on the available evidence.

The task of inquiring into the foreign investment decisions,
particularly those made in 1991, was complex and difficult due to
the number of parties involved. In addition to regulators,
government officials, foreign investment and media experts, the
committee took evidence from six teams comprising more than
thirty players, including the bidders for Fairfax. Some witnesses
gave evidence with great conviction and certainty but later
professed imperfect memory. Still others, seemingly well placed to
shed light on the 1991 Fairfax decision, professed defective memory
on what was described by one expert witness as bemg ‘the most
contentious foreign investment decision probably since the war'.}

Findings and recommendations
The committee's key findings include:

. in relation to the 1993 decision, the Prime
Minister, Mr Paul Keating, did attempt to
improperly influence the political coverage of
Fairfax newspapers by holding out to Mr Black
the prospect of increased investment in Fairfax in
return for balanced coverage;

. contrary to his claim in Parliament, Mr Keating
did not take into account national interest
considerations when making the decision to allow
Mr Black to increase his investment in Fairfax;

. Treasurers Kerin and Willis were not apprised of
the true merits of the Australian bidder for

1" Evidence of Mark Burrows, p 560
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Fairfax, Australian Independent Newspapers. The
information provided by FIRB, at least to
Treasurer Kerin, was false and misleading;

the foreign investment rules and procedures
applied in the 1991 and 1993 Fairfax decisions
were ill-defined and uncertain;

hasty and ill-considered decisions were made
which were based on political imperatives rather
than the national interest;

the government has assiduously opposed the
committee's endeavours to obtain information and
documents on the decisions. This is contrary to
the public interest;

FIRB is excessively secretive, employed defective
pracesses in this case and is not accountable for
its actions or recommendations. FIRB's processes
must be more open and transparent to meet
modern standards of accountability in public
administration;

the Foreign Acquisitions and Takeovers Act and
the other foreign investment policy statements
should be replaced with a single statute covering
all foreign investment policies and regulations;

FIRB should be replaced by a new statutory
authority responsible for administering foreign
investment policies, making decisions on
applications in non-key industry sectors and
referring applications in key industry sectors to
the Treasurer accompanied by recommendations
which would be made public;

applications in key industry sectors, such as the

media, should be determined by the Treasurer
who would be required to make decisions based

XiX



on national interest considerations and publish
reasons;

the interests of domestic bidders should be taken
into account in any consideration of the national
interest;

all applications and accompanying documentation
to FIRB or its replacement body should be
accessible to the public after twelve months,
unless the affected party is able to demonstrate
that the public interest requires such material
should be kept confidential; and

limits on foreign ownership should cover both
economic {non voting) and voting interests.



FINDINGS AND RECOMMENDATIONS

This table lists all findings and recommendations in the Report. Not
all chapters contain findings or recommendations. Numbers denote
chapters.

FINDINGS
Finding 3.1 Page 44

In relation to FIRB contacting Barings after the recommendation of
5 December 1991 had been forwarded to the Treasurer, a number
of questions remain:

. Why was such basic information sought after the
recommendation had been made to the Treasurer?

. Why was such information sought from Barings and not
from AIN?

o How was FIRB able to compile the Minute of 5
December 1991 if it was not already in possession of
such basic information?

. Was the information sought to cover up a lack of
substantive information on FIRB files?

. Did FIRB correct its flawed analysis of AIN's bid and
bring that matter to the attention of Treasurer Willis?

These questions remain open and the committee finds this situation
adversely reflects on the impartiality of FIRB advice in this case.

Finding 3.2 Page 58

The treatment of the AIN offer in the FIRB Minute of 5 December
1991 and the recommendation made by FIRB were fundamentally
flawed and resulted in the advice put before the Treasurer being
incomplete and misleading. Further, a reading of the FIRB minute
suggests that there was no practical alternative to foreign control of
Fairfax.



Finding 3.3 Page 61

The committee finds that the FIRB processes in the 1991 Fairfax
decision were defective and that the processes by which FIRB
conducts its investigations and enforces its conditions must be
rectified to achieve greater transparency and fairness to interested
parties. This is a matter which is taken up again at chapters 7-10.
The committee believes that there needs, at least, to be some
'signposts' to which FIRB, or some similar body, can refer in making
indicative decisions and recommendations on the national interest.

Finding 3.4 Page 69

The committee has considered the conflict of evidence between the
aforementioned players (Messrs Hawke, Black, Kerin and Kennedy)
regarding government commitments on foreign ownership levels.
The committee has noted the following points:

. The reports of the Caucus debate and decision on
foreign ownership and media concentration that
took place between the meeting in July 1991 and
the Treasurer's decision on 5 December 1991;

. The independent recollection of Mr Kennedy;
and

. The date and the contents of the press quotation
above.

In view of the fact that Tourang structured its initial bid to accord
with a 35 per cent limit, and the independent evidence of Mr
Kennedy, the committee accepts that Mr Black was given a positive
indication that up to 35 per cent foreign ownership could be
countenanced.
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Finding 3.5 Page 73
Re Tourang II
Taking into account:

i) the criteria Mr Kerin advised that he would use in
considering foreign investment applications for
Fairfax;

ii)  his evidence of what he actually did take into
account;

ifiy the arguments and recommendations put before
him by FIRB (particularly the comments adverse
to AIN);

iv)  the decision that he took, particularly its timing,
to approve O'Reilly and reject Tourang
(purportedly so as not to disadvantage Tourang
by delay}; and

v)  that in doing so he acted contrary to the Caucus
decision in regard to both the treatment of
foreign non-voting equity and the extension of
foreign control of the Fairfax company;

The committee rejects Mr Kerin's assertion that in approving
O'Reilly and rejecting Tourang he was not effectively bequeathing
Fairfax to the O'Reilly group. The committee finds that the decision
was discriminatory, based on incorrect and misleading advice and
was deliberately intended to obtain an outcome in the interests of
the government and not the national interest as required by the
FATA.

Finding 3.6 Page 74
From the foregoing, the committee concludes that the current

procedures for consideration of foreign investment applications are
defective and may be, in fact, a deterrent to investment.
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Finding 3.7 Page 80

Despite numerous invitations to do so, Mr Willis chose not to
attempt to justify his actions or to advance any legal advice to
support his repeated non-cooperation with the committee.

The committee condemns the action of Mr Willis in directing his
officials not to cooperate with the inquiry in providing certain
critical evidence. The committee finds that Mr Willis has acted
contrary to the public interest in not assisting this parliamentary

inquiry.
Finding 5.1 Page 120

Given the totality of Mr Black's and Mr Keating's explanations the
committee finds that Mr Keating did complain to Mr Black of
unfavourable and, as he regarded them, gratuitous, comments by
Fairfax reporters and that Mr Black's public response was to
characterise these complaints as concerns about the separation of
reporting from editorial comment.

The committee does not accept Mr Keating's explanation to the
media that he was trying to protect the rights of Fairfax employees
'to write and have printed that which they believe and not have
proprietorial intervention'. On the contrary, all his actions suggest
he was more interested in using the unique leverage of his position
to influence the political coverage of the Fairfax press in his favour
in the lead-up to the 1993 election.

Finding 5.2 Page 125

Despite ample opportunities in the Parliament and elsewhere to do
so, Mr Keating has never resiled from his remarks made in Seattle,
where he said he had told Mr Black:

‘... we want a commitment from you that the paper will be
balanced. And if there is any notion that, you know, of bias, that
is that you barrack for the coalition, on the basis of your
conservative proclivities in other places, then there's no way you
would qualify as the kind of owner we would like.'
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In the light of those remarks and the other evidence mentioned
here, the committee finds that Mr Keating attempted to influence
Mr Black regarding the political coverage of the Fairfax newspapers
for the 1993 general election.

Finding 5.3 Page 130

Since his acquisition of the Fairfax group, Mr Black has made
executive appointments of persons who were sympathetic to his
political and commercial concerns. By warning Fairfax senior
management that the proprietor was on probation Mr Keating did
his best to ensure that he would receive a more sympathetic hearing
at Fairfax than had previously been the case.

The committee finds that Mr Keating attempted to exert pressure
at Fairfax for favourabie election coverage by making a linkage
between 'balance' in election coverage and an increased ownership
limit for Mr Black.

Finding 5.4 Page 136

The committee rejects Mr Keating's claim to the Parliament that he
took into account national interest considerations when deciding on
the ownership of Fairfax.

Finding 6.1 Page 143

The committee finds that Mr Keating's request of a single
newspaper proprietor to provide 'balanced coverage' is at odds with
the whole history of media regulation and with the overwhelming
trend of democratic governments throughout the years, which has
been to protect the diversity and plurality of the print media as a
whole.

Finding 6.2 Page 167

For Mr Keating to have set himself up personally as the judge of
bias and the arbiter of the kind and extent of freedom which Mr
Black should give to his employees is plainly not at all the same as
a government enforcing an open and well understood charter of
independence. The committee finds that it was improper for Mr



Keating to set himself up in this role, holding power as he did over
Mr Black's increased ownership.

Finding 11.1 Page 243

The committee finds that Dr Hewson's account of his conversations
with Mr Black is, on the balance of probabilities, true. Dr Hewson's
account is consistent with his public stance on the issues and is
supported by the corroborating evidence given by Mr Warwick
Smith. Mr Black's version of the conversations is unsubstantiated,
despite the fact that it was taken up so enthusiastically by the Prime
Minister, who was not present at any of the meetings attended by
Dr Hewson and Mr Black.

RECOMMENDATIONS
Recommendation 3.1 Page 64

The committee recommends that, in the context of the APN
submission to the Senate Print Media Committee, the Senate
Standing Committee on Industry, Science, Technology, Transport,
Communications and Infrastructure inquire into and report on the
merits of distinguishing between provincial newspapers and major
capital city daily newspapers in deciding levels of foreign ownership.

Recommendation 6.1 Page 166

The committee recommends that the Senate Standing Committee
on Industry, Science, Technology, Transport, Communications and
Infrastructure, as part of its reference on telecommunications
developments (24 March 1994} should consider the regulatory
issues of convergence of media technologies, especially as they
relate to the preservation of diversity.

Recommendation 6.2 Page 166

The committee recommends that the Senate Standing Committee
on Legal and Constitutional Affairs, which is examining codes of
conduct for journalists, examine the issue of the enforceability of
guarantees of independence as part of government regulation of the
media.
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Recommendation 7.1 Page 188

That the government prepare amendments to the Foreign
Acquisitions and Takeovers Act and the Broadcasting Services Act
which will ensure that limits on foreign ownership cover both
economic (non-voting) and voting interests.

Recommendation 10.1 Page 226

That the government introduce legislation in the Parliament to
amend Australia’s foreign investment laws in accordance with the
recommendations of this report.

Recommendation 10.2 Page 227

That the government incorporate all components of its foreign
mvestment policy into a single statute.

Recommendation 10.3 Page 227

That the legislation include a comprehensive statement of the goals
of foreign investment policy and identify those sectors of the
economy which should be subject to foreign investment regulations.

Recommendation 10.4 Page 228

That the legislation contain the criteria which should be used to
determine applications by foreign investors and that it should also
provide, where appropriate, that the interests of domestic bidders
be taken into account.

Recommendation 10.5 Page 230
That the legislation to reform foreign investment rules reflect a
realistic and appropriate range of sanctions to remedy possible

breaches, and that there be a duty on the part of the administering
body to monitor and enforce compiiance.
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Recommendation 10.6 Page 230

That the legislation include procedures that the regulatory body
should adopt to consuit with applicants and other interested parties
preparatory to it exercising any administrative discretions conferred
by the statute.

Recommendation 10.7 Page 231

That the legisiation provide that all applications and accompanying
documentation would be accessible to the public after 12 months
unless the affected party was able to demonstrate that the pubtic
interest required such material to be kept confidential.

Recommendation 10.8 Page 232

That the new statute contain provisions establishing an independent
statutory authority to be known as the Foreign Investment
Commission (FIC) which will replace the non-statutory FIRB.

Recommendation 10.9 Page 234

That the legislation establish the FIC as a regulator, as opposed to
an 'application processor’.

Recommendation 10.10 Page 235

That FIC be empowered to make binding decisions in respect of
certain categories of applications, applying the tests established
under the Act and that the Treasurer, on FIC's recommendation,
make decisions in respect of more significant applications, for
example, those in key sectors. These decisions would be made
according to the national interest and would be accompanied by a
statement of reasons.

Recommendation 10.11 Page 235
That for those categories of decisions to be made by the Treasurer,

FIC prepare briefing material and recommendations and that this
material be published prior to its dispatch to the Treasurer.
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Recommendation 10.12 Page 235

That FIC maintain a public register of all foreign investment
proposals and decisions and that the register of proposals and
decisions for each financial year be included in the FIC report
which would be tabled annually in Parliament. The register would
be limited to providing details of the receipt and status of
applications.

Recommendation 10.13 Page 236

It is essential that in protecting the interests of all parties, any
review process be both speedy and effective. It is therefore
recommended that the legislation provide that decisions of FIC be
subject to the processes of administrative law review.

Recommendation 10.14 Page 236

That the legislation require FIC to prepare an ongoing
communications strategy. This would be included in its annual
report to Parliament and comprehensively address the information
needs of both potential foreign investors and the Australian
community.
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THE INQUIRY



CHAPTER 1
INTRODUCTION

The establishment of the Senate Select committee

L1 On 9 December 1993, on the motion of Senator Alston, the Senate
resolved that a Select Committee on Certain Aspects of Foreign Ownership
Decisions in relation to the Print Media be appointed to inquire into the
origin and basis of decisions in 1991 and 1993 to increase the permissible
percentage of foreign ownership of newspapers. The committee's terms of
reference referred specifically to events in 1991 concerning the receivership
of John Fairfax Ltd, and to the government's decision on 20 April 1993 to
increase the permissible levels of foreign shareholding in Australian
newspaper companies. A review of procedures of the Foreign Investment
Review Board (FIRB) was also included in the terms of reference.

1.2 The committee was established in the wake of public concern and
comment about allegations in an autobiography published in November 1993
by Mr Conrad Black in which Mr Black claimed that at a meeting in
November 1992 the Prime Minister, Mr Keating, had agreed that Black's
company, The Telegraph plc, would be able to raise its stake in Fairfax to
25 per cent and had also said:

. If he were re-elected and Fairfax political coverage was 'balanced' he
would entertain an application to go higher ...!

1.3 In aradio interview given while at an APEC meeting in Seattle on 18
November 1993, Mr Keating admitted that he had sought from Black 'a
commitment that the paper would be balanced' and:

... i there is any notion that, you know, of bias, that is you barrack for the

Coalition, on the basis of your conservative proclivities in other places,

then there's no way you would qualify as the kind of owner we would like
2

! Conrad Black, A Life in Progress, Random House, Sydney, 1993, p 453

% Extract from transcript of Mr Keating's interview in Seattle, USA, 18 November
1993, p 5
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He then went on to say that:

So therefore, after the election, I, on behalf of the government made good
a commitment to reconsider them, and took them to 25.°

1.4 The committee's terms of reference concerned the issue of whether
certain decisions about the levels of foreign ownership in Australia's print
media were based on considerations other than that of the national
interest.* Wider issues, including the role and procedures of the Foreign
Investment Review Board (FIRB) generally and, in particular, its
effectiveness in advising the Treasurers in their decisions in December 1991
as to whether to allow the Independent and Tourang bids for John Fairfax
Ltd to proceed, and in April 1993 to increase the allowable limit of foreign
shareholding in the print media to 25 per cent, are also covered by the terms
of reference. In view of the fact that in his book Mr Black claimed that Dr
Hewson 'had already promised that if he were elected he would remove
restraints on [Mr Black's] ownership.”, the terms of reference also required
the committee to report on the views expressed to Mr Conrad Black by the
then Leader of the Opposition, Dr Hewson MP, on foreign ownership in the
print media in Australia.

The background to the 1991 bids for John Fairfax Ltd

1.5 The decision of the banking syndicate, comprising the major creditors
of John Fairfax Ltd, to appoint a receiver for the company on 10 December
1990, inaugurated the lengthy and elaborate corporate manoeuvres which
culminated in the successful Tourang bid for the company in December
1991.

1.6  On 24 December 1990, the banking syndicate of creditors appointed
Mr Mark Burrows, principal of Baring Brothers Burrows, as corporate
adviser to the receiver to oversee the auction process and ensure the
repayment of Fairfax's banking syndicate creditors. By July 1991, several
bidders had emerged for John Fairfax Ltd, including the Tourang

3 Extract from transcript of Mr Keating's interview in Seattle, USA, 18 November
1993, p 5

Appendix A
Life in Progress, p 453
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consortium led by Mr Conrad Black and Mr Kerry Packer, which announced
its bid on 16 July 1991, and Independent Newspapers plc owned by Dr Tony
O'Reilly. In August 1991, institutional investors, the AMP Society and
National Mutual, announced their support for Australian Independent
Newspapers' (AIN) bid for Fairfax.

The 1991 Parliamentary inquiry into the print media

1.7 Intense public interest had been generated by news of the Fairfax
receivership, stimulated partly by speculation on the part of the company's
own journalists. They organised themselves into a group, called Friends of
Fairfax, to lobby for editorial independence for a restructured Fairfax. Public
interest was also generated by concerns about concentration of ownership
in the print media in the wake of the News Limited takeover of The Herald
and Weekly Times in 1987.

1.8 Public concern had also been given political and parliamentary
expression by the establishment of a House of Representatives Select
Committee on the Print Media (the 'Lee Committee’) on 22 August 1991 to
investigate concentration of ownership of the print media and editorial
independence issues. That committee commenced its hearings on 1 October
1991 and examined many witnesses who were involved at the highest levels
in the Fairfax bidding process.®

Political lobbying by parties to the Fairfax bidding process

1.9 While speculation about the rival bidders in the Fairfax auction
dominated the public arena throughout 1991, intense lobbying of politicians
by the competing consortiums and manocuvring within the ALP on the
foreign ownership issue continued behind closed doors. On 10 October 1991,
the then Treasurer, Mr John Kerin, announced the following decision of the
Federal Parliamentary Caucus:

In the context of the current bidding for the Fairfax Group, Caucus
supports the proposition that any outcome should not extend foreign
control of Australian media. Accordingly it requests the Treasurer in
considering any matters placed before him by the Foreign Investment
Review Board to ensure such foreign control does not eventuate. As part

¢ News & Fair Facts, Report of the House of Representatives Select Committee on
the Print Media, March 1992, Appendix 4, List of Witnesses
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of the process Caucus opposes any level of foreign voting equity above 20
per cent.’

1.10 There are indications that there was significant dissent from this
position by some members of the government. Conrad Black in his
autobiography alleges that Mr Kerin had previously told him that levels of
up to 35 per cent would be acceptable. With regard to the politically
contentious issue of Mr Kerry Packer's involvement in Tourang, Black's
lobbying of the Minister for Communications, Mr Kim Beazley, had left him
confident, that provided Mr Packer's holding remained below the cross-
media ownership threshold of 15 per cent set out in the Broadcasting and
Television Act, the government could accept Packer as part of Tourang

The structure of the Tourang bid for Fairfax

1.11 The original structure of Tourang reflected the confidence of all the
participants that the Hawke government could be persuaded to accept
foreign investment shareholdings in excess of 20 per cent provided they
partly consisted of non-voting stock. In Mr Black's own words:

The Telegraph would subscribe for 20 per cent of Tourang, Hellman &
Friedman for 15 per cent, and Packer's Consolidated Press for 14.99 per
cent, the limit prescribed for cross-media owners.”

1.12 Mr Black claims that from the outset he was aware of potential
political difficulties about both the level of foreign shareholding and the
involvement of Mr Kerry Packer as a shareholder holding 14.9 per cent of
the shares. His view is supported by evidence from Mr Malcolm Turnbull to
the committee on 11 February 1994. Turnbull outlined the nature of his
primary political concerns when putting the bid together, firstly with respect
to FIRB:

The safest way to structure the deal was to have only so much foreign
ownership that you did not come within the purview of the Foreign
Acquisitions and Takeovers Act. That meant that you had to have no

7 John Kerin, Press Release, No 98, 10 October 1991
8 A Life in Progress, pp 419-20
¥ A Life i Progress, p 416
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foreign shareholding having more than 15 per cent and foreign
shareholders in aggregate not having more than 40 per cent.!’

1.13 Secondly with respect to the involvement of Mr Kerry Packer,
Turnbull's concern was:

essentially [that] a judgement on the acceptability of Tourang would be
made by FIRB and/or the Treasurer by reference to the involvement of
Packer. | think that clearly, certainly in the political discussions...this was
an element. If you recall all the drama, the big sort of political bogey
towards the end of 1991 was not so much Conrad Black and foreign
ownership but Kerry Packer and the cross media issue.’"

1.14 In his evidence before the Lee Committee on 4 November 1991,
Packer himself was very keen to emphasise that his proposed 14.9 per cent
of Tourang would not result in him having de facto control of Fairfax. In his
opening statement to that committee he said:

My agreement with my co-investors is set out in a written agreement dated
July 16th 1991. This agreement is on file with the ABT. Paragraph seven
of that agreement provides that there are no agreements whatsoever that
exist between us after Tourang buys John Fairfax. We are free to act
independently in any of our actions concerning Fairfax. I will not, either
alone or with others, control or try to controf John Fairfax. I cannot make
my position any clearer than that.'?

1.15 Mr Packer’s reported fears of an Australian Broadcasting Tribunal
(ABT) investigation into Tourang were well founded because on 26
November 1991, the Chairman of the ABT, Mr Peter Westerway, appeared
before the Lee Committee and announced that the Tribunal would be
holding a public inquiry into Tourang. In the words of the Tribunal’s report
on the outcome of its investigations:

The Tourang consortium envisaged that after any acquisition of Fairfax, Mr
Packer would hold just under 15 per cent of the paid-up value of all
shares. This would be insufficient to amount to deemed control in the
terms of s.89JA [of the Broadcasting Act 1942). However, there was also

® Bvidence p 124
11 Evidence p 128

12 Mr Kerry Packer, House of Representatives Select Committee on the Print Media,
Official Hansard Report, 4 November 1991, p 1149
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the issue of whether Mr Packer or Conspress would retain actual control
in the terms of s.89JA after any acquisition of Fairfax. Prompted by media
speculation and by indications that Mr Packer and Conspress were in
control of the consortium before the transaction, the Tribunal commenced
an investigation of all the circumstances surrounding the deal."”

1.16 The Tribunal was enabled to investigate all aspects of a transaction
before it was completed, by widened powers under the Broadcasting
Amendment Act 1991. These included the power to acquire information or
documents relating to a transaction under section 89X of the Act. When
asked by the Print Media Committee Chairman, Mr Michael Lee, how long
the ABT investigation into the Tourang bid might be expected to take,
Mr Westerway replied that it was 'a bit like saying how long is a piece of
string.'* He told the committee that the Tribunal was already engaged in
continuous surveillance of the Tourang bid:

The Tribunal has used its powers under section 89X of the Act to monitor
the decision making process closely, with regular directions to both the
receiver and his advisers.... Indeed, we have investigated this proposed
transaction in great detail and a team of people, including senior counsel,

are fully briefed on it."s

1.17 On 28 November 1991, the Tribunal was advised that Mr Packer had
withdrawn from the Tourang consortium and on 13 December 1991 it
announced that the ABT investigation of the Tourang bid had closed.

The restructuring of Tourang

1.18 The structure of Tourang was revised following the withdrawal of Mr
Packer and a revised bid was submitted to the Foreign Investment Review
Board (FIRB) for consideration. The revised bid proposed a shareholding
by Conrad Black's The Telegraph plc of 20 per cent and by United States
investment house, Hellman & Friedman, of 14.9 per cent. On 9 December
1991, Tourang received notice from Mr George Pooley of FIRB that the

13 ABT, Report into the proposed purchase of John Fairfax Group Pty Ltd by the
Tourang Consortium, No 10/91/78, para 1.7

14 peter Westerway, House of Representatives Select Committee on the Print Media,
Official Hansard Report, 26 November 1991, p 1503

15 Peter Westerway, House of Representatives Select Committee on the Print Media,
Official Hansard Report, 26 November 1991, p 1501
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Treasurer had failed to approve the bid, which was judged to be 'contrary
to the national interest. On the other hand, the bid by O'Reilly's
Independent Newspapers plc, with a 20 per cent foreign shareholding
component, was approved by Treasurer Kerin.

1.19 Following the FIRB advice, Tourang was restructured for the second
time. This time The Telegraph's holding was reduced to 14.99 per cent of
the shareholding and Hellman & Friedman's to 5 per cent non-voting
debentures. The revised bid was submitted to the newly appointed
Treasurer, Ralph Willis, for consideration on 11 December 1991. On 11
December 1991, Tourang's Dan Colson wrote to Mr Willis to contend that
the Tourang bid had been treated inequitably by the former Treasurer in
comparison to the Independent bid. He also foreshadowed Tourang's
interest in increasing its shareholding in Fairfax:

We acknowledge there is a legitimate national interest debate in
determining acceptable levels of foreign participation in Fairfax beyond 20
per cent. We would, as a separate matter, wish to explore with
Government what percentage interest between 20% and 35% would be
acceptable.'®

1.20 On 13 December 1991, Mr Willis issued a press release announcing
approval of the restructured Tourang bid. On 16 December, George Pooley
of FIRB wrote to Stephen Chipkin of Freehill Hollingdale and Page,
solicitors for Tourang, and informed him:

In regard to Tourang's wish to explore a higher level of participation by the
two foreign parties - up to 35 per cent, as in the previous application which
the Government rejected I have been directed to inform you that the
Government continues to regard this proposition as unacceptable for the
foresecable future.'”

1.21 On 23 December 1991, on the recommendation of the adviser to the
banking syndicate, Tourang took Fairfax out of receivership.

¢ Dan Colson to Ralph Willis, 11 December 1991, attachment to Submission No 3,
(Mr Conrad Black)

17 George Pooley to Stephen Chipkin, 16 Deceniber 1991, Conrad Black, Submission
No 3, attachment 13
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Criticism of the role of the Foreign Investment Review Board

1.22 In its submission to the committee, an unsuccessful bidder for Fairfax,
Australian Independent Newspapers Ltd (AIN), criticised the procedures
and final decision of FIRB in relation to Tourang. In AIN's view, the merits
of its bid as a viable Australian alternative to permitting foreign owners to
gain effective control of Fairfax should have been fairly considered by FIRB.
AIN's submission included an attachment (later acknowledged by the
Treasurer, Mr Willis, to be a true copy of a FIRB Minute dated 5 December
1991) containing confidential advice to the then Treasurer, Mr Kerin, on the
merits of the rival bids, FIRB'’s minute advised that 'only Tourang can settle
with the bondholders prior to mid-January without an immediate public
float'. Throughout the minute FIRB dealt with AIN's bid in dismissive terms.
The minute also incorrectly stated that AIN had no newspaper
experience.13 AIN submitted that:

the treatment of the AIN offer in the FIRB Minute was likely to result in
the recommendation made by FIRB being fundamentally flawed and the
informatior. put before the Treasurer in relation to foreign investment
issues and national interest considerations being incomplete and
misleading.?”

The 1993 decision to increase The Telegraph's shareholding in Fairfax

1.23 In his autobiography and again in his submission to the committee,
Conrad Black alleges that Prime Minister Keating had promised that The
Telegraph would be permitted to acquire up to 25 per cent of Fairfax:

I met with Mr Keating for the first time in February 1992 at Kiribilli
House. He acknowledged that, as he had said publicly at the time, the
treatment of Tourang had not been equitable, and we could
understandably aspire to receive more than 15 per cent of the benefit for
successfully shouldering 100 per cent of the burden of relaunching Fairfax.
He indicated that he expected to address the situation within the next six
months.”

8 AIN Submission No 11, attachment 4, p 10: Authenticated by Mr Kerin on 24
March 1994 and confirmed by the Treasurer, Mr Willis, in a letter to the
committee of 20 April 1994

¥ AIN, Submission No 11, p 14

® Conrad Black, Submission No 3, p 5
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1.24 At a later meeting in November 1992, Mr Black submitted:

Mr Colson and I called upon Mr Keating at his Sydney office. Mr Don
Russell was also present. At this meeting, Mr Keating advised that he
believed it would be appropriate for us to apply for an increase of The
Telegraph's shareholding to 25 per cent.”!

1.25 Conrad Black acted to increase The Telegraph's shareholding in
Fairfax after his meeting with the Prime Minister by forwarding a formal
request to the Treasurer dated 11 December 1992. A decision on this
application was effectively postponed until after the 1993 general election.

1.26 Following the 13 March 1993 election, which saw the return of the
Labor government, within the ranks of its Federal parliamentary caucus
there was considerable opposition to the proposal that The Telegraph
increase its stake in Fairfax. On 15 April 1993, government backbencher
John Langmore wrote to the Treasurer John Dawkins to argue against any
change in existing foreign investment policy, claiming that any decision to
approve an increase would be against the spirit of the House of
Representatives Print Media Committee report:

that requests for foreign control beyond 20 per cent ‘should be approved
only if the government believes that a strong case has been made that it
is in the national interest or that special arguments (eg failing company)
apply. We know of no factors which would suggest that these reasons
apply in this case.”

1.27 In the period between the March 1993 election and the April 1993
decision there was intense media speculation about the Black application.
One columnist, Bryan Frith, wrote:

A reason purportedly being put forward to favour Mr Black's candidacy for
25 per cent of Fairfax is that it would give the Government "a point of
reference”.

21 Submission No 3, p 6

2 Mr John Langmore MP, media release attachment, letter to Hon John Dawkins,
15 April 1993, signed by Michae! Beahan, Barry Jones, John Langmore, Jim
McKiernan and Daryl Melham
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Just what that might mean is a matter of conjecture. It may be, for
example, that Mr Keating may consider that if he or the Government has
complaints about any Fairfax journalist, and the coverage the Government
receives, he may have a receptive ear from a grateful Mr Black.?

1.28 On 20 April 1993, the then Treasurer John Dawkins, announced an
increase in the maximum permissible level of foreign shareholdings in mass
circulation newspapers to 25 per cent. He made specific reference to The
Telegraph in the context of the announcement:

The Government has agreed to The Telegraph increasing its shareholding
in Fairfax from just under 15 per cent to 25 per cent. With foreign interest
Heliman & Friedman having an active 5 per cent involvement, the total
foreign interest involvement will be at the maximum of 30 per cent...
The Government will not countenance further increases in the permitted
level of foreign involvement in mass circulation newspapers.*

Structure of this report

1.29 The preceding precis of events relating to the 1991 and 1993 decisions
on the foreign ownership of the Fairfax group sets the scene for the
chapters which follow. The report has been divided into five parts.

1.30 Part I, 'The Inquiry, which includes chapters 1 and 2, describes and
analyses the conduct of the inquiry. It refers to the difficulties the committee
experienced in gathering evidence, the refusal of the government to provide
relevant documents to the inquiry, the claim of 'public interest immunity' by
certain public servants well placed to give evidence on the terms of
reference, and legal advice obtained by the committee in an endeavour to
clarify its rights to insist that witnesses give evidence.

1.31 Part II, 'The Percentage Players', which includes chapters 3 and 4, is
in essence a detailed chronology of events relevant to the terms of
reference. In addition, in this section of the report the committee has made
findings in respect of key events which, both during the taking of evidence
and in media coverage prior to the inquiry, have been the subject of
different interpretations by several key witnesses.

B The Australian, 23 March 1993

2 John Dawkins, press release, Foreign Investment Policy: Mass Circulation
Newspapers', 20 April 1993
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1.32 Part II, 'Balanced Coverage', includes chapters 5 and 6. It covers the
balanced coverage aspect of the inquiry in relation to Mr Black's evidence
and Mr Keating's Seattle remarks.

1.33 Part 1V, Foreign Investment and The Foreign Investment Review
Board', which includes chapters 7 to 10, addresses foreign investment policy
and procedures in relation to the 1991 and 1993 foreign ownership decisions.

1.34 Part V, 'Views expressed by Dr Hewson', consists of chapter 11 and
covers the terms of reference relevant to Dr Hewson's contact with Mr
Black prior to the 1993 election.

1.35 Following chapter 11 there is a minority, or dissenting, report
comprising a number of chapters, prepared by the Government Senators on
the committee, Senators Carr, Loosley, Murphy and Sherry. Senator Kernot
has also added a separate reservation to the report.

Citations
Oral evidence is cited by reference to the Hansard proof transcript as

follows: 'Evidence p xx'. Written submissions are referred to by registration
numbers: 'Submission No xx"



CHAPTER 2
CONDUCT OF THE INQUIRY

Significance and appropriateness of the inquiry

2.1 The conduct of this inquiry has given rise to a number of complex and
politically sensitive procedural issues which, at times, have overshadowed the
subject matter of the terms of reference. This high level of procedural and
political sensitivity emanates from the very nature of the terms of reference.
Traditionally, parliamentary inquiries have been seen to have a threefold
purpose, viz, assist in developing legislation, monitoring and influencing the
executive arm of government, and informing public opinion.! This inquiry
had an intense focus on each of these goals. Its terms of reference focussed
on the decisions of the executive government, encompassing the role of two
Prime Ministers and three Treasurers, in two key foreign ownership
decisions which resulted in foreign control of newspapers published in
Sydney and Melbourne reputed to be amongst the top twenty newspapers
in the world.?

2.2 One of the expert witnesses giving evidence on the foreign investment
procedures assessed the 1991 decision as being ... the most contentious
foreign investment decision probably since the war ....> Moreover, the
decisions of 1991 and 1993 concerned the corporate future of an
organisation with assets valued at, depending on time and share value,
between $1.25 billion and $2.75 billion engaged in publishing newspapers
which included The Sydney Morning Herald, The Age and the Australian
Financial Review.

2.3 The inquiry incorporated a review of print media policy specifically,
and foreign investment legislation and procedures generally. Each of these
policy areas arouses particular community sensitivities. The inquiry took
evidence from probably the most crucial agent in public opinion formation,

! Galloway GB 1927 "Investigative Functions of Congress", American Political
Science Review, 27: 47-70

2 Mr Nic Richardson, "Loose Lips and Lost Chances", The Bulletin, 10 May 1994,
p 27

3 Mr Mark Burrows, Evidence p 560
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the print media. It was therefore not surprising that the committee
experienced spirited opposition to the gathering of certain evidence relevant
to its terms of reference.

2.4 The committee noted the concern of Mr Conrad Black and Mr
Stephen Mulholland regarding the nature and thrust of the inquiry. In oral
evidence Mr Mulholland, the chief executive officer of John Fairfax
Holdings, submitted:

.. I feel I must say to you that as a newspaper man of almost 40 years
standing I, the chief executive officer of a newspaper company, am
extremely disturbed and concerned that cur editors and our editorial
directions are being brought before this panel of politicians to be
questioned on the inner workings and editorial decisions of our company.

2.5  MTr Black said of the inquiry:

.. that normally this is not a suitable subject for a political questioning of
editors to find out how newspapers function internally. But in this case I
was not opposed to it, because I accepted that we had to remove any
doubt that may have arisen about the probity of our behaviour in this
regard.’

, what more can I do to bury the putrid corpse of this myth, short of
drmng a silver stake through a copy of the committee's terms of reference,
and I do not propose to do that. ¢

2.6 It is unfortunate that some witnesses laboured under the
misapprehension that the inquiry had a Jicence to probe the general editorial
and commercial operations of the Fairfax press. 7 The committee is at a loss
to explain such a comprehensive misunderstanding, as even a cursory
reading of the terms of reference would have made it clear that the
committee was not at liberty to conduct a broad-ranging inquiry into the
commercial and editorial entrails of the Fairfax group, but was confined to

*  Evidence p 249
* Evidence p 647
¢ Evidence p 652

See para 2.4
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examining the extent to which any promise of an increase in foreign
ownership affected the political coverage of the Fairfax group of
newspapers, particularly The Sydney Morning Herald, during a very narrow
timeframe - November 1992 to March 1993.

2.7  As stated in Part III of this report, there are ample precedents which
uphold the legal and moral right of a parliamentary committee to inquire
into terms of reference of the type agreed by the Senate for this inquiry.
The thrust of these terms of reference was to determine whether there had
been any improper understanding or arrangement between the Prime
Minister and Mr Black whereby 'balanced’ political coverage would be
exchanged for a government decision to grant increased ownership. If any
such arrangement were even entertained, let alone entered into it would
have been contrary to the principle of a free and unfettered press. In these
circumstances the committee's terms of reference went to the heart of the
issue.

Procedural considerations

2.8 A critical procedural issue concerned the giving of evidence by serving
and former government ministers. Also at issue were the committee's powers
to compel certain public servants and paid advisers to cooperate with the
committee by providing information and documents in the face of a
ministerial directive requiring non-cooperation. Another key issue concerned
the rights of a witness involved in litigation arising out of the sale of Fairfax
interests relating to the 1991 government decision. In this regard the
committee was called upon to make decisions about whether insisting on
obtaining certain evidence might have breached the Senate's sub-judice
convention.

2.9 Consequently, in a series of private meetings and to a lesser extent in
public session, the committee devoted considerable time to these types of
procedural concerns. However, the procedural focus of the inquiry should
not be viewed in its own spotlight for each procedural decision had a
bearing on whether the committee would gain access to evidence which
might prove to be highly relevant to its terms of reference and of critical
significance to the development of public policy.

2.10 The committee observes that its procedural focus may have been even
more intense but for the fact that, in an unusual if not unprecedented move,
the Senate, in establishing the committee pursuant to its terms of reference,
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determined a number of procedural matters which are usually resolved by
a committee itself at an early stage of most inquiries. The terms of reference
provided that:

. subject to any contrary order, submissions be published on
receipt;

. subject to any contrary order, evidence which adversely
reflected on a person should be forwarded to that person
inviting a response;

. the chair be authorised to make public statements to the
media concerning the committee's activities; and

. the broadcasting and re-broadcasting of public
proceedings be authorised in accordance with the order
of the Senate of 23 August 1990.

‘Written submissions

2.11 At its first meeting, the committee resolved that it should seek written
submissions from a range of persons and organisations that might have an
interest in the inquiry, and that the secretariat should prepare a list of
potential witnesses which would be circulated to committee members to
facilitate their nomination of additional potential witnesses. It was further
agreed that advertisements be placed in the Australian Financial Review on
17 December 1993 and The Weekend Australian on 18 December 1993
calling for written submissions to be made to the committee by 20 January
1994. Ultimately, the committee invited more than 50 persons and
organisations to make written submissions and/or give oral evidence at a
public hearing. The committee received 34 written submissions (see
Appendix B) and took oral evidence from 51 persons (see Appendix ).

The list of witnesses

2.12 The potential witness list included the Prime Minister, the then
Treasurer Mr John Dawkins, a former Prime Minister, two former
Treasurers, the previous and present Ministers for Communications, the
heads of the consortiums bidding for the Fairfax group in 1991, the
secretaries of the Treasury and the Department of Communications, and the
heads of relevant government authorities including the Trade Practices
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Commission and the Australian Broadcasting Authority. The Leader of the
Opposition and the shadow Minister for Communications during the period
1991-1993 were also invited to participate in the inquiry. The list also
included members of the Foreign Investment Review Board (FIRB), a cross-
section of media proprietors and editorial staff in the Fairfax group and
other print media organisations, The Australian Press Council, and academic
institutions with an interest in media matters.

2.13 During January 1994, an informal sub-committee comprising Senators
Alston, Kernot and Sherry agreed on a draft witness list comprising 51
names which was considered by the committee on 1 February 1994. The
committee adopted this list but in a number of instances majority decisions
were recorded, one of which concerned the attendance of former
Treasurers, the Hon John Dawkins and the Hon John Kerin.

Use of the committee's power to summons witnesses
Clerk’s advice

2.14 The secretariat received a significant number of requests for advice
regarding the rights of witnesses to decline committee requests for their
attendance. In addition, the committee received correspondence from
several key witnesses declining the committee's invitation and subsequently
refusing the committee's requests for their attendance. Accordingly, the
committee sought the advice of the Clerk of the Senate on its powers to
require the appearance of public servants, statutory office holders and
advisers to the government to give evidence. The Clerk advised the
committee as follows:

. each House of Parliament has the power to require
persons to attend to give oral evidence and to produce
documents but only the House may punish any default;

. ultimately the power to compel witnesses depends on the
power of each House to punish any default as a
contempt - see R v Richards; ex parte Fitzpatrick and
Browne 1955 92 CLR 157 - and the Parliamentary
Privileges Act 1987 which has both limited and codified
this power;
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. all persons in the Commonwealth are subject to the power
to compel witnesses with the exception that a House or its
committees may not compel a member of another House
of the Commonwealth Parliament or a state parliament;
and

. on a number of occasions the executive government has
claimed a right to instruct its officers to refuse to appear
to give evidence or to produce documents in relation to
a parliamentary inquiry. This right is known as 'crown’, or
'executive privilege' or 'public interest immunity' but has
not been adjudicated upon by the courts, nor has the
Senate conceded its existence but has asserted that it is
for the Senate to determine such a claim.®

2.15 In view of the high level of public and media interest in the
attendance of witnesses, the committee resolved to publish letters of
invitation to potential witnesses and any responses to this correspondence.

Decision to summons two witnesses

2.16 Intwo cases of a refusal of the committee's request for the attendance
of certain witnesses, by a majority decision, it was resolved to use the power
to summons. The Hon John Kerin and the Hon Bob Hawke AC were
summonsed under Senate Standing Order 34 which provides that the Senate
may give a committee the power to summons witnesses and require the
production of documents.

2.17 The committee notes that, following its request, a former Treasurer,
the Hon John Dawkins, agreed to give evidence in public session. The
committee commends Mr Dawkins for agreeing to appear before the inquiry
but notes its regret that Messrs Hawke and Kerin were not prepared to
attend on a voluntary basis and only attended following the issuing of a
summons. The evidence of these former members of the Ministry was seen
as critical to the conduct of the inquiry. It is ironic that following Mr Black's
evidence, Mr Hawke successfully sought the committee’s consent for him to
appear before the inquiry on a second occasion to respond to evidence
which he perceived to have reflected adversely on his interests.

8 Pvidence p 3-5. See also Appendix D
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2.18 The direction by Mr Willis to certain current and former FIRB
officers, not to give information to the committee relating to the 1991 and
1993 Fairfax ownership decisions, also heightened the need for the
committee to take evidence from Messrs Hawke, Kerin and Dawkins, as well
as other private individuals involved in the bidding process to acquire a
share of the Fairfax group.

Claim of public interest immunity by the Treasurer
In relation to public servants

2.19 During the committee's first hearing on 4 February, a member of the
committee sought from the Executive Member of the FIRB, Mr Tony
Hinton, copies of four FIRB reports relating to the 1991 and 1993 Fairfax
decisions. Mr Hinton indicated that he had no power to release the advice
and that any such requests would need to be referred to the Treasurer.’

220 The committee adjourned the hearing and met in private session
resolving that Mr Hinton should be required to produce any documentation
on the 1991 and 1993 decisions relating to either correspondence received,
discussions held with, or information and advice received from interested
parties or persons.

2.21 Upon its resumption the chair advised Mr Hinton of the committee's
decision and pointed out that, unless there are express words in a statute or
there is by implication a clear intention that documents are exempt from
examination by a parliamentary committee, they should be produced. The
Chair also informed Mr Hinton of the advice from the Clerk of the Senate,
which had been circulated to all members, and advice from the Solicitor-
General previously tabled in the Senate, which indicated that the committee
has absolute power to require witnesses to attend and produce documents
except perhaps in respect of members of other houses of parliament.*

Treasurer's response

2.22 During its second day of hearings on 11 February 1994, the committee
received a letter from the Treasurer dated 10 February 1994 in response to

® Evidence p 18
10 ibid p 19
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the request for the production of the FIRB documents. The Treasurer
referred to three categories of documents and advised the committee of his
claim for 'public interest immunity' in respect of Category 1 and 2
documents, but indicated a preparedness to release Category 3 documents:

Category 1 Confidential advice from the Board [FIRB] or the
Treasury to the Government - the Government is not
prepared to provide such material to the committee,
because to do so would be contrary to the public
interest.

Category 2 Documents revealing information provided to the
Government in confidence, to the release of which
originators or affected parties object - the
Government is not prepared to release these because
to do so would be contrary to the public interest,

Category 3 Information or documents given to the Government
in confidence, to the release of which the originators
or affected parties do not object - the Government is
prepared ta release these.

2.23 In relation to Category 1 documents, the Treasurer further advised
that he had directed his department that officials should not provide the
committee with information, whether orally or by way of provision of
documents, information or advice provided in confidence by the Treasury
or FIRB to the government. He further advised that a similar direction had
been given to the previous FIRB executive member, Mr George Pooley. In
relation to Category 2 documents, the Treasurer issued a similar directive.
In relation to Category 3 documents the Treasurer informed the committee
that he had set in train arrangements to release certain documents to the
committee as quickly as possible, but that some of the material, because of
its confidential nature, should not be published by the committee. The
letters from the Treasurer to Mr Pooley and Mr Hinton directing them not
to give evidence in respect of Category 1 and 2 documents were
subsequently received by the committee.

Inquiry options

2.24 Having been advised of the likely non-cooperation of the previously
mentioned key witnesses, the committee resolved that the secretariat
prepare an options paper canvassing its possible courses of action to address
this potential impasse. The paper identified four options, namely:
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(1) The committee could agree to continue the inquiry and, when it is
in a position to identify the classes of non-cooperating witnesses,
seek specific legal advice on each class (for example, pubiic
servants, paid government advisers, statutory office holders, serving
ministers and former ministers). Notwithstanding the need to obtain
this advice, the committee could table a report on its terms of
reference based on available evidence. This report could include
references to any instances of witness non-cooperation. The Senate
could then decide what action it might take under its powers
relating to parliamentary privilege.

(i)  The committee could immediately report to the Senate instances of
witness non-cooperation and recommend that action be taken
against the witness under the provisions of the Parifamentary
Privileges Act 1987. This course of action may result in the witness
being punished by a resolution of the Senate.

(iiiy The committee could immediately report the non-cooperation of
the Government witnesses to the Senate and seek a ‘return to order’
resolution under Standing Order 164 of the Senate for the Leader
of the Government in the Senate to table the documents requested
by the committee.

iv The committee could seek a private meeting with the Treasurer to
P &Y . )
explore agreed ways and means of obtaining the information
required by the committee.!!

2.25 At a private meeting on 16 February, the committee discussed the
options paper and resolved to adopt Option 1 as its preferred course of
action.

Legal advice from Mr David Jackson QC

2.26 Accordingly, the committee continued with its schedule of hearings
and sought legal advice on the compulsion of witnesses from Mr David
Jackson QC based on the following questions:

1 Evidence pp 201-202
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1. Does the committee have the power to compel witnesses from each
of the following categories to give evidence and produce documents? If so,
by what means?

2. In so far as Treasurer Willis seeks to assert a conclusive claim that
certain documents are not to be disclosed to the committee, is it for the
government to determine the nature and extent of public interest immunity
and that certain witnesses curtail their evidence to the committee andfor
not disclose certain documents?

3. Are decisions of the Senate and/or the committee justiciable and in
what circumstances and to what extent is a court able to go behind a
decision of the committee of the Senate?
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4. What steps are open to the committee to take in respect of non-
cooperation with its orders?

5. Is the Treasurer in contempt of the Senate in instructing various
witnesses to refrain from providing evidence to the committee and
producing documents, or in other ways limiting their co-operation with the
committee and other orders of the Senate? [See Standing Orders and other
Orders of the Senate documents (attachment 2}, especially:

) Parliamentary Privilege Resolution of 25 February 1988 Resolution
6(1}), 6(10) and 6(13) (pp 97-99).

. Procedural Orders and Resclutions of the Senate of Continuing
Effect. Resolution 24 and 27 {(pp 122-123).]

2.27 A copy of both Mr Jackson's first opinion of 8 March 1994 and his
further opinion of 31 March 1994 have been included in Appendices E and
F. An opinion on questions of public interest immunity prepared by Mr
Tony Morris QC, at the request of one of the committee members, Senator
Kernot, is included in Appendix H.

2.28 Mr Jackson advised the committee that it does have the power to
compel witnesses from each of categories 1 to 4 to give evidence and
produce documents. In the event of a witness from these categories failing
to provide a document or refusing to give an answer, according to Mr
Jackson, the committee's power is to refer the matter to the Senate for its
adjudication under section 7(3) of the Parliamentary Privileges Act 1987
which provides that the Senate may impose a penalty of imprisonment not
exceeding 6 months or a fine not exceeding $5,000.

2.29 1In giving an opinion on Question 2 (whether it is for the government
to determine the nature and extent of public interest immunity and to direct
that certain witnesses not fully cooperate with the committee) Mr Jackson
said:

... I do not think it is the province of the executive government to decide
conclusively whether questions should not be answered, or documents
produced, by reason of public interest immunity."

12 Appendix E, para 54
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230 He also expresses an 'in the abstract view' that the Houses of
Parliament did have the power to compel an answer but that that power
would not ‘ordinarily be exercised where there was a significant contention
that the national interest would not be served by compelling the answer'. In
a gratuitous remark not accompanied by any process of reasoning, detail,
context or judicial precedent, he also suggested that it might be of some
persuasive value to examine how a court might consider a similar claim for
public interest immunity.® In respect of the Category 1, 2 and 3
documents, he advised that for the Category 1 documents (advice from
FIRB to the Treasurer), the court would need to consider a number of
factors, for example, the time that has elapsed since the advice was given.
In addition, he pointed out that the court might wish to see the material
itself. Having identified these considerations he concluded that it is probable
that such a claim would be upheld.

2.31 Having considered Mr Jackson's opinion, the committee by majority
resolved that he be requested to clarify his remarks relating to the
consideration by a court of claims of public interest immunity in relation to
the Category 1 documents. The further instructions sought clarification on:

» the other factors referred to in paragraph 52;
. relevant case law;

. any legislation and pending legislation pertaining to the
matter; and

s the significance of the elapsed time since the FIRB advice
was given.

2.32 In due course a further opinion was received which listed six factors
which might be relevant to a court's determination of a claim of public
interest immunity:

s the level of government at which the communication took
place, that is, the higher the level the more likely that the
immunity will be respected;

13 Appendix E, para 52
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. whether the communication deals with important matters
of policy;
o the nature of the proceedings before the court, for

example, the court would be more likely to admit a
document in evidence if its exclusion would be prejudicial
to the case for the accused,;

. the length of time since the documents came into being;
and

» whether the document had already entered the public
domain.™

2.33 Having been given a copy of one of the documents sought by the
committee, the FIRB Minute of 5 December 1991,1° he was inclined to the
view in respect of that document that the claim for public interest immunity
would not succeed. The relevant factors in reaching such a conclusion are:
that it was disclosed as a leaked document in early 1993 and confirmed by
former Treasurer Kerin, the recipient of the document, before the
committee on 24 March 1994; that its contents are 'only doubtfully on
important matters of policy' and that the information in the documents is
about events that have passed. These last two factors would seem to be of
equal force in relation to the outstanding documents.

Legal Advice from Mr Tony Morris QC

2.34 The opinion of Mr Morris is somewhat more cautious as regards
whether a court would uphold a claim for public interest immunity in respect
of Category 1 documents as a class of document. In the summary to his
opinion he states that one would not be able to predict with any certainty
the way a court would resolve the question. Inherent in any such
proceedings would be the need to examine the documents individually to
ascertain the potential prejudice to public interest arising from disclosure
and the need to balance this against the detriment which might be caused
if the documents were excluded from consideration. The reasons for Mr

Jackson volunteering a reference to a court are unclear in the view of

14 Appendix F
5 Appendix G
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Mr Morris. It is not helpful to any consideration of the committee’s powers
to speculate as to what a court might do.

2.35 Mr Morris said of the 5 December 1991 Minute:

Having carcfully perused that document, 1 must say that I am entirely at
a loss to understand how it can be argued that production of the document
might be inimical to the public interest. The document does not appear to
contain any information which could be regarded as having any degree of
continuing commercial sensitivity. One cannot seriously imagine that the
members of the Foreign Investment Review Board would be less candid
in providing advice to the Treasurer or the Government, were documents
of this character to be available for public scrutiny: to echo the words of
Lord Radcliffe in the Glasgow Corporation Case as adopted by Stephen
J in Sankey v Whitlam, one would imagine that members of the FIRB are
"made of sterner stuff'. It is, of course, conceivable that commercial
organisations might feel more reluctant in disclosing their commercial
secrets 1o bodies like the FIRB if they were aware that such documents
could ultimately become open to public scrutiny; but it does not appear to
me that this particular document discloses any commercial secrets. It may
be said that the workings of the FIRB, and of the Treasury, may to some
extent be prejudiced if the manner in which they operate becomes public
information; but I cannot see anything in this particular document which
might be thought to disclose some highly-sensitive modus operandi which
justifies concealment of its contents. [emphasis added].

2.36 The concluding remarks of both members of the senior bar provide
the committee with confirmation of the appropriateness of its actions in
insisting on the production of the documents in question. Mr Jackson
advised that he sees no reason why the committee could not require that the
documents be more specmcally identified’, at least on a confidential basis
as a starting point.'® Mr Morris is of the view that the committee is
balancing one pubhc interest against another and that in pursuing its
investigation it is entirely inappropriate for a committee to constrain 1tself
by an analogy with the courts' interpretation of public interest 1mmumty

16 Further Opinion of Mr D Jackson QC, p 11, see Appendix F

17 Opinion of Mr A Morris QC, p 45, see Appendix H
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In relation to FIRB Members

2.37 On 18 February 1994, the Treasurer wrote to the committee informing
it that in view of the government's claim of public interest immunity in
respect of certain FIRB matters he had advised two FIRB members, who
were in effect paid advisers, that their duty of confidence precluded them
from providing information to the committee relating to advice, views and
recommendations they may have provided to him or past Treasurers.
Notwithstanding this, these FIRB members attended the inquiry and gave
evidence constrained by the Treasurer's direction.

Justified or unwarranted secrecy

2.38 Whether the Treasurer's claim of public interest immunity is justified
was the subject of much discussion both within the committee and amongst
observers of the inquiry. The committee examined this issue from a number
of perspectives. The first involved weighing up the public interest in not
releasing the information in the FIRB documents, including the interests of
parties who made confidential submissions to FIRB, against the public
benefit of knowing how that process works, including its obvious flaws, in
relation to government decisions on the ownership of print media. The
chapters in the report on the FIRB processes show clearly that the
committee believes that future decisions should be made following a more
open and transparent information gathering process, and that the parties to
these decisions should enter any such process in the full knowledge that the
Parliament and, thereby, the community have a right to know how the
process works in relation to any particular decision.

2.39 The major shortcoming in current FIRB procedures is that, provided
applicants submit material with an accompanying assertion that it is
commercial-in-confidence, the information has an 'in perpetuity’ secret
status. It would appear that the fact that a decision has been made and the
commercial transaction has been completed, has no bearing whatsoever in
striking down the secret status of FIRB information. This unrealistic and
over-secretive approach which FIRB and successive governments have
elected to take, is to a large extent, the reason for the committee being
confronted by an inability to obtain a complete set of evidence on the 1991
and 1993 decisions.
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Sub-judice matters

2.40 As foreshadowed in an earlier paragraph, the committee received a
submission dated 4 February 1994 from solicitors representing Mr M
Burrows and Mr J White requesting that the committee not take evidence
or, alternatively, defer taking evidence from their clients until litigation had
been completed. The submission informed the committee that Messrs
Burrows and White are respondents to legal proceedings in which the
applicants are claiming damages in the sum of $140-215 million. The
submission argued that it would be prejudicial if either Mr Burrows or Mr
White were required to give evidence.

Clerk’s advice

2.41 The committee referred this item of correspondence to the Clerk of
the Senate who advised that in making a decision on whether there is any
such danger of prejudice to court proceedings, the committee needed to
have knowledge of:

. whether the matters before the court will be tried
by a jury;

. whether there are witnesses or potential witnesses
who may be influenced by a hearing of evidence by
the committee; and

. whether the particular questions in some of the
legal proceedings are likel?r to be canvassed in any
hearing of the committee.'®

2.42 The Clerk further advised that if the committee were to come to a
conclusion that there is a danger of prejudice to the court proceedings, it
could avoid that danger by resolving to take evidence in private session.

2.43 The committee considered the Clerk's advice and decided that it
should insist on the witnesses giving oral evidence, but that they should be
advised of their right to have their evidence heard in-camera. The committee

18 Evidence p 208, see also Appendix I

% Evidence p 209
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further agreed to organise its line of questioning in such a way as to
minimise frequent requests to move into private session. During the taking
of public evidence from these witnesses, four matters were deemed to be
appropriate for consideration as in-camera evidence and were subsequently
examined by the committee during a very brief private hearing.

Conclusion
Incomplete evidence

2.44  As a consequence of the repeated directions by the Treasurer that
public servants and advisers appearing before the committee claim public
interest immunity, the committee has been unable to make definitive and
conclusive findings in respect of a number of matters germane to its terms
of reference. In an attempt to identify these issues the committee published
in its Hansard two charts which illustrate the extent of the procedural and
evidentiary impasse which it faced.?’ During the giving of a Notice seeking
a resolution of the Senate to extend its date of reporting to complete the
committee's report, the chair, Senator Alston tabled and incorporated these
documents in Hansard.?! These two documents appear as charts 2.1 and
2.2 in this chapter. -

2.45 At this stage of the inquiry the committee resolved that letters be
written to the witnesses listed in this document seeking their response to
questions based on the unresolved issues. The text of the questions to these
witnesses has been included in chapters 3, 4 and 3.

Private Senator's Bifl

2.46 On 12 May 1994, following an extended debate involving eight of the
nine committee members, on the motion of Senator Kernot, the Senate
resolved that the committee should present two reports. The resolution
provided that this report, to be known as the first report of the committee,
would be presented by 9 June 1994. It further provided that the final report
of the committee be presented by 22 September 1994

® Evidence p 739-740

% Senate Hansard of 3 May 1994, pp 31-32
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2.47 In speaking to her motion Senator Kernot informed the Senate that
the extension of the committee's date of reporting was intended to give the
Senate an opportunity to resolve the impasse in relation to repeated claims
of public interest immunity. This would allow the committee to make
conclusive findings on all of the available evidence, including that which the
Treasurer has claimed to be of a public interest immunity character.

2.48 Senator Kernot had previously introduced The Parliamentary
Privileges Amendment (Enforcement of Lawful Orders) Bill 1994 to amend
the Parliamentary Privileges Act by providing that the Federal Court enforce
lawful orders made by Parliament and empower that court to determine
claims that disclosure of information to Parliament would contravene the
public interest. It was Senator Kernot's contention that the Senate Privileges
committee should examine her Bill and present a report by 23 August 1994.
Her resolution further provided that during the period 9 June 1994 to the
day the committee presents its final report, the committee should be
provided with the minimum resources required to give effect to the
resolution.
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Chart 2.1

——FIRB BRANCH OF INQUIRY-

Leaked FIRB Minute of 5§ December 1991 on Fairfax decision
received by AIN.

AIN submission questions FIRB procedures in drafting
Treasurer’s Advice. FIRB Minute contains allegedly unirue
and inaccurate comments on AIN bid.

.

On 24 March 1994, Mr Kerin and Mr Dawkins give evidence
on two critical FIRB Minutes. Mr Kerin confirms contents of
Mr Pooley's Minute of 5 December 1991.

Mr Pooley and Mr Hinton
barred by Treasurer from
explaining FIRB's handling
of Fairfax decision.

MINUTE OF 5 DECEMBER 1991 AUTHENTICATED

On 12 April 1994, Committee again writes to Treasurer
seeking the cooperation of Mr Pooley to give evidence on his
sources in drafting the FIRB Minute of 5 December 1991.

On 13 April 1994, Treasurer publishes media release which
artacks the Committee, but does not allude to Mr Pooley
giving evidence re his Minute.

UNRESOLVED ISSUES

- Who gave Mr Pooley allegedly untrue and inaccurate advice on
AIN bid?

- Did FIRB seek to verify the accuracy of the comments on AIN
before submitting the Minute to the Treasurer?

- For what reason did FIRB include any comments at all on
AIN?

- Why did Dr Roberts leave it until after the 5 December 1991

Mr Burrows (Baring
Brothers' adviser to
Fairfax receiver) testifies
that he was not the source
of allegedly adverse
comments on AIN Bid but
did respond to FIRB
request for information on
6 December 1991.

UNFETTERED
EVIDENCE NEEDED
from the following
wilnesses:

Minute had been forwarded to the Treasurer to contact Barings
to obtain basic background information on AIN when such
material should have been available at the outset?

- Would the Treasurer have made a different decision had he
known that the FIRB advice re AIN was defective?

- In the light of the advice from Barings on AIN on 6 December,
why did FIRB not advise Treasurer Willis of the receipt of this
information?

- Why did Mr Pooley repeatedly refuse the AIN offers to submit
additional information?

- Mr Willis

- Mr Hinton
- Mr Pooley
- DrRoberts
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Chart 2.2
‘BALANCED COVERAGE' BRANCH OF INQUIRY

Mr Black's autobiography published. Refers to Mr Keating
linking Government consideration of the Telegraph plc
application 1o increase shareholding of Fairfax from 15 to 25
per cent to ‘balanced coverage’ of the 1993 election.

Mr Keating gives Seattle interview 18 November 1993 in which
he confirms discussion of balance with Mr Black.

Senate Print Media Committee established 9 December 1993.

- Messrs Hawke, Kerin and
Dawkins give oral evidence on
‘balance’.

Mr Keating — “T do not slum it with Senate
Committees”, 24 November 1993.

« Mr Black gives written and oral

Mr Willis — limits responses by public servants. )
evidence on terms of reference.

- Dr Hewson gives oral evidence.

UNRESOLVED ISSUES

- What part did Mr Keating play in the 1991 decisions
regarding bidders for Fairfax?

- What contact did Mr Keating have with FIRB January-June
1991 (as Treasurer), and June-December 1991, regarding
Fairfax bids?

- What undertakings did Mr Keating give to Mr Black
regarding foreign ownership limits?

- What undertakings did Mr Keating receive from Mr Black
concerning election coverage by Fairfax press?

- How does Mr Keating account for discrepancies between
his version of those conversations and Mr Black’s

versions?

- On what grounds and upon what advice was the 1993
decision to increase foreign ownership limits taken?

- Did Mr Keating tell Mr Black that 35 per cent foreign
ownership was ‘ultimately attainable’?

- Having regard to Mr Black’s written submission, when will
Telegraph plc be approved to move to a 35 per cent
shareholding in Fairfax?




Scope

This Part addresses the factual origins of the specific decisions which gave
rise to this inquiry. In doing so this Part touches upon the bases of those
decisions including the procedures employed by FIRB. The procedures
followed by FIRB, in this case and in general, are dealt with more fully in
Part IIL

PART II

THE PERCENTAGE PLAYERS
THE 1991 AND 1993 DECISIONS

‘The decisions

The committee focussed its investigations on four crucial decisions made by
the Treasurer relating to the foreign investment bids for the Fairfax group
in receivership and subsequent applications to increase the levels of foreign

investment in the company after receivership.

The specific decisions examined by the committee are as follows:

The decision by the then Treasurer, Mr J Kerin, on 5
December 1991, to approve the foreign investment
application by Dr O'Reilly's Independent Newspapers
Group and to reject the revised Tourang I application.

The decision by the then Treasurer, Mr R Willis,
announced on 13 December 1991, to approve a further
modified application from the Tourang consortium.

The decision by the then Treasurer, Mr J Dawkins,
announced on 23 April 1992, to allow small foreign
portfolio shareholdings under 5 per cent each, in cases
where the foreign investor is neither related to any other
Fairfax investor nor represented on the Fairfax board.

The decision by the then Treasurer, Mr J Dawkins, on 20
April 1993, to allow Mr Conrad Black, through his
company The Telegraph pic, to increase his investment in
Fairfax from just under 15 per cent to 25 per cent.



CHAPTER 3
THE 1991 DECISIONS

Background to the decisions

3.1 To appreciate the context in which the decisions subject to inquiry
were taken, it is necessary to examine certain aspects of the history of the
Fairfax organisation prior to the appointment of the receiver and manager
in December 1990. It was this action by the secured creditors that led to the
conduct, during 1991, of an auction process, from which emerged several
potential bidders including foreign companies.

3.2 Australia's foreign investment policy requires that all proposals for
foreign investment in the print media first be submitted to the Foreign
Investment Review Board (FIRB) for consideration and subsequent
approval by the Treasurer.

3.3 This chapter traverses developments in foreign investment and print
media policy during the period leading up to the decisions under review.

John Fairfax Group prior to receivership

3.4 Much has been written about the action by Mr Warwick Fairfax to
'buy out' the Fairfax group of companies in 1987. For the purpose of this
report it is not necessary to explore those events in detail. It is sufficient to
recall that, having initiated the purchase not long before the stockmarket
crash in October 1987, Mr Fairfax paid a high price for his acquisition, and
that, compared with the cashflows later available to the group, the purchase
was too highly leveraged.

3.5 One element of the financing package put together by Mr Fairfax
included the placement of subordinated debentures worth $450 million with
US investors. These subordinated debentures (known as ‘junk bonds’) and
how they were to be treated in the bids to take the company out of
receivership, are of interest in this inquiry. Mr Malcolm Turnbull gave
evidence of his role as representative of the bond holders and of the
existence of an exclusivity agreement between the bond holders and the
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Tourang consortium.! Mr Kerin, in his evidence, referred to the operation
of the agreement with the bond holders being a factor in his taking the
decision that he did when he did.*

3.6 Mr Turnbull also spoke of the precipitate action of the secured
creditors in appointing a receiver rather than adopting, as he termed it, ‘a
take and hold strategy'. He also spoke of the ‘astonishment’ of the US junk
bond holders at their lack of rights under Australian bankruptcy laws. Mr
Turnbull recommended the committee take note of the lack of an equivalent
to the US Bankruptey Chapter 11 provision which operate to protect the
interests of all creditors, not only secured creditors.> This could be a matter
worthy of consideration by the Joint Parliamentary Committee on
Corporations and Securities.

3.7 History has it that after months of speculation about its corporate
future, Mr Des Nicholl of Deloitte Ross Tohmatsu, was appointed as
receiver and manager of the Fairfax group on 10 December 1990. Mr
Nicholl's appointment was followed by the appointment on 24 December
1990 of Mr Mark Burrows of Baring Brothers Burrows, as adviser to the
receiver and manager on the sale of the Fairfax group.

The Fairfax auction process

3.8 At this stage of the report it is important to identify the key players
and describe their involvement in the 1991 Fairfax decision. Chart 3.1 lists
these players. Essentially this chapter adheres to that structure. No reference
has been made to those persons or companies who were involved in the
Fairfax auction, but who had no direct role in the information gathering
and/or decision making processes which resulted in the Treasurers' decisions.

! Evidence pp 117-122
2 Evidence p 458
* Evidence pp 117-119
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‘Mr Jeft White,
Broth

r:Paul ','I"{eatmg‘ (to 31
Ketin (4 Jun




Page 40 ' Percentage Players

THE PLAYERS: IN DETAIL

Receiver and Manager

39 Mr Des Nicholl of the then Deloitte Ross Tohmatsu was appointed
receiver and manager of the Fairfax group of companies on 10 December
1991 by CitiSecurities Limited on its own behalf and on behalf of other
secured lenders.

3.10 In his submission to the committee, Mr Nicholl outlined the basis of
his duties as receiver to Fairfax and the division of responsibilities that
existed between himself and Mr Mark Burrows. Mr Nicholl's role was to
manage the business of the companies in receivership, including maintenance
of that business, whereas it was Mr Burrows' role to advise on the financial
restructuring or sale of the business.

3.11 Mr Nicholl went on to clarify his role in respect to the conduct of the
sale:

Consistently with that division of responsibilities, any enquiries which were
made of me by prospective purchasers of that business were referred to Mr
Burrows. Additionally, Mr Burrows had responsibility for managing the
process by which that business was sold including, in particular, conducting
such negotiations with the Commonwealth Government as were necessary
t04ensure that as many prospective purchasers as was possible could bid for
it.

3.12 As the appointed receiver, Mr Nicholl was an interested party in the
decisions about potential foreign investors made by the Treasurers. The
course of action available to Mr Nicholl was, in fact, dependent upon the
Treasurers' decisions, among other things. However, the committee is
satisfied that Mr Nicholl played no part in the matters encompassed by its
terms of reference.

Advisers to the receiver and manager - Baring Brothers Burrows (Barings)

3.13 On 24 December 1990, Mr Mark Burrows of Baring Brothers Burrows
was appointed as adviser to the receiver in respect of the restructuring or

# Submission No 7, p 1
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sale of the Fairfax business. He was assisted in those duties by Mr Jeff
White and other staff of Barings, including Mr Peter Breese.

3.14 Before taking oral evidence from Messrs Burrows and White at its
hearings on 11 April 1994, the Chairman outlined the procedures the
committee would apply to any issues which might be covered by the sub-
judice convention, given the existence of court proceedings instigated against
Mr Burrows and others in relation to the Fairfax reconstruction.

3.15 In advising of these procedures the Chair stated the focus of the
committee's investigations as follows:

The committee's terms of reference are specifically directed at the
government decisions and the procedures of FIRB in respect of the Fairfax
Group vis-a-vis foreign ownership application. The thrust of the
committee's inquiry is not directed at the commercial decisions of the
receiver in respect of the bids for Fairfax... .*

3.16 Mr Burrows gave evidence in three specific areas of interest:

. Barings' communications with FIRB
. Barings' contacts with the Prime Minister and Treasurers
. FIRB processes generally.

Barings' communications with FIRB

3.17 Mr Burrows tendered in evidence copies of three letters (the contents
of which, with specific quoted exceptions, he requested be kept confidential)
from hlS firm to FIRB dated 13 February, 5 November and 6 December
1991.° This correspondence was.prepared in response to FIRB requests for
information concerning the reconstructlon of Fairfax and "...encapsulates our
entire dialogue with the FIRB.”

3.18 Mr Burrows outlined the general nature of the first two letters but
quoted specific references from the letter dated 6 December 1991. This was
to rebut any inference that he or his office had been the source of

5 Evidence p 546
¢ Evidence p 547

7 Evidence p 553
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comments critical of the AIN bid (referred to in detail later in this chapter)
and included in the FIRB report to the Treasurer.

3.19 The language of the FIRB Minute of 5 December 1991 is significant.
The words used therein, supporting the options set out, indicate direct
knowledge of the receivers' thinking at that time. The level of detail is such
that the possibility that the words were random thoughts, suppositions, or
inventions by FIRB staff is most unlikely.

3.20 The committee sought evidence from Mr Burrows as to whether he or
his firm was the source of comment critical of the AIN bid. Mr Burrows
gave evidence of correspondence with FIRB to prove that neither he nor his
company was the source of those comments. However, despite being given
several opportunities to do so he did not unequivocally rule out the
possibility of being the indirect source of such comment. The committee
notes that the INP application to FIRB dated 16 November 1991 stated:

Barings has advised INP Co. that it intends to advise the Receivers to
proceed only with INP Co. and Tourang and that the offers that it has
received from each of these bidders are "comparable” in terms of price.
AIN, aaccording to Baring does not appear to be in the running at this
stage.

3.21 On 2 June 1994 the committee wrote to INP requesting that it inform
the committee of how their information was conveyed to INP and whether
INP could provide any documents or records of any conversations in this
matter.

3.22 Subsequent correspondence between the committee and INP will
require that this matter be more fully dealt with in the committee’s second
report.

Dr Roberts and Mr Pooley

3.23  Another matter of public concern to the committee was that despite
the fact that FIRB had presumably informed itself in considerable detail as
to the characteristics of each of the Fairfax bidders at the outset of the
process, nonetheless, after FIRB had forwarded the initial recommendation
to the Treasurer dated 5 December 1991, containing detailed criticism of the

8 FIRB document - File A - Doc No 1, p 3 (unpublished)
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AIN bid, the following day the relevant case officer, Dr Darryl Roberts,
telephoned Mr Burrows' office seeking 'basic background information’ on
AJIN. In response to questioning about the timing of the request from Dr
Roberts, Mr Burrows observed that he thought it 'interesting’.’

3.24 This matter has excited the interest of the committee also because the
committee believes it extraordinary that both Dr Roberts and Mr Pooley
claimed not to remember Dr Roberts contacting Barings to obtain
background information the day after the FIRB advice had been completed.
The memory lapse experienced by Dr Roberts is even more extraordinary
when one considers:

. That to obtain basic background information on a bidder
mentioned in a key FIRB document in a extremely
unfavourable light the day after the advice has been
prepared is seemingly an unforgettable event.

. That the person on the receiving end of the request, Mr
Breese, remembers: that Dr Roberts left him a telephone
message on or about 6 December 1991; that when he
returned the call, Dr Roberts requested 'background
information' on the AIN bid; and that he sent a fax dated
6 December 1991 containing this information.'?

. That Mr Pooley informed the committee the day before
Dr Roberts' appearance that 'we certainly discussed it [Dr
Roberts’ contact with Barings as revealed in evidence on
11 April 1994], as I have said. I think you will find, when
you ask him the question, that he does not recall anything
about it either.!!

* Evidence p 564
1% Submission No 33, p 2

I Evidence p 637
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3.25 The committee especially believes the circumstances surrounding the
need to obtain the information in this particular document more than
interesting’.

Finding 3.1

In relation to FIRB contacting Barings after the recommendation of 5
December 1991 had been forwarded to the Treasurer, a number of
questions remain:

. Why was such basic information sought after the
recommendation had been made to the Treasurer?

. Why was such information sought from Barings and not
from AIN?

. How was FIRB able to compile the Minute of 5 December
1991 if it was not already in possession of such basic
information?

. Was the information sought to cover up a lack of
substantive information on FIRB files?

. Did FIRB correct its flawed analysis of AIN's bid and
bring that matter to the attention of Treasurer Willis?

These questions remain open and the committee finds this situation
adversely reflects on the impartiality of FIRB advice in this case.

Barings' contacts with the Prime Minister and Treasurers

3.26 Mr Burrows gave evidence of a series of meetings which he attended
between July 1991 and November 1991 with Treasurer Kerin and Prime
Minister Hawke, during which issues such as expressions of interest in the
purchase of Fairfax, the company's indebtedness, problems for caucus with
Mr Packer's involvement and the proposed caucus restriction on foreign
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investment were discussed. Mr Burrows asserts that the merits of any details
of any bid were not discussed at those meetings nor was the concept of
'balanced coverage'.2

3.27 With respect to the meeting on 9 October 1991, about the proposed
caucus restriction on the level of foreign investment, Mr Kerin referred to
the representation made by Mr Burrows that the proposed restriction could
result in the elimination of foreign bidders from the auction process and
result in a very low price. Mr Kerin also referred generally to Mr Burrows'
role in using the auction process to get greater value into the bids for
Fairfax.”® Mr Kerin saw that process as consistent with his own
responsibility as Treasurer about which he said:

-.I thought [ had a duty to see that as much as was possible that people to
whom debt was owed gained what they could. That was just as Treasurer,
because of our international reputation, and the behaviour of some of the
people in the commercial sector led me to the view that it was in
Australia's best interest to open this up to bids to see what it was worth.'™

3.28 The need to complete the bidding process as soon as possible was a
matter discussed by Mr Burrows in answering a telephone call from the new
Treasurer, Mr Willis, on 13 December 1991.7° In outlining the other
matters discussed, Mr Burrows stated that they also covered why the
Treasurer's decision needed to be made quickly. This issue will be covered
later in this chapter.

FIRB processes generally - Barings' perceptions
3.29 In responding to questions about FIRB processes, particularly in

relation to the sources of information about AIN, Mr Burrows was
circumspect, but did respond:

12 Evidence p 550
13 Evidence p 459
¥ Evidence p 457

5 Mr Willis was appointed Treasurer on 9 December 1991
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...from our point of view, when the FIRB rings with an inquiry, having dealt
w1th them on myriad matters over a period of time, one politely responds;
one does not ask, 'Why do you want this information?."®

3.30 When questioned on the 'normality’ of FIRB processes in relation to
FIRB seeking advice about domestic bidders there was the following
exchange:

Mr Burrows: In terms of assessing a foreign takeover, everything is
normal.

Senator Minchin: There are no rules.

Mr Burrows: Sorry. 1 am being facetious. The answer to your
question is that there is no normality: it is for them to
make their judgements. Coming back to Senator
Kernot's point, the rules have changed. If you go back
and have a look at what John Xerin said to you, of
course you had in this process - surprise, surprise! -
a caucus decision. As I understand it, the nub of what
John Kerin said to you was that the reason that he
knocked back Tourang was his perception of the
caucus decision on non-voting equity. If he had had
a wider perception of non-voting equity, cbviously the
two would have been ticked through, in terms of not
being against the national interest.”

3.31 Inresponse to a further question about his experiences in being asked
to provide advice about domestic bidders, Mr Burrows gave the example of
a discussion he had with then Treasurer Dawkins in relation to the
receivership of Harlin, which had an interest in the Fosters brewing business.
He said:

I had a conversation with the then Treasurer and got the very clear
impression that, with the potential for local parties to own Fostcrs, the
chance of a forelgner being allowed to own it would be zero...

16 Evidence p 560
7 Evidence pp 564-565

¥ Evidence p 565
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3.32 Such a comment by the Treasurer, taken together with FIRB's
unsubstantiated derogatory comments about the domestic bidder in the
Fairfax case and evidence from Mr Hinton about the irrelevance of the
existence of domestic bidders in the consideration of the merits of a foreign
investment proposal and determination of the national interest, appear to
demonstrate real inconsistency in the foreign investment procedures over a
short period of time. This issue is progressed further in chapters 7 to 10.

THE BIDDERS IN THE AUCTION

3.33 This section will give a brief outline of the bidding companies, the
principal players within each company and the structure of their bids.

3.34 There were three bidders in the final stage of the Fairfax auction,
namely, AIN, Independent Newspapers and Tourang.

Australian Independent Newspapers'®

3.35 Australian Independent Newspapers Ltd (AIN), a Melbourne based
syndicate with a broad range of experience in business and newspapers.

The principals included:

Mr Jim Leslie, Chairman of Boral Ltd, former Chairman of
Qantas;

Mr Greg Taylor, Managing Director of David Syme, former
Editor of The Age and Editor in Chief of David Syme;

Mr John D'Arcy, Chairman and Chief Executive Officer of The
Herald & The Weekly Times from 1985 to 1988, formerly
Finance Director and Deputy Chief Executive Officer of
Queensland Newspapers;

Mr Robert McKay, Chairman, Macquarie Library Ltd, formerly
Executive Director of the Macmillan Company of Australia Pty
Ltd;

1% Submission No 11
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Mr Mark Johnson, Chairman of Macquarie Corporate Finance
Ltd, Director of Macquarie Bank; and

Mr Thomas Harley, Special Projects Manager, Treasury at BHP,
Treasurer and a Director of UNICEF Australia.

336 The AIN bid was supported by a wide range of Australia's leading
institutional and other investors including:

ANZ Funds Management Macquarie Investment Management
Australia Post Superannuation  Mercantile Mutual

Australian Eagle Norwich Australia

BT Asset Management Rothschild Australia

CSR Superannuation Shell Superannuation

Colonial Mutual Suncorp

County Natwest UniSuper

Friends Provident Wardley

ICI Superannuation Westpac Investment Manapement

3.37 This support enabled AIN to offer a bid in excess of $1.5 billion,
which AIN contends was the highest bid.

Independent Newspapers Plc

3.38 Independent Newspapers Plc (INP), is a newspaper company based in
Ireland. Through a trust company this company also had interests in
Australian Provincial Newspapers Holdings Limited (APN) which is a major
publisher of regional newspapers in Queensland and northern New South
Wales.

3.39 The principals in the INP bid were:

Dr Tony O'Reilly, Chairman of HJ Heinz and Chairman of
Independent Newspapers;

Mr Liam Healy, Chief Executive Officer of Independent
Newspapers,;

Mr John B Fairfax, former Deputy Chairman of the Fairfax
Group;
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Mr A E (Ted) Harris, Chairman of Australian Airlines, Director
of British Aerospace and Chairman of the Australian Sports
Commission; and

Mr John C Reynolds; proposed Chief Executive of Fairfax,
Managing Director of APN.

3.40 The INP bid was underwritten by JB Were and included institutional
support from:

Independent Newspapers

Cambooya Pty Limited

BT Asset Management Limited

Commonwealth Bank Group Financial Services Division
County Natwest Australia Investment Management Limited
FAI Insurances

NRMA Investments

State Authorities Superannuation Board

Suncorp Insurance and Finance Limited

Prudential Assurance Limited

JB Were Underwriting®

3.41 INP claimed that its bid would have cleared the debt of secured
creditors and resulted in an offer to the unsecured creditors greater than the
Tourang offer.

Tour:;mg2 1

3.42 A special purpose company brought together as a consortium for the
purpose of bidding for the Fairfax Group. The consortium comprised
Consolidated Press Holdings, Hellman & Friedman (of San Francisco) and
The Telegraph plc (of London). Consolidated Press Holdings, representing
the interests of Mr Kerry Packer, withdrew from the consortium on 28
November 1991 after the Australian Broadcasting Tribunal announced an
inquiry into aspects of the proposed purchase and possible contravention of
cross media ownership legislation.

% Unpublished Treasury Submission of 18 February 1994

2 Submission No 3, and unpublished Treasury Submission of 18 February 1994
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3.43 The principals of Tourang after Mr Packer's withdrawal were:

Mr Conrad Black, Chairman, The Telegraph plc (London),
publisher of newspapers in Canada, USA, and Israel;

Mr Daniel Colson, Vice-Chairman, The Telegraph plc; and

Mr Brian Powers, General Partner, Hellman & Friedman
Capital Partners 1I, L.P., a private investment firm.

3.44 The Tourang bid was underwritten by Ord Minnett with institutional
support expected when the float went to market. The Telegraph plc,
Hellman & Friedman and US debenture holders were the major influences
at the time of the bid. A distinguishing feature of the Tourang bid was its
exclusivity agreement with the US junk bondholders.

THE BIDDERS' EVIDENCE TO THE COMMITTEE
AIN

345 In both its written submission and oral evidence AIN presented
strongly that its bid for Fairfax was misrepresented by FIRB in the
recommendations to the Treasurer dated 5 December 1991. AIN presented
detailed information in a point by point rebuttal of the FIRB references to
AIN which they termed erroneous and misleading.?

3.46 AIN's evidence covered three main areas:

e Errors of fact and analysis in FIRB minute and
inappropriateness of FIRB's procedures.

. Antagonism towards the AIN bid by some Labor Party
politicians.

e  The national interest and definition of 'control' in foreign
investment proposals.

3.47 This section will address those issues under each heading.

2 Evidence pp 210-217 and Submission No 11, p 14
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Errors of fact and analysis in FIRB Minute and inappropriateness of FIRB's
procedures

3.48 The AIN submission incorporates copies of correspondence to FIRB
and sets out details of other discussions or meetings with the Executive
Member, Mr Pooley.23 FIRB's failure to accept repeated AIN invitations
to provide additional information or presentations on its bid, its failure to
check the accuracy of comments made about AIN or indeed its assertions
about the relative merits of the other bidders in its advice to the Treasurer
(a copy of which was leaked to AIN in January 1993 but authenticated by
former Treasurer Kerin in evidence to the committee on 24 March 1994 and
subsequently released to the committee by Treasurer Willis in his letter of
20 April 1994)** and even its most basic failure to deal appropriately with
the correspondence received from AIN in the whole of this case, are things
which only Mr Pooley or FIRB can explain.

3.49 The AIN submission included specific criticisms of the FIRB Minute
of 5 December 1991:

AIN's ability to close

3.10 Tt is asserted on page 2 of the FIRB Minute that the capacity of
INP and AIN to complete a quick purchase was complicated by
Tourang's exclusivity agreement with the Participating Bondholders
and what FIRB describes as less certain commitments by banks,
institutions and underwriters in relation to the INP and AIN bids.

3.11  AIN does not know how FIRB could have been in a position to
make an informed judgement in relation to AIN's ability to close.
The investors in and underwriters of the AIN offer had committed
to close the purchase by the date advised by Barings. Nor does it
understand why FIRB would consider that national interest
considerations were affected by the timing of completion of any
particular bid.%

3.50 Points 3.12 to 3.16 went on to: substantiate AIN's ability to satisfy the
bondholders; point out that they had made an alternative offer which did

2 Submission No 11, Attachment 3, pp 87-94
# Submission No 11, Attachment 4, pp 95-109 - See Appendix G

¥ Submission No 11
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not require bondholder agreement; question FIRB's untested assumptions
about the bondholder agreement; argue that the total AIN offer exceeded
the Tourang offer; and to argue that the AIN offer was fully underwritten
and therefore there was no uncertainty attending the financing of the AIN

bid.

AIN as a viable alternative to the foreign bids

3.51 The AIN submission went on to point out that:

3.17

3.19

There are a number of comments in the FIRB Minute that both
directly and by implication undermine the credibility of the AIN
offer as a viable alternative to foreign control of Fairfax. These
statements contain material errors of fact and assumptions which
are unfounded.

At page 10 of the FIRB Minute it is asserted that: "AIN has no
newspaper experience.” It is astonishing that FIRB could have made
such an assertion. It is wholly erroneous. The fact is that Mr
Gregory Taylor (the proposed Chief Executive Officer), Mr John
D'Arcy and Mr Robert McKay, who could all have been members
of the Fairfax Board of Directors if the AIN offer had been
accepted, had extensive newspaper and publishing experience. AIN's
proposal brought together a considerable array of newspaper and
business experience, details of which were clearly stated in AIN's
offer and should have been available to FIRB. Barings was aware
that the leading Australian investment institutions had preferred
AlIN's bid to those of Tourang and INP.

It is also stated: "... we are not aware of any plans by the syndicate
(AIN) to acquire expertise comparable to that available to Dr
O'Reilly and Mr Black”. AIN had offered on a number of occasions
to provide FIRB with the details that would have informed it of the
expertise within the AIN syndicate. Mr Pooley told AIN not to
make further presentation to FIRB and FIRB declined AIN's offers
to provide it with further information concerning AIN's bid. AIN's
proposals contained specific details of areas where specialised
assistance was required, in addition to that already available to it,
and the steps it would take to obtain that assistance. Moreover,
AIN's success in obtaining the support of leading Australian
institutional investors suggests that the expertise offered by AIN was
considered by the Australian investment community not to be
inferior to that of the other bids.
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3.20 The assertion is also made that: "we would expect Fairfax press to
be more competitive were one of the two foreign bidders to get
control”. This statement is unsupported but it appears to be a
critical finding. AIN cannot understand how FIRB could make an
assessment of Fairfax's potential competitiveness under AIN in
apparent total ignorance of AIN's competitive strategy, a key
feature of which was AIN's detailed management plan.

The supposed benetits of foreign control of Fairfax

3.52 AIN noted under this heading FIRB's uncritical acceptance of foreign
control and its benefits for Fairfax. They noted that FIRB did not include
any assessment of the national interest, of existing Fairfax management, or
of the strengths and weaknesses of the company at the time. In particular
it criticised the lack of understanding of Fairfax's skills and technology
relative to overseas companies.

Assessment of foreign investment indicators

3.53 AIN pointed out that: in its final form Tourang was totally foreign
controlled; the FIRB recommendation allowed both foreign bidders effective
control of Fairfax at the cost of one fifth of the share capital (at odds with
Caucus' decision not to extend foreign control in Fairfax); and that the AIN
bid would also have allowed foreign investment, but in an Australian
controlled company and via the public listing of that company.

Barings' sale structure preferences

3.54 The AIN submission questioned FIRB's uncritical acceptance of
Barings' preference to sell Fairfax as a complete entity, and further queried
how the underlying assumptions by FIRB, about the commercial concerns
of the banks, the receivers and their advisers, related to the national
interest. '

Enforceability and operation of the Exclusivity Agreement

3.55 AIN queried FIRB's ready acceptance that there was a virtually
binding agreement with Tourang and the bondholders and peinted out that
the agreement had been reported by the media as operative only until 16
January 1992
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The risk that AIN might reduce its bid

3.56 AIN noted in their submission that FIRB had suggested that they
might reduce their offer if there were no approved foreign bidders. This was
simply not possible, AIN noted, because their offer was not conditional and
there was no provision in the offer under which AIN could have reduced
the purchase price. 'FIRB's assertion is wholly erroneous'.

Conclusions in the AIN submission

3.57 AIN's conclusion re-stated the obvious clash between FIRB's
assessment of their bid, and the assessment made by leading Australian
institutional investors. They also pointed out that:

42  AIN is unaware of the source and nature of the information
apparently relied upon by FIRB in forming a view of the AIN offer.
AIN understands that FIRB may have obtained information from
Mr Mark Burrows and other officers of Barings and from others
involved in the bidding process. What is clear from the FIRB
minute, however, is that:

(a)  the financial strength of the AIN offer and its attractiveness
to Fairfax creditors were not recognised by FIRB;

(b)  the other benefits of AIN's offer are not referred to; and

(¢) the alleged deficiencies identified by FIRB in AIN's offer are
eITonequs.

4.3 It is submitted that the treatment of the AIN offer in the FIRB
Minute was likely to result in the recommendation made by FIRB
being fundamentally flawed and the information put before the
Treasurer in relation to foreign investment issues and national
interest considerations being incomplete and misleading. AIN is not
aware whether any other material concerning the AIN offer was put
before Mr Kerin or Mr Willis.

4.4  Further, a reading of the FIRB Minute suggests there was no
practicable alternative to foreign control of Fairfax. In faci, AIN's
offer was, on any measure, a strong competitive offer, and had it
been accepted, would have resulted in a strong Australian owned
and controlled Fairfax,
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3.58 Inevidence to the committee Mr Leslie, one of AIN's principals, could
only speculate on the possible sources of the information upon which FIRB
relied to denigrate the AIN bid. He said:

We do not know [what influenced FIRB's advice]. We say we have seen
that there is a document of seven pages from the receiver's adviser. What
would motivate him I just do not know, but it would seem that someone
was giving him advice. [ do not think they thought this up in isolation. So
I think it must have come from either our rival bidders or the receiver's
advisers, but that is only speculation.®

3.59 AIN also provided to the committee a copy of the confidentiality
agreement they were required to sign as a prerequisite of eligibility to
participate in the auction. This meant that Barings would provide any
information required by FIRB in connection with the AIN bid. AIN's action
indicated that they in fact operated on this basis. Even the meeting which
Mr Johnson had with Mr Pooley on 31 October 1991 was arranged by
Barings and held in their offices®

3.60 On the matter of the seven page minute, Mr Burrows tendered in-
camera evidence that included correspondence with FIRB and the document
in question, identified as the letter of 6 December 1991 which provided
background information on AIN He gave evidence about how the
document came into existence,” the time at which it came into existence
and that the latter part was an extract of papers provided to Barings by
AIN. Mr Burrows commented:

.. None of that correspondence contains any derogatory remark about
AIN. Importantly, to the contrary, our correspondence which reflects
communications in terms of oral meetirsl(gs and telephone conversations
creates a favourable impression of AIN.

% Evidence p 222

71 Evidence p 223 (and Submission No 11, p 8 para 3.4)

8 FIRB Daocuments, File D, Doc No 72 (unpublished evidence)
¥ See also Mr Breese's evidence, Submission No 33

¥ Evidence p 223
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Antagonism towards AIN

3.61 The only person to admit to negative comments about AIN was Mr
Hawke. He met with members of the AIN syndicate on 23 July 1991. The
Chairman asked Mr Hawke if he had strong views in relation to Mr D'Arcy.
Mr Hawke responded:

Yes. He was not going to be a proprietor. I am surprised it took you so
long to get to this question ... .

... I made the point at the group with which the gentleman you are talking
about-Mr D'Arcy-was concerned that I found it a bit difficult to cop the
proposition of independence, the Labor Party having had the experience
in 1984 with the Herald group when, without any question, the campaign
run by the Herald group supporting the Liberal Party was saying that it
was going to be the end of civilisation if we brought in some legislation
which denied pensions to millionaires. That campaign waged by the Herald
group was one of the most vicious, evil, un-Australian and un-decent
campaigns in the history of this country. And being told that one of the
fellows involved in this bid was from that group I made the point that I did
not think you could be shouting about the capacity for independence. I'said
that quite openly and directly to them. But that, I can assure you, had no
part-and by definition had no part-in what we are talking about because it
was not before the Foreign Investment Review Board. This was an
Australian bid. It had nothing to do with the government.?!

3.62 This candid admission from the former Prime Minister that he
perceived hostility towards the Labor Party as the only issue that mattered
to him in assessing the quality of the AIN bid, certainly constituted a
sufficient basis for vetoing the consortium.

3.63 Mr Colson was questioned by the committee whether he had told
FIRB that AIN had no newspaper experience. He responded: 'Certainly not
that I recall' When asked a further question about any other comments Mr
Colson responded, 'As far as I am aware absolutely not....". In response to
another question about the source of the comments about AIN, Mr Colson
said:

1 can only speculate. Certainly, the O'Reilly camp did not find it difficult
to rubbish our bid consistently, in the press and elsewhere. So I guess on

31 Evidence pp 537-538
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that basis it is not inconceivable that they may have taken the liberty of
making comments about AIN's bid, but I do not know that.*

3.64 In his evidence on this matter Mr Cameron O'Reilly, representing the
INP group and his father Tony, in response to a question about whether his
group had sought to influence opinion in relation to the AIN bid, said:

No, 1 don't think so. I think, though, obviously in pushing the relative
merits of ourselves as newspaper operators, there is a natural consequence
of that because people are comparing different bids.®

3.65 The committee's task in investigating the source of the comments
critical to AIN contained in the FIRB minute of 5 December 1991 was
frustrated by the continued refusal of FIRB members and Treasury staff to
respond to questions. They claimed that the direction from the Treasurer
prevented them from commenting on how they sourced their information.

3.66 Assuming Mr Hawke's last assertion to be true, despite some
differences of view from FIRB members as to what aspects of domestic bids
should be covered by FIRB, the committee is then left with the question -
Why did FIRB include any comment at all on AIN if it had nothing to do
with the government?

3.67 In the absence of any evidence from the FIRB members or staff
involved in preparation of the advice to the Treasurer to the contrary and
noting Mr Hawke's evidence, the committee agrees with Mr Leslie's
interpretation of this matter, and accordingly finds:

* Evidence pp 692-693
3 Evidence p 320
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Finding 3.2

The treatment of the AIN offer in the FIRB Minute of 5 December
1991 and the recommendation made by FIRB were fundamentally
flawed and resulted in the advice put before the Treasurer being
incomplete and misleading. Further, a reading of the FIRB minute

suggests that there was no practical alternative to foreign control of
Fairfax.>*

3.68 The errors of fact and analysis in the FIRB minute may have stemmed
both from taking inaccurate advice from whatever source and the repeated
refusal to accept information from AIN. Knowing that its procedure was to
include comment and analysis of the AIN bid, FIRB owed a duty of care as
well as the requirements of natural justice to hear from AIN and to correct
references before submitting the minute for consideration. Such careless
treatment appears to have characterised FIRB's whole dealings with AIN,
both before and after the decisions.

3.69 Inrespect to Mr Hawke's vehement statement about Mr D'Arcy’s role
in a campaign run by the Herald group in 1984 against proposed changes to
pension legislation, Mr D'Arcy advised the committee that he did not join
the HWT group until July 1985 and that, until then, he was employed by
Queensland Newspapers. Mr D'Arcy also submitted a copy of a letter he
sent to Mr Hawke on 22 August 1991, in which he endeavoured to correct
the inaccuracies in Mr Hawke's perception of his role. Mr ID'Arcy wrote to
Mr Hawke:

I am taking the liberty of writing to you to correct a misunderstanding that
bath surprised and dismayed me.

It has been reported that you, and perhaps other members of Cabinet,
believe an editorial campaign to influence government changes to pension
asset testing in the Melbourne Herald early in 1986 was instigated and
supported by me as chief executive of The Herald & Weekly Times Ltd.

This perception is completely inaccurate. The newspaper group I served
for 30 odd years defended strongly the principle of editorial independence.

3 Evidence pp 215-6
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I cannot recall any management influence being exerted on any editor or
senior journalist in my years at Queensland Press HWT group.

This does not mean that all editorial direction was correct or balanced. It
does mean that newspaper reporting and editorial content were the
exclusive prerogative of the editar.®

3.70 Labor Party antipathy towards the AIN bid was widely canvassed in
the media at the time of the caucus debate on changes to the foreign
ownership limits applying to the media in September and October 1991. In
particular the allowance of non-voting equity outside the 20 per cent limit
was seen as dehberately favourmg the two foreign bidders over the AIN bid.
'Shlftmg of the goal posts' mid-game was the analogy used to describe this
action.

371 FIRB gave the caucus resolution on this matter extensive
consideration and weight in its recommendations to the Treasurer. However,
in doing so FIRB reversed the weighting caucus gave to control using voting
equity as a limiting factor.

3.72 The book Corporate Cannibals further exemplifies the extent of the
antipathy. On page 252 the then Minister for Transport and
Communications, Kim Beazley is reported as saying ’Wh}; should we do any
favours for the uptown Melbourne establishment mob??’

373 Many witnesses have stated that the test of 'not contrary to the
national interest' is difficuit to determine. Mr Kerin argued that the national
interest is in the mind of the beholder and that the Treasurer should
determine the national interest® When questioned on whether the
Treasurer should be accountable for the reasons for his decision, Mr Kerin
responded:

35 Attachment to Submission No 11

3 Kerry O'Brien, Senator Chris Schacht, Hon Kim Beazley, Lateline interview, 19
September 1991

¥ Corporate Cannibals, p 252

* Evidence p 474
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We do not require that, and part of the reason the government that I was
part of did not require that was that it is a very difficult concept to pin
down.”

3.74 From this it is apparent that there were no objective criteria against
which FIRB considered the merits of all the bidders. FIRB's
recommendation was apparently designed to satisfy political objectives ahead
of any national interest tests. Alternatively, it is possible that the comments
about AIN were incorporated to be malicious and deceptive, or that, in so
far as they pleaded the benefits of an infusion of overseas journalism, they
represented a degree of 'cultural cringe' in some new definition of the
national interest. As FIRB officers and members were prevented from giving
evidence on this point it has been impossible for the committee to determine
if such motives were among its considerations.

3.75 Even without being able at this stage to ascertain the ultimate source
of Mr Pooley's information, the fact remains that he consciously signed off
one of the most significant and controversial proposals ever to come before
the FIRB under his stewardship when he knew or ought to have known that
the gratuitous views expressed in respect of AIN in the 5 December 1991
recommendation were, at best, recklessly inaccurate and misleading or, at
worst simply untrue. There can be no excuse for Mr Pooley not checking the
accuracy of the recommendation before signing it.

3.76 Indeed, having regard to the fact that the Fairfax issue had been
before the Board for many weeks before he signed the recommendation and
during that time he had had a number of discussions with all interested
parties as well as the advisers to the receivers, it is inconceivable that he
would not have been aware that there was simply no evidence to justify the
criticisms of AIN. In those circumstances, in the absence of evidence to the
contrary, the committee is forced to conclude that it was probably a
deliberate decision to stamp such gross inaccuracies with his imprimatur and
a serious dereliction of duty reflecting adversely not only on his competence,
but on his professional integrity.

¥ Evidence pp 473 & 481
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Finding 3.3

The committee finds that the FIRB processes in the 1991 Fairfax
decision were defective and that the processes by which FIRB
conducts its investigations and enforces its conditions must be rectified
to achieve greater transparency and fairness to interested parties. This
is a matter which is taken up again at chapters 7-10. The committee
believes that there needs, at least, to be some 'signposts’ to which
FIRB, or some similar body, can refer in making indicative decisions
and recommendations on the national interest.

The 'national interest’ and definition of 'control' in foreign investment

proposals

3.77 On the definition of 'control' AIN argued it is possible for an adviser
to structure an investment, using non-voting shares or other instruments, in
such a way that the investor can enjoy the same degree of influence or
control with the same economic interest as though the investment were in
voting shares.

3.78 They also argued that, depending on the spread of shareholdings,
effective control can be exercised by a minority shareholding. This has
certainly been the case with The Telegraph Pic interest in Fairfax. That
company, supported by the non-voting interests of Hellman & Friedman, has
exercised control since receivership, whether its shareholding was at 15 per
cent or 25 per cent.

3.79 Mr Galbraith summarised their submission thus:

I think it is a test, in a particular situation, of what constitutes control. The
number of voting shares possessed by a particular person is just one factor.
That is a truth which, as you point out, is realised in terms of broadcasting
legislation and it is also a truth which governs the substantial shareholding
and takeover provisions of the Corporations Law--sophisticated pieces of
legislation. The basic proposition has to be that it is an economic truth that
you will exercise at least the degree of influence or control over a company
as your ownership in that company, however that is held.®

% Evidence pp 243-244
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3.80 The argument advanced by AIN about the exercise of control and the
ways in which control can be structured around non voting shares are
relevant to the manner in which caucus and, later, FIRB dealt with this
issue. The issues of control and national interest are covered further in
chapters 7-10.

INP
INP's FIRB experiences

3.81 The written submission to the committee from INP canvassed changes
to the foreign investment guidelines particularly in relation to regional
newspapers, which the O'Reilly family company, APN, publish in
Queensland and northern New South Wales. The submission also touched
on the foreign investment applications and processes INP experienced in
1991 and 1993, as a bidder for Fairfax and in respect of increases in
investment in APN.

3.82 In evidence, Mr Cameron O'Reilly outlined the process INP used
throughout 1991 of holding discussions with public servants and with
politicians of all parties including, to his recollection, the Prime Minister, Mr
Hawke, and Mr Beazley, then Minister for Transport and Communications.
He stated that INP formed the view earl1y on that 20 per cent would be the
maximum foreign ownership allowabte.*

3.83 In response to questions about the company's dealings with FIRB, Mr
O'Reilly described his dealings as 'very straightforward' and 'mechanical’. He
indicated that his company did not experience problems with FIRB not
responding to correspondence.*

3.84 On the topic of heavy concentration of media ownership in Australia,
Mr O'Reilly said:

.. ultimately it seems to me that the role of the press in particular within
society is quite an important role and there is a responsibility attached to
that. That is to provide hopefully critical information to the public about
the goings-on of the smallest thing and the biggest thing within the country,

“1 Evidence pp 317-318

2 Fvidence p 321
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but without being influenced by any one particular hand. The more
different points, the more diversity that one has in the media, the more
likely that I think the public are going to benefit from a wide range of
views. I, certainly as a consumer, as a reader, would like to feel that I am
getting a diversity of opinion and have access to that if I wish.”®

3.85 Mr O'Reilly went on to argue that allowing foreign buyers into the
market should, theoretically at least, contribute to greater diversity and so
lessen media concentration.

386 The committee also questioned Mr O'Reilly on his attitude to
transparency in decision making in relation to foreign investment, He said:

I believe it should be absolutely transparent, that the rules should be set
and tﬁere should be no exceptions and people should abide by those
Tules.

3.87 Speaking further on this issue as it relates to the national interest and
the rights of the parties to access information provided about both
themselves and the rationale for decisions, Mr O'Reilly said:

.. What is defined as in the national interest needs perhaps to be set out,
the issues that should be considered and those that should not be
considered.”

3.88 In discussions with the committee on this point, Mr O'Reilly asserted
that all bidders would want to know the rationale for decisions and to have
the opportunity to respond to information being considered about them and
their bid.

3.89 Issues of transparency in decision making and the national interest are
covered further in chapters 6 to 10.

** Evidence p 322
“ Evidence p 324

% Evidence p 325
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INP's bid for an increased share in APN

3.90 The committee notes the INP submission seeks to achieve a change
in foreign investment policy with respect to regional newspapers. In oral
evidence INP's representative in Australia, Mr Cameron O'Reilly, submitted
that the committee should consider recommending that the 25 per cent limit
on foreign investment in Australia's print media be lifted for provincial
newspapers (those which have a circulation of less than 50,000 per day in a
restricted geographical area).** Whilst the committee agrees that Mr
O'Reilly made a number of persuasive points in support of his submission,
the terms of reference do not allow the committee to make conclusions in
respect of his request. An examination of ownership levels, per se would
entail the taking of substantial additional written and oral evidence under
additional and clearly delineated terms of reference.

Recommendatlon 3 I

: *The committee recommends that, in the contcxt of the APN submlssmn
‘to the-Senate Print Media Committee, the Senate Standmg Committee .
on- Industry, Science,: Technology, Transport, ‘Commuriications and

Infrastriicture inquire into-and feport on the merits of dlstmgmshmg
between provincial newspapers and major capn:aI city daily newspapers
in demdmg levels of foreign: ownershlp :

3.91 In terms of the matters under inquiry, the committee notes that INP
enjoyed a comparatively straightforward experience with its application to
FIRB and the Treasurer in the Fairfax bidding process - lobbying,
application, approval - and no problems in exchanging correspondence with
FIRB.

TOURANG
3.92 The Tourang consortium was developed out of a meeting between the

principals and other interested parties held in London in June 1991. The
operating basis of the consortium was subsequently expressed in a

* Evidence pp 314-316
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[Subscription] Agreement between the shareholders made on 16 July 1991.
The consertium also entered into an exclusivity agreement with the US junk
bond holders in July 1991, which was reported to bind the bondholders to
the consortium until 16 January 1992.

Who said what at the meeting of 18 July 19917

3.93 Consortium members commenced active lobbying of politicians in July
1991. A meeting was held between Messrs Black and Kennedy (then Fairfax
CEO-designate) with Prime Minister Hawke and Treasurer Kerin on the
morning of 18 July 1991. All four persons gave evidence to the committee
on their recollections of the meeting and the contention as to whether they
had discussed a level of 35 per cent foreign ownership for the Fairfax group.

3.94 This issue arose out of Mr Black's reference in his book to that
meeting and his subsequent discussions over lunch with Mr Kim Beazley,
then Minister for Transport and Communications. Mr Black wrote:

I expressed a fervent desire to accommodate any reasonable political
concerns the government had and asked the Prime Minister and Treasurer
to indicate what they could wear in foreign and cross-media ownership, so
1 didn't inadvertently 'hand them a paolitical grenade with the pin pulled.'
It was at this point that Kerin uttered his remark that 'up to 35%, concerns
for foreign ownership are piffie.' He subsequently disputed employing the
word 'piffle,’ but that is precisely what he said and I obviously took careful
note of it and repeated it... .

... I considered this the most important point in the exchange.*’

3.95 1In submissions to and evidence before the committee, two views of this
discussion emerged from the debate, which was sometimes hostile, seemingly
vitriolic and which included public attacks by each on the other's credibility,
particularly by Mr Hawke and Mr Black.

The importance of the conversation

3.96 The committee believes that the evidence of these players in the 1991
Fairfax saga is of vital importance to the findings in this report. First, the
conversations occurred at the highest level of government and were about
the most sensitive and important aspects of foreign investment policy. The

47 Conrad Black, A Life in Progress, p 419



Page 66 Pereentage Players

meeting between the four key players involved commitments to foreigners
about the sale of the nation's major print media outlets and had the
potential to create in the collective mind of the Tourang consortium an
impression that policy was about to change. Any misleading or incorrect
advice may have resulted in commercial detriment to the Tourang
consortium and thereby could have given a signal to foreign investors at
large that Australian investment policy was uncertain and not to be
entertained under any circumstances.

3.97 This line of inquiry, therefore, is an appropriate matter for a
committee scrutinising the performance of executive government.

3.98 Also at jssue in this regard is the credibility of these witnesses in
relation to other aspects of their testimony. This matter was highlighted
when, after giving their evidence with a high degree of personal conviction,
Messrs Hawke and Black released a statement to the media saying that they
had agreed that their recollections of events may not have been perfect and
that, therefore, it was of little consequence to continue their public
disagreement. The text of this settlement is included later in this chapter.

Messrs Hawke and Kerin

3.99 Mr Kerin gave evidence categorically denying that he had used the
words, ascribed to him by Mr Black, that up to 35 per cent foreign
ownership would be 'piffle’. He also rejected any suggestion that the figure
of 35 per cent was raised. His version of the meeting was that he and Mr
Hawke stressed that there were no prescribed limits to foreign newspaper
ownership.*® It is noteworthy that Mr Kerin informed the committee that
it was his view that Mr Hawke had in his mind that the final decision would
depend on advice from FIRB. This is at odds with Mr Dawkins’ view of
FIRB expressed in his evidence on the 1993 decision. Mr Dawkins perceived
FIRB to be but one of a number of sources of advice in making foreign
investment decisions. This difference of opinion about the perceived and
actual status of FIRB recommendations is a matter taken up in chapters 7
to 10.

3.100 During his evidence Mr Kerin referred to notes which he took at that
meeting. These notes mention 20 per cent for Black and 14.9 per cent for

“ Evidence p 462
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Mr Packer but omit the other principal foreign player, Hellman and
Friedman, who sought a 15 per cent share in Fairfax.*” The FIRB Minute
of 5 December 1991 includes details of the principal economic interests in
Tourang. The committee is uncertain as to the reason for this omission. It
could be that the notes are a defective record or Mr Kerin may have
misinterpreted them in giving evidence. Whatever the reason there is some
doubt about the accuracy of Mr Kerin's evidence.

3.101 However, in referring to the alleged 'piffle' statement, Mr Hawke
supported Mr Kerin's recollection saying that 'Mr Kerin is telling the truth
and Mr Black is not.””

The Tourang recollection of events

3.102 The Tourang version of the meeting was given by Mr Black in his
written submission to the committee. Mr Black declared that he was given
an assurance at the meeting that up to a total of 35 per cent would be
welcomed by the government. Other than cross-media issues related to Mr
Packer's involvement, the foreign ownership discussion was the most
significant development at the meeting. Mr Black asserts that he reported
this to his consortium colleagues. The consortium then acted accordingly on
that information by structuring its bid at 35 per cent.”!

3.103 Mr Kennedy's evidence on the matter was crucial, given his
independence from the Tourang bid and the less than harmonious
circumstances in which he departed from the consortium. He said:

It is my recollection-- someone asked me this the
other day--that Kerin used a word that, if not 'piffie’,
sort of essentially characterised that notion in his

mind.
Senator Kernot: What does he mean? What impression did you get?
Mr Kennedy: Given that ownership of the asset was in diverse

hands, and that was the notion we were selling at that

# FIRB Minute of 5§ December 1991 - see Appendix G
3¢ Evidence pp 523-524

5t Submission No 3
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time--that while there could be up to 35 per cent
there was a passive institutional investor on one hand,
an international media investor who would bring a lot
to the party in terms of expertise and all those other
things on the other, there was a 15 per cent
shareholder in Consolidated Press, and then the
remainder of it was distributed amongst Australian
institutions--my impression was that Kerin accepted
the notion that it was nonsense to believe that 35 per
cent foreign ownership was a threat to this institution
[presumably the Fairfax group].*

3.104 Mr Black's oral testimony also emphasised his recollection that Mr
Hawke and Mr Kerin led him to understand that up to 35 per cent foreign
ownership would not be an issue. He urged the committee that Trevor
Kennedy's corroborating evidence should assume special significance
because, in the light of the acrimonious circumstances of his departure from
the Tourang group, Mr Kennedy owed him no favours.™

3.105 As corroboration of Mr Black's evidence the committee gave weight
to a press report in The Sydney Morning Herald dated 12 December 1991,
which included the following:

Mr Black recalled a July meeting in Mr Kerin's office, which Mr Hawke
attended, when his eligibility as a foreign bidder had been discussed and,
he said, it had been essentially agreed that FIRB would not be an obstacle
for Tourang.

They said - and 1 use the word again - they said it was piffle. Piffle, they
said.>*

3.106 This was the same article to which Mr Hawke referred in attempting
to discredit Mr Black's credibility over the detail of the location of the

meeting.55

52 Evidence p 167

3 Evidence pp 653-4

% The Sydney Morning Herald, 12 December 1991, p 1
55 Evidence p 524 and pp 654-5
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The committee's view

Finding 3.4

The committee has considered the conflict of evidence between the
aforementioned players (Messrs Hawke, Black, Kerin and Kennedy)
regarding government commitments on foreign ownership levels. The
committee has noted the following points:

. The reports of the Caucus debate and decision on
foreign ownership and media concentration that took
place between the meeting in July 1991 and the
Treasurer's decision on 5 December 1991,

) The independent recollection of Mr Kennedy; and

. The date and the contents of the press quotation
above.

In view of the fact that Tourang structured its initial bid to accord with
a 35 per cent limit, and the independent evidence of Mr Kennedy, the
committee accepts that Mr Black was given a positive indication that
up to 35 per cent foreign ownership could be countenanced.

Mr Packer's withdrawal

3.107 The other matter discussed at the meeting with Prime Minister Hawke
and Treasurer Kerin and over lunch with the then Transport and
Communications Minister Beazley, was concern over the role within the
consortium of Mr Kerry Packer and his former associate Mr Trevor
Kennedy. In his book Mr Black reveals that Messrs Hawke and Kerin took
the issue of Mr Packer's 15 per cent involvement more seriously than Messrs
Packer, Kennedy, Turnbull and Powers.*®

3.108 Mr Kerin confirmed the accuracy of Mr Black's observations when he
gave evidence that with the cross-media rules at 14.9 per cent: 'I think there

¢ A Life in Progress, p 420
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was a general view that Mr Murdoch and Mr Packer had enough and I
think there was some antipathy towards Mr Packer.”” Mr Hawke also
confirmed the anti-Packer sentiment. It is now history that Mr Packer
withdrew from the consortium on 28 November 1991,

Tourang II's application to FIRB
Restructured bid

3.109 With Mr Packer's withdrawal from the consortium on 28 November
1991, a revised application was submitted to FIRB for consideration. This
revised structure, which provided for the following share distribution on
completion, was the subject of the Treasurer's consideration on 5 December
1991:

The Telegraph ple 20%
Heliman & Friedman 15%
US Bondholders 4%
Australian investors 61%

3.110 The holding by Hellman & Friedman was to be in non-voting shares
or debentures so that the voting interests of The Telegraph plc complied
with the consortium's interpretation of legislative, policy and Caucus
guidelines.

Mr Kerin's rejection of Tourang I

3.111 In what Mr Hawke recalled was Mr Kerin's last decision as Treasurer,
Mr Kerin rejected the Tourang application despite the fact that it complied
with the Caucus resolution on foreign voting equity.”® Mr Kerin gave no
explanation at the time for his decision to approve the INP application and
reject the Tourang bid, nor did he issue a press release. His decision did,
however, precisely reflect Mr Hawke's well-known attitude to the two
foreign bids and the decision prompted a headline response from the
euphuistic Mr Black, who described what had happened as 'sleazy, venal and
despicable'. In an interview published in The Sydney Morning Herald on 12
December 1991 he went on to say:

57 Evidence p 483

8 Evidence p 528
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that he understood that the Foreign Investment Review Board had cleared
the Tourang offer but that 'something rather sinister happened between
FIRE and (the former Treasurer) Kerin's office.

Someone during that time has muscled in on us,' be said.

Mr Black said he would not name names but added that 'when this game
is up and it gets out into the open there's a few people in Canberra that
aren't going to look very statesmanlike'.

3.112 It is uncertain what, if any, impact Mr Black's outburst had on
Treasurer Willis who, the next day, was considering the further revised
application from Tourang.

3.113 What is also uncertain from Mr Black's statement is how he gained his
knowledge, in London two days after Mr Kerin's decision was announced,
that FIRB had cleared the offer but that it failed in the Treasurer's office.
Given that he was making such a strong outburst and not naming names, it
is significant that Mr Black chose, in the same otherwise emotional article,
to say that Mr George Pooley, the head of FIRB, had 'acted with total
integrity and probity in this matter'. This strongly suggests that he had by
that time been made aware of Mr Pooley's attitude to the Tourang bid.

3.114 As Mr Pooley merely advised the consortium of the Treasurer's
decision on 9 December 1991 and Messrs Black and Colson in evidence to
the committee stated that the reasons for the decision were not explained,
the following questions arise. Did Mr Pooley break confidence and provide
information to Mr Black about FIRB's recommendation? Or did he only
assist in the ‘massaging' process described by Mr Stone, the actin% chair of
FIRB, to ensure successful passage of the amended application?

3.115 Mr Kerin advised the committee that, in rejecting the Tourang
application, he took into account the caucus resolution and the views which
were held in his party. He stressed that it was his view that the government
had powers in respect of foreign applications only and that it was the
responsibility of the receivers to take into account the merits of domestic
bidders. He informed the committee that he treated the application
expeditiously because of the expiry time for the joint bondholders.

% Evidence p 689

% Evidence p 458
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3.116 Also at issue was the fact that the Tourang bid had 39 per cent
foreign economic interest, that the bid was not as accommodating regarding
editorial independence and that there was the prospect of the syndicate
retrenching 400-500 staff.5!

3,117 The committee questions Mr Kerin's perception that he needed to act
expeditiously in respect of the decision. It is the committee's understanding
that for the INP bid, under the FATA legislation, the deadline date was 20
December 1991 and that in the case of the exclusivity agreement which
Tourang had with the junk bondholders, the first expiry date was 16 January
1992,

3.118 Mr Kerin's account of the factors he had in mind when he took the
decision contrasts with the criteria he publicly nominated some months
before taking the 1991 decision. The Australian of 19 October 1991
reported:

The Treasurer, Mr Kerin nominated industry competition, quality, editorial
freedom and the open "retention of the empire" last night as the national
interest criteria he would use in assessing any foreign bid for John Fairfax
Group Pty Lid,

3.119 Mr Kerin also 'signalled he was hoping to be able to provide details
in the future about broad principles of national interest and specific
principles in some sectors and industries to give business a clearer idea of
the basis of government decision making in foreign investment matters.'®?

¢! Evidence p 460

82 The Australian, 19 October 1991
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Finding 3.5 |

Re Tourang 11
Taking into account:

i) the criteria Mr Kerin advised that he would use in
considering foreign investment applications for
Fairfax;

i)  his evidence of what he actually did take into
account;

iii) the arguments and recommendations put before him
by FIRB (particularly the comments adverse to
AIN);

iv)  the decision that he took, particularly its timing, to
approve O'Reilly and reject Tourang (purportedly so
as not to disadvantage Tourang by delay); and

v)  that in doing so he acted contrary to the Caucus
decision in regard to both the treatment of foreign
non-voting equity and the extension of foreign
control of the Fairfax company;

The committee rejects Mr Kerin's assertion that in approving O'Reilly
and rejecting Tourang he was not effectively bequeathing Fairfax to
the O'Reilly group. The committee finds that the decision was
discriminatory, based on incorrect and misleading advice and was
deliberately intended to obtain an outcome in the interests of the
government and not the national interest as required by the FATA.

3.120 On the evidence before him, and given the criteria disclosed publicly
and via the Caucus decision, the only equitable decision available to Mr
Kerin was to approve both applications. To have not done so, and in the
light of the derogatory commercial comments about AIN, and his clear
understanding of how at least the Prime Minister felt about AIN, was indeed
to anoint the O'Reilly bid. For, in his own words 'It was very clear that,
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given the strong views of the Federal Parliamentary Labor Party about the
Tourang bid, even with Mr Packer out, the 3party would be happier with the
O'Reilly bid than the Black-Tourang bid."®

3.121 Despite the comments by Mr Kerin and Mr Hawke about the
distinction between the Treasurer’s role and that of the receiver, this was a
decision more about picking winners than the result of an objective
comparison of the merits of each bidder and a determination of what was
or was not contrary to the national interest. It is not surprising then that Mr
Kerin commented that 'the national interest is in the mind of the
beholder'®* He reiterated this sentiment in stating that the reason for not
publishing reasons for decision was that the national interest was a 'very

difficult concept to pin down' %

3.122 Tt is hard to escape the conclusion that this was little more than a
blatant exercise in giving the nod to the politically preferred bidder rather
than any genuine attempt to reach an objective conclusion based on national
interest considerations.

3.123 In the end there were no winners with this decision, for what Mr
Kerin did not take into account was that both Tourang and AIN would
submit amended bids, on the final day, and change the outcome he was
expecting. O'Reilly won the political race but lost the 'Receiver's stakes’,
AIN lost politically and commercially, whilst Tourang, having lost that round,
hastily regrouped with a further amended application to comply with a more
stringent equity requirement, and was approved by both the new Treasurer
and the receiver.

Finding 3.6

From the foregoing, the committee concludes that the current
procedures for consideration of foreign investment applications are
defective and may be, in fact, a deterrent to investment.

¢ Evidence p 460
& Evidence p 473

6 Evidence p 481



The 1991 Decisions Page 75

3.124 The committee also notes the irony of the October 1991 press report
of Mr Kerin's proposed actions to make foreign investment procedures
clearer for business. A similar report was attributed to the current Treasurer,
Mr Willis on 9 May 1994.5

3.125 The committee cannot help but agree with a number of witnesses,
notably Cameron O'Reilly, that uncertainty about the rules of the game must
inevitably lead to a lack of foreign investor confidence and diminution in
Australia's international reputation. Indeed, a system which allows for very
important foreign investment decisions to be at the mercy of unfettered
discretion exercised at the highest political level, is a recipe for encouraging
improper political influence and even political corruption. Such concerns are
heightened by Mr Keating's unguarded admission that the 1993 decision had
virtually nothing to do with genuine national interest criteria and everything
to do with balanced coverage. As discussed elsewhere the latter concept was
a not very subtle euphemism for advancing the electoral interests of the
government and in the process made a mockery of the national interest.

PRIME MINISTER HAWKE
Ministerial freedom

3.126 In evidence to the committee Mr Hawke outlined his practice, whilst
Prime Minister, of allowing Ministers to conduct their portfolio
responsibilities without undue interference and gave his version of the
meetings with bidders in July and August of 1991.

3.127 Mr Hawke was emphatic and colourful in his endeavours to prove his
credibility before the committee, given the less than flattering comments
made about Mr Hawke by Mr Black in his book. In his opening statement
Mr Hawke said 'the simple fact is that Conrad Black does not tell the truth.
He has the habit of distorting events through the prism of his own self
interest.”” Mr Hawke took several other opportunities throughout the
hearing to attack Mr Black's integrity and veracity.

8 The Sydney Morning Herald, 9 May 1994

7 Evidence p 523
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3.128 To the extent that Mr Hawke's endeavours to undermine the
credibility of Mr Black's evidence were relevant, the issues in question have
been dealt with in the section on the Tourang bid.

3.129 On his relationship with the AIN bidders, particularly Mr John D'Arcy,
Mr Hawke gave evidence which is covered in the section on the AIN bid.

3.130 With respect to the Treasurers' decisions of 5 and 13 December 1991,
Mr Hawke gave evidence that he had no discussions with FIRB members
or Treasury officials, that there was no Cabinet consideration of either
decision and that he had no direct input to Mr Kerin's decision.®

Mr Hawke and Mr Black

3.131 Mr Hawke's input to Mr Willis' decision to approve the restructured
Tourang bid, was limited to a short discussion in which Mr Hawke said "You
do whatever you think is right.® Mr Hawke's apparent lack of interest at
this point was due to his concern with the mounting challenge to his
leadership, which saw him toppled as Prime Minister one week later.

3.132 The most notable aspect of Mr Hawke's and Mr Black's recollections
of events in 1991 is the certainty and extraordinary feeling both men
displayed in giving their evidence. Both witnesses were dogmatic and even
pedantic in arguing that their's was the more accurate recollection of what
happened, particularly at the July meeting. Both witnesses endeavoured to
damage the credibility of the other by reference to matters of fine, but
irrelevant, detail. If the committee was left only with the evidence of these
witnesses and Mr Kerin, it would have found it difficult to form any
conclusive judgement about the discussion of 35 per cent foreign interest in
Fairfax.

3.133 However, the committee also considered the testimony of an
apparently independent witness, Mr Trevor Kennedy. It also took account
of the fact that Mr Black's view was on the record as early as 12 December
1991. The committee is persuaded that Mr Black was given an indication
that 35 per cent foreign ownership of Fairfax could be countenanced.

% Evidence pp 527-8

% Evidence p 523
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3.134 As is often the case, the media coverage of the evidence highlighted
what were essentially peripheral issues - whether Mr Hawke had offered to
be Mr Black's 'eyes and ears in Canberra' to spy on his successor for a fee
of US$50,000 (Mr Black's version) or whether Mr Hawke had merely
evinced an interest in providing general political intelligence to the Fairfax
organisation for a fee to be negotiated (Mr Hawke's version).

3.135 There was also substantial media coverage of a lesser sub-theme -
whether Mr Black had, for no apparent reason, when discussing Israeli
politics and his ownership of the Jerusalem Post, gratuitously observed that
he was not Jewish (Mr Hawke's version) or whether Mr Black had simply
been at pains to point out that not being Jewish had not been an
impediment to his acquisition of a sensitive vehicle of public influence (Mr
Black's version).

3.136 Neither of these issues bore any direct relevance to the committee's
terms of reference and both were clearly raised by the respective parties in
an attempt to diminish the credibility of the other's evidence and to cast a
doubt on their recollection of those events which were central to the
committee's inquiry.

3.137 Both men, as seasoned media performers, clearly appreciated the
impact of sensational allegations in influencing public debate but nonetheless
their respective attacks on each other did not assist the committee in its
task.

3.138 As to the public bitter disagreement between Messrs Hawke and
Black, which extended beyond the committee room and into the lounge
rooms of the nation, the committee is now aware of a brokered
rapprochement between the two men. The text of their joint statement
issued 26 April 1994 is included here:

The recent public disagreement between Conrad Black and Bob Hawke
has been concluded with the acceptance by both of them of the principle
that people can sincerely have differing recollections of past meetings. This
principle applies to their only conversation in July, 1991, and to Mr
Hawke's discussion with Mr Black's associate, Mr Colson, in 1993, about
a possible corporate relationship between them. All reciprocal allegations
of untruthfulness are withdrawn. All disparaging reflections over the venue
of the 1991 meeting, over Mr Hawke's professional activities subsequent
to his retirement as prime minister, and over Mr Black's motives in raising
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Israchi matters with Mr Hawke in the 1991 meeting, are also reciprocally
withdrawn,

Mr Hawke intended no suggestion or implication that Mr Black had any
anti-Semitic attitudes and Mr Hawke repeats his assertion to the Senate
committee that he had no reason to believe this to be the case. As
mentioned abave it is agreed that it is possible for people to have different
recollections of conversations and with regard to the discussion between
Mr Colson and Mr Hawke, Mr Black accepts Mr Hawke's integrity and the
sincerity of Mr Hawke's statement of his recollection. For his part, Mr
Hawke also accepts Mr Black's integrity.

Mr Black withdraws the statement in Sunday's Sun-Herald concerning the
term ‘official greeter' and- Mr Hawke having retainers with foreign
companies to spy on his successor.

With these misunderstandings removed, both men profess a reasonable
regard and absence of ill-will for the other.”

3.139 Those who had the opportunity to observe both men give evidence to
the committee will form their own judgements of the joint statement.
Certainly, the change in attitude, from complete discrediting of each other
to 'absence of ill-will for the other', in such a short time verges on the
incredible. The Hansard record will have to serve as the permanent record
of the remarkable evidence of these two men. Mr Black's credibility is not
assisted by the fact that he had to issue a media release to clarify the fact
that, contrary to his earlier assertion, it was his office, not Mr Hawke's,
which had initiated negotiations whereby a planned television debate was
not proceeded with.”!

3.140 Certainly this extraordinary volte-face by Messrs Black and Hawke and
the apparent repudiation of earlier passionately asserted personal attacks
must leave ordinary citizens bemused. It can only be concluded that these
recantations were simply an exercise in media damage control rather than
a genuine change of heart. In these circumstances such repudiations can not
be taken seriously in assessing the truth of matters central to the committee's

inquiry.

™ The Canberra Times, 27 April 1994

' The Canberra Times, 2 May 1994
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TREASURERS
Mr Keating

3.141 No evidence was adduced as to the involvement of Mr Keating as
Treasurer in the early part of the receivership prior to his replacement by
Mr Kerin on 4 June 1991.

Mr Kerin

3.142 Mr Kerin's role in the meetings with bidders, in participating in Caucus
consideration of print media policy and the application of that decision, and
in making the decision to approve O'Reilly and reject Tourang has been
covered already in the relevant paragraphs.

3.143 Mr Kerin's interpretétion of national interest and the way in which
that is applied to foreign investment proposals is covered in more detail later
in this chapter, as well as chapters 7-10.

Mr Willis

3.144 On 9 December 1991 Mr Willis was appointed to the position of
Treasurer in place of Mr Kerin. Mr Willis then took responsibility for
considering the revised Tourang bid. He approved that bid shortly after
taking office and Tourang's bid went on to be accepted by the receiver.

3.145 However, in light of Mr Willis' refusal to cooperate with this inquiry,
and particularly his direction to past and present FIRB and Treasury
officials to not discuss aspects of the case with the committee, there are a
number of outstanding questions to Mr Willis that remain unresolved. In the
absence of FIRB documentation the committee does not know what the
basis for Mr Willis' decision was or why it was taken at the time it was and
cannot at this stage make findings in relation to this aspect of the inquiry.

Mr Willis - outstanding questions

3.146 The questions requiring response from Mr Willis are:

1, Did you consider the material in the FIRB Minute of 5 December
1991, on which your predecessor, Mr Kerin, based his decision to
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reject the Tourang proposal, in deciding to approve the Tourang II
proposal?

2. Did the FIRB submission to you of 12 December 1991, re Tourang
11, acknowledge and rectify the defective information re AIN
contained in the Minute of § December 19912

3 What weight did you give to FIRB comments about AIN in
consideration of the revised Tourang bid?

4. What weight did you give to Prime Minister Hawke's expressed
hostility to the AIN group which included Mr D'Arcy?

5. What decision would you have made had you known the FIRB
Minute of 5 December 1991 contained defective information?

3.147 Mr Willis' letter of response to these questions did not provide any
answers. "2

Finding 3.7

Despite numerous invitations to do so, Mr Willis chose not to attempt
to justify his actions or to advance any legal advice to support his
repeated non-cooperation with the committee.

The committee condemns the action of Mr Willis in directing his
officials not to cooperate with the inquiry in providing certain critical
evidence. The committee finds that Mr Willis has acted contrary to the
public interest in not assisting this parliamentary inquiry.

Mr Dawkins

3.148 Mr Willis was replaced as Treasurer on 27 December 1991 by Mr
Dawkins, who made the decision early in 1992 to allow passive foreign
institutional shareholders to take up to a 5 per cent shareholding in Fairfax
when it was floated on the market, so long as they were unrelated to existing
foreign shareholders and had no representation on the board.

72 Treasurer's letter of 25 May 1994
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3.149 Documents released by FIRB relating to this decision reveal that it
arose from an inquiry from an independent stockbroker. However, the
documents provided by FIRB do not allow an analysis of the basis for that
decision. As no evidence was adduced from witnesses on this particular
decision, the committee is unable to make a finding on it. Should the
Treasurer reverse his rule that public servants not give evidence on
individual FIRB cases there would then be an opportunity to make findings
in relation to this matter.

FIRB

3.150 FIRB's role in the Treasurer's 1991 decision has been covered in detail
in earlier paragraphs. However, the significance of some of the findings and
the differing treatment afforded different bidders and inconsistencies in
FIRB's procedures require a consolidation of the major issues at this point.

3.151 The major issues are:
. FIRB's treatment of AIN;

* FIRB's request to Barings on 6 December 1991 for
information about AIN;

. National Interest - Does FIRB know what it is that it's
advising on? and

. Release of confidential information - How did Mr Black
know what FIRB's recommendation to the Treasurer was?

FIRB's treatment of AIN

3.152 AIN was caught in a 'Catch 22’ situation. It was not a foreign bidder
so it did not need to come before the government. According to some
witnesses, they were not a foreign bidder so their offers to present
information to Mr Pooley on the status, structure and quality of their bid
were not accepted. Yet AIN's bid was put before government by FIRB in
a most damaging and inaccurate light so that the recipient of such advice
would conclude there was no sensible alternative but to allow foreign
control of Fairfax.
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3.153 Mr Pooley and Dr Roberts, the FIRB officers involved in preparing
the Minute of 5 December 1991, relied on the direction from the Treasurer
not to discuss FIRB advice to the government to cover their inability or
unwillingness to answer general questions about how they obtained the
source information about AIN.

3.154 Despite repeated invitations to do so they did not put any legal advice
before the committee or attempt to justify their refusal to cooperate other
than to read the text of the Treasurer's directives.

3.155 Indeed, Mr Pooley's prediction, that the committee would discover
that Dr Roberts could not recall vital matters, strongly suggests that the two
men, who currently work together at the Insurance and Superannuation
Commission, had agreed to seek refuge in memory loss rather than seeking
to publicly justify their actions.

3.156 Mr Burrows, Mr Black, Mr Colson, and Mr Cameron O'Reilly all gave
evidence that they did not give or could not recall giving to FIRB
information adverse to the AIN bid, although Mr O'Reilly did admit to
making comparative comments. In the absence of direct evidence from the
FIRB staff responsible for preparation of the minute, the committee has no
other alternative than to conclude that FIRB procedures for information
gathering and analysis were defective. The committee can form no
conclusion as to what sources FIRB used to obtain the relevant information.

3.157 A number of questions about the treatment of AIN remain
outstanding, requiring responses from Mr Pooley, Mr Hinton and Dr
Roberts:

Questions for Mr George Poolcy

L Upon what information did you base your conclusions on the
qualities of the AIN bid for Fairfax? Given the adverse nature of
some of your conclusions, did you seek to verify the accuracy
thereof?

2 Did the Treasurer, any Minister or former Minister contact you and
comment on the AIN bid? If yes, what were the comments?

3. Were you aware of Mr Hawke's open hostility to the AIN bid? If
yes, what influence did this have on your conclusions?
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4. Did Baring Bros tender any oral advice on the qualities of the AIN
bid? If yes, what was this advice?

5. Did you instruct Dr Roberts to obtain written advice on AIN? If
yes, why and why after you had signed the Minute?

6. In the light of the written advice from Barings, did you consider
sending supplementary advice to the Treasurers Kerin/Willis? If yes,
what was this advice?

7. Why did you repeatedly refuse AIN offers to submit additional
information?

8. Having regard to FIRB guidelines, why did you include any
reference at all to AIN in your Minute of 5 December 19917

Questions for Mr Tony Hinton

1. Did you play any role in the 1991 decision? If yes, what was this
rale?

2. From your knowledge of FIRB files and the organisation's

corporate memory, answer the following questions which have been
forwarded to Mr Pooley:

a. Upon what information did FIRB base its conclusions
on the qualities of the AIN bid for Fairfax? Given the
adverse nature of its conclusions, did FIRB seek to
verify the accuracy thereof?

b. Did the Treasurer, any Minister or former Minister
contact FIRB to comment on the AIN bid? If yes,
what were the comments?

c. Was FIRB aware of Mr Hawke's open hostility to the
AIN bid? If yes, what influence did this have on
FIRB's conclusions?

d. Did Baring Bros tender any oral advice on the
qualities of the AIN? If yes, what was this advice?

€. Did any FIRB officer instruct Dr Roberts to obtain
written advice on the AIN bid? If yes, why and why
after the Minute of 5 December 1991 had been
signed by the Executive Member?



Page 84 Percentage Players

f. In the light of the written advice from Barings, did
FIRB consider sending supplementary advice to the
Treasurers Kerin/Willis? If yes, what was this advice?

g Why did FIRB repeatedly refuse AIN offers to
submit additional information?

h. Having regard to FIRB guidelines, why did FIRB
include any reference at all to the AIN bid in its
Minute of 5 December 19917

3. Does FIRB now have in place appropriate procedures to check the
accuracy of advice prepared for the Treasurer?

Questions for Dr Darryt Roberts

1. Dr Roberts, could you outline for the committee the role that you
played in FIRB at the time of the 1991 Fairfax ownership decision.

2 Could you outline the methodology that you would have used in
preparing advice for the Board.

3. What contact did you have with Baring Bros - who did you contact,
when and what was the subject matter?

4. Why did you ring Barings seeking written advice on AIN after the
Minute of 5 December 1991 had been submitted to the Treasurer?

5. Was the written advice on AIN from Barings consistent with earlier
telephone/oral advice?

6. I understand you have been given a copy of Mr Burrows evidence
which makes a reference to your involvement in the Minute of 5
December 1991. Is this evidence correct in every respect?

7. Did you receive any adverse advice re the quality of the AIN bid?
If so, what was this advice and who proffered it?

8. Was it your practice to make notes to file of telephene
conversations/informal meetings re AIN? Did this happen in the
case of your AIN dealings?

9. You would have known that the Minute of 5 December 1991 had
been signed and sent to Mr Kerin, why did you contact Mr Burrows
the day after, requesting a seemingly innocuous description of AIN's
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qualities? Why did you contact Barings and not AIN? Were you
under orders not to contact AIN?

10.  Did it surprise you that the FIRB Minute of 5 December 1991
breached FIRB guidelines (page 1 of Guide for Investors, Sept
1992) and made comments on an Australian bidder?

3.158 On 25 May 1994, under the cover of a letter from the Treasurer, the
committee received blanket responses to these questions which continue to
invoke public interest immunity as directed by the Treasurer.

FIRB's request to Barings on 6 December 1991 for information about AIN

3.159 The committee took evidence from Mr Leslie and Mr Burrows about
the possible implications and content of the letter from Barings to FIRB
dated 6 December 19917 The committee also attempted to question Mr
Pooley and Dr Roberts on the reasons for requesting such apparently basic
information about a domestic bidder, the day after a minute containing
information highly critical of the bidder was forwarded to the Treasurer and
processed.

3.160 Mr Pooley and Dr Roberts avoided the questions using a combination
of the Treasurer's direction and poor memory as an excuse.

Dr D Roberts

3.161 The committee cannot accept Dr Roberts' excuse that a memory lapse
prevents him from recalling the circumstances of his contacting Barings for
this seemingly innocuous background briefing material the day after the
casework had been completed. It may well be that Dr Roberts handled tens
or hundreds of Fairfax type decisions during his time in FIRB. However, the
committee reiterates that as this FIRB case was almost without precedent
and his actions so unusual, it is beyond any reasonable expectation that an
officer of Dr Robert's intellectual capacity and status in the public service
would have forgotten this occurrence.

Mr G Pooley

3.162 Mr Pooley's memory lapses are also highly questionable.

> Evidence pp 222-3 and 548
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3.163 Mr Pooley was the Executive Member of FIRB for 'about ten
years'* until his statutory appointment as the Insurance and
Superannuation Commissioner in August 1992. During this period the
Australian economy was the subject of a raft of changes to make it more
open to international competitive forces. One of the key changes entailed
a substantial relaxation of foreign investment rules. FIRB was the body
responsible for the implementation of these changes. It is extraordinary,
therefore, that Mr Pooley, the officer who provided the bureaucratic
oversight for these changes, when asked what role FIRB might have in the
future, responded:

1 have got a job that does take up my time very fully and since I have been
there I have not spent any time at all thinking about my previous job and
what cught to be dore about it, if anything.”

3.164 The committee is concerned that Mr Pooley's attitude to the inquiry
was a negative one bordering, in this case, on non-cooperation.

3.165 His lapses in memory in giving evidence on other matters, for which
he may have been in a position to shield behind the Treasurer's claim of
public interest immunity, intensified the committee's concern about the
genuineness of his testimony. On several occasions Mr Pooley claimed that
he could not remember what can only be described as significant and
eminently unforgettable occurrences. For example: he could not remember
whether or not he had requested Dr Roberts to obtain basic background
information on AIN after the Minute of 5 December 1991 had been drafted
and signed’®, whether or not he had advised AIN that, as it did not have
FIRB implications, there would be no need for them to make a
submission’”; and whether or not FIRB obtained any expert technical or
financial opinion to assess whether Fairfax required foreign expertise™.

™ Evidence p 383
3 Evidence p 414
6 Evidence p 636
" FEvidence p 397
" Evidence p 408
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3.166 But on the other hand, he could remember: acting as the executive
member of FIRB in 1980 whilst the 'occupant' was overseas’; giving
evidence on how FIRB monitors overseas investment projects to a Senate
committee on 8 March 1991%%; and the changes to policy in 1986%.

3.167 Mr Pooley was an unsatisfactory witness. He clearly came to the
inquiry with a mind to deny the committee information which it needed to
report on its terms of reference. The reasons for his attitude and
performance as a witness require explanation. Was he voluntarily protecting
the government? Was he under duress not to cooperate with the inquiry?
Did he misinterpret the Treasurer's instructions in respect of public interest
immunity and, when pressed, became confused, thereby claiming the most
effective defence to incisive questions, namely, loss of memory? Did he use
a combination of the Treasurer's letter and his failing memory as a defence
to any less than competent advice which he may have prepared during his
time as executive member of FIRB?

3.168 In the light of Mr Pooley's refusal to proffer any explanation he
cannot complain about the suggestion that he might have been seeking to
cater to the perceived prejudices of his political masters.

3.169 1t should be emphasised that the Treasurer's directive did not purport
to prohibit comment on the substance of discussions with third parties who
were the source of such information and, therefore, did not preclude Mr
Pooley from indicating the source of his information.

Obligations of public servants

3.170 The committee would be remiss if it did not state that public servants
need to consider carefully their positions when directed by a minister to act
in a way which might be contrary to the public interest. In this inquiry the
committee was legitimately inquiring into a public interest matter concerning
economic decisions based on the national interest. The Treasurer, Mr Willis,
repeatedly directed his officials, one of whom was an independent statutory
officer, not to cooperate with a parliamentary inquiry. During the taking of

™ Evidence p 390
&8 Evidence p 395

81 Evidence p 405
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evidence from certain public servants, the committee often asked itself to
whom does a public servant owe allegiance? The NSW ICAC made some
noteworthy observations on the duties of public servants vis-a-vis their
following 'to the letter' the directions of a minister:

But public servants are there to serve the public, not to please their
Minister. Accordingly they must be prepared to press their views if the
public's interest as they perceive it so requires.

No public servant should be heard to say that something was done because
it is what the Minister wanted, and that is that .5

3.171 Unfortunately the evidence of certain public servants and advisers was
well below this ethical standard.

'National interest’- does FIRB know what it is that it's advising on?

3.172 On numerous occasions during the taking of oral evidence the
committee sought to explore the meaning of the terms national interest and
not contrary to the national interest as applied in foreign investment policy.
In doing so the committee endeavoured to establish against what criteria
foreign investment proposals are considered by delegates within Treasury,
by FIRB, and by Treasurers. The committee was also trying to establish
what understanding foreign investment applicants had of the processes by
which their proposals would proceed.

3.173 The responses in evidence were enlightening and at times
disconcerting. A selection of responses follow:

Mr Kerin: The national interest is in the mind of the
beholder.®

Mr Stone: 1 was hoping you would not ask that... .
. It is one of those dreadful things that can
change ®

82 Independent Commission Against Corruption (ICAC) Report on Investigation into
the Silverwater Filling Operation, February 1990, p 16

8 Evidence p 473

8 Evidence p 614
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Mr Leslie: I think it is a difficult question to answer because it
is defined, obviously by whoever is in office as
Treasurer at the time.?

Dr Roberts: The national interest is what the Treasurer and the
Government decide it is at the time and in the
circumnstances.®

3.174 The committee interprets from these and other comments that the
concept of national interest in relation to foreign investment is in effect a
'movable feast' depending upon who occupies the Treasurer's chair.

3.175 Such flexibility may well suit the discretion of a particular Treasurer
to pick a winner in an individual case. However, the difficulty such a regime
presents, both to investors and to a body such as FIRB in trying to frame
its recommendation so as to second guess what is in the Treasurer's mind on
a particular day, is obvious.

3.176 The need to improve foreign investment procedures to allow greater
transparency for all participants is beyond question. The committee notes
and welcomes the reference to such a need for change as reported in The
Sydne{_” Morning Herald following an interview with the Treasurer, Mr
Willis.

3.177 FIRB's analysis of all bidders as contained in the Minute of 5
December 1991, demonstrates the need to improve the system. That
document contains references to AIN, despite the fact that, according to Mr
Hinton's evidence, AIN's bid 'did not involve foreign interests and therefore
did not involve FIRB processes”. (The Catch 22 debate with Mr Hinton over
whether or not AIN had been a casualty of FIRB processes is reported in
eight pages of evidence).® This matter is further addressed in a
recommendation in chapter 10.

% Evidence p 234
% Evidence p 708
87 The Sydney Morning Herald, Monday 9 May 1994

8 Evidence pp 40-48
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FIRB guidelines

3.178 FIRB's Minute of 5 December 1991 also included background on
Conspress, despite Mr Packer's earlier withdrawal, and stated that any
subsequent re-entry by Mr Packer would again trigger an ABT inquiry in
respect of crass-media rules. An ABT/ABA inquiry has not occurred
following Mr Packer's return to Fairfax as a minority shareholder.

3179 These comments in the FIRB minute regarding Conspress and Mr
Packer may well reflect theManti-Packer feeling evident at that time as
opposed to a genuine attempt to assess the cross media policy vis-a-vis the
complexities of the Tourang bid.

3.180 FIRB's assertions about the benefits of foreign ownership were largely
untested and unsubstantiated and indicate that there were no established
criteria against which FIRB was supposed to conduct its analysis. Such a
shallow and superficial approach is an indictment of the government's long-
standing foreign investment policy and procedures.

Release of confidential information - how did Mr Black know what the
FIRB recommendation to the Treasurer was?

3.181 Mr Black's outburst in reaction to Treasurer Kerin's decision and his
reference to Mr Pooley are detailed earlier in this chapter. To enable a
judgement to be formed on this matter the committee requires that Mr
Pooley answer the following additional questions:

. What advice did he pass to Mr Black or his associates
about the content of the FIRB minute to the Treasurer?

. Can he explain how Mr Black became aware of the FIRB
recommendation so as to enable him to comment as he
did on 11 December 19917

CONCLUSION

3.182 In this chapter the committee has reported on the evidence and
canvassed a number of critically important issues which are relevant to the
three 1991 decisions identified in the introduction to Part IL
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3.183 In relation to Mr Kerin's decision to approve the foreign investment
application by the O'Reilly group and to reject the Tourang application, the
committee finds that the decision was discriminatory, based on incorrect and
misleading advice and was deliberately intended to obtain an outcome in the
interests of the Government, and not the national interest as required by the
FATA.

3.184 In relation to Mr Willis' decision to approve the amended application
by the Tourang consortium, the committee finds that the decision itself
appears to have been equitable and corrected the discrimination resulting
from Mr Kerin's decision. However, as the commiittee was unable to obtain
evidence from the Treasurer or unfettered evidence from FIRB members it
is unable to make any conclusive findings as to the origins and basis of this
decision. The committee notes that the process by which the Tourang
consortium submitted its revised application required the applicant to
restructure, so as to reduce the foreign equity component to less than that
required by the caucus criterion.

3.185 FIRB's inability to come to a decisive judgement on whether domestic
bidders should be comprehensively and thoroughly reported on in assessing
the national interest worked to the detriment of AIN. Clearly, in assessing
the national interest in relation to a newspaper sale of the magnitude of the
1991 Fairfax case, the interests of Australian nationals should have been
taken into account, otherwise why have the term 'national interest' in the
legislation? FIRB's failure in this matter meant that Treasurer Kerin, and
probably Treasurer Willis (the committee has not been provided with a copy
of the FIRB Minute to Treasurer Willis) did not have before them an
accurate assessment of AIN's bid for Fairfax in the context of an analysis of
the national interest.

3.186 In relation to the decision by Mr Dawkins to allow a small level of
passive institutional foreign investment in Fairfax, subject to certain
restrictions, when it was floated in 1992, the committee received no
submissions and has taken no evidence from witnesses on this decision. The
committee is, therefore, unable to reach any conclusions on this matter.
However, should a way be found to allow the committee to have access to
the relevant documents conclusive findings could then be reported.

3.187 Unfortunately, the taking of evidence in relation to this chapter has
been marred by the inability and unwillingness of certain witnesses to give
open, frank and reliable evidence. The text of this chapter contains a
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number of references to unsatisfactory evidence which the committee will
endeavour to address in its second and final report.



CHAPTER 4
THE 1993 DECISION

Introduction

4.1 This chapter will examine the origins and basis of the decision by
former Treasurer, Mr J Dawkins, on 20 April 1993 to allow Mr Conrad
Black, through his company The Telegraph ple, to increase his investment
in Fairfax from just under 15 to 25 per cent. This decision is the one that
gave effect to the alleged arrangement between Mr Black and Mr Keating
as reported in Mr Black's book A Life in Progress and confirmed during Mr
Keating's Seattle interview.

42 The committee took evidence from Mr Black in amplification of
statements in his book and submission about the series of meetings and
discussions he had with Prime Minister Keating during 1992 and 1993
leading up to the Treasurer's decision to allow an increase in his investment
in the Fairfax group. Mr Dawkins gave evidence as to his role as Treasurer
in considering the application that was submitted for approval under foreign
investment policy. FIRB staff cited an instruction from the Treasurer for
their inability to discuss the case or the advice given to the Treasurer on this
proposal.

4.3 Prime Minister Keating has not responded to any of the committee's
requests to provide evidence or information which would allow the
committee to clarify its interpretation of his remarks about the alleged deal
with Mr Black. The Prime Minister's attitude to this committee was
expressed in his response to Dr Hewson's question to him in the House on
24 November 1993. He said: 'Listen, brother, I know my place in the world.
1 do not slum it before Senate committees."

Background

4.4  Mr Black advised the committee of a total of 6 meetings or discussions
he had with Mr Keating, identified and described in following paragraphs
and referred to as contact 1, 2, etc. Those events and a summary of the
relevant discussion according to Mr Black are:

! House of Representatives Hansard, 24 November 1993, p 3545
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. Contact 1 - February 1992, meeting at Kirribilli House -
discussed burden shouldered by Mr Black in restoring
Fairfax. Mr Keating would consider an increase in about
six months.

. Contact 2 - August 1992, telephone call - Mr Keating had
not got around to it, but his support for the proposition
remained - deferred to November.

4.5 An independent version of events to this point is contained in an
article by Tom Burton in The Sydney Morning Herald of 24 October 1992.
The article reports a discussion between Mr Keating and the new chief
executive of Fairfax Mr Stephen Mulholland and subsequent comments by
Mr Keating at a lunch with senior editors and executives.

46 In response to a question about Mr Black's prospects for gaining
approval to lift his investment in Fairfax from the previously approved 15
per cent, Mr Keating referred to the company as being on ‘probation’. Mr
Keating is reported to have then referred to Mr Black's advice to him of an
opposition promise to allow him to own 100 per cent. The report goes on
to say that Mr Keating ‘embarked on a long rendition why his government
should be supported.'

4.7 Burton went on to draw his own conclusion from these statements:

the real issue of Keating trying to suggest the company was on probation,
as far as allowing Black to increase his shareholding was missed. Black this
week was reparted as admitting he would have a better chance under the
Liberals, which no doubt will lead to a conspiracy theory about the
direction of Fairfax’s political coverage whenever an anti-Keating story gets
a big run in the lead up to the election.*

4.8 The existence of such comments, a year before the question of a 'deal’
between Messrs Black and Keating became a matter of inquiry, is of interest
to the committee. Fairfax executives, including Mr Black, were on notice,
before the election, that any request for approval of increased foreign
investment was subject to a satisfactory 'probationer's' report from the Prime
Minister. Fairfax executives were left to draw their own conclusion that the
test for a satisfactory report included support for the government.

% The Sydney Morning Herald, 24 October 1992
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4.9 Mr Black's evidence of conversations subsequent to October 1992
continued:

. Contact 3 - November 1992, meeting in Mr Keating's
Sydney office-Messrs Colson and Black. According to Mr
Black, Mr Keating 'urged us to send an application at
once to the Foreign Investment Review Board to ralse
our share to 25 per cent and he would champion it'?

4,10 This was the meeting at which 'balance' was discussed. In his book Mr
Black states that any further increase was conditional on Mr Keating's re-
election and Fairfax political coverage being 'balanced'.* In his submission
on this matter Mr Black is more specific in saying that Mr Keating indicated
in-principle support that 35 per cent was attainable after the election. Mr
Black acted on Mr Keating's urging and duly lodged his application for an
increase in December 1992, The issue of 'balance’ and the concept of a deal
is discussed in chapters 5 and 6.

4.11 The other discussions between the Prime Minister and Mr Black were:

. Contact 4 - April 1993, telephone discussion - Mr Black
inquired as to the status of the application to go to 25 per
cent. Mr Keating indicated it would be considered in two
cabinet sessions from then and that he was hopeful it
would be approved,;

. Contact 5 - May 1993, meeting in Canberra - Messrs
Colson, Black and Mulholland - the application to go to
25 per cent had recently been approved. There was
passing reference to going higher than 25 per cent; and

. Contact 6 - November 1993, meeting in Canberra - Messrs
Black and Colson met Mr Keating, who advised them the
issue of going higher could be raised when appropriate,
but gave no commitment.

® A Life in Progress, p 453
* A Life in Progress, p 453
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FIRB procedures

412 Consistent with the above sequence of meetings and discussions and
Mr Keating's invitation in November 1992, an application for foreign
investment approval to increase its shareholding from 15 to 25 per cent
under the Foreign Acquisitions and Takeovers Act was lodged with FIRB
on behalf of The Telegraph plc on 11 December 1992.

4,13 On 11 January 1993, Treasurer Dawkins issued an order under the
Act prohibiting the proposed acquisition for a period of ninety days. The
effect of this order was to defer the decision until after the then imminent
election which was held on 13 March 1993.

4.14 The committee has been prevented by the Treasurer, Mr Willis, from
gaining access to the FIRB advice to the then Treasurer Mr Dawkins, when
he was considering the matter after the election.

4.15 On 20 April 1993, the Treasurer issued a press release advising of a
change in foreign investment policy in relation to mass circulation
newspapers. This change in policy, resulting from the Telegraph's application
and discussion with Mr Keating, allowed approval for the Telegraph to
increase its stake in Fairfax to 25 per cent.

4.16 The press release also advises that a single foreign investor can have
a shareholding of up to 25 per cent, with unrelated foreign interests allowed
to have non-portfolio shareholdings of up to 5 per cent.

4.17 Subject to FIRB guidelines requiring all proposals for foreign
investment in newspapers to be subjected to case-by-case examination, it s,
therefore, at least theoretically possible for four foreign investors to each
acquire 25 per cent in Fairfax. While other permutations on shareholding
can be calculated, it is important to understand that under the existing
foreign investment policy 100 per cent foreign ownership of Fairfax is a
possibility.

4.18 Ironically, another beneficiary of this policy change was Dr Tony
O'Reilly. His company INP was thereby able to increase to 25 per cent in
its investment in APN, the publisher of regional papers in Queensland and
New South Wales.
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Treasurer Dawkins

4.19 Mr Dawkins gave evidence of his role and the actions he initiated in
his consideration of Mr Black's application to raise his shareholding in
Fairfax to 25 per cent.

4,20 With respect to FIRB's advice on this matter Mr Dawkins stated that
the advice was that the proposal 'was inconsistent with policy'® That left the
government with the option to reject the application as inconsistent with
policy, or to change the policy. In this case the government decided to
change the policy.

4.21 Mr Dawkins outlined the discussions he had with Mr Black in which
he advised of FIRB and government processes for consideration of the
application. The government's approach to the issue was discussed by Mr
Dawkins with Mr Keating, and Mr Dawkin's later took a submission to
cabinet to determine the matter in view of the change in policy required.6

422 Media reports at the time indicated opposition to the proposal from
within the Labor Party and the ACTU. A number of Labor members
including Party President, Mr Barry Jones, signed a letter to Treasurer
Dawkins expressing opposition on a number of grounds. ACTU President
Martin Ferguson is reported to have forwarded a letter on behalf of the
ACTU in which he questioned "'What is so magic about his desire to own 25
per cent when he has shown that he has a dominating influence over the
company with a 15 per cent holding?”

423 Adequacy of control at 15 per cent was obviously an issue in cabinet's
consideration of Mr Black's application, particularly given that caucus policy
set in 1991 included a requirement that foreign control not be extended.

4.24 Mr Dawkins' stated reasons for approving the application were to
allow Mr Black to secure his management control of the company so as to
safeguard his financial and managerial commitments. Mr Black at that time
was proposing to increase the company's investment in plant and equipment.

S Evidence p 519
¢ Evidence pp 506-7
7 The Age, 19 April 1993



Page 98 Percentage Players

The press release advising the change in policy concluded that further
increases in the level of foreign ownership would not be countenanced.

4.25 Regardless of this apparent restriction on future increases, which is
similar to the restriction announced with the original decision to approve the
Tourang 11 bid in December 1991, Mr Black remains of the view that he
should be allowed to increase his holding to 35 per cent. In concluding his
opening statement to the committee on 21 April 1994 Mr Black said:

Finally, on the issue of foreign ownership, our contention is that, since
neither the Prime Minister nor the Leader of the Opposition - I will leave
the former Prime Minister out of it - objects in principle to the idea of us
going to 35 per cent, and since no-one that I am aware of has claimed that
our stewardship at Fairfax has been anything other than adequately
competent and conscientious, consideration should be given to our going
to 35 per cent and, in the unlikely event of a takeover bid being made that
we would consider hostile, to our being able to protect our position at 35
per cent?

426 Under the current policy Mr Black's request to go to 35 per cent
requires consideration by caucus. The committee notes Mr Black's evidence
of Mr Keating's in-principle support for him to gain that increase at the
appropriate time.

4.27 The committee has had no evidence from Mr Keating and, therefore,
refers the question to the Prime Minister. Did he tell Mr Black that 35 per
cent is 'ultimately attainable'?” If so, when will Mr Black be advised to
lodge his application for approval under the foreign investment policy, as he
was advised in November 1992? The committee understands that there is no
such application before the FIRB, at the present time.

4.28 What is particularly perplexing about the 1993 decision is that it flew
in the face' of recommendations contained in the House of Representatives
Select Committee on Print Media Report. That committee recommended:

. the Foreign Investment Review Board continue to examine all
foreign investment proposals in the print media;

# Evidence p 662

% Submission No 3
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. Government guidelines for foreign investment in the print media be
amended to show that, subject to the normal national interest
requirements, proposals with up to 20 per cent foreign control be
approved;

. for all proposals above 20 per cent a case would have to be made
that the proposal is in the national interest or that special
arguments (eg failing company) apply; and

. the Treasurer publish reasons for accepting or rejecting foreign
investment proposals in the print media. (Paragraph 9.93)."

Conclusion

4.29 With respect to the origins and basis of Mr Dawkins' decision to
approve the increase in Mr Black's shareholding from 15 to 25 per cent, the
committee has been hampered in its investigation by the unwillingness of
certain officials, under instruction from the Treasurer, to provide evidence
and by the Prime Minister's repeated failure to respond to requests for
information.

430 The committee has considered Mr Black's evidence about his
communications with Mr Keating. As with any two party situation it is
difficult to conclude a view if only one party's views are taken into account.
Nevertheless, the committee has explored the issue of 'balance’ in chapter
5 based on Mr Keating's statements to the media. A number of questions
await response from the Prime Minister. These include:

What part did you play in the 1991 decisions regarding bids for Fairfax?

What contact did you have with Mr Pooley or any other FIRB member
during Jan-June 1991 (as Treasurer), and June-December 1991, regarding
Fairfax bids?

What undertaking did you give to Mr Black regarding foreign ownership
limits?

What undertaking did you receive from Mr Black concerning election
coverage by Fairfax press?

1% News & Fair Facts, pp xxiv-xov
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How do you account for discrepancies between your version of those
conversations and Mr Black's version?

You have indicated that you and the Cabinet were sufficiently satisfied with
the performance of the Fairfax press in the 1993 election to approve
increased ownership for Mr Black. Can you inform the committee of the
criteria which you and the Cabinet used to assess this performance?

On what grounds and with what advice was the 1993 decision to increase
foreign ownership limits taken?

Did you ever tell Mr Black that 35 percent foreign ownership was
ultimately attainable?

Having regard to Mr Black's written submission, when will 35 percent be
attained?

4.31 Mr Keating has not responded to the committee's correspondence on
this question. Accordingly, the committee has had to refer to Mr Keating's
remarks in the Parliament and in the media. The committee's findings in
respect of balanced coverage and the 1993 decisions can be found in
chapters 5 and 6.



PART III

BALANCED COVERAGE

In this part the committee addresses the issue of whether the Prime Minister
influenced or sought to influence the 1991 and 1993 decisions to increase
the permissible percentage of foreign ownership of newspapers.

Chapter 5 explores the issue of whether those decisions were influenced by
considerations relating to the content of newspapers including any
requirement for 'balanced’ coverage. The chapter examines statements made
by Mr Black and by the Prime Minister regarding their conversations leading
up to the 1993 ownership decision and unravels the threads of their
explanations. In doing so, it reflects on the undertakings which were made
and the extent to which they were carried out.

Chapter 6 is a summary of government experience in this and similar
countries, relating to media regulation and 'balance'. It traces the notions of
diversity of opinion versus 'balanced’ opinion and draws conclusions as to
the appropriate mechanisms for protecting the rights of the public and of
newspaper proprietors vis-a-vis 'balance’. It makes recommendations
regarding further inquiries by other committees and makes a finding on the
propriety of Mr Keating's actions.



CHAPTER 5

CONSIDERATIONS RELATING TO THE CONTENT
OF NEWSPAPERS

Conversations between Mr Keating and Mr Black

5.1 As identified in chapter 1, the events giving rise to the committee's
terms of reference were the Lateline interview with Mr Conrad Black on 18
November 1993, and the remarks made at that time by Mr Keating in
Seattle. It was alleged that Mr Keating's interview included the statement
that the increase in foreign ownership for Mr Black had been contingent
upon the Fairfax group delivering balanced coverage, especially in the
lead-up to the 1993 Federal election.!

5.2 The above comments by Mr Black and Mr Keating were made with
regard to the 1993 decision to increase the allowable shareholding of Mr
Black from 15 per cent to 25 per cent. They did not specifically refer to the
1991 decision to allow the original purchase of Fairfax with a 14.99 per cent
holding by Mr Black's The Telegraph. That decision had been taken when
Mr Hawke was Prime Minister and Mr Willis the Treasurer.

5.3 This chapter therefore canvasses the concept of 'balance’ with regard
to the 1993 decision only.

‘The term 'balance’ in the discussions

5.4  The first controversial airing of the term 'balanced political coverage'
in this context was in Mr Black's autobiography, A Life in Progress, where
he said of a meeting with Mr Keating in November 1992 that the Prime
Minister had:

acknowledged that he had been delinquent in not acting earlier on the
promise of January. He vrged us to send an application at once to the
Foreign Investment Review Board to raise our share to 25 per cent and he
would champion it.

1 Senator Alston, Senate Hansard, 9 December 1993, p 4280
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If he were re-elected and Fairfax political coverage was 'balanced’ he
would entertain an application to go higher.”

Later on the same page, he adds:

In March 1993, he was comfortably re-elected and in April he approved
our ownership increase application.’

5.5 The Australian media were quick to pick up Mr Black's comments and
he was interviewed on Lateline on ABC television on 18 November 1993
regarding his statements. Mr Black attempted to explain his understanding
of 'balance"

Kerry O'Brien: Paul Keating also said according to the book that if
he was re-elected - that was in the election this year
- and Fairfax political coverage was balanced, he
would entertain an application for higher ownership
of Fairfax again beyond the 25 per cent. Has he since
indicated to you that the Fairfax coverage was
balanced?

Conrad Black: No. I want to be clear here. He was not endeavouring
to influence the editorial position that might possibly
be a matter in which I would have some say. He was
more concerned with the performance of journalists.
He has the view that Fairfax journalists, some of
them, have historically been gratuitously hostile to
him, and what he was hoping was - and I think he
said this to his Caucus at the time that he
championed our move from a 15 to 25 per cent
allowable ceiling - that we would assert a discipline in
favour of fairness - not partisanship, and he was
never asking for that.*

And elsewhere:

Conrad Black: He was concerned, as I've said to you before, Walter,
that he thought he'd not been fairly treated by certain

2 Conrad Black, A Life in Progress, Random House Australia, Sydney 1993, p 453
? ibid
4 [ ateline, Thursday 18 November 1993, MICAH transcript p 22
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Fairfax reporters. But he, in so far as he referred to
my alleged Thatcherite tendencies, one, he was
respectful of them and two, he onlgz raised them in
what I took to be a jocular context.

All he was seeking was professionalism, fairness and
balance in the Fairfax titles and all 1 was pledging to
do was my best to ensure that occurred, but that
contained no implications of partisanship in one
direction or another, and indeed I had somewhat
similar discussions with Dr Hewson. The only interest
either man ever expressed was that the paper's
quality be maintained and that professionalism be
maintained, and where one or other of them
perceived it had been lacking before, to be shored
up. There was no discussion of deals and no
discussion of partisanship.®

And the Government's view was, since they had that
xenophobic faction in their own Caucus that the
Prime Minister had to contend with, that it would be
easier to justify such an increase if the fact of balance
- and he was very careful to say he did not mean that
as a euphemism for partisanship or favours for his
party - just balance and avoidance of unprofessional
practices during the election campaign and the
run-up to the election, if that balance was
demonstrably something that we were going to try to
encourage, that's all.”

5.6 The disturbing elements of these first statements from Mr Black are
as follows:

. in stressing that Mr Keating was not endeavouring to
influence his editorial opinion, Mr Black was clearly
conceding that the Prime Minister was seeking to
influence journalistic coverage. He was also making it
plain that he saw nothing improper in Mr Keating seeking
to do so.

5 PM, 19 November 1993, MICAH transcript
¢ PM, 19 November 1993, MICAH transcript

7 Business Sunday, 21 November 1993, MICAH transcript
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. Mr Black saw 'balanced coverage' as something which he
could bring about with a ‘discipline in favour of fairness'

. Mr Black was happy to concede that Mr Keating had not
always received fair treatment at the hands of Fairfax
reporters without presumably having any more than the
vaguest awareness of any evidence to that effect. He was
also happy to concede that Mr Keating was entitled to
have the 'balance’ redressed.

. Mr Black was therefore more than willing to intervene to
promote 'balance’ as 'something that we were going to try
to encourage'.

5.7 The long history of antipathy between the Labor Party and the Fairfax
press was described in the book Corporate Cannibals as 'the stuff legends
are made of'.®

58 On the relationship between Mr Keating and Fairfax, Corporate
Cannibals quotes from a board minute by editorial executive Mr Max Suich
in early 1987, reporting on an extended meeting with Mr Keating, then
Treasurer:

... Keating says his motives for getting involved in the Herald and Weekly
Times takeover were a desire to see the [Melbourne] Herald broken up
and a desire to hurt Fairfax ... The Treasurer is a product of the New
South Wales right wing of the ALP and his conversation is littered with
threats, references to getting even, doing deals and assisting ‘our crowd' in
business, the press and within the ALP.

He is very blunt about the fact that the New South Wales right arc 'deal
makers' and that they provide favours to 'our crowd' in return for favours
given.

He also has very strong feelings about old money or establishment money,
which he describes as dead money stultifying the economy, and he sees
great advantages in new money - in which he includes Murdoch and Packer
- being given opportunities to knock off old money. This I guess is the last
glimmer of the class warrior ... . °

*  Corporate Cannibals p 172
® Corporate Cannibals p 173
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5.9 Against this background it is hard to imagine Mr Keating, of all
people, having any altruistic or academic interest in questions of journalistic
‘balance' - his motives were much more transparent. Having regard to his
long-standing reputation for ringing up journalists and berating those whose
writings to which he took exception, an observer could reasonably conclude
that Mr Keating was of a mind to right past wrongs and tilt the balance as
much as possible in his favour.

5.10 Given the history of the relationship between the Labor Party and
Fairfax, there is a thread in Mr Black's early statements that whatever the
term 'balance' implied, it was something which had not always prevailed, and
that it was something other than the status quo. Whatever Mr Black
understood by the term, he took it to mean that it would require some
action on his part to bring it about. Mr Black's writings and his interviews,
however much he subsequently sought to disguise the nakedness of the
arrangement, made it clear that he was willing to trade at least a promise of
proprietorial intervention to enhance his prospects of increased forcign
ownership in the Fairfax empire.

511 Mr Keating's comments in Seattle did nothing to dispet the notion of
a causal link between coverage and ownership limits:

1 said, "Well, we'll think about it, but we want a commitment from you that
the paper will be balanced. And if there is any notion that, you know, of
bias, that is that you barrack for the Coalition, on the basis of your
conservative proclivities in other places, then there's no way you would
qualify as the kind of owner we would like."

I But Mr Keating, should a commercial dealing of that sort rest on
your judgement about whether a media organisation is fair to
Labor?

PM: No, not whether it's fair to Labor, but whether reporting 1s fair.

J: But you're the judge, are you?

PM: Well, I'm the Prime Minister. That's how I become the judge.10

¥ Transcript of interview with the Prime Minister, the Hon P J Keating MP, Seattle
USA, 18 November 1993, pp 5 and 6
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5.12 These admissions and explanations raise fundamental questions about
the manner in which such decisions were made and whether the 'national
interest' was a mere cloak to disguise more mundane considerations.

513 In addition to Mr Black's own explanations of the meaning of
'balance’, the committee has heard from a number of witnesses within the
newspaper world regarding the use of such terms by politicians. They have
testified that whenever a politician asked them for 'balance’, they took them
in fact to mean 'bias'’. For example:

Mr Kohler: We get lots of calis. Balance is generally in the eye of
the beholder. So one person's balance is another
person's bias, [ guess.

Sepator Kemot: You do not develop an immunity of sorts?
Mr Kohler: Sure, I am immune to politicians.
Chairman: I take it that you have not had any of them ringing

up recently asking for balance.

Mr Kohler: I have never had politicians asking me for balance.
What I have had is politicians asking for bias.

Chairman: Imbalance.

Mr Kohler: Precisely.”

5.14 Given the above, there was every reason for the media and the public
to suspect that if Mr Keating had used the word 'balance’ in this context,
that a reasonable person would have taken him to mean bias, or at least a
less unfavourable treatment for his party.

5.15 Mr Black has commented to the committee that:

1 had - and I suppose I have myself to blame for this - absolutely no idea
that using the words 1 initially did, and in particular putting the word
balance’ in quotes, would lead to the supposition that what I really meant
was the reverse of what I wrote!'?

1 Evidence p 306. See also Mr Kennedy on p 164

2 Evidence p 687
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5.16 The committee is not attempting to use semantics to twist the word
‘balance’ in any way. Despite Mr Black's assertions, the committee has not
assumed that it was Mr Keating who first used the word. What concerns the
committee, as it did the public and the media at the time, is the context in
which the reported conversation occurred and the subsequent rationalisation
of it by Mr Black and Mr Keating. This section of the report attempts to
unravel the main threads of those rationalisations and to evaluate each of
them. It begins by looking at the term 'balance’.

The meaning of 'balance’

5.17 Mr Black, as a media owner dependant on the government for his
ownership percentage, must have been well aware from the time when he
first began to negotiate with the government, of the need to please them.
He would also no doubt have been aware that there was compelling good
sense in accommodating the government and specifically the Prime Minister
on an issue of such political sensitivity, particularly when the fate of any
such application was entirely dependent upon the discretion or whim of one
powerful individual. When addressing Mr Hawke at the Hearing of 22 April
1993, Senator Kernot commented that:

1 asked Mr Black yesterday why we should believe him. I thought it was
interesting that Mr Black reflected favourably on Dr Hewson and Mr
Keating who are current decision-makers, but less favourably on you and
Mr Kerin and Malcolm Turnbull. [ think this is a real difficulty for people
who are watching the proceedings here.'?

5.18 There are clear signs of such a disposition on Mr Black's part long
before the publication of his book. As early as the day on which Mr Keating
became Prime Minister in 1991, Mr Black appeared in the media to state his
willingness to please the new leader:

Peter Martin: Will any anti-Labor bias continue under you?

Conrad Black: Balance and professionalism and reasonableness and
high quality standards of fair reporting and comment
will be observed and I will do whatever I can as an
influential shareholder. I wouldn't put it mote strongly
than that, and I think it would be inaccurate to put it
more strongly than that. Anything I can do to ensure

13 Evidence p 757
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that it happens. Therefore if Mr Keating's comments
on the former performance of those papers were
well-founded then I think perhaps we can set his
mind at ease a bit and I'll try to do that. I'm talking
about the elimination of bias if there was such a bias,
I'm not talking about partisanship or the
institutionalisation of partisanship.'®

519 Mr Black used similar terms when discussing the draft charter of
editorial independence at Fairfax:

As [ understand and as I've seen these versions, the journalists are free to
write what they want independent of any influence from outside and if the
editor does not or can not require of them a standard of balance, quality
and fairness required by the AJA code of Ethics, then there's nothing
anyone can do about it. Not the shareholders, not the directors, not the
general manager not anybody. Well at some point there has to be some
recourse to ensure that, but that's what I mean. I'm talking about the
ensuring of quality, balance and fairness. I'm not talking about euphemisms
for the intervention of a proprietor... .**

5.20 These quotes demonstrate Mr Black's already frequent use of the
word "balance’, and his willingness to reassure the government and the public
by using that term. In using that particular word he also seems to have been
drawing more from his own vocabulary and familiar environment than from
the local context. The AJA Code of Ethics simply says journalists 'shall
report and interpret the news with scrupulous honesty by striving to disclose
all essential facts and by not suppressing relevant, available facts or
distorting by wrong or improper emphasis.' By contrast, the Statement of
Principles for Canadian Daily Newspapers contains an entire section on
'Accuracy and Fairness’ which defines fairness as 'a balanced presentation
of the relevant facts in a news report, and of all substantial opinions in a
matter of ccmtroversy‘.l6

14 AM, 20 December 1991, transcribed by committee secretariat,
15 pAf Wednesday 18 December 1991

16 See Paul Chadwick, Charters of Editorial Independence: An Information Paper,
Communications Law Centre, Melbourne 1991. The AJA model charter which was
appended to News & Fair Facts (Appendix 11), did include the following: "The
Chief responsibility is to provide news that is as accurate, fair and camplete as
possible and comment that reflects the diversity of opinion within the community'
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5.21 In April 1993, looking back on the November 1992 meetings, Mr Black
again used similar key words:

I promised both party leaders that I would assert all the influence I could
in favour of fairness and coverage, and that I would not endeavour to
influence the editorial recommendations in any way other than to ensure
that they were where they belong and clearly lubelled opinion pieces rather
than news stories. And I made it absolutely clear, personally and via the
Managing Director, Mr Mutholland, that I was not seeking and actively
sought not to achieve any influence at all on the recommendations the
editors would make 1o their readers.!” {emphasis added].

5.22 When his book was published in November 1993, Mr Black attributed
the word 'balanced' to Mr Keating, and put it in quotes. Mr Black repeated
that attribution at first in his opening statement to the committee on 22
April 1994 by saying:

the word 'balanced’ was in quotes by me because that is the word that was
used and that is what he meant.'®

5.23 Later in the same discourse, however, Mr Black claimed that the term
was his own:

The word 'balance’ was used by me, but it was a fair summary--that he
accepted and has used since - of what he said.'®

5.24 Similarly, although Mr Keating at first responded in public to the
quote as his own, he did argue on one occasion that the word was Mr
Black's:

Kerry O'Brien: ... Conrad Biack said, that you had promised him that
you would entertain going higher if the Fairfax
reporting of this last election was balanced.

Paul Keating: No, look, in fact Mr Black raised the question of
balance. The only matter [ raised was the question of
accuracy and reporting. He said to me in the first
conversation he wanted to move the Herald and the

7" PM, Wednesday 21 April 1993
18 Evidence p 646

19 Evidence p 646
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Age more towards the British broadsheet standard of
accuracy. And I said to him this is a good thing, this
needs to happen, there should be more presentation
of news and less of views - comment that as news
copy should be news copy, where the reader has a
chance to read. That was the matter I raised with
him, not in fact about the balance. But someone
asked me on what basis do you get a right to consider
the balance.”

525 Whether the precise word 'balance’ originated with Mr Black or with
Mr Keating is irrelevant. Mr Keating, then and since, chose to adopt the
term to sum up his various demands regarding Fairfax's coverage.

596 It is unfortunate that the failure of the Prime Minister to speak to the
committee renders it necessary to judge his use of words and to weigh the
evidence of Mr Black without the benefit of another version. Contrary to
Mr Black’s apprehensions, we do not intend to misinterpret this single word,
and to build conclusions upon it. Indeed, given all of the above, it seems
likely that the term balance’ did not originate with the Prime Minister, but
was a part of the standard vocabulary used by Mr Black to reassure
government. It is quite clear that regardless of its origin, however, the Prime
Minister did adopt the word.

5.27 What is disturbing here is the circumstance in which the word was
used: that of a foreign newspaper proprietor meeting with the leader of the
government to seek a vital commercial concession. In that conversation,
assurances are sought and given on both sides. The fact that communication
between the two was less than perfect is not at all reassuring and it is not
comforting for the public that each came away with differing recollections
of what was said by the other. On the contrary, it contributes to the overall
cloud of poor communication, inadequate documentation, and imperfect
recollection which has shrouded the history of these significant foreign
investment decisions.

528 Mr Keating declined to appear before the committee or answer
written questions. Whether he chose to do so to demonstrate his contempt
for the Senate or because he did not want to expose himself to questioning
on this issue, the fact remains that he has not chosen to resile from his

2 1 ateline, 29 November 1993
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Seattle remarks. The committee had to rely upon his public statements in
order to make any judgement of his stand on this issue. At the end of
chapter 4 there appears a list of the questions which were sent to the Prime
Minister.

529 The Prime Minister made a deliberate and calculated decision to
refuse to appear before the committee and instead to publicly denigrate it.
As well, he did not respond to letters seeking his cooperation. He cannot
therefore complain if conclusions are drawn about his words and actions
based on the material available to the committee.

Key points of agreement regarding the conversations

5.30 Insearching for the key points of agreement between the recollections
of Mr Black and those of Mr Keating, and using the inadequate information
provided by Mr Keating's statements to the Parliament and to the media on
the subject, the committee has carefully considered the various explanations
and interpretations which have been put forward. In doing so, certain
consistent themes do emerge.

5.31 The first of these themes is 'balance’ in the sense of editorial control
and the line taken by Fairfax journalists. The second is 'balance’ in the sense
of general bias or partisanship in political coverage. The third relates very
little to 'balance' and could be described as mational interest and cultural
identity'.

"Balance' as editorial control over journalists

532 The nature of Mr Keating's deep sense of grievance over Fairfax
reportage has been well documented. It was plainly understood and
acknowledged publicly by Mr Black and by media commentators that Mr
Keating believed that Fairfax journalists had consistently treated Labor
unfairly. The following examples illustrate the depth and breadth of Mr
Keating's long held views on this matter:

Rupert Murdoch had advised me we would find the Fairfax journalists ‘a
snake pit, but Keating's reflections on them are often less charitable than
that. In fact, most seem to me acceptable, but as a group they required a
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serious debriefing from their long bout of disenthralled liberty to be as
tendentious or even defamatory as they pleased.”

000

He was concerned, as I've said to you before, Walter, that he thought he'd
not been fairly treated by certain Fairfax reporters.”

000

He was more concerned with the performance of journalists. He has the
view that Fairfax journalists, some of them, have historically been
gratuitously hostile to him, and what he was hoping was - and I think he
said this to his Cauvcus at the time that he championed our move from a
15 to 25 per cent allowable ceiling - that we would assert a discipline in
favour of fairness - not partisanship, and he was never asking for that,

000

..he was speaking of reporting. He made it clear that it was one of his
proper concern what the legitimate commentators or editorialists said in
what was clearly marked as opinion.”

000

he did refer to a practice in some sections of the press, according to him,
of a]lowinz% too much editorialising to creep into what purported to be
reparting.

000

He was talking about, as he perceives it, the penchant of some journalists
- whom he did not name, but he did not lead me to believe that he
confined them to Fairfax: he just meant journalists in general--if the editors
were not requiring a high professional performance from them, to pursue
their own taste in what was represented as reporting. He said this in a

21

A Life in Progress, p 434

2 Cpnrad Black, PM, 19 November 1993

2 Conrad Black, Lateline, 18 Noveﬁber 1993, MICAH transcript p 22
A Conrad Black, Evidence p 646

25 (Coprad Black, Evidence p 665
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good-natured way. He did not say it in a spiteful or vindictive way. He did

not confine it to Fairfax.

His view, I think, would be - as he has expressed it to me - that, if the
editors do not do their jobs, some journalists (naturally, I suppose; as an
employer of many journalists, I think there is some truth ta this) will tend
to allow their own biases to creep into their reporting. But his view was
that the whole process of augmenting our shareholding would be easier if,
in the abstract, in a non-partisan, non political way, we were perceived as
champions of professionalistn and balance in precisely that sense: that we
had editors who required the separation - as much as is possible, since you
can never be perfect about this - of reporting from comment.

000

Paut Keating: The only matter I raised was the question of accuracy
and reporting. He said to me in the first conversation
he wanted to move the Herald and the Age more
towards the British broadsheet standard of accuracy.
And I said to him this is a good thing, this needs to
happen, there should be more presentation of news
and less of views - comment that as news copy should
be news copy, where the reader has a chance to

read.”

Paul Keating:

Deborah Snow:

000

So let's be clear about media bias.
There was a lot of media bias by
journalists at John Fairfax and Sons in
not publicising the diversity of the
media change under this Labor
Government. And the Government's
taking stick over what has been a
milestone piece of legislation. [Extract
archive tape, August 1988]

Keating had helped secure party
support for the changes by playing on
Labor hostility towards the Fairfax and
Herald and Weekly Times groups.

% Conrad Black, Evidence p 674

1 Lateline, 29 November 1993
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John D'Arcy: I think it was an obsession with the ALP about those
two independent newspaper groups - I don't know.

Deborah Snow: Fairfax and Herald and Weekly Times?

John D'Arcy: I don't know why. [ think it started in antiquity and
just kept going on.

Deborah Snow: Keating's animosity towards the Fairfax group over
articles Tun in its Sydney papers was well known to
company executives at the time.

Ted Thomas: Oh, I think it's been inferred, if not stated, that the
Treasurer didn't particularly like the Fairfax press. He
may have felt that there was a vendetta, a conspiracy,
or something of that sort. It seemed to be a word
that was floating around at the time, both in respect
to Paul and to Neville Wran.®

000

Ken Davidson: The reason why this government has always disliked
the Fairfax Group and why, incidentally, its also
disliked the ABC, is because you can't do deals with
the management. You can't ring up one person in
either organisation and say 'get that journalist off my
back'. Both organisations don't work that way.?

000

In the second half of 1986, when Cabinet was
finalising its media plans, Fairfax was changing the
National Times. Relaunched as the Times on Sunday,
the paper infuriated Keating by investigating his
friend, property developer Warren Anderson,
reporting that Keating had obtained planning
permission to renovate his Sydney home and
discussing valuations for the antique French clocks
Keating collected. Keating later told friends: 'Don't
they realise it's a jungle out there and I'm a tiger?
The only way to get a tiger is to shoot it here

B Four Corners, 5 November 1990

[ ateline, 19 September 1991
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(tapping the middle of his forehead). Those fools
hardly hit me.”*?

Look, there's no group more self-interested than the Fairfax journalists in
the affairs of Fairfax. The only rivals are the ABC and the affairs of the
ABC. Outside of these two very articulate and self- mterested groupings,
the rest of us are bystanders to the general media debate.”

000

533 This government dissatisfaction with Fairfax journalism and,
particularly The Sydney Morning Herald, was apparently so well known that
it had even been taken on board by FIRB. It is interesting to note that in
the controversial leaked FIRB Minute of 5 December 1991, the first and
presumably the major benefit of foreign ownership of Fairfax which the
. Chairman and the Executive Member assumed would be persuasive to the
then Treasurer was 'higher quality journalism'. This was mentioned ahead of
'more modern technology' and was the conclusive argument for allowing bids
which the minute acknowledged could give control to the foreign owners.
This is despite the fact that no plan for improving journalism at Fairfax has
at any stage in the proceedings been drawn to the attention of this
committee. The wording in the minute was:

The Chairman, Sir Bede Callaghan, and the Executive Member consider
the prospect of foreign control to be outweighed by the benefits of foreign
newspaper expertise, such as higher quality journalism and more modern
technology. They therefore recommend in each case that you authorise
advice to the parties that there are no objections to the proposal under the
government's foreign investment policy.*

5.34 Mr Black's response to his understanding of the Prime Minister's views
about journalists may have derived from his standard stock of phrases. It
was in terms of exerting editorial control:

® Chadwick, Paul, Media Mates: Carving Up Australia’s Media, Macmillan,
Melbourne 1989, p 35. Quotes Carew, Edna, Keating - a biography, Allen &
Unwin Australia, 1988, p 181

3 Transcript of interview with the Prime Minister, The Hon P J Keating MP,
Seattle, USA, 19 November 1993

3 See Appendix G (final page)
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1 promised both party leaders that I would assert all the influence I could
in favour of fairness and coverage, and that I would not endeavour to
influence the editorial recommendations in any way other than to ensure
that they were where they belong and clearly labelled opinion pieces rather
than news stories.™

000

It is the job of good editors to remind journalists, from time to time, of
their professional obligation to play it straight in reporting, whatever their
opinions - and they are entitled to their opinions - and however ferocious
their comment would be in what is labelled as comment.™

5.35 What is emerging here is that Mr Keating complained about
journalists and their tendency, as he saw it, to comment unfavourably upon
himself, his party or his government. Mr Black, as he would have us believe
his reply, gave a standard response about the need for newspapers to
separate comment from straight reporting and his willingness to ensure that
this would happen. In retrospect, both he and Mr Keating have dressed this
up as a concern solely over the clear labelling of opinion:

... he was speaking here of reporting. He made it clear that is was none of
his proper concern what the legitimate commentators or editorialists said
in what was clearly labelled as opinion.”

5.36 Much of the subsequent media discussion as to what the parties meant
by 'balance’ and Mr Keating's repeated efforts to play down the significance
of his original remarks and Mr Keating's role, have centred on the official
line of the Fairfax newspapers as reflected in their editorials. However, Mr
Black as a seasoned newspaper proprietor with a close, active and long-
standing interest and involvement in politics on several continents, well knew
that it is not the editorials which get under the skin of politicians, it is the
slant of the stories, their absolute and relative prominence and the headlines
which most concern politicians.

537 Mr Keating's own accounts of what he had in mind at the time are
quite inconsistent. On Lateline on 29 November 1993, he stated that he had

3 PM, 21 April 1993
3 Evidence p 665
3 Evidence p 646
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been simply agreeing with Mr Black that there should be 'more presentation
of news and less of views', whereas on 19 November 1993, in his second
Seattle interview, he was trying to portray himself as the defender of the
Fairfax journalists against their proprietor:

I don't think that anyone in Australia should welcome heavy handed
proprietorship. I remember the whole of the Fairfax employees talking
about the rights to write and have printed that which they believe and not
have pr;)ﬁprietorial intervention. And it was that same point that I was
making.

5.38 The latter view is not reflected in any statement by Mr Black at any
time. At no stage did Mr Black mention Mr Keating having advocated
'hands off' the Fairfax journalists. The tenor of Mr Black's recollections was
more consistently like the following:

And his view, as recently as early this week, was that while he accepts
there's been considerable progress, strictly in professional standards he's
not purporting to judge or require the friendliness towards him or to his
party, but his professional standards of fairness in reporting - not
comment - he feels that there's still a way to go. And I don't think he's all
wrong. But he does acknowledge that in terms of assuring a discipline in
favour of fairness and professionalism we've made some progress.”’

5.39 Clearly either Mr Keating is being untruthfuf when he claims that he
was defending the rights of Fairfax staff, or his remarks to Mr Black were
so slight and so forgettable, that Mr Black could not even recall them. In
either case, the effect is the same, and it highlights the folly of putting such
a valuable asset as journalistic freedom at the mercy of a private
conversation. Had Mr Keating any serious view about the rights of
journalists at Fairfax and the need to protect them beyond the charter of
independence which Tourang had already signed, he could have ensured
that FIRB incorporated guarantees of independence as conditions on the
approval of increased ownership. There are ample precedents for such
guarantees. The Labor Party Platform itself includes at Article 42, that it
should 'promote the public's right to a full variety of views in printed media
by ensuring diversity of ownership through:

3 Transcript of interview, Seattle, 19 November 1993

37 Conrad Black, Lateline, 18 November 1993
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. &) supporting the development of enforceable codes of editorial
independence by ensuring that the articles of association of newspaper
companies 3guarantee editors a proper degree of independence from the
proprietor.

Finding 5.1

Given the totality of Mr Black's and Mr Keating's explanations the
committee finds that Mr Keating did complain to Mr Black of
unfavourable and, as he regarded them, gratuitous, comments by
Fairfax reporters and that Mr Black’s public response was to
characterise these complaints as concerns about the separation of
reporting from editorial comment.

The committee does not accept Mr Keating's explanation to the media
that he was trying to protect the rights of Fairfax employees 'to write
and have printed that which they believe and not have proprietorial
intervention'. On the contrary, all his actions suggest he was more
interested in using the unique leverage of his position to influence the
political coverage of the Fairfax press in his favour in the lead-up to
the 1993 election.

‘The first element - the exercise of editorial control at Fairfax

540 There is little evidence of active intervention by Mr Black during the
period leading up to the election.

541 With regard to direct intervention over journalists Mr Black seems to
have been content to assuage Mr Keating's concerns without doing very
much. The committee has heard evidence from a number of current or
former Fairfax editors and from Mr Claude Forell, the Vice-Chairman of the
Age Independence Committee, whose words probably sum up the general
view:

Although I believe many members of staff are unhappy with the editorial
restructuring and the cost-cutting measures that have been instituted by the

3 ALP Party Platform, Resolutions and Rules as approved 39th National
Conference, Hobart 1991
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new management, there appears to be no evidence that Mr Kohler or the
editor of the Sunday Age, Mr Bruce Guthrie, have been directed or
pressured to modify editorial policy contrary to the principles of editorial
independence.”

5.42 This lack of apparent follow-through is not new amongst newspaper
owners making deals with government. Paul Chadwick commented in 1989:

Politicians commonly go over the heads of journalists and editorial
executives to make direct contact with owners or senior management to
complain about criticism or request favours. Good mates will want to try
to help. Whether media patronage always works is debatable but
irrelevant; the point is politicians think it does and owners have a vested
interest in encouraging that belief. A senior Hawke Cabinet minister
reflected this classic politician's view when asked why the government had
done so much for a couple of media owners. He replied: 'T guess we hoped
they'd throw us a bone'.**

5.43 Despite Mr Black's comments the committee has seen no evidence of
concern from any quarter, other than the Prime Minister, about the lack of
separation of editorial comment and reporting at Fairfax.

The second element - balance as general bias/partisanship in political
coverage

Discussion on balance

5.44 In this section we examine the theme in Mr Black's and Mr Keating's
discussions of 'balance’ as referring to support for one party in political
coverage during the election campaign.

5.45 There can be no doubt that Mr Black believed that he needed to
accommodate the wishes of the ALP and particularly Mr Keating if he was
to have any realistic prospect of an increase in his level of permitted
ownership under a Labor government. Even his own flagship newspaper The
Sydney Morning Herald had told the world about Mr Keating's
uncompromising approach to the matter. In the 24 October 1992 edition

¥ FEvidence p 360. See also Mr Hickie's evidence on p 301

“ Media Mates: Carving Up Australia's Media, Paul Chadwick, Macmillan,
Melbourne, 1989, page i of Chronology
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there was a report concerning a meeting between Mr Keating and the newly
arrived chief executive of Fairfax, Mr Mulholland, 'barely off the plane from
South Africa'. According to the report, after advising Mr Mulholland of the
inexpediency of changes to the Canberra bureaus for The Age and The
Herald, Mr Keating went on to a luncheon meeting with him and senior
Herald editors:

At one stage someone, in what was described as a light-hearted comment,
asked what were the prospects of Canadian Conrad Black increasing his
company's shareholding in Fairfax from 15 to 20 per cent.

Describing Black as a 'truant proprietor’, Keating declared the company
was 'on probation’... .*!

5.46 These reported comments leave little doubt that the Prime Minister
was making it clear to senior Fairfax executives that if their owner was to
get his way, senior management and journalists would need to be on their
best behaviour - they should not offend the ALP in the run up to the
election, even if it deserved to be criticised.

5.47 The article went on to point out that there was bound to be
speculation about Fairfax coverage of the upcoming election including bias
towards either party. It was common knowledge at the time that the issue
of Fairfax coverage would be a sensitive one in the light of Mr Black’s
ambitions for increased ownership. It is simply not credible for Mr Black to
have said to this committee that:

Fairness to Labor is, in itself, an admirable thing, but as far as I know, it
has not been a contentious issue in respect to Fairfax, and it is not the only
criterion in judging an application to raise our shareholding.*

5.48 The committee observes that fairness to Labor has been a contentious
issue with respect to Fairfax and it should never have been a criterion in
judging an application to raise a shareholding.

549 Mr Black's writings make it clear that he knew of Mr Keating's long
and strongly held views concerning lack of fairness towards himself and his

4 Tom Burton, Canberra Insider: Pressing Issues in the Capital, The Sydncy
Morning Herald, 24 October 1992

2 Evidence p 663
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party by the Fairfax press. Mr Black's remarks imply that fairness to Labor
was a legitimate concern to be taken into account when considering the

merits of an application for an increase in foreign ownership.

5.50 Unfortunately, despite Mr Black's protestations that fairness to Labor
was not the only criterion to Mr Keating, there is no evidence that any other
criteria were in fact taken into account. On 24 and 25 November 1993, when
called on to answer questions in the House of Representatives on the
motives for his decision, rather than answering the questions Mr Keating
chose to allege that Dr Hewson had promised even higher levels of
ownership. These allegations are examined in chapter 11.

5.51 The next issue to canvass is whether Mr Keating had, as Mr Black
belatedly suggested to the committee, sought only to ensure even-
handedness and political neutrality. In his written statement to the
committee dated January 20 1994, Mr Black said:

Finally, Mr Keating made the point that, regardless of who won the
election, he felt it would be easier for our application to be approved if no
political party could reasonably accuse Fairfax of unbalanced political
coverage.*

5.52 This contains a new element: the suggestion that 'if no political party
could reasonably accuse Fairfax of unbalanced political coverage', then it
would be easier to approve the application. This bilateral view had not been
mentioned in any previous statement.

Chairman: [ think what [ was putting to you was that your submission
was the first place in which you adverted to the fact that you
say that Mr Keating was professing concern about balance
on behalf of the opposition as well as the government.

Mr Black:  If I were to say, hand over heart, that Mr Keating professed
a really exaggerated state of solicitude for the welfare of the
opposition ...

Chairman:  Or any degree at all.
Mr Black: I think you would be right to wonder if I was telling you the

whole truth. But he was perfectly clear in saying that in this
case he meant that any such application had to be regarded

3 Subr_nission No 3
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as not a politically sensitive issue because of any partisan
position of the newspapers. You are quite right. This is the
first time 1 have pointed it out, because I had - and 1
suppose I have myself to blame for this - absolutely no idea
that using the words I initially did, and in particular putting
the word 'balanced' in quotes, would lead to the supposition
that what | reatly meant was the reverse of what I wrote. [
accept that I must have somehow been deficient in intimate
knowledge of the Australian political context to have made
such a misjudgment but, in my experience, normally, if you
quite clearly state something, you can be assumed to be
stating it accurately and not meaning the reverse of what you
have just written.**

5.53 Mr Black's long history of political activity and involvement would
certainly have made him alert to the possible electoral outcomes.
Furthermore, having met Mr Keating on several occasions, he would have
been well aware that no-one else would believe that Mr Keating was
seriously interested in protecting the opposition. Mr Keating at the time of
the book release, showed that his own approach had been far narrower:

... I said, "Well, wel think about it, but we want a commitment from you
that the paper will be balanced. And if there is any notion that, you know,
of bias, that is that you barrack for the Coalition, on the basis of your
conservative proclivities in other places, then there's no way you would
qualify as the kind of owner we would like."?

5.54 Nor at the time did Mr Black deny that this had been raised:

Conrad Black: ... in 50 far as he referred to my alleged Thatcherite
tendencies, one, he was respectful of them and two,
he only raised them in what I took to be a jocular
context.*

5.55 The difficult questions for the committee here are:

# Evidence p 687

4 Transcript of interview with the Prime Minister, The Hon P J Keating MP,
Seattle, UUSA, 18 November 1993

4% pM 19 November 1993
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. Whether Mr Keating attempted to influence the 'bias’ and
level or direction of political coverage in Mr Black's
Australian newspapers.

. If so, whether Mr Black felt constrained by Mr Keating's
attempt and did act upon it.

Finding 5.2

Despite ample opportunities in the Parliament and elsewhere to do so,
Mr Keating has never resiled from his remarks made in Seattle, where
he said he had told Mr Black:

... we want a commitment from you that the paper will be balanced.
And if there is any notion that, you know, of bias, that is that you
barrack for the coalition, on the basis of your conservative
proclivities in other places, then there's no way you would qualify as
the kind of owner we would like.

In the light of those remarks and the other evidence mentioned here,
the committee finds that Mr Keating attempted to influence Mr Black
regarding the political coverage of the Fairfax newspapers for the 1993
general election.

5.56 The issue of whether Mr Black felt constrained by Mr Keating's
attempt to influence him, and whether he acted upon it is discussed in the
next section.

Delivery of general bias or partisanship in political coverage

5.57 Mr Black has claimed that Mr Keating's remarks in regard to bias
were to ensure that he did not offend either side. However, whether or not
such advice came to him from Mr Keating, it was a natural apprehension for
a media owner who had already decided that it was unwise to offend when
concessions hung in the balance. With an election in the offing and the
opposition widely tipped to win, it would not have been surprising if Mr
Black had a mind to both possibilities. Indeed, if one assumes that any bias
by Fairfax was to be motivated by self-interest then it would be logical to
expect the newspaper owner's bias to reflect the polls at the time. These
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polls predicted a victory by the opposition. Although he had no indication
from Dr Hewson of any relationship between bias and his increased
ownership, Mr Black may well have chosen to 'hedge his bets' for that
possibility by at least running dead in response to Mr Keating's
blandishments. '

5.58 Thus, rather than going in to bat for the ALP against the odds, Mr
Black's game plan would have been sufficiently advanced by achieving an
absence of criticism of the ALP even if such criticisms were objectively
justified by its political performance at that time.

559 Attempting to pass judgement on whether the Fairfax papers did
favour one side or the other is an almost impossible and subjective task. The
issue for the committee here is a difficult one, since it is impossible to
compare the clection coverage at the time with what might have been under
other circumstances. It is claimed in some quarters that the coverage was
less favourable to Labor than it was to the Opposition although this was
strongly contested by Dr Hewson, the opposition leader at the time of the
1993 decision:

Senator Carr: The evidence is that all the Fairfax mastheads in the
last election supported you. Do you see that as tilt?

Dr Hewson: I am happy to answer that. I must have been in a
different place during the last election. I saw an
editorial or two but I saw a fairly consistent run of
front page stories that did not do us a lot of good.

Senator Carr: Like the 'Pork-barrel republic'. Do you regard that as
a fair presentation?

Dr Hewson: I thought the headlines in the last week that focused
on Medicare and impacting on the seat of Lowe are
pretty damaging.

Senator Carr: So you regard the Fairfax press as being biased
towards Labor, do you? Is that the proposition you
are putting?

Dr Hewson: You made a statement that they had been universally
in our favour and I was -

Senator Carr: No, four of the five were.
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Dr Hewson: I was simply pointing out to you that on my
recollection, and I have not gone back over it it is
true that in editorials, in the end, they sort of on
balance came down in favour of us. But I can
remember a number of other stories during the
election campaign that featured more prominently
than an editorial, namely on the front page, which I
did not think were all that supportive. So you draw
your own conclusions about what I am saying. I think
that you could hardly say they were uniformly in our
favour through the election campaign. v

5.60 Mr Black has already referred to Mr Keating's references to 'my
alleged Thatcherite tendencies' and in his book has described his
involvement in the making and breaking of governments overseas.

5.61 The consistent thread of Mr Black's involvement elsewhere has been
conservative and his tendency has been to push his publications further to
the right. This was referred to by Mr Keating m the Parliament when he
cited Mr Black's changes at the Jerusalem Post®® On the other hand, it
has been argued indeed by those who had least reason to apologise for hlm
that Mr Black is on a scale of interventionist proprietors, quite moderate.*

5.62 In the case of the 1993 elections in Australia, Mr Black, at least
according to his editors, exerted no direct personal influence. The committee
had heard Mr Black's evidence that he made some attempt to tell his editors
that they had freedom to endorse whomever they wanted:

Mr Black:  What [ would say is, as I have remarked elsewhere, [ did ask
Mr Mulholland, and so lacking in heavy-handedness was my
request that he professes not to remember it, to invite the
editorial director, Mr Hoy - and I think I did mention it to
Mr Hoy directly, and he does dimly remember - to ask the
editors to endorse whoever they wanted ... S0

47 Bvidence p 726
¥ House of Representatives Hansard, 24 November 1993, p 3540

% For example see Citizen Black: A Field Manual, Christopher Dornan, in Medja
Information Australia, No 68 May 1993, pp 12-20

(7.3
<

Evidence p 685
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5.63 Although there was clear confusion amongst the editors as to who had
transmitted this message and how’!, and Mr Mulholland had forgotten it
altogether, the committee finds substantial agreement that there was no
direct pressure on editors to endorse either party. Indeed, given Mr Black’s
self-professed 'Thatcherite tendencies' elsewhere, it seems most likely that
the net effect of Mr Keating's demands was that Mr Black avoided direct
personal intervention.

564 The committee did take evidence however on the tendency for
owners to create corporate cultures in which their interests are easily
transmitted to the staff without direct coercion, and of Mr Black's own
efforts to do so:

... | think as far as the editors were concerned, and perhaps this goes to at
least one part of your inquiry, the incoming ownership was dominated
unambiguously by Black. Even though he technically did not own more
than 15 per cent, or now 25 per cent, he always intended from very early
days to exert very strong management control over the company ... .

But he was always going to exert management control by a tried and
trusted method, and that was change everybody who ran everything. There
are five major newspapers within the group. That is all it does and so he
did, over the first year, change every editor. No editor that was editing that
particular paper prior to Black coming in is now the editor of that paper.
In that sense, each of the editors owes their position, 1 suppose, in that
kind of crude managerial sense, to the incoming management. I was simply
one of those editors removed. In any case, [ was removed entirely, but all
of the other editors were moved.*?

5.65 Paul Chadwick, in Media Mates, described the phenomenon in this
way:

Owners usually appoint executives whom they believe know the owner's
general views well enough to ensure the paper or station will reflect the
owner's interests and certainly will not harm them. When necessary, the
executive consults with the owner and then passes orders on. Lower down
the ladder it can be difficult to confirm which directives come from the
proprietor via executives, which are an executive's guess at what the owner
would like, and which are simply an executive exercising a bit of power
himself or herself and perhaps leaving the false impression that it is the

51 See Evidence p 268 ff, p 301 ff and p 307 ff

52 Mr Gerard Noonan, Evidence p 341
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owner's wish. Fear of offending the owner, or zealous pursuit of the
owner's favours, can lead some executives to excesses that may appal the
proprietor.

5.66 It was into such a climate at Fairfax that Mr Keating launched himself
in his new role as judge' of Mr Black's 'balance!, lunching with the Chief
Executive officer newly arrived from South Africa, and announcing,
according to Fairfax's own papers, that Mr Black was a ‘truant proprietor'
and 'on probation'.“

5.67 The committee cannot say with any certainty that the Fairfax coverage
of the election was less conservative than it might have been. However, the
climate had been created in which there was an awareness of the need to
placate Mr Keating and of the commercial consequences of failing to do so.

5.68 Mr Black's behaviour before the committee, in particular his
determination to avoid offending current party leaders, his consistent public
comments designed to reassure the media and the Parliament, and his hastily
reconciled disagreement with Mr Hawke, all point to a man more interested
in safeguarding his commercial operations than in the right to free speech.
The Mayor of New York commented recently in the US debate on proposed
legislation to enforce balanced coverage:

I get the sense that a lot of the people who make profits in this business
will seli freedom for fees. They will make deals with Congress, they will
accept regulation that they shouldn't be accepting .. all in exchange for an
opportunity to make mare money.

569 It would be disappointing if anyone aspiring to be a media proprietor
in this country felt that the surrender of freedom was the price of
ownership. Whether or not Mr Black subsequently sought to influence the
slant of the Fairfax newspapers either in favour of the ALP or at least not
against it, the committee is concerned that he saw nothing improper in
having been asked to act in such a way. Newspapers are expected to be the

53 Chadwick, Media Mates, p 214
54 Tom Burton, Canberra Insider, The Sydney Morning Herald, 24 October 1992
5 Washington Post, Editorial, 6 November 1993, final edition. Commenting on the

Bill for a Fairness in Broadcasting Act 1993, based on the Fairness Doctrine of
the 1934 Communications Act. See chapter 6 for a discussion of this Doctrine.
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champions of free speech, and the proprietor, whether foreign or not,
should be prepared to champion the cause of democracy and encourage
debate on issues of substance.

Finding 5.3

Since his acquisition of the Fairfax group, Mr Black has made
executive appointments of persons who were sympathetic to his
political and commercial concerns. By warning Fairfax senior
management that the proprietor was on probation Mr Keating did his
best to ensure that he would receive a more sympathetic hearing at
Fairfax than had previously been the case.

The committee finds that Mr Keating attempted to exert pressure at
Fairfax for favourable election coverage by making a linkage between
‘balance’ in election coverage and an increased ownership limit for Mr
Black.

The third element - balance, national interest and cultural identity

5.70 On 24 November 1993, Mr Keating had the opportunity to explain his
Seattle remarks and his original conversations with Mr Black, to the
Parliament. He chose to do so in terms which did not mention the issue of
'balance' but focused instead on 'national interest. Mr Keating maintained
to the Parliament that the conversation had concerned issues of cultural
identity and chose to argue discursively that he had been intent to ensure
that the Fairfax newspapers continued to reflect Australia's unique cultural
identity and heritage, irrespective of a change in the level of foreign
ownership. He conspicuously failed to grapple with the central allegation -
that he had been prepared to trade the national interest for any political
advantage:

When I spoke to Mr Black I made these points to him: I said to him that
in Canada there is a limit of 25 per cent on foreign ownership of mass
circulation print media. That is to protect the interests of Canada in terms
of its cultural and national interests. But [ made the point to him that
whatever Canada's cultural and national interests are, its plurality as a
society is protected by the media of the United States, the television of the
United States, and by the fact that Canada is landlocked by Alaska and
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continental USA. So Canada's strategic interests are protected by the
presence of the United States, with its vast community of 230 million
Americans, and the fact that it is landlocked on both sides. 1 said that that
was not true of Australia, and Australia's newspapers, particularly its
broadsheet newspapers, should reflect unambiguously those things which
are in Australia's best national interests.

I said that my view was that a financial arrangement by a foreigner, in this
case a Canadian who is not often resident in Canada, coming from the
acquisition of Mr Warwick Fairfax and the aborted takeover of the Sydney
Morning Herald, the Age and the Australian Financial Review, cannot lead
simply to a thoughtless shift of ownership and control to a foreigner of
Australia’s principal broadsheet newspapers which have an authority to at
least speak about the country's national interests.*®

He also referred to Mr Black's intervention at the Jerusalem Post, and
stated that:

I said to him that I accepted his arguments about not being
able to have any executive control of the papers at 14.9 per
cent, but the government wanted the papers to be a serious
reflection of the state of Australian national life ...

Opposition members interjecting ...

Mr Keating: I did - and that that should be reflected in these
© newspapers.’’

5.71 Mr Keating did not retract his earlier admission of the commitments
he had sought from Mr Black in return for favourable consideration. Whilst
his parliamentary answer is in higher moral terms, no evidence by any party
has mentioned that the discussions included such a component.

5.72 This interest in preserving national identity is not mentioned anywhere
else by either Mr Black or Mr Keating as having formed part of their
conversations. During the entire hearing, Mr Black made no reference to
such concerns having been expressed to him by Mr Keating at the time.
When he did address them, it was in response to Dr Hewson's reported
remarks about foreign ownership.

% House of Representatives Hansard p 3540

57 House of Representatives Hansard p 3540
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5.73 Mr Black's comments to the committee on the subject of foreign
ownership were indignant and condescending:

We need to know - and I think a great many other people interested in
investing in this country would wish to know - who really speaks for
Australia. Mr Hawke spoke very eloquently in his appearance here of not
constructing a wall around Australia, a country of 17.5 million, he said, in
a world with 5.5 billion people in it. Do those people in both major parties,
including the Prime Minister, who embrace, at least commercially, the
whale vast Pacific from Bangkok to Vancouver, really speak for Australia?
Or is it this element that is still audible and has not been completely
absent from the proceedings of this committee that, in effect, implies that
any Australian is preferable to any foreigner and that foreigners tend to be
ravening predators from another hemisphere coming here to deprive the
wormnen and children of Australia of their birthright? We need to know this
because we have to plan our business.

1 think we have been - and 1 do not want to be self-righteous about it -
pretty good corporate citizens in this country. We have invested $273
million in Australia in Fairfax - and, by the nature of our shareholdings, a
large share of that is my own money - and we have received one 7¢ per
share dividend, which in an annualised rate gives us a return of under two
per cent. s not the least irony in this situation that precisely those people
who accuse us of wishing to skim the assets here or flip them at a great
quick gain to ourselves are those who are the most vocal in opposing those
measures that would enable us to do what we ardently wish, which is to
stay here and invest more? *°

5.74 There are a number of points which need to be made here. The first
is that the concern expressed by Mr Keating, so belatedly in the Parliament,
and by Dr Hewson at the time, are sentiments shared by many Australians.
More than that, they reflect a realistic assessment of the economic as well
as the cultural implications of foreign investment in communications. As the
world moves closer and closer to a global village the issues of media control
become more and more significant.

5.75 ‘'Cultural imperialism' has a real meaning when one considers the
significance, firstly of the ownership and control of information, and
secondly, the implications of that information for shaping culture and
commerce. In any discussion of media ownership the concept of diversity of

58 Evidence p 659
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ownership is a core value because it relates to the need for a diversity of
views in public debate. Related to this diversity is the need for a local view.

5.76 Mr Black also said to the committee:

But there are also special circumstances that I hope I can raise without
giving offence to anyone. It has never in the history of Canada occurred
that the media industry was largely in an insolvent condition. You will
recall that in this country, the leading newspaper publisher, News
Corporation - though controlled by a man who is now a citizen of the
United States - was on the verge of insolvency, Fairfax and several other
newspaper companies were in receivership and most of the private sector
television industry was in the tank tco. A very large swathe of the media
industry was in a financially embarrassed condition. We never had that in
Canada. It was in those circumstances, as you know, that we came to this
country, bringing our money with us.*

5.77 The suggestion that a major portion of the Australian print media
industry was crying out to be rescued from insolvency by a foreign white
knight is a misleading and romantic attempt to disguise the purely
commercial nature of the deal. This is a dangerous and inaccurate view of
the situation. There can be no doubt in the mind of any well informed
observer that Mr Black, in buying into Fairfax, as in so much else, was
following the patterns he had laid down much earlier. His business success,
as his own autobiography boasts, was built upon buying sound investments
when they were cheap. His own boast of Fairfax was that it was ‘the best
large newspaper deal done in the Western world since the purchase of The
Daily Telegraph....*®

5.78 His remark that the Australian scene was in some way uniquely
impoverished and in need of his cash is also unrealistic. Mr Black worked
long and hard to fend off a bid by Australian investors and well knew the
bargain that he had achieved when he succeeded in making a purchase. The
irony of his claims is that his same autobiography boasts of buying control
of Southam in 1992. Southam is the Canadian equivalent of Fairfax and by
a twist of irony, it was the subject of a Canadian Royal Commission (the
Kent Report) in 1981. That Commission reported that 'Newspaper

% Evidence p 658

% A Life in Progress, p 437
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competition, of the kind there used to be, is virtually dead in Canada'®!

It went on to say that:

We are concerned only about the special case of newspapers, the
particular consequences of conglomeration on the way newspapers
discharge their responsibility to the public. The effect is to undermine their
legitimacy; it is 1o create a power structure of which the best defence, on
the evidence of their principal corporate proprietors themselves, is that
they do not exercise their power. In their evidence to the Commission they
uniformly argued that the reason why there is nothing wrong is that they
give free rein to the employees wha are defined as publishers of particular
papers. Many absolute monarchs in history might have made the same
defence, but did not survive by it. Delegation does not change the absolute
locus of pawer.

It is in any event, a power that is wanted. The process of concentration
has, if existing Jaw and policy are unchanged, momenturn. The major next
extension is apparent. Southam spends millions of dollars a year employing
more journalists and providing better newspapers than any hard-nosed
business calculation requires. Clearly it is ripe for a conglomerate such as
Thomson which will pay what the shares would be worth with the
unnecessary costs eliminated and the bottom line improved
accordingly...

579 1In 1992 Mr Black achieved control of Southam and wrote:

At David Radler's and my first board meeting in February, the dividend
was cut in half. I proposed a further $80 million allocation for demanding
to remove 1000 superfluous employees, all in the year-end figures for 1992,
and a special committee was struck to consider methods of further
collaboration between Southam and Hollinger. Southam's newspaper
division emfloycd 7,500 people, clearly a third of whom shouldn't have
been there.*”

He went on to say that:

1 Royal Commission on Newspapers Conclusions and Suggestions (Kent Report),
Canada 1981, p 215

62 Royal Commission on Newspapers Conclusions and Suggestions, Canada 1981,
p 219

6 A Life in Progress, p 479
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We had bought half a loaf for the price of a quarter of a loaf. A very
substantial capital gain was virtually inevitable, whether we should choose
to realise the gain or not, and the Southam transaction was a worthy
successor to the Telegraph and Fairfax.*!

Of buying into Southam he said:

It was a profound metamorphosis from the shambles left behind by
McDougald in 1978, and even from the beleaguered Hollinger that
propelled itself into the newspaper industry in London from the proceeds
of liquidations in other industries.®®

5.80 The point here is not to belittte Mr Black, but to refute any
myth-making as to his role in Fairfax. It was not an heroic rescue operation
but a fiercely contested corporate struggle for a glittering prize, a struggle
which Mr Black himself portrayed in more accurate terms when he said:

... this is one of the great institutions of Australia and one of the great
newspaper companies of the English-speaking world, and for its fate to be
settled in a spectacle of political influence peddling like that is nothing that
anybody involved in it should be proud of in my opinion. I don't think
anybody is proud of it...

and admitted that:

The Melbourne group had lots of money but they weren't as focussed, they
weren't as ;Jolitically adept and they didn't have the newspaper
background.’

5.81 Australia is not unique in valuing its quality newspapers or its cultural
heritage. A succession of commissions in Canada and the United Kingdom
have been set up in the face of the very process of conglomeratisation of
which Mr Black boasts and in which he has participated to his profit. All
three countries have prized an independent press and in particular their
quality broadsheets. It is not surprising or unusual that Australians should

A Life in Progress, p 484
85 A Life in Progress p 485
%  Four Corners, 16 March 1992

§7 Four Corners, 16 March 1992
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be concerned to maintain the quality and standards of Fairfax, and Mr Black
was well aware of this factor from the outset.

Finding 5.4

The committee rejects Mr Keating's claim to the Parliament that he
took into account national interest considerations when deciding on
the ownership of Fairfax.

5.82 Mr Keating's own words are an apt criticism for his role and that of
his government:

..a financial arrangement by a foreigner, in this case a Canadian who is not
often resident in Canada, coming from the acquisition of Mr Warwick
Fairfax and the aborted takeover of The Sydney Morning Herald, The Age
and The Australian Financial Review, cannot lead simply to a thoughtless
shift of ownership and control to a foreigner of Australia’s principal
broadsheet newspapers which have an authority to at least speak about the
country's national interests.®

5.83 This intention of protecting the national interest, if indeed it was an
intention, should have been carried out via transparent FIRB processes. The
committee recommends elsewhere in this Report, the kinds of mechanisms
which should be set in place to ensure that in such cases there are proper
conditions attached to any acquisition and that these are enforced. The
increased share of Fairfax which Mr Black obtained was a valuable
concession and could fairly have been limited with conditions which would
have protected the identity and integrity of the papers.

584 The commiittee has heard evidence on the way in which the earlier
undertaking to FIRB, by Tourang, to appoint an Australian senior executive
. . 69 .
was simply abandoned with the consent of the government. We can find
no reason to accept Mr Keating's version that by a simple blandishment to
Mr Black he had somehow protected the cultural and national interests of
this country or the plurality of its society. Moreover, as the nation moves

% Louse of Representatives Hansard, 24 November 1993, p 3540

 Mr Dawkins, Evidence p 503
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with the rest of the world into new forms of media and greater convergence
of technology and ownership the committee has grave concerns about any
government which seeks to protect its citizens' interests with nothing more
binding than a private conversation.



CHAPTER 6
PROPRIETY

Interactions between governments and the media - previous experience

6.1 In this chapter the committee has examined the mainstream of thought
in similar countries on the matter of balance in the media in particular, and
on the relationship between the media and the government in general. The
analysis is based particularly on parliamentary and judicial inquiries and the
trends in rulings by courts. News & Fair Facts, the 1992 report from the
House of Representatives Select Committee on the Print Media also
devoted some time to summarising other media inquiries. This committee
has only examined those aspects of such inquiries as are relevant to the issue
of balance.

6.2  Any comparison of the Australian press with other countries is bound -
to be qualified by the relative circumstances of the different countries.
Australia's press still ranks as 'most free' in the Freedom House survey of
press liberty. On the basis of an international survey this puts it, with only
Belgium, Denmark, New Zealand and Norway, ahead of all other countries
including the US, UK and Canada in terms of freedom from restraint by
laws and administrative rules, economic influence, political pressure and
overt repressive actions against reporters.'! As the Hon Justice Michael
Kirby pointed out in his speech to mark International Press Freedom Day,
Australians enjoy a very high standard of media freedom and have a
responsibility to protect and extend it, rather than to allow it to be diluted
to the standard of our sometimes critical neighbours.” Given the above,
comparisons have been made with like countries, and in an awareness that
questions of degree are relative.

! Leonard Sussman, Good News and Bad, Press Freedom Worldwide: 1994,
Freedom House, New York, p 10

% Transcript of address in Sydney to mark the first International Press Freedom
Day, 3 May 1994
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Summary of overseas practices

6.3 Although the concept of freedom of speech is as old as that of
democracy and that of the freedom of the press is probably as old as the
history of writing, it is possible to trace the main concepts which influence
our understanding of these notions in modern Western democracies. The
notion of the freedom of the press as we currently know it has been strong
at least since the English Revolution and the rash of tracts and treatises
which spread across all of Europe in that age. As related philosophies of
government and economics were refined during the eighteenth and
nineteenth centuries, there was a tendency for them to share concepts and
to provide metaphors for each other. Jeremy Bentham's 'On the Liberty of
the Press and Public Discussion' (1820) had argued that a free press helps
to control the 'habitual self-preference’ of those who govern.’ John Stuart
Mill's 'On Liberty' (1859), was another influential essay which advanced the
argument that since we cannot be sure where truth resides we must always
tolerate the greatest possible diversity of views in the interests of all:

When there are persons to be found, who form an exception to the
apparent unanimity of the world on any subject, even if the world is in the
right, it is always probable that dissentients have something to say for
themselves, and that truth would lose something by their silence.*

6.4 The metaphor which has come to us from this age is that of free
speech and the press itself as a kind of 'marketplace of ideas'. The difficulty
for democratic Western governments has always been that the reality of
press regulation is not as simple as the metaphors for its functioning. The
ideal view of a democracy might be that there is an effective marketplace of
ideas in which free expression is possible and that the natural functioning of
this market is such that it is self-regulating. Thus, if there are a large number
of people in the community with ideas of a certain type, then the market
forces will be such that a corresponding number of newspapers will reflect
those views, thereby creating a balance.

3 John Keane, The Media and Democracy, Polity Press, Cambridge, 1991, p 16

4 John Stuart Mill, 'On Liberty, in J M Robson, Essays on Pelitics and Society,
toronto & Buffalo 1977, p 254. Cited in John Keane, The Media and Democracy,
Polity Press, Cambridge, 1991
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6.5 A more pessimistic but still rationalist view is that such a free
marketplace cannot function in modern industrialised societies. Bentham and
Mill had envisaged a society in which ideas flowed freely and could easily be
disseminated. In complex modern societies the needs, interests and
aspirations of widely different groups must be represented, but ownership
of the means of publication is in the hands of a very few. Under this view,
government intervention is necessary to ensure that voices are heard other
than from those who control capital.

6.6 This pessimistic view has been widely accepted with regard to
broadcast media with very little opposition, largely because when such new
technologies as radio and television appeared, it was manifestly obvious that
ownership of them would be limited. Hence cross-media ownership rules and
government subsidised public broadcasting have been established in many
countries. In the United States the 'Fairness Doctrine’ was specifically
introduced to bring about balanced coverage in the broadcast media. The
view has been widely resisted with regard to print media, however, although
public newspapers have at times been proposed as a balance upon sectoral
interests.

6.7 The second imperfection in the simple models of press freedom is that
they ignore layers of involvement by many individuals, including owners,
advertisers and journalists. If the press is to be free, who is to be most free?
Should society support the right of the owner to say what he or she likes in
his or her newspaper, or do they have obligations to respect the freedom of
their readers to hear a variety of views, and of their journalists to express
an opinion? Should advertisers be free to influence what is printed with the
money which they provide, or should they be forced to fund the expression
of views contrary to their own interests in the sake of democracy?

6.8 A third problem with the market model is that it ignores values and
ethics. Those who introduce values to the argument have at times, for
instance, advocated censorship or restrictions on the right to publish in the
belief that the values of some take precedence over the values of others. On
the other hand, those arguing for an ethical model have proposed the
argument that the right to publish is not an individual freedom, but a right
granted collectively by society and one which imposes reciprocal ethical
obligations on the publisher, editor or journalist to be mindful of the

society's plurality.
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6.9 The next issue which arises and it has been a particular issue for this
committee, is the question of national interest. In an age of rapid
internationalisation of the media, is it appropriate to treat news as just
another commeodity, capable of being imported from wherever it can be
produced most cheaply, or is the surrender of local voices and local control
of the media also a surrender of national values, the national interest and
culture? This issue has been little examined overseas, and some of the
witnesses before the committee have commented adversely on it as in some
way xenophobic. The committee rejects this view and signals that it is an
issue of increasing significance for this and other nations in the face of
convergence in communications technologies.

6.10 Most of the commissions into the press which have been set up in
Australia, the United Kingdom and Canada, have been directly as the result
of increasing concentration of newspaper ownership, often triggered by a
specific takeover or merger. They have arisen out of concern for the lack of
diversity in ownership and hence opinion, and concern for the way in which
media power will be used.

6.11 There is a general acknowledgment by commissions of inquiry that the
trend in newspaper ownership is towards concentration. Despite this, in the
print media it has been very rare that any concept of forcing 'balance’ of an
individual owner or publication has arisen. Invariably the resolution, whether
explicit, or implicit by virtue of ignored recommendations, has been that
governments should not intervene to obtain balance, other than by
supporting press councils and endorsing the notion of charters of editorial
independence. The recognised risk is that politicians, who often live or die
by their treatment at the hands of the media, are the last persons who
should be entrusted with the responsibility for determining balance.

6.12 To allow politicians to make significant media ownership decisions
contingent upon their highly subjective judgements of such a notoriously
controversial issue as balance would be even less proper.

6.13 The notion of 'balance', where it arises, is as a consequence of
freedom of speech for journalists and editors (ie freedom to express the
variety of views within the community without constraint by owners) or of
diversity of ownership (ie giving rise to diversity of views). Neither has seen
determined action by government, except in the areas of broadcast media
and, by extension, cross-media ownership.
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Finding 6.1

The committee finds that Mr Keating's request of a single newspaper
proprietor to provide 'balanced coverage' is at odds with the whole
history of media regulation and with the overwhelming trend of
democratic governments throughout the years, which has been to
protect the diversity and plurality of the print media as a whole.

6.14 The following sections trace the recent history of print media
regulation in countries similar to Australia.

The United Kingdom
1947

6.15 1In the United Kingdom there have been a number of inquiries into the
press. A Royal Commission was established in 1947 with the object of
furthering the free expression of opinion through the Press and the greatest
practicable accuracy in the presentation of news to inquire into the control,
management and ownership of the newspaper and periodical press and the
news agencies, including the financial structure and the monopolistic
tendencies in control, and to make recommendations thereon. The
Commission's conclusions were focussed on whether the particular
concentration of ownership that did exist was 'so great as to prejudice the
free expression of opinion or the accurate presentation of the news or to be
contrary to the best interests of the public'.5

1961

6.16 These concepts of 'free expression of opinion' and ‘accurate
presentation of news' recur verbatim in the terms of a similar Royal
Commission established in 1961.5 In its Report the Commission commented
on ‘variety of opinion in the press' and stated that 'there is still a

5 Cmnd 7700 pp 4-5 and p 176
¢ Cmnd 1811
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considerable range of choice ...but...it would be better if there were more"’,

and referred to 'the potential danger that variety of opinion may be stifled".®
The Commission recommended that a Genera! Council of the press be
established to, among other things, ‘act as a tribunal to hear complaints from
editors and journalists of undue influence by advertisers or advertising
agents and of pressure by their sugeriors to distort the truth or otherwise
engage in unprofessional conduct’.” Again, key concepts were the freedom
to express opinions, and the need for accuracy. The concept of balance, so
far as it arosc, was as a product of variety of opinion rather than as the
result of moderating any individual opinion or of forcing a equal space to
the statement of contrary positions. The recommended role of government
was to provide mechanisms which would support the individual freedom of
editors and journalists.

1977

6.17 A Royal Commission on the Press reported in 1977 after having been
established in 1974 'to inquire into the factors affecting the maintenance of
the independence, diversity and editorial standards of newspapers and
periodicals, and the public's freedom of choice of newspapers and

periodicals, nationally, regionally and locally' "’

6.18 Amongst features which the report considered desirable were 'editorial
variety' and ‘editorial independence from proprietors'.'! It recommended
a charter of press freedom which would include amongst others, the
following 'essential safeguards”:

(a)  Freedom of a journalist to act, write, and speak in accordance with
conscience without being inhibited by the threat of expulsion or
other disciplinary action by his union or his employer;

(b)  Freedom for an editor of a newspaper, news agency or periodical
to accept or reject any contribution whether or not the contributor

7 Cmnd 1811 p 116
8 ibid

* Cmnd 1811 p 117
10 Crmnd 6810

1 Cmnd 6810 p 135
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is a professional journalist or a member of a union, so long as this
freedom is not abused;

(d)  Protection of an editor’s right to accept or reject any contribution
notwithstanding the views of his proprietor, the management of his
company, union chapel or any advertiser or potential advertiser;'?

6.19 In the terms of reference and the recommendations of the Royal
Commission, the concept of diversity had been strengthened alongside those
of freedom of expression and accuracy. That Commission in fact spent
considerable time over the difficult issue of freedom of the press and
whether the combination of a free market and lack of restraint on comment
would result in true diversity:

We define freedom of the press as that degree of freedom from restraint
which is essential to enable proprietors, editors and journalists to advance
the public interest by publishing the facts and opinions without which a
democratic electorate cannot make responsible judgements. However,
some parts of the press are more subject to economic than to other forms
of restraint. Anyone is free to start a national daily newspaper, but few can
afford even to contemplate the prospect. Among the questions that we
have to consider are whether the public can obtain the information and
opinions that it needs in this democracy without a range of diverse
NEWSpapers ... .=

6.20 The Commission analysed newspaper coverage of elections and
tabulated the circulation of newspapers supporting Labour, Conservative or
Liberal views in a given election against the votes for those parties at that
election. The study found that a consistently higher number of papers had
given editorial support to the Conservative Party than any other and that
the circulation of Conservatlve newspapers tended to be increasingly hrgher
than the Conservative vote.'* This correlates with the view described in the
report, that newspapers requiring capital as they do for their production, are
inherently likely to support a capitalist and conservative perspective.

6.21 The Commission also analysed suggestions which had been advanced
in the UK for a 'balancing’ of the press by the state subsidisation of newer,

12 Paragraphs ¢, € and f not quoted to save space
3 Cmnd 6810 p 9

4 Cmnd 6810 p 98
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less conservative newspapers. They concluded that 'we cannot accept either
that the creation of more newspapers whether partisan or not, would be
likely to lessen the irresponsible conduct which is engaged in by some
existing partisan newspapers, or that it would quieten the political
dissatisfaction with the contents and behaviour of the press'.15

6.22 Finally, the Commission stated that 'Our firm belief is that the press
should be left free to be partisan and restrained as at present only by the
law and by the voluntary system of a Press Council... There is no escape
from the truth that a free society which expects reasonable conduct must be

prepared to tolerate some irresponsibility as part of the price of liberty'.!®

Canadian reports

6.23 As in the United Kingdom, inquiries into the media in Canada were
generated by concern over the concentration of ownership. Their tendency
was towards a view of freedom of the press which was based on an ethical
rather than a rationalist view. In 1961 the O'Leary Commission on
Publications stated that:

There is need to remember that freedom of the press is not an end in
itself, but only a function of general intellectual freedom; to remember that
no right includes a privilege to injure the society granting it; to understand
that a great constitutional doctrine cannot be reduced to a mere business
convenience.”

6.24 Plainly for the O'Leary Commission, the right to publish was not
absolute, but given collectively by the society. The individuals who were
entrusted with this right had a reciprocal duty.

6.25 In 1970, a Canadian Senate committee on the mass media, chaired by
Senator Keith Davey, recommended strategies to reduce further
concentration of media ownership.!

5 Cmnd 6810 p 107
18 Cmnd 6810 p 107

7 Ouoted in Kent, Royal Commission on Newspapers Conclusions and Suggestions,
1981, p 235

1 Davey 1971
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6.26 In 1980 a Royal Commission (the Kent Commission) was established
because of further concentration which had occurred. The Kent Report
traced a link between the freedom of the press and the right of the public
to information. The Report was built on a strongly ethical view of the media,
It described a link between the freedom of the media proprietor who owns
the medium of communication to express his or her views, and the right of
the public to full information:

Freedom of the press is a double-edged sword for the owner or publisher.
The one edge serves as a defence against the ocutside, but the other is
turned inward. It is the difference between enterprise and the duty to
inform. Business is private, but information is public."’

6.27 If one accepts the notion of media ownership as imposing ethical
obligations, one can come more readily to a concept of an individual duty
of "fairness’ or 'balance'. The Kent report argued for the existence of such
an ethical duty. The difficulty which the Commission faced was that such an
ethical duty did not exist in law. They pointed out that:

In fact, British jurisprudence does not recognise any special freedom of the
press. Anything that is printed goes - as an extension of freedom of opinion
- as long as one does not break the law of libel or other laws. In other
wards, such freedom is absolute as long as it is not used to damage
someone's reputation, act immorally, or betray the nation.”’

6.28 The Report went on to describe a situation in which owners have the
discretion as to whether or not to be ethical:

In the minds of newspaper owners and publishers, freedom of the press
flows from freedom of opinion. It is a private right, one that is inseparable
from the freedom to do business. They are loath to admit duties that
prevail over economic responsibilities... . There are still many publishers
who are not ashamed to admit their bias or to lead fierce political
opposition, but the vast majority strive to present a wide range of opinion,
only they want it to be of their own free choice. This is a very sensitive
guestion with newspaper publishers: they consider any social responsibility

% Kent Report p 26

2 Kent Report p 25
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imposed from outside, and especially by the government, as an intolerable
blow to free enterprise in the press.*!

6.29 The dilemma which the Kent Report could not resolve was that
although the Commission perceived an ethical duty, they also recognised
that it was not present in the minds of some proprietors and was not
embodied in law. They also dismissed the notion that economic forces would
in some way deliver a balance:

In history, and still in current mythology, 'freedom of the press' has been
supposed to ensure the fulfilment of the newspaper's public responsibility.
John Stuart Mill, and others before and since, in effect applied to
information and opinion the same concepts that Adam Smith articulated
for the production of physical goods: the competition of free markets
creates an invisible hand to ensure that what is produced is what peaple
will pay for, priced at the lowest possible cast. Freedom of the press would
likewise ensure diverse expression and, by the discipline of competition,
completeness and accuracy of public information.

In many sectors, the economic theory has been made unreal by the
technologies and- institutions that have created rigidities and power
positions which Adam Smith could not envisage. It retains, nevertheless,
vestigial elements of validity in some economic processes.

As much cannot be said for the concept of press freedom as the guarantee
of responsibility. In a one-newspaper town it means nothing except the
right of the proprietor to do what he will with his own. In a country that
has allowed so many newspapers to be owned by so few conglomerates,
freedom of the press means, in itself, enly that enormous influence without
responsibility is conferred on a handful of people. For the heads of such
organisations to justify their position by appealing to the principle of
freedom of the press is offensive to intellectual honesty.

6.30 Unable to find a natural champion of fairness in the newspaper
owners, the Kent Report then turned to the journalists:

The Commission emphasises what it regards as the essentially professional
nature of the journalist's work. The professional - the doctor or the lawyer,
for example places his special skills at the service of the patient or client,
to deal with problems which the layman does not himself know what to do

1 Kent Report p 28

2 Kent Report p 217
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about. The professional is in honour bound to use his judgement to do
what is best for the health or welfare of his client. The layman has a
closely analogous need for the journalist's services: to select from the mass
of available facts the information which is significant to most of the
newspaper’s readers and to present that information in a way that is
accurate, understanding, comprehensible, interesting and balanced.”

6.31 Here at last, we find a reference to 'balance’. Unfortunately it is in a
context which, for Kent at least, fails to function. The Report goes on to
describe an inadequate level of training and professionalism amongst
journalists and to comment bitterly that:

The Davey Report said 11 years ago that the newsrooms of most Canadian
newspapers were boneyards of broken dreams. Our investigations lead us
to think that there are now fewer dreams to break. ... This malaise is, in
the Commission's view, part of the price we pay for conglomerate
ownership.”*

6.32 This depressed view of journalism echoes the reports from the United
Kingdom. Like the market theories, idealised views of journalism as noble,
unbiased, inherently altruistic and discerning of the public good, often run
into difficulties when compared with the actual circumstances of a society.
Variables such as the limitations of journalists' training, the constraints
imposed by owners and editors and the corporate cultures which exist within
newspapers can all combine to make the reality differ from the ideal. In
Kent's case, the greatest impediment was seen as conglomerate ownership.

6.33 In the end, the Kent Report could only advocate intervention in the
market in order to create diversity of ownership. The Commission might
have had a moral conviction that balance should be the duty of owners or
journalists, but they recognised that there was no objective mechanism to
enforce or to measure balance. The only significant remedy which they could
recommend was to break up the conglomerates. They did not feel that they
could ever keep the owners out of the newsrooms and they therefore urged
that there be a broader range of owners.

# Kent Report p 218

# Kent Report p 218
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6.34 ‘The recommendations of the Commission were not implemented by
the govemment.25

US approaches

6.35 In the United States, the First Amendment to the Constitution is the
cornerstone of media regulation:

Congress shall make no law respecting an establishment of religion or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaccablgr to assemble, and to
petition the Government for redress of grievances.”

636 By and large, interpretations of this amendment have defined the
whole debate in the US over regulation of the media. In the context of the
interpretation of this amendment two main traditions have been
identified.”” The first is a literal tradition based on the liberal theories
already referred to. That is the tradition of a 'marketplace of ideas’ which
should be allowed to function unhindered.

A free press, in liberal theory, provides a decisive check on government
both through objective reporting and by reconstituting a public through the
press' complex mediation of public opinion. Any governmental intervention
undermines this editorial independence and tramples on the autonomy of
individual speakers. The classical marketplace metaphor is telling for its
reliance on economic assumptions about supply and demand, and
Enlightenment philosophic assumptions about rationality. The theory,
again, is that absent government interference, the autonomous sanctions
of diverse individual speech entrepreneurs will lead to a multiplicity of
viewpoints whose rationality will be discerned through public discussion to
the benefit of the social order as a whole.”

B News & Fair Facts, p 26
% United States Code Service Lawyers Edition - Constitution, 1986, p 163

21 Horwitz, ‘The First Amendment Meets Some New Technologies: Broadcasting,
common carriers and free speech in the 1990s, in Theory and Society, Kluwer
Academic, Netherlands, 1991

3 Yorwitz, The First Amendment Meets Some New Technologies: Broadcasting,
common carriers and free speech in the 1990s', in Theory and Society, Kluwer
Academic, Netherlands, 1991, p 35
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6.37 An example of a court decision upholding this literal tradition was
Miami Herald v Tornillo, a 1973 case which struck down a Florida statute
requiring newspapers to provide reply space to political candidates attacked
by the newspaper. Although the court agreed that there was & concentration
of ownership in daily newspapers and that there were extreme financial
barriers to anyone starting a new paper, the court unanimously refused to
allow government intrusion in the print media. They held that there must be
no intrusion by government into the editorial function and no reduction in
the freedom of the owner.?” Chief Justice Warren Burger stated that 'A
responsible press is an undoubtedly desirable goal, but press responsibility
is not mandated by the Constitution and like many other virtues it cannot
be legislated'. Similarly, in disallowing a Congressional Act to limit campaign
finance, the court held that 'government may [not] restrict the speech of
some elements of our society in order to enhance the relative voice of
others'.*

6.38 The second tradition loosely rests on an assumption of market failure.
Under this viewpoint, the original metaphor of a marketplace could only
function in a traditional society where freedom of assembly and verbal
communication meant that the value of one person's speech was equivalent
to another's. Once communication is mediated, this view has it that control
of the media distorts the market. Generally speaking, worldwide,
governments and courts have tended to accept that the broadcast media are
an example of an imperfect market, given that they require access to a
scarce spectrum and specific capital intensive technologies. Access to
broadcast licences has in many countries been held as a privilege not a right,
and one which imposes a reciprocal obligation on the licence holder.

6.39 As early as 1947, the view had been advanced in the United States
that modern technology was leading to media monopolies which were an
obstacle to demoacracy:

» See Horwitz, 'The First Amendment Meets Some New Technologies:
Broadcasting, common carriers and free speech in the 1990s, in Theory and
Society, Kluwer Academic, Netherlands, 1991, p 36

® Buckley v Valeo, 424 US 1 (1976), at 48-49. Cited in Horwitz, The First
Amendment Meets Some New Technologies: Broadcasting, common carriers and
free speech in the 1990s', in Theory and Society, Kluwer Academic, Netherlands,

1991
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If modern society requires great agencies of mass communication, if these
concentrations become so powerful that they are a threat to democracy, if
democracy cannot solve the problem simply by breaking them up - then
those agencies must control themselves or be controlled by governrmt:r:t.:"I

6.40 The Hutchins Commission was a philanthropic exercise, financed by
Henry R Luce of Time Inc. Its findings were deeply philosophical and
moralistic and its authors attempted to balance between advising media
proprietors of a moral duty and warning them of government's obligation to
intervene if they ignored that duty. It referred to the 'responsibilities of the
owners and managers of the press to their consciences and the common
good for the formation of public opinir;)n'f‘2 and said that 'the tremendous
influence of the modern press makes it imperative that the great agencies
of mass communication show hospitality to ideas which their owners do not
share'.®® The report toyed with the notion of publicly funded media in
order to increase diversity and went so far as to say that:

The need of the consumer to have adequate and uncontaminated mental
food is such that he is under a duty to get it; and, because of this duty, his
interest acquires the stature of a right. It becomes legitimate to speak of
the moral right of men to the news they can use.

Since the consumer is no longer free not to consume, and can get what he
wants only through existing press organs, protection of the freedom of the
issuer is no longer sufficient to protect automatically either the consumer
or the community. The general paolicy of laissez faire in this field must be
reconsidered.

The press today, as the Supreme Court has recently recognised in the case
of news services, has responsibilities to the general spread of information
which present analogies to those of a common carrier or of a trustee... R

3\ A Free and Responsible Press: A general report on Mass Communication:
newspapers, radio, motion pictures, magazines and books, the Commission on
Freedom of the Press, Robert M Hutchins Chair, University of Chicago Press,

Chicago, 1947, p 5

3 Hutchins p vi

3 Hutchins p viii

3 Hutchins Commission, op cit, p 125
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6.41 In sympathy with such views there were attempts to gain support for
government intervention in broadcast media. The US Federal
Communications Act, 1934 included a 'public interest' standard. This Act
established the Federal Communications Commission (FCC) as a force for
balance. The Fairness Doctrine, created by the FCC, required that
broadcasters ‘cover contrasting viewpoints on controversial issues of public
importance’. This was based on the premise that the radio frequency
spectrum and access to it are limited and that access had to be regulated to
ensure fairness.

6.42 In 1978 the Supreme Court upheld the FCC power in the face of a
challenge based on the First Amendment by ruling that the Amendment's
goal was to achieve the widest possible dissemination of information from
diverse and antagonistic sources®® It upheld intervention by the
government by ruling that rather than being a prior restraint, it was an
attempt to facilitate a free marketplace of ideas and a diversity of
viewpoints.

6.43 The Fairness Doctrine of the FCC Act was also held to be compatible
with the First Amendment when it required that discussion of public issues
be presented on radio stations, that each side of an issue be fairly presented,
and that individuals personally attacked during broadcasts and opponents of
political candidates endorsed in the broadcaster's editorials should be given
equal opportunity to respond over the broadcaster's facilities.®

6.44 This was in effect, support for the extension of the free speech right
on the basis that it implicitly includes the right to hear a wide range of
views, as well as the right to express views. In FCC practice, however, and
in successive court rulings, the concept of balance became limited to specific
right of reply in certain cases, and the broadcast licensee was given 'wide
discretion to decide what issues are of public importance, and what kind of
programming constitutes balanced programming'.”’

3% RCC v National Citizens Committee for Broadcasting (1978) in United States
Code Service Lawyers Edition - Constitution, 1986, p 239

3% Red Lion Broadcasting Co v FCC in United States Code Service Lawyers Edition
- Constrtution, 1986, p 300

3 Horwitz, 'The First Amendment Meets Some New Technologies: Broadcasting,
common carriers and free speech in the 1990s!, in Theory and Society, Kluwer
Academic, Netherlands, 1991, p 44
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6.45 Public interest groups had also attempted to use FCC laws to gain
access rights to broadcast media in order to air issues of public concern. The
aim here was to protect the collective First Amendment rights of those with
dissenting, non-establishment views by guaranteeing them some access to the
broadcast medium. The Supreme Court ruled, however, that this treated
broadcast licensees as if they were common carriers. Unlike the Hutchins
Commission, they did not accept this as a valid role for the media. They
ruled that it risked unacceptable governmental intrusion into the journalistic
process % In the late eighties the FCC itself abandoned the Fairness
Doctrine, apparently on the basis that advances in telecommunications had
overcome the scarcity basis for regulation.®

6.46 Nor did the US media necessarily perceive the doctrine as leading to
balance. It has been alleged in the media that some former US
administrations used the doctrine to challenge and harass broadcasters of
dissenting views and it has also been commented that:

The doctrine had the exact opposite effect that the FCC sought. After
lengthy hearings in 1985, the FCC said the doctrine did not serve the
public interest because it did in fact "chill" speech.*

6.47 There is currently strong opposition by many journalists to moves by
the US government to remtroduce the Fairness Doctrine through legislation
before the Congress at present.*! Their perception is that any requirement
for balance is likely to be effectively a restraint on dissent, and they have

¥ Columbia Broadcasting System v Democratic National Committee in Horwitz,
p 42

3 Emord, Jonathan W 'The First Amendment Invalidity of FCC Content
Regulations', in Notre Dame Journal of Law, Ethics and Public Policy, Vol 6 1992

* Steinfort, Roy Freedom of information: Fairness demands that TV and print work
together: Fairness Doctrine threatens First Amendment for all, in Quil}
November/December 1993. See also Hentoff, Nat, Editorial, The Washington
Post, 6 November 1993, Final Edition

4 Bill number HR 1985 by Hefner {D-NC) - Fairness in Broadcasting Act of 1993,
'A bill to clarify the congressional intent concerning, and to codify, certain
requirements of the Communications Act of 1934 that ensure that broadcasters
afford reasonable opportunity for the discussion of conflicting views on issues of
public importance. Senate Bill §.333, of the same title, by Hollings (D-8C), 4
February 1993
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characterised the move as reflecting the current government's discomfort
with conservative criticism from within the media. Opponents of the
doctrine, including the Governor of New York, have said:

... the drive by Demacratic members of Congress to command broadcasters
to present opposing views on controversial issues is related to the rising
popularity of conservative talk-show hosts on the radio. If the Fairness
Doctrine returns, these programs - and the few with hosts on the left - will
become safely bland.

New York's governor also nated that broadcasters, by and large, have been
rather subdued in protesting the renewed gutting of their First Amendment
rights. "I get the sense", he says, "that a lot of people who make profits in
this business will sell freedom for fees. They will make deals with Congress,
they will accept regulation they shouldn't be accepting ... all in exchange for
an opportunity to make more money.*

6.48 The US then, like Canada and the UK, has experienced a trend over
time where government intervention to promote diversity of ideas, when it
does occur, has been generally conservative and limited to broadcast media.
The effect of attempts to promote balance via the Fairness Doctrine has
been largely regarded as cumbersome and as suppressing free speech rather
than promoting it. In effect, the freedom of speech right most strongly
upheld in the US has been the power of the owner to publish, rather than
the right of the public to have access to a diversity of views.

6.49 It can therefore be seen that even legislative attempts to allow
aggrieved citizens a right of reply are fraught with difficuity. None of the
countries surveyed has ever legislated to allow an outside body to sit in
judgement on the overall balanced coverage of newspapers let alone the
tying of foreign investment decisions to subjective decisions by politicians on
what constitutes balanced coverage. To effectively intimidate a leading
national newspaper or so muzzle its political comments during an election
campaign is to use Mr Black's colourful phrase to "put a silver stake through
the heart of the democratic process”.

Australian inquiries

6.50 In Australia as elsewhere the major inquiries into the media have
resulted from concern over concentration of ownership and its effects on

42 Hentoff, Nat, Editorial (The Washington Post), 6 November 1993, Final Edition
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diversity. The Norris Report in Victoria in 1981 found a very high and
increasing control of newspapers and warned both of a loss of diversity and
of a growmg power of a few proprietors to influence the opinions of
society.*?

6.51 The report described:

.. the power to influence the very functioning of our whole society by
control over the nature and extent of the information presented to it and
by the analysis and interpretation of that information. It is this latter aspect
of power, affecting social and political affairs, that distinguishes the media
industry from other industries.*!

6.52 It concluded that neither the Australian Press Council nor market
forces could prevent further concentration of media ownership, and
recommended the establishment of a statutory Press Amalgamations
Authority to scrutinise acquisitions by newspaper publishers already owning
more than 10 per cent of shareholdings in other newspapers in Victoria.
Consent depended on the acqu1rer proving that the acquisition was not
contrary to public interest.® Its recommendations were not implemented.

6.53 The Working Party into Print Media Ownership was also set up in
Victoria, following concern over the takeover by News Corporation of the
Herald and Weekly Times group. It reported in 1990, and found that since
Norris, the concentration of media ownership had further increased. The
report distilled from the literature the following list of the potential adverse
consequences of concentration:

(a)  concentration of power unacceptable in a democracy, whether or
not that power is used;

(b)  insufficient channels for the expression of opinion;

(c)  economic forces creating barriers to entry for others who might
dilute that power and open new channels;

4 The Norris Report 1981, pp 85-86. See also News & Fair Facts, p xv
“ The Norris Report 1981, pp 85-86

5 The Norris Report 1981, pp 193 and 219
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(d)  diminished localism of content and accountability caused by a
group's size and pursuit of economies of scale;

(e)  debilitated journalistic culture caused by reduced competition, self-
censorship, lack of alternative employment;

(B conflicts of interest for owners with non-media interests. Although
not caused by concentration, such conflicts grow in their potential
adverse effects in proportion to concentration.*®

6.54 The Working Party concluded that it would be in the public interest
to dilute the existing concentration and to prevent its extension.V’

6.55 The Report stated that:

We underpin our recommendation with the principles Sir John Norris
urged:

(2)  the means to be employed to allow the press to function as
it should must not themselves threaten its freedom;

(b)  any legislation to regulate ownership and control must be s0
drawn as not to interfere with the content of the press, or
with the liberty of persons to publish. Any concept of
licensing the press or regulating its content must be
eschewed;

(c)  if the relevant legislation is to satisfy (such conditions) ... it

must not constitute the executive government the repository
of the authority to grant or wititheld favours.*

6.56 The 1991 House of Representatives Print Media Inquiry (or the TLee
Committee") had the following terms of reference:

To inquire into and report on:

(a) structural factors in the print media industry
inhibiting competition between publications,

% Quoted in CLC Submission No 19
1 Report of the Working Party into Print Media Ownership, 1990, pp 3 & 4

8 Report of the Working Party into Print Media Ownership, 1990, p 3
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including ownership, production (including paper
supply) and distribution arrangements;

(b) the print media's distribution and information
gathering arrangements:

(c) the extent to which the ownership or control of
various sectors of the print media industry provides
a barrier to entry by competitive alternatives;

(d) the adequacy of current Commonwealth legislation
and practices to foster competition and diversity of
ownership in the print media; and

(e) the practicability of editorial independence between
proprietors and journalists.

6.57 The Lee Committee was making its inquiries in the midst of the
Fairfax takeover controversy, and some of the issues involved in our
deliberations were also canvassed at that time in its hearings. Many people
at the time looked to the Lee Committee for direction in the uncertainty
which surrounded media regulation. Although it made some findings,
however, its report, News & Fair Facts was not taken up enthusiastically. It
had been set up amidst the furore surrounding the involvement of Mr
Packer with the Tourang syndicate. Concern on ownership concentration
was at its highest when he was a member of that group, and to a certain
extent public interest and the sense of urgency about concentration declined
when he withdrew.

6.58 Amongst the issues which that committee canvassed was the nature of
competition in and between the various forms of media. It found, for
instance, that there was a trend towards monopoly or small group ownership
of newspapers. It also found that there was little competition in terms of
advertising between media forms (such as TV and newspapers) in the same
area. The significance of this conclusion is that in narrow commercial terms,
the 'Queens of Screen and Princes of Print' approach to cross-media
regulation introduced by the government in the late eighties is not a
significant factor in increasing competition. That is, the cross media rules
which prevent ownership of print and broadcast in the one area by the one
proprietor may contribute to diversity of opinion but do little to increase
commercial competition for advertisers. However, the committee advocated
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their retention because entry to the electronic media is restricted, and the
cross-media rules do prevent:

undue influence of public opinion by the few by enhancing public access
to a diversity of viewpoints, sources of news, information and
commentary.*

6.59 The Lee Committee found that the print media market is not highly
contestable. That is, it found that there were considerable capital costs and
commercial risks for new entrants to the market. It also found that the
marginal costs for established papers are small, and that they have a
significant edge in attracting advertisers, thus further discouraging new
entrants. The ownership of chains of newspapers confers additional
economies of scale and opportunities for sharing of resources between
mastheads.

6.60 When examining the relationship between the ccncentration of
ownership and the lack of diversity of information and ideas in the
Australian Press, the Lee Committee was divided:

Some members of the committee concluded that there was a connection
between the unprecedentedly high concentration of media ownership and
the lack of diversity of information and ideas in the Australian press, and
that the former is likely to be a significant cause of the latter. However, a
majority of the committee considered that there was insufficient evidence
to conclude that the current high level of concentration in the Australian
print media has resulted in biased reporting, news suppression or lack of
diversity. All members agreed that concentration of ownership is potentially
harmful to pluralitg,r of opinion and increases the potential risk that news
may be distorted.’

6.61 A voluminous submission to the Lee Committee from News Limited
included a study prepared by Professor Peter Swan, the Freehill, Hollingdale
and Page Professor of Management at the University of NSW, which set out
an argument that newspapers in a monopoly position can still offer a
diversity of views. This argument essentially maintains the '‘marketplace of
ideas' metaphor but says that a single monopoly newspaper will still reflect
the diversity of its audience because of the commercial motive of wishing to

* News & Fair Facts, p 309

5 News & Fair Facts, p xxii
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keep that audience as broad as possible. This argument was effectively
rejected by the committee when it said:

The relevant issue ... is not whether the range of stories or categories of
information presenied is affected by concentration, but whether the
interpretation of the stories is more likely to vary when newspapers are
independently owned.”

6.62 Having found high levels of concentration in the Australian print
media industry which are potentially harmful to the plurality of views, and
having found formidable barriers to entry, the major question the Lee
Committee report addressed was how can competition be promoted that will
increase the diversity of views which is so important to Australian society?

6.63 The committee considered and rejected calls for some form of
divestiture or numerical limits on the number of newspapers and magazines
any one proprietor can own. It also concluded that current dominance tests
for mergers in the Trade Practices legislation had failed to preserve a
desirable level of competition in some sections of the print media.

6.64 The option selected was a move from the dominance test to ‘a
substantial lessening of competition' test, combined with special requirements
for print media. This required an amendment to the Trade Practices Act so
that authorisations on print media mergers would look at the impact on:

) free expression of opinions;
. fair and accurate presentation of views; and

. the economic viability of the publication if the merger
does not proceed.s2

Their report stated that:

Diversity of opinion and truth and accuracy in reporting are of
fundamental importance to the public interest. While no law will be able
to totally guarantee these ideals, steps can be taken to ensure that any
potential threat to them which may arise from a merger or acquisition, is

U News & Fair Facts, p 195

2 News & Fair Facts, p xxiv
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fully evaluated in a forum which allows all interested parties the
opportunity to air their concerns.”

6.65 Having expressed reservations about the extent of economic
competition across the media in any given area, the committee
recommended the retention of cross-media rules, preferably based on a test
of controlling interest rather than a fixed percentage, on the basis that:

The intention behind the cross-media ownership limits is to prevent undue
influence of public opinion by the few enhancing public access to a
diversity of viewpoints, sources of news, information and commentary, It
may be that sometime in the future there could be such a proliferation of
players and such limited chances of high concentration because of pure or
'atomistic' competition, that the cross-media rules wauld be irrelevant.
Until that time the committee considers that the rules should continue.®*

6.66 As in other countries, the Report advocated a strengthening of the
Press Council. It made only tentative recommendations on ethics, however,
by recommending that the Government 'convey to the print media industry
the committee's preference’ for proprietors, editors and journalists to be
'encouraged to subscribe to the principles' of the Code of Ethics of the AJA.
It further said that 'contracts for editors, whilst supported in principle, are
a matter for individual proprietors and editors’, and that the committee
rejects calls for legislative requirements for mechanisms to support editorial
independence'™.

6.67 In summary, the Lee Committee placed the Australian regulatory
framework firmly in the tradition of the other countries surveyed here. It
subscribed to the 'marketplace of ideas' concept; it mildly advocated an
ethical approach by individual players on a voluntary basis, but in the end
could only strongly endorse intervention at the point which establishes the
number of players. Any attempt to referee the 'balance’ of the views
reflected by any one player (beyond the well-intentioned but mild umpiring
of the Press Council) was not contemplated.

53 News & Fair Facts, p xxiv
34 News and Fair Facts, p 309

55 News & Fair Facts, p xxxiil
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6.68 The most recent government report on the media in this country is the
Review of Government Media and {nformation Services by the Queensland
Parliamentary Committee for Electoral and Administrative Review. That
report takes a strong line on the need for a diversity of press ownership,
arguing that 'increased concentration also increases the potential political
power of the media companies, making politicians cautious in their dealings
with the media' and stating:

This committee acknowledges the concentration of print media ownership
in Queensland and recognises that this has the potential to reduce the
diversity of news and information available to Queenslanders and lead to
possible abuses of influence.*®

6.69 The Report went on to recommend that the Attorney-General urge
the nation's Attorneys-General to consider uniform defamation and shield
laws, It then stated that:

At times it is likely that a vigorous and energetic media will be in conflict
with the government. It is however in the interests of the electorate to have
media which recognises and accepts the responsibilities the Fourth Estate
imposes, rather than a docile media which fails to expand the scope of
public knowledge, or media which abuses power for its own advantage. To
ensure that this is done in a way which recognises the primacy of the public
interest the comumittee encourages media organisations and journalists in
Queensiand to develop effective and meaningful methods of self-regulation
and public accountability, so that the democratic potential of the media
may be realised.”’

6.70 In Australia then, the experience has been broadly the same as in the
UK and Canada. While Royal Commissions and Parliamentary Committees
have uniformly expressed regret regarding the loss of diversity of views in
the media resulting from the trend to concentration of media ownership,
governments themselves have tended to confine media regulation to the
control of ownership at the point of acquisition, merger or takeover.
Although they often advocate a stronger role for Press Councils, they draw
back from the manifest risks of allowing executive government to decide on
what constitutes 'balance’.

6 Review of Government Media and Information Services, Parliamentary
Committee for Electoral and Administrative Review, Queensland, 1994, p 72

57 Review of Government Media and Information Services, Parliamentary
Committee for Electoral and Administrative Review, Queensland, 1994, p 87
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6.71 Sir John Norris' comments in 1981 were taken up again by the Hon
Race Mathews in his 1981 report, and quoted again by the Queensland
Committee this year. They bear repetition once more in this context:

(a) the means to be employed to allow the press to function as it
should must not themselves threaten its freedom;

(b)  any legislation to regulate cwnership and control must be so drawn
as not to interfere with the content of the press, or with the liberty
of persons to publish. Any concept of licensing the press or
regulating its content must be eschewed,

(c)  if the relevant legislation is to satisfy (such conditions) ... it must not
constitute the executive government the repository of the authority
to grant or withhold favours.’®

Balance and the propriety of Mr Keating's actions

6.72 As already noted, in this country the notion that diversity should be
encouraged at the point of ownership and independence fostered at all
levels of the media, has held sway, and the trend is reflected in the Labor
Party's own platform which includes the following:

Print

41 Maintain and enhance freedom of the press, which is a cornerstone
of democracy

42 Promote the public's right to a full variety of views in printed media
by ensuring diversity of ownership through:

a) strong cross-media ownership limitations;

b) limitations on the capacity of dominance in particular
markets by utilising all arms of federal government authority
inclnding the Foreign Takeovers Act, the Corporations Act
and the Trade Practices Act to ensure proper restrictions on
further print media concentrations;

8 Quoted in Review of Government Media and Information Services, Parliamentary
committee for Electoral and Administrative Review, Legislative Assembly of
Queensland, 1994, pp 71-72
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c) encouraging the establishment of independent newspapers
serving particular constituencies, including the broad labour
movement;

d) enceuraging and supporting staff ownership of newspapers;
and

e) supporting the development of enforceable codes of editorial

independence by ensuring that the articles of association of
newspaper companies guarantee editors a proper degree of
independence from the proprietor.

43 Establish, in consultation with the media industry, a press council
with a majority of public members appointed by an independent
panel, responsible for advising and making recommendations to
government and the media industry on ways of improving the
quality and diversity of print media in Australia.>®

6.73 The present government has clearly endorsed the need for diversity
of opinion and its willingness to legislate for it through the changes to the
Broadcasting Services Act and other regulatory mechanisms which it has
made over the years. The Prime Minister, as the then Treasurer, played a
key part in the 1988 changes to broadcasting rules and spent considerable
effort in justifying them under the banner of diversity:

So lets be clear about media bias. There was a lot of media bias by
journalists at John Fairfax and Sons in not publicising the diversity of the
media change under this Labor government.”’

Is this not clear social improvement? Is this not more diversity?®!

6.74 Similarly, in the Second Reading Speech for the Broadcasting Services
Bill 1992, Senator Collins made the following remarks under the heading of
'Regulatory Philosophy":

5% Source: Australian Labor Party Platform, Resolutions and Rules as approved by
the 39th National Conference, Hobart, 1991

%0 Archive tape, August 1988, in Four Corners, Monday 5 November 1990, MICAH
transcript

' Paul Keating, letter to Media Information Australia, No 48, May 1988, p 41
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The Bill .. continues to recognise that broadcasting is integral to
developing an Australian identity and cultural diversity. It is vital to the
operation of a democratic society ... .

Underpinning the whole framework is the intention that different levels of
regulatory control apply across the range of broadcasting services according
io the degree of influence that such services are able to exert.®

6.75 The entire net of media regulation in this country clearly embodies
this implicit acceptance of the marketplace of ideas, of the value of diversity,
and of the existence of an imperfect market in need of government
regulation. The one 'straw man' in all of this has been the reluctance of
governments here and overseas to accept that newspapers are an imperfect -
market in the same way that radio and TV were long ago accepted to be.

6.76 News & Fair Facts clearly indicated that the newspaper market is far
from perfect. Moreover, any rational analysis of the cross-media rules in this
country and the way in which they have worked since the 1980s, can only
lead to the observation that the government has been having a major impact
in the newspaper market at least since that time, and that if the newspaper
market was not imperfect then cross-media rules certainly made it that way.

6.77 The 1991 and 1993 decisions in relation to foreign ownership and
Fairfax were also hugely significant in affecting that market. Governments
must now squarely face the reality that all sectors of the media are
interdependent in their economics and regulation, and that as technology
convergence continues so they will become more and more related and less
distinguishable as markets. They must also accept that for better or worse,
governments are an integral part of media regulation.

2 Senate Hansard, 4 June 1992, p 3599



Page 166 Percentage Players

Recommendation 6.1

- 'The committee recommends that.the Senate Standing Committee on
. Industry, Science, Technology, Transport, Communications ‘and
- Infrastructure, “as’ ‘part ‘of its réference on. teiecommumcanons:.
_ developments (24 March 1994) should consider the regulatory issues of
- -convergence of medla technologles espe(nally as they relate to’the

6.78 1f we accept then that government has an actual and a legitimate role
in regulating for diversity of opinion in the print media, what are the other
elements of this diversity apart from varicty of ownership? We have seen
that the next common element in this and other countries has been the
protection of editorial and journalistic freedom. We have also seen that in
other countries the tendency has been to leave this largely to the discretion
of owners.

6.79 The implicit assumption has been that the rights conferred by
ownership of a newspaper are absolute except where constrained by laws
such as those for defamation, and that there is no enforceable reciprocal
obligation on the owner. This assumption is worth re-examining. Simply put,
the regulatory framework which government has already put around media
ownership implicitly assumes that ownership is not an absolute right but one
granted by society. The committee believes that there may be a role for
enforceable codes of editorial and journalistic freedom, binding upon the
OWNers.

ﬁ?-fiécaﬁ;m.maaﬁoa 62 '

fLegal and Const1tut10nal Affairs, ‘which is examlmng "':fdes of conduct
. for: Journahsts examine the issue of the: enforceabﬂlty of guarantees of
: ~1ndependence as part of govemment regulatxon 0 'the medla '

6.80 However, it is essential to stress that such codes are not currently part
of the regulatory framework and were at no time formally put to Mr Black
by the government as a requirement of ownership or increased ownership.
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The committee therefore finds that Mr Keating's claim to have informally
championed editorial independence in his November 1992 meeting with Mr
Black to be incongruous:

But, obviously, I don't think anyone in Australia should welcome heavy
handed proprietorship. I remember the whole of the Fairfax employees
talking about the rights to write and have printed that which they believe
and not have proprietorial intervention. And it was that same point that I
was making.’

Finding 6.2

For Mr Keating to have set himself up personally as the judge of bias
and the arbiter of the kind and extent of freedom which Mr Black
should give to his employees is plainly not at all the same as a
government enforcing an open and well understood charter of
independence. The committee finds that it was improper for Mr
Keating to set himself up in this role, holding power as he did over Mr
Black's increased ownership.

6.81 Mr Keating's mistaken perception of his role is exemplified in the
following transcript:

David Margan: I'm still interested though, in the Prime Minister's
notion of balance. Should you be the one who
decides that, though?

Paul Keating: Well, when prime ministers have got to decide, I
mean I notice a bit of comment about this saying:
Well, isn't it unusual, the Prime Minister's had to
make a decision about the acceptability or otherwise
of a particular set of proprietors. That's one of the
things, I'm afraid, prime ministers have to do,  mean,
because we're the ones that have got to take the
decisions about who gets what in terms of equity. So
it may be an uncomfortable lot and a burden, but
that's part of the job.

% Transcript of interview, the Hon P J Keating, Seattle, Friday 19 November 1993
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David Margan: Do you think the next media baron, though, should
come to you about questions of balance and
objectivity for your decision?

Paul Keating: If they are foreigners, if they want to buy a large
chunk of Australia, yes.*

Q00

I: But Mr Keating, should a commercial dealing of that
sort rest on your judgement about whether a media
organisation is fair to Labar?

PM: No, not whether it' fair to Labor, but whether
reporting is fair.

X But you're the judge, are you?

PM: Well, I'm the Prime Minister. That's how I become
the judge.*®

6.82 Certainly Mr Black's long-standing objection to journalistic codes of
conduct and his strident assertion of a media proprietor's prerogative to
influence the political tone of his newspapers are well known and were
referred to by Mr Keating above.

6.83 Mr Black's autobiography proudly boasted of his use of The Daily
Telegraph in a last ditch attempt to save the Prime Ministership of Margaret
Thatcher. It is therefore inconceivable that Mr Black would seriously agree
to surrender such powers. Indeed he has always been at pains to defend
them as being an integral part of the democratic tradition. It is therefore
very difficult to accept that he would meekly bow to the imposition of a
'balance' requirement on one part of his newspaper empire when he would
find it abhorrent anywhere else, unless there were some other advantages
to be gained.

6.84 The remaining element of government regulation which is relevant to
Mr Keating's conversations with Mr Black and with the whole issue of the
Fairfax decisions, is the element of cultural diversity. We have already seen

¢ 730 Report, Monday 22 November 1993, MICAH transcript

65 Transcript of Seattle interview, 18 November 1993, pp 5 and 6
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that democratic governments world-over prize the diversity of sources as an
element of democracy itself. However, in an age of increasing giobalisation,
there is also concern over national identity and the representation of
national interests. As mentioned at the end of chapter 5 of this report, Mr
Keating has also attempted to portray his discussions as having been an
attempt to safeguard cultural sovereignty. This issue is more complex in
terms of precedents.

6.85 The FIRB booklet plainly states that:

Foreign investment in mass circulation newspapers is restricted. All
proposals by foreign interests to establish a newspaper or acquire an
interest in an existing newspaper business in Australia are subject to a
case-by-case examination irrespective of the size of the proposed
investment.*®

6.86 Similarly, foreign ownership limits apply for radio and television:

Foreign investment in television licences is governed by the Broadcasting
Services Act 1992, which provides (i) that a 'foreign person' may not be in
a position to exercise control of a television licence, or have company
interests in such a licence exceeding 15 per cent; and (ii) that two or more
foreign persons must not have company interests in such a licence
exceeding 20 per cent in aggregate. proposals for foreign investment in
radio which fall within the scope of the Fore{(_’gn Acquisitions and takeovers
Act are considered on a case by case basis.®

6.87 Mr Black has attempted to portray such concerns and the questions
of the committee, as implying: 'that any Australian is preferable to any
foreigner and that foreigners tend to be ravening predators from another
hemisphere coming here to deprive the women and children of Australia of
their birthright.®

6.88 This is plainly ridiculous, but it highlights the risk which governments
fear, of being portrayed as xenophobic. The committee has not had the

% Australia's Foreign Investment Policy: A Guide for Investors, September 1992,
p7

87 Australia's Foreign Investment Policy: A Guide for Investors, September 1992,
p7

% Evidence p 659
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resources to make a thorough study of foreign ownership controls on the
media in other countries, but believes that such a study is likely to reveal a
healthy and well-founded concern for the preservation of national identity
and an awareness that national interests must be preserved via a local voice
in the media. Chapter 7 includes information on controls over overseas
investment.

6.89 Without canvassing the complex issues involved in foreign ownership
and cultural sovereignty, the committee notes the clear incongruity of the
government stance on the matter. The FIRB booklet plainly shows the
government's public stance to protect cultural identity and a voice for
Australians in their own media. Despite this, and in the case of a stated
policy which, for television at least, expressly aims to prevent control by a
foreign owner, Mr Keating entered into an arrangement with a foreign
owner which was designed precisely to deliver control:

Mr Black said to me, ‘I have now, for better or worse, charge of this
company, an important industrial company in Australia, the primary print
media company, and 1 cannat manage it on 14.9 per cent of the stock”.

So the fact was that, at 25 per cent, such an interest meant that there was at least
a degree of managerial control in the hands of the Black interests.%

6.90 Mr Keating gave this control with no assurances having been sought
or received in public or in writing, much less in any binding arrangement,
that the owner would respect Australian cultural sovereignty. His remarks
to the Parliament on 24 November 1993 give us no confidence that he has
ensured that the Fairfax newspapers will reflect unambiguously those things
which are in Australia's best interests',

% House of Representatives Hansard, 24 November 1993, p 3540



PART IV

FOREIGN INVESTMENT AND THE FOREIGN
INVESTMENT REVIEW BOARD

The committee is charged by the Senate in its terms of reference inter alia
to examine the activities, guidelines and procedures of FIRB. The role of
this advisory body and the secrecy that shrouds its advice to the Treasurer,
has become a major concern of the committee, media and the public during
the course of the inquiry.

The chapters that constitute this part of the report address issues and
committee findings on:

. Foreign Investment Policies in Australia

. Foreign Investment Administration in Australia
. The FIRB Dilemma

. A Revamped FIRB

FIRB has existed for almost 18 years but information about its operations
has been constrained by the confidentiality of commercial and government
operations imposed on or applied by FIRB. The Treasury submission states
that:

by providing information about FIRB and FIRB processes, Treasury also
hopes to counter a degree of misunderstanding that appears to exist in
some areas about the Board and its functions within the Government's
handling of foreign investment applications.”

1 Treasury Submission p 4



Whether misunderstood or not, FIRB has been examined by several
Parliamentary committees.> Their reports reflect concerns about its
operations which the government has chosen to ignore, avoid or refuse to
change. The reason for this reticence may have been that FIRB was not the
subject, but an adjunct to the scope, of those committee's enquiries. This
committee, however, is specifically directed to examine FIRB. The results of
its inquiries are detailed in this part of the report.

The committee sought information about FIRB in the context of the
Treasurer's decisions in 1991 and 1993 to permit the increase of foreign
ownership in newspapers and, more generally, FIRB's effectiveness and
significance in the field of regulating foreign investment inflows into
Australia. The process of attempting to obtain information from government
representatives (the Treasurer as well as FIRB members and ex-members)
about the former topic has been described elsewhere in this report.

The committee obtained information about FIRB generally from a number
of sources. In this regard the Treasury provided a submission and agreed to
give the committee access to earlier submissions t0 parliamentary inquiries
to obtain factual data about FIRB and its operations. The committee also
commissioned the Parliamentary Research Service to prepare several papers
which were of assistance in the preparation of this part of the report. The
committee also was assisted by the written and oral evidence of a number
of expert witnesses in foreign investment issues and the print media.

Based on this body of material the committee believes it has a sound base
to analyse FIRB's appropriateness and effectiveness as:

. a model for public policy decision making in foreign
investment matters; and

. as a body well-placed to make foreign investment policy
recommendations in respect of the print media.

The committee's conclusions on these subjects and others are contained in
this part of the report.

2 The House of Representatives Select Committee on the Print Media, The News
& Fair Facts, AGPS, Canberra, March 1992 and the Senate Standing Committee
on Environment, Recreation and Arts, The Australian Environment and Tourism
Report, AGPS, Canberra, September 1992



CHAPTER 7
FOREIGN INVESTMENT POLICIES IN AUSTRALIA

Overview of foreign investment policy

7.1 A pithy and authoritative statement about Australia’s foreign
investment policy was made by the then Treasurer Dawkins in 1992:

The Australian government welcomes foreign investinent. The government
recognises the substantial contribution foreign investment has made, and
can continue to make, to the development of Australia's industries and
resources.

Capital from other countries supplements Australia's domestic savings and
adds to the funds available for investrnent. It provides scope for rates of
growth in economic activity and employment to be higher than otherwise.
Foreign capital also provides access to new technology, management skills
and overseas markets.

The government's policy is, therefore, to encourage foreign direct
investment consistent with the needs of the Australian community,
including the expansion of private investment, the development of
internationally competitive and export-oriented industries and the creation
of employment opportunities. This attitude to foreign investment is
reflected in the substantial liberalisation of foreign investment policy
announced in the government's One Nation Statement in February 1992.%

7.2 The structure of Australia's external accounts and balance of payments
is such that Australia has traditionally been a large net importer of capital.
Foreign investment has been and will continue to be a major supplement to
Australia's domestic savings. Views differ on the benefits of this form of
private sector investment, though proponents like the then Treasurer point
to access to new markets, and the technical product and managerial
expertise new owners can bring to ventures as demonstrating the benefit of
foreign investment to our economy.

3 The Hon J S Dawkins as reported in Department of the Treasury, Australia's
Foreign Investment Policy, AGPS, Canberra, Septenber 1992, page v
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The need for a foreign investment regime

7.3 The arguments for and against foreign investment in the Australian
context, at least, have been softened in recent years during the period of
internationalisation and globalisation of world trade and currency flows. The
committee believes that the debate is a useful one and cannot be
discouraged.

7.4  During the inquiry the committee took evidence from several foreign
investment experts. Dr Robertson, a member of the FIRB division during its
early years, suggested that the problems re the Fairfax decision would not
have arisen had the market been left to 'sort out who was going to buy the
shares'. He questioned the need for any interventionist model of FIRB and
canvassed a case for there being no 'national interest' test ... . 'as long as the
economy is being well run o

7.5  Frank Stilwell, professor of economics at Sydney University, on the
other hand, advocated the need for a 'strong foreign investment' policy
alerting the committee to six specific problems which are extant in the
'internationalised world":

. The reliance upon overseas investment, together with
corporate borrowing, is responsible for many of Australia's
economic difficulties. In this regard the massive capital
inflows of the 1980s have led to substantial interest and
dividends. Payment commitments are one of the largest
items in the current account deficit;

. There are dependency problems whereby the fortunes of
the local economy have become reliant on decisions taken
overseas;

* Foreign capital inflows have the potential to accumulate

boom and bust cycles;

. The reliance on foreign capital is not conducive in many
respects to the development of local business;

4 Evidence pp 75 and 77
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. Some overseas companies may not be appropriately
discharging their obligation to pay taxes to the Australian
government; and

° Cultural imperialism, for example, in the media may also
be a problem.’

7.6 The adverse consequences of too great a reliance on foreign capital
inflows was taken up by Dr Vince Fitzgerald in his report on National
Savings. That report indicated that overall debt is ‘'very high', that '‘premiums’
are now part of debt financing costs and that the risk of exposure to
international stocks is unacceptably high.®

7.7 But against these considerations it is prudent to weigh up the benefits
of foreign capital inflow, especially in targetted sectors. The print media
sector is one in which the government has encouraged foreign capital
inflows. In the following chapters a number of references have been made
to the costs and benefits which have accrued to print media firms
consequent to foreign capital inflows. For example, Dr Craik, an expert in
foreign investment policy, advised that, from her observations, the
internationalisation of the print media industry had not resulted in any
noticeable improvement in journalism, competition between and within the
media, or newspaper technology or know-how.”

Community expectations

7.8 It would be an understatement to say that, in general, Australians are
somewhat cautious in expressing unreserved support for increased foreign
investment. Consistently, opinion polls reveal that a substantial section of the
population has reservations about the benefits of foreign capital inflows. For
example, in relation to the quantum of foreign investment in Australia, 57
per cent of a sample said that there was 'too much’, 22 per cent said 'about
right' and 11 per cent 'too little'? As to whether we should 'welcome foreign

5 Evidence pp 98-99

§ Y W Fitzgerald, National Savings - A Report to the Treasurer, AGPS, Canberra,
1993

7 Evidence p 367

& The Bulletin, 'Foreign Investment is cause for concern', 7 May 1991
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investment' 24 per cent said 'no’ in respect of European investment, 40 per
cent said 'no' in respect of Asian investment and 23 per cent said 'no’ in
respect of American investment.”

7.9 The contentious Campbell’s takeover of one of Australia's industrial
icons, Arnotts, is but one example of significant community opposition to
foreign investment. The numerous radio stations that conducted a poll on
the Arnott's buy-out reported overwhelming opposition to the loss of
Australian control. A radio 2GB spokesman reported a record 'volume of
calls’.l® The Fairfax takeover itself was, and still is, a matter of public
concern and controversy. These expressions of apprehension should not go
unnoticed. It is the duty of any responsible government to take account of
community expression in this sensitive area of public policy and to develop
a decision-making process which is open, transparent, consistent and reflects
community expectations.

Australia's obligations to the international community

710 Australia was a signatory to the Organisation for Economic Co-
operation and Development (OECD) Declaration on International
Investment and Muitinational Enterprises of 1976. The OECD declaration,
inter alia, requires member nations to strengthen co-operation in the field
of international direct investment. It also exhorts members 'to endeavour to
make local regulations and administrative practices as transparent as possible
so that their importance and purpose can be ascertained and that

information on them can be readily available'.!!

711 Notwithstanding the OECD declaration, amongst member countries
there are widespread foreign investment restrictions. Table 7.1 provides a
most useful snapshot of these restrictions across the 24 member nations.
Australia's regulatory net relative to other nations appears to be neither too
restrictive nor too open.

® The Age, 'Asian rejected poll finds', 21 April 1992
1 The Canberra Times, 6 February 1993

11 The Department of the Treasury, Australia's Foreign Investment Policy, AGPS,
Canberra, September 1992
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Chart 7.1

OECD MEMBERS RESTRICTIONS ON FOREIGN INVESTMENT

Table 2. Restrictions on main sectors’

Country 1 1 3 4 L3 6 7 ] 9 10 118 1 13 4 t5 16 ¥}
Australin LR L L C L L L L~ L L [ L
Ausiria R R < < c C C L L L 1. 1+ R L L
Belgium R R L £ C L L [of L R C
Canada LR* LR* L L c C L L L* L L+ Lt L+ L* L
Denmark R R L L c ¢ L L L C
Finland LtR* R [ L R C L L L L [y <
France LR LR L L R ¢ L L L R L* R R LR L L
Gerrany LR L L c C LR L~ <
Greece LR LR C c c C c L L c L L R C C C
leeland L L L c c L c C L L c
[reland LR LR c < C iR c [
Italy LR LR c C c C 1R L R L R c C
Jupan LR L L L L L L C c L L
L uxerobonry [ C L L L c
Netheriands LR L L L c ¢ L L L C
New Zealand L L c L L L
Norway LR LR C L c C L L L L [ o}
Portugal IR L L c c C R L C
Spain R R L L C L L L [ L
Sweden L L L L C L L c
Switzertand R L L [ c L L L C L
Turkey 1R LR c c c L L L L C c
United Kingdom R R L L c L L L L L C
United States R R* L L c* L L L L R* i
L = Limised,
R = Reciprocity.
€ = Chosed.
* Measures m 1 subnational level.

1. Banking (iocluding Foancial services).

2. Lnsumance.

1. Radic broadeastiog wad eelevision

4. Port and wlecommunications.

5. Road manspoct

6. Rail transpoct.

7. Adr wanspors.

& Maritime transpor,

9, Mining.

19. Ol and/or gas.

11. Fishing md Fish-Procassing.

12, Rea) catme,
13 Tooram

14 Audiavisual works (ncluding film disribution).

15, Publishing.

16. Public utlifics {ipcluding coergy, wemr, gas sad cleciricity distibution).
17. Gamieg, Sasino, lottes md Joqenics, &ie.

Motes: This table covers mainly measures upon cstablishment that we regarded a5 tesmi
and not covered by the genera) authorisation procedures in Tubie 1.

€' rafers 1o activilies in & given tector that are closed to foreign competition, including

ctions in tw sense of the Code of Livenslisation of Capital Movemenls

liey andior shown in Table 3.

Source: International direct investment policies and trends in the 1980s
(OECD Paris 1992) p 38
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7.12 The committee sought information from the Treasury on the legislative
and prescriptive arrangements of other OECD countries in relation to
foreign investment in the media. In an additional submission dated 9
February 1994, the Treasury supplied information which suggests 'most other
OECD countries, except Belgium and Ireland, have restrictions on foreign
participation in radio, broadcasting and the television sector'. The type and
extent of those restrictions are not disclosed by the Treasury information.

7.13 The House of Representatives Select Committee on the Print Media
reported its understanding that, ‘with the exception of Australia, Canada and
France, there are no limits on foreign ownership in the print media in
OECD countries.' That committee also noted the statement by the same
source:

In Canada, foreign investment is permitted onlz if it takes the form of a
joint venture controlled by Canadian interests.’

7.14 The committee points to the differing outcomes achieved by these two
ostensibly similar systems. The Australian government's published reasons for
justifying the increase of foreign shareholding in Fairfax in 1993 were:

This case has been assessed against the objective of limiting foreign
involvement in mass circulation newspapers. It also reflects the valid need
of foreign investors to safeguard their financial and managerial
commitment to their newspapers.”

7.15 While the Canadian system seeks to maintain Canadian equity and

control, it could be argued that the Australian system, at least in this case,
worked expressly to maintain and enhance foreign control.

History of foreign investment in Australia

7.16 Australia has always welcomed foreign investment and prior to the
early 1970s had no mechanism for regulating its flows.

7.17 During the 1960s and early 1970s, some sections of the community
expressed concern at rising levels of foreign ownership and control of

12 News & Fair Facts, op cit, p 37

13 Treasurer, Press Release, Foreign Investment Policy: Mass Circulation
Newspapers, 20 April 1993



Foreign Investment Policies in Australia Page 179

Australian industries and resources. Governments of both persuasions
reacted by introducing measures designed to screen foreign investments in
certain sensitive sectors of the economy while maintaining an 'open door’
approach to foreign investment generally.

7.18 The Foreign Acquisitions and Takeovers Act (FATA) was a Labor
government initiative. It established a regime for screening takeovers and
authorising proposals to establish new businesses, investments by foreign
governments and real estate purchases. To succeed under the initial FATA
regime foreign investment proposals had to be of demonstrable benefit to
Australia. There was also a provision that Australian interests had had an
adequate opportunity to purchase the business or property in question.'

7.19 TIn April 1976, the then Coalition government announced a package
of measures addressing foreign investment controls. The centrepiece was the
establishment of FIRB. Replacing the existing committee of public servants,
FIRB was to consist of three members, two with business sector experience
and a senior Treasury official. The explanation for the change focused on
the government's perceived need to obtain independent expert advice from
persons who reflect community and business sector interests,

7.20 Since that time, the Hawke and Keating governments have announced
a number of significant changes to Australia's foreign investment policy.

7.21 In 1986, the test requiring applicants to demonstrate net economic
benefits, and that Australians had had the opportunity to purchase the
target businesses, was dropped.

7.22 The new test assessed whether a proposal for foreign investment was
contrary to the national interest. Treasury said: ‘In effect, this shift in
emphasis was implicit endorsement that foreign direct investment was
typically of benefit to the recipient economy''® The committee notes,
however, that the then Finance Minister Senator Walsh, in the second

1 Treasury Submission No 16, p 5

5 The then Treasurer, the Hon P Lynch explained the purpose of the amendments
in Foreign Investment in Australia, an attachment to the Foreign Investment
Review Board Report 1977, AGPS, Canberra, pp 26-38

16 Treasury Submission No 16, p 5
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reading speech for the Foreign Takeovers Amendment Bill 1986
incorporating these amendments, stated:

The proposed amendments to ... the Foreign Takeovers Act 1975 represent
only one part of the overall package of foreign investment policy
modifications announced ... last year. The changes announced at that time
that did not require statutory implementation have already been
jmplemented by administrative action. Under those changes, the
‘opportunities test' was abolished, certain thresholds under foreign
investment policy were increased significantly and the policy in respect of
merchant banks, other non-bank financial institutions, insurance companies
and real estate was liberalised. ... Based on past experience, the changes
will either exempt from examination or simplify and streamline the
examination process for around one-third of proposals that have been
subject to foreign investment screening. The government has demonstrated
its commitment to the removal of those parts of rc%ulations which are
burdensome and contribute little benefit to Australia.”’

7.23 The amendments appear to have facilitated the application process
more than embraced the benefits of totally unfettered direct foreign
investment. Moreover, Australian policy has not wavered from a regime that
identifies particular economic sectors like the media for special consideration
and specific rules. In the event, the committee notes that these changes to
foreign investment policy were made by administrative fiat rather than
legislation.

7.24 The Treasury reports a number of other subsequent 'major
liberalisations' to Australian's foreign investment policy:

e  Minimum Australian equity and control requirements for
takeovers, new businesses and projects in most industry
sectors in which they were imposed (mining, oil and gas,
primary industries, forestry and fishing, real estate, finance
and insurance) were progressively abolished;

o  Higher thresholds (below which proposals do not require
approval) were progressively introduced, such that most
takeovers and new businesses in most sectors did not
require prior approval;

17 Second Reading, Foreign Takeovers Amendment Bill 1986, Senate Hansard 1986,
p 1203
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. In 1984, sixteen foreign banks were invited to apply for a
banking authority. In 1992, the government decided that
other foreign banks could apply for banking licences,
subject to their being of sufficient standing and where the
bank agrees to comply with Reserve Bank prudential
supervision and arrangements; and

. There also occurred a progressive deregulation of
Australia's non-bank financial sector, with easier access to
merchant banking, stockbroking and insurance.'®

FIRB's jurisdiction

7.25 The scope of FATA provides that the following proposals be
submitted to FIRB:

(i) acquisitions of interests in urban real estate regardless of value ...;

(i)  acquisitions of shareholdings of 15 per cent or more in Australian
companies that have total assets vajued at more than $5 million
(more than $3 million if greater than 50 per cent of the assets of
the company are in the form of rural land};

(iii)y takeovers of Australian companies and businesses by means other
than the acquisition of shares, viz:

(a) by the purchase of assets or interests in assets;

(b} by agreements in relation to board representation or
by alteration of the articles of association or other
constituent documents of a company; or

(c) by arrangements for leasing, hiring, managing or
otherwise participating in the profits of a business -

where the total assets of the target company or business are valued
at more than $5 million (more than $3 million if greater than 50 per
cent of the assets are in the form of rural Jand); and

(iv)  takeovers of off-shore companies that have Australian subsidiaries
or assets valued at $20 million or more, or where the value of the

18 Treasury Submission No 16, p 6
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Australian subsidiaries or assets is more than half of the value of
the global assets of the target company.'?

7.26 In addition, FIRB examines proposals not subject to FATA but which
fall into the following categories:

i any proposals in the media sector irrespective of size;

(i}  proposals to establish new businesses in other sectors of the
economy where the total amount of the investment is $10 million or
more (total investment means the total expenditure expected to be
associated with the proposal, including the value of any assets
leased); and

(iiiy  direct investments by foreign governments or their agencies,
regardless of size, (excluding investments related to their diplomatic
representation).”

727 Government policy also provides that once registered, the following
proposal will normally not be examined or required to comply with the
'national interest' criteria:

. the acquisition of 15 per cent or more of a company or business
valued by total assets and consideration below $50 million;

. the establishment of a new project or business with a total
investment below $50 million; and

. the takeover of an off-shore company with Australian subsidiarics
or assets valued below $50 million and not exceeding half the global
asset value.”!

Foreign investment policy for the media

7.28 Foreign investment in television licences also is regulated under the
provisions of the Broadcasting Services Act 1992 which provides that a
foreign person may not be in a position to exercise control over television
licences or have interests in a licence exceeding 15 per cent and that two or

19 Australia’s Foreign Investment Policy, p 2
2 Australia's Foreign Investment Policy, p 3

2 Australia’s Foreign Investment Policy, p 4
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morezguch persons shall not have such interests exceeding 20 per cent in
total.

Cross-media rules

7.29 In addition, there are rules which straddle both the electronic and
print media to promote diversity of control over media in the same area.
Charts 7.2, 7.3 and 7.4 are a succinct survey of these provisions.23

7.30 In effect, persons are prohibited from exercising control of a
commercial radio or television station (free-to-air or pay) and a mass
circulation newspaper in the same 'market. The penalties in the Act,
however, are directed to the broadcast or television interests of the owner,
not their newspaper operations.

7.31 However, it is worth noting that if the cross-media rules were meant
to achieve a strict ownership separation between major information mediums
such as print and television they have obviously failed to do so.

7.32 The largest shareholder in Channel 7 is Rupert Murdoch, easily the
most dominant player in the Australian print media. Ownership of the most
successful commercial television station Channel 9 has not stopped Kerry
Packer from acquiring a 14.9 per cent stake in the Fairfax group.

7.33 Indeed by allowing cross holdings of up to 15 per cent the rules have
simply encouraged major stakeholders to press for more. Rupert Murdoch
recently made it clear that he would like to acquire at least a major holding
in Channel 7 and there is little doubt that Kerry Packer would be very
interested in being able to hold a controlling interest in both Channel 9 and
the Fairfax organisation.

7.34 The 15 per cent rule is just as ineffective in relation to foreign
ownership. Conrad Black continues to press the government to be allowed
to increase his holding to at least 35 per cent and, if given a chance,

2 Broadcasting Services Act 1992, Section 57

» The Australian Broadcasting Authority (ABA) provided this summary of the
operation of the cross-media rules to the committec at the public hearing on 11
February 1994, Evidence pp 109-110
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majority ownership. As he told ABC PM's Peter Martin 'you cannot get
enough of a good thing'.2*

7.35 Similarly Canwest's nominal limit of 15 per cent direct voting interest
in the third commercial television station has not stopped it from being
widely regarded as being in effective control of Channel 10. This matter is
taken up in the ensuing section.

“ PM, 21 April 1993
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Canwest - control and influence

7.36 The committee took a particular interest in the Canwest acquisition
from Westpac of its interests in Channel 10. Under that arrangement,
Canwest, an overseas company, acquired a 57.5 per cent interest in Channel
10 in the form of subordinated debentures, some of which are debentures
convertible to shares. The Australian Broadcasting Authority (ABA) stressed
that such an interest could be classified as a 'financial interest' but was not
a 'company interest', because they have no voting rights. The committee was
advised that the ABA was of a view that the arrangement fell within its Act,
but that it was concerned about the 'actual control' of the channel, which it
betlieved depended on one or a number of the following considerations:

. the composition of the board;

. right of veto by persons over board decisions;
. programming arrangements; and

L] management arrangements.25

7.37 The committee found that Canwest was represented on the board of
Channel 10 by two of its representatives both of whom have a media
background.?® Under the Broadcasting Services Act (Section 58) not more
than 20 per cent of each commercial television licence may be owned by
foreign persons, unless the ABA has approved a higher percentage, and that
may be once only and shall not exceed 28 days. On the basis of the evidence
given by the ABA, it would appear that Canwest, whilst it is not in a
position to exercise control via a formal shareholding, has a significant
influence over the corporate direction of Channel 10 as a consequence of
the arrangement for it to have two board positions.

7.38 The committee's understanding of Canwest's interest in Channel 10 vis-
a-vis FATA is that the debenture holders do have a financial interest in the
company, but such an interest does not come under section 18 (acquisition
of shares), section 19 (acquisition of assets) or section 20 (directorate of
corporation) for the reason that a debenture is a loan not an interest which

B Evidence pp 111-115

% Bvidence p 114
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gives immediate and actual control. The committee was advised, however,
that FIRB could rely on section 8 of FATA to examine those debentures
which have an option for conversion to shares.?’ But the evidence points
to the fact that the decision by Canwest to hold debentures in Channel 10
has ultimately given it a form of control. The committee believes that these
sections of FATA require amendment to remove any doubt about whether
loan arrangements, which result in control over print or electronic media
organisations, should be the subject of normal FIRB procedures.

- Recommendation 7.1

foreign Acquisitions

at the governient-prepa amendments £o the ! ju ..
\ct which will ensure

- and Takedvers Act and the Broadcasting Services
*‘that limits on foreign ownership cover both eco

" voting interests. ... . ..

h

tic (ngn-voting) and .

739 The committee endeavoured to confirm whether FIRB had considered
the Canwest interest but, consistent with FIRB policy, was unable to gain
information on this matter. Yet the chair of the ABA indicated that ABA
had 'dealings' with FIRB in respect of Canwest.?® The committee reiterates
its view that it is extraordinary that such ex post advice cannot be given. Yet
again, this highlights the need for FIRB to maintain a public register of all
proposals which come under its regulatory net. This information, along with
a list of rejections/approvals for all proposals, should be incorporated in
FIRB's annual report which is tabled in the Parliament.

Foreign investment policy for newspapers

7.40 Newspapers have been identified specifically as a sensitive area since
1976 when the government policy was announced in the then Treasurer's

statement:

We will restrict foreign investment in certain basic sectors of the economy.
These areas, some of which are already covered by legislation, are banking

21 Mr B Bailey, Parliamentary Research Service Paper on 'Subordinated Debentures'
prepared for the committee on 23 May 1994

2 Evidence p 108
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(both savings and trading), radio, television, daily newspapers and certain
aspects of the civil aviation industry.?” [emphasis added].

7.41 This statement continues to reflect government policy though the level
of acceptable foreign involvement in print media has been adjusted over

time.

7.42 In the first edition of Australia's Foreign Investment Policy, newspaper
policy was recorded as:

All proposals for foreign wvestment in newspapers in Australia,
irrespective of size of the progosed investment, are subject to a case-by-
case examination. Foreipn ipvestment in mass circulation papers is
restricted. Further, approval is not normally given to proposals by foreign
interests to invest in ethnic mewspapers in Australia, unless there is
substantial involvement by the local ethnic community and effective control
of editorial policy;*® [emphasis added]

and the most recent edition in 1992 contains a similar statement:

Foreign mvestment in mass circulation newspapers is restricted. All
proposals by foreign interests to establish a newspaper or acquire an
interest in an existing newspaper business in Australia are subject to a
case-by-case examination irrespective of the size of the proposed
investment. Approval is not normally given to proposals by foreign interests
to establish ethnic newspapers in Australia, unless there is substantial
involvement by the local ethnic community and effective local control of
editorial policy.”” [emphasis added].

Sources to ascertain government policies relating to newspapers

7.43 Australian government rules for foreign investment can be found in
Acts of Parliament, media releases and Treasury publications. Market
concepts about company control, ownership of shareholdings and voting
rights are intermingled with social or public interest concepts of national
interest and, more recently, of what is contrary to the national interest. For
instance, with respect to foreign investment in daily newspapers, the regime

» Treasury Submission No 16, p 6
3 The Treasury, Australia's Foreign Investment Policy, AGPS, 1978

31 Australia's Foreign Investment Policy, p 7
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is contained in not only one Act but also in several media releases and the
latest edition of the Guide to Investors. The FATA stipulates the Treasurer
must approve individual foreign persons acquiring an interest in excess of 15
per cent of shares of an Australian company valued at $5 million or more.
In the absence of other legislative provisions, the reader could be forgiven
for believing an application for a smaller percentage is not required, but this
is not the case according to the Guide for Investors. This misunderstanding
did however occur in the 1991 Fairfax decision. Under the Act, the
Treasurer may reject the acquisition if satisfied that the share acquisition
would result in control passing to the foreign owner.

7.44 Obviously, the lay person's interpretation of the FATA and the
government's stated policies contained in the Guide to Investors requiring
notification of all applications (and not just applications for more than 15
per cent) in the print media sector, are at o0dds.*? The committee observes
that the use of both legislation and media release to communicate
government policy has been criticised by authorities in the past. There are
obvious grounds for avoiding a system that requires the community to search
for its laws in other than the statutes. This point was taken up by the
Australian Press Council whose chair, Professor Flint, submitted:

If there were to be a level of foreign investment in the press, that should
be determined by legislation, by the Parliament.”

Newspaper policy in the 1990s

7.45 Notwithstanding the lack of apparent legislative authority
underpinning statements requiring notification of all applications, the

3 For example, Australia's Foreign Investment Policy, p 2 & 3:

a) The Government requires the following categories of proposals by
foreign interests to be notified to the Foreign Investment Review
Board.

b) Investment proposals not coming under the Foreign Acquisitions

and Takeovers Act, but falling within the following category:
any proposals in the media sector irrespective of size

* Evidence p 426
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government has announced through media releases, a number of decisions
that appear to reflect a policy or, at least, a developed position on foreign
ownership of newspapers. There remains the conundrum of whether
newspaper foreign investment decisions to date establish a clear policy that
future applicants can rely upon to guide their investment decisions.

7.46 The statements of the government which assert a case-by-case
approach and the changes in the Fairfax shareholding thresholds accepted
by successive Treasurers add weight to a conclusion that the merits of each
application will be judged according to the circumstances of the day. The
two announcements of approval in 1991 and 1993 for the Tourang
consortium advised that the government would not permit higher share
holdings than what was approved at that time.**

7.47 However, Australian Provincial Newspapers (APN) gave evidence
which suggested that this system develops policy which binds the government
to make a like decision for future similar applications. Speaking about the
revised Tourang bid that mirrored the foreign ownership levels of the
already approved Independent consortium, Mr Cameron O'Reilly said:

But at the end of the day, again it was a mechanical process. As soon as
they [Tourang] adjusted and revised their bid to the 20 per cent limit, they
were approved as well ¥

7.48 Similarly, when APN became aware of the then Treasurer's decision
to increase The Telegraph plc stake to 25 per cent of Fairfax, Mr O'Reilly's
family trust applied and obtained approval to increase its shareholding to
that same level in APN. Mr O'Reilly and his family have a significant
investment in Australia and are very familiar with the foreign investment
processes.

749 The point is that as an experienced player, APN, believes that the
principles of the ‘rule of law' apply in foreign investment decisions; like
decisions for like cases. Indeed, the media release from the then Treasurer
Dawkins, on 20 April 1993, records an industry wide policy:

M Media release by Treasurer Willis, 13 December 1991 and media release by
Treasurer Dawkins , 20 April 1993

¥ Evidence p 320
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The government has decided to increase the maximum permitted foreign
interest involvement in mass circulation newspapers by a single shareholder
to 25 per cent.

In considering this change in policy, the government has also made a
decision on the foreign investment application for The Telegraph ple
(Telegraph) to increase its interest in John Fairfax Holdings Limited
{(Fairfax) to 25 per cent.

7.50 The published position of the government, however, permits expedient
decision-making and within this position, precedent is only one of a number
of factors to be considered. The current policy provides scope for the
government to decide differently for like applicants.

Conclusion

7.51 The committee believes the state of affairs described in this chapter
is untenable and advocates a number of measures, which are recorded in
chapter 10, to address this deficiency in foreign investment policy and
procedures. It could be argued that the policy is untenable because it places
in the hands of government a discretion to use its executive power to alter
foreign investment percentages at its whim. This discretion may give, or be
seen to give, a government power over the editorial content of newspapers.
Essentially, this is what is alleged to have occurred in the 1993 decision. An
unfettered and seemingly unaccountable discretion of this type over the
ownership of the print media, a sector of the mass media highly regarded for
its ability to shape political opinion, cuts across the long-cherished
democratic ideal of a free and independent press.

752 The committee believes that in relation to print media ownership rules
there is no place for a 'halfway house' policy. Either there should be no
intervention whatsoever or there should be clearly established legislative
rules which are administered openly and transparently.



CHAPTER 8

FOREIGN INVESTMENT ADMINISTRATION
IN AUSTRALIA

8.1 The terms of reference for the committee include an examination of
the guidelines of the Foreign Investment Review Board (FIRB). The
committee's task is to examine the operations and procedures of FIRB and
to determine whether that body satisfactorily administers Australia's foreign
investment policies. This chapter examines the structures and procedures of
FIRB.

8.2 It could be argued that, where it sees fit, government promotes FIRB
as the formal administrator of its foreign investment policies. Though policy
and administration are often intertwined in a bureaucracy (and that is
especially so in respect of FIRB and foreign investment policy), the division
of administration from policy is important in demonstrating that FIRB is an
administrative structure chosen by government to advise it on the
implementation of its policy. FIRB should be seen as more akin to a
regulator implementing established policy, than a 'think tank' created to
decide on policy options for problem sectors of the economy.

FIRB's functions are advisory
8.3 FIRB' functions are:

. to examine proposals by foreign interests for investment
in Australia and to make recommendations to the
government on those proposals;

. to advise the government on foreign investment matters
generally;

. to foster an awareness and understanding of the
government's policy in the community at large and in the
business sector, both in Australia and abroad; and
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. to provide guidance, where necessary, to foreign investors
so that their proposals may be in conformity with policy.!

8.4 The Treasury and its staff emphasised the advisory function of FIRB
which they contended established the master/servant relationship between
the Treasurer and FIRB:

The Board has no authority to take decisions either to approve or reject
foreign investment applications.’

8.5 In evidence, Mr Hinton emphasised this point:

... FIRB is an advisory body. It provides advice to the government on the
consistency of individual foreign investment applications with government
policy. The board has no authority to take decisions either to approve or
to reject foreign investment applications. It is for the Treasurer, or the
Assistant Treasurer, and the government to make decisions on cases and

po]icy.3
and again:

.. FIRB is an advisory body only and does not make decisions on any
foreign investment proposal, either for approval or rejection. It is for the
Treasurer, Assistant Treasurer or cabinet - the government - t0 make
decisions on proposals. At the end of the day it is not for any official or
advisory body to make a decision about what is contrary to the national
interest. It is open to the board - in fact it is incumbent upon it - to give
advice to the Treasurer, Assistant-Treasurer and the government on the
sorts of issues that are flagged by a particular proposal. It is the
government's policy to assess it against the view, 'Is it contrary to the
national interest?'. At the end of the day it is the Treasurer, the Assistant-
Treasurer or the government who makes that fundamental decision as to
whether or not it should be allowed to proceed under foreign investment

! Department of the Treasury, Foreign Investment Review Board Report, AGPS,
Canberra, 1992-93,p 1

2 Treasury Submission, p 8 and supplementary submission of 20 April 1994. FIRB
officers have the delegation to approve applications in certain sectors provided
these applications comply with existing Government policy.

3 Evidence p 7
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policy. That is a very important part of foreign investment policy
administration.’

8.6  The previous Treasurer, John Dawkins, emphasised FIRB's advisory
role:

So FIRB is not some mysterious body; it is merely a process by which the
Treasurer, instead of being advised by, say, officials in the department, is
advised by a [non-] statutory board about the particular application in
respect of either the provisions of the Act or the provisions of the
government's policy as announced.’

8.7 A former Treasurer, John Kerin, said of FIRB;

They put the sitvation before me. That is the advice; the Treasurer does
not have to take the advice of FIRB; the Treasurer does not have to give
reasons for taking decisions.®

8.8 The committee accepts that the executive government should have,
and has, responsibility for initiation and administration of policies relating
to foreign investment, and that FIRB is an advisory body created to
facilitate that process. However, the committee does not accept any
implication that FIRB is in practice only an advisory body with limited
impact on foreign investment policy.

8.9  FIRB assists the Treasurer to consider foreign investment applications
that deal with both new and existing foreign investment policies. FIRB is
involved in multi-million dollar recommendations that have the potential to,
and have actually, changed the corporate landscape of Australia. The print
media decisions alone saw the transfer of a totally owned Australian
enterprise with a price tag of $1.5 billion to the control of foreign nationals.
Few advisory bodies preside over systems that affect so dramatically the
Australian economy.

8.10 FIRB is referred to as a 'Board'; it has prominent Australians as its
members and it reports annually to Parliament. If the government was of a

* Bvidence of Mr Tony Hinton, p 36
5 Evidence p 495
¢ Evidence p 460
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mind to reduce FIRB's standing, it could have employed one or more FIRB
members as private consuitants and abolished the board. Instead, FIRB has
been given a prominence and standing that has created a community
perception that FIRB is both authoritative and an authority on foreign
investment matters.

FIRB as an non-statutory body

811 FIRB is a non-statutory body (NSB). This means FIRB is not
constituted under an Act or regulation. No reference to FIRB is found in
the FATA or any broadcasting legislation. No reference to FIRB is found
in any regulations associated with media-related legislation. FIRB was
created following the then Treasurer’s announcements in 1976, though 'the
possibility of embodying policy in a comg)rehensive way in legislation’ was
identified as an important role for FIRB.” Similarly, establishing FIRB as a
NSB was seen as an expedient though not long term option:

Initially we will establish the Board by administrative acnon It is proposed
that it be given a statutory basis as soon as possible.®

8.12 FIRB operates on the same basis as other non-statutory bodies that
report to their portfolio minister. FIRB sits at the same hierarchical level as
all other less well known non-statutory bodies. Examples of bodies with the
same non-statutory status include the Advisory Committee on
Commemorative Reunions, the Agreement on Standards, Accreditation and
Quality Monitoring Committee and the Innovative Agricultural Marketing
Program Executive Committee.”

8.13 The informality of a non-statutory FIRB, however, is seen by its
present members as a boon:

Chairman: ... Are there any rules of procedure for the operation of the
meetings of FIRB? Is there a constitution or any other
governing document?

" FIRB Report 1977, p 32
8 FIRB Report 1977, p 31

® Senate Standing Committee on Finance and Public Administration, Listz of
Commonwealth Bodies, Commonwealth of Australia, June 1993, p xii
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Mr Hinton: The FIRB is a non-statutory advisory body and, therefore,
does not operate under legislative guidelines, structures or
strictures. The more informal nature of that body means that
the operational processes for meetings of the FIRB depend
significantly on the wishes of the chairman or acting
chairman. Experience over the years has been that effective
exchange of views and discussion of the issues at hand is
facilitated more by an open, free-flowing discussion than a
formalised board meeting. Being a small group it does not
need very strict control over the operation of meetings.

Chairman: 1 take it from that that there are no written rules of
procedure or constitutions.'

The FIRB and the Foreign Investment Branch of Treasury

8.14 FIRB has existed since 1976 and has developed a unique relationship
with Treasurers. Since that time, membership of FIRB has remained
remarkably stable. The late Sir Bede Callaghan, CBE, was Chairman of the
Board from 1976 until 30 September 1992. Messrs Ken Stone and Des
Halsted were first appointed in 1984 and continue to serve today. Mr
George Pooley was the executive member for many years until replaced in
1992 by Mr Tony Hinton, also a career Treasury officer. Mr Graham
Maguire, a former ALP Senator, was appointed in 1993 (and has not been
involved in this inquiry). Mr Stone has been acting Chair since the
resignation of the late Sir Bede Callaghan.

8.15 FIRB is the advisory body consisting of four members but the actual
day-to-day administration associated with foreign investment applications is
undertaken by 18 permanent public servants within the FIRB branch of the
Treasury. In his evidence before the Senate Standing Committee on
Environment, Recreation and the Arts, Mr Pooley, the then Executive
Member and head of that part of the Treasury, explained the working
relationship as:

What we [the public servants employed in the Division] really do, I think
is to prepare a draft minute to the Treasurer which we send to the [other
members of the] Board and, to the extent that the Board wanis to change
it, then it changes it. That minute goes to the Treasurer. It is just sent to
the Treasurer by us along with all other minutes that are going to him, but

% Evidence p 15
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it is on separate paper, headed 'Foreign Investment Review Board', and it
contains all the views of everybody, including the views of the FIRB."

8.16 In other words, the Treasury prepares a report after its own contact
with the applicant and interested parties. ‘The report is shown to FIRB
which looks at the recommendation, reads the report and decides whether
it want1s,2 to change the recommendation or to go along with the one that is
made.'

8.17 Over time, the staff within Treasury servicing FIRB have developed
substantial expertise and have been granted considerable authority to
administer the foreign investment regime. Treasury staff, for example, are
used by applicants to sound out potential applications, to give advice on
matters likely or unlikely to obtain approval. They also exercise the
Treasurer's delegation to approve applications in some fields which comply
with existing policy. FIRB and the Treasury staff assisting FIRB have
separate and distinct roles that complement each other. The Treasury staff
cannot be dismissed as a mere secretariat to FIRB itself. Rather it could be
argued that Treasury staff are public servants employed to administer
existing government foreign policy and facilitate the development of new or
revised policy, where necessary, using FIRB as a mechanism to those ends.

Past FIRB experience in assessing newspaper applications

8.18 The first FIRB examination of the newspaper sector was of the
proposal by News Limited to takeover the Herald and Weekly Times group
in 1987. The Treasury submission records the government decision not to
raise any objections to the News Limited's proposal after having considered
carefully all the issues, having taken into account the views of state
governments and the various representations received. ™

8.19 It would be accurate to say that commentators and sections of the
community were greatly concerned about this outcome. When the John

1 Senate Standing Committee on Environment, Recreation and the Arts, Senate
Printing Unit, Canberra, September 1992, The Australian Environment and

Tourism Report, para 10.5

12 Evidence to the Senate Standing Committee on Environment, Recreation and the
Arts, op cit, p 168

'3 Submission No 16, p 7
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Fairfax group went into receivership in 1990, many people believed this
event offered an opportunity to revisit the issue of foreign investment levels
in the print media. Instead, newspaper policy has been revised to reflect the
outcomes of the apphcatlons by various foreign interests for shares in that
newspaper group. That is, policy has been developed in a reactive manner.
From a position of absolute restriction in the early 1980s, the policy flirted
with total liberalisation in the late 1980s before moving to the compromise
positions of foreign shareholdings of 20 percent in 1991 and 30 percent in

1993.
Change in the culture of FIRB over time

8.20 Anyone examining FIRB publications over time may be forgiven for
concluding that the foreign investment regime has remained static since
1975. With the exception of different colours for each annual report and
edition of the Australia’s Foreign Investment Policy, the reports use the
same language year in and year out. This was drawn to the attention of
FIRB:

Senator Kernot: I was very interested to notice that the three
paragraphs on consultation arrangements in your
annual reports have been the same for about five
years'*

8.21 The use of other almost standard passages gives an impression of
continuity of policy. Indeed, the very similar quotes from the 1978 and 1992
Guide to Investors about newspaper application procedures can be
interpreted as reflecting a continuity of policy when the opposite is the

reality.

8.22 The rhetoric of both the government in media statements and the
Treasury in its annual FIRB reports leaves the impression that the present
watchdog regime monitors all foreign investment applications and moves
against any undesirable applications. The reality is that the system has, with
few exceptions, always retained the 'open slather' approach of the 1960s.

4 Evidence p 12
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Features of the FIRB regulatory system
Statistics

8.23 While the regime was never intended to block desirable investment,
FIRB now administers a system that considered 3,825 applications, with the
Treasurer or Assistant Treasurer rejecting a total of 58 in the financial year,
1992-1993. It is important to note that only a small proportion of
applications is actually examined by FIRB members. During 1992-93 the
Board considered and made recommendations in respect of 43 applications.
It was given four 'post examination' copies of advice prepared by Treasury
officers in respect of 971 cases, but did not sight material relating to 2,646
cases. During 1992-93 the Treasurer or Assistant Treasurer approved 172
applications and rejected 58.15 The numbers of rejections for the last five
financial years are comparable to the 1992-93 figure of 58. In other words,
the approval rate is in the order of 98 to 99 per cent each year.
Furthermore, 'most of the rejections were in the real estate sector and
related to applicants failing to qualify for approval to acquire established
residential real estate.”’®

8.24 The dollar value costs and benefits could be expressed as FIRB having
an operating cost of around $1 million each year applied to the
approximately $100 million of undesirable foreign investment (mainly in the
real estate sector) rejected by FIRB in 1992-93.

Methods of communicating policies

8.25 As explained in chapter 7, Australia's foreign investment policy is set
out in the Broadcasting Services Act, the Foreign Acquisitions and
Takeovers Act, and Ministerial statements and Departmental publications.
The role of the legislation as the repository of foreign ownership rules has
waned because new policy and revisions of old policy have been announced
via irregular media releases by the Treasurer.

8.26 The Foreign Acquisitions and Takeovers Act 1975 has been amended
to reflect changes on only four occasions, while the Trade Practices Act
1974, economic legislation of a similar vintage, has been amended 43 times.

15 Treasury Supplementary Submission of 20 April 1994
16 The Treasury, FIRB Report 1992, AGPS, Canberra, p 7
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This comparison points to a general conclusion that foreign investment rules
are neither recorded in one or even a series of Acts nor updated regularly
following parliamentary scrutiny. Rather, foreign investment rules have been
the exclusive province of the executive government.

8.27 Legislation by press release is a practice that has been the subject of
adverse comment by Senate committees because the use of this mechanism
has the potential to undermine the position of the Parliament in the
legislative process. Unfortunately, a number of key foreign ownership policy
decisions have been made in this way.

Application guidelines under FIRB
The process

8.28 Chart 8.1 depicts FIRB process. A number of points can be drawn
from this depiction which are relevant to the committee's deliberations about
FIRB.

8.29 The Treasury claims that much of the information required by FIRB
to assess a particular proposal will be of sensitive commercial-in-confidence
nature:

All information provided to the Board and the Executive by
foreign investors is treated in strict confidence and the Board
and the Executive do not disclose details of proposals other
than to the parties involved, except in special circumstances
where the information provider's consent is first obtained."

Domestic bids

830 The Treasury claims that a 'normal’ report to the Treasurer on a
foreign investment proposal includes:

views of other Commonwealth and State government
departments and authorities and information presented by
the parties who may be opposing or otherwise affected by

7 Treasury Submission p 12
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the proposal (e.g. the target company or a competing
Australia bidder)."”® [emphasis added).

¥ Treasury Submission p 11
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Chart 8.1
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8.31 Whilst this might be the general policy, it is unclear whether FIRB has
in place a communications strategy to inform Australian bidders on this
matter. Also unclear are the procedures which FIRB uses to process
Australian applications or submissions about a foreign investment proposal.

8.32 The Treasury publication Australia's Foreign Investment FPolicy lists
the objectives of FIRB, defines what a foreign interest is, sets out the types
of proposals which should be notified, describes how proposals are
processed and states the government's policy in respect of overseas
participation in key sectors of the economy. However, it is difficult in that
publication to find any specific reference to the procedures that FIRB
follows in considering domestic bids. It is not surprising that this matter has
not been addressed in FIRB's official publication. The committee is of the
view that within FIRB there is confusion about what FIRB's role should be
in considering domestic bids alongside overseas bids.

8.33 FIRB's evidence on this matter is inconsistent in a number of respects.
For example, FIRB stated that the AIN bid 'did not involve foreign interests
and therefore, did not involve FIRB processes'’® but Mr Breese from
Barings stated that Dr Roberts, a FIRB case officer, contacted him seeking
information on the AIN bid®. Similarly, the FIRB Minute of 5 December
1991 contained information, much of it erroneous, about AIN. To say that
AIN had not become involved in the FIRB process borders on the
unbelievable.

8.34 If FIRB has a view that officially it does not treat Australian bidders
as part of a process to assess foreign investment, then any unofficial
treatment, as appears to have happened in the case of AIN, could be seen
as being contrary to national interest in that it encouraged foreign bids over
domestic bids. Surely, in considering the national interest FIRB is obliged
to assess properly the qualities of any domestic bidder.

Notification of reasons for decision

8.35 The Treasury stated that FIRB provides advice of the outcome of the
Treasurer's decision to the parties, but that advice:

¥ Evidence p 40

* Submission No 33
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is confined to whether or not there are objections to the
proposal .. and to noting any conditions that may be
attached to an approval. Formal notification of the reasons
for a decision by the Treasurer is not normally made,
although it is open for the parties to a proposal to request
the reasons for a proposal being regarded as inconsistent
with policy in cases where the proposal to rejected, or to
request an explanation for any conditions imposed. Although
there are no formal or legal avenues for appeal of a decision
by the Treasurer or Assistant-Treasurer, it is open for the
parties to a proposal that is rejected to seek its
reconsideration as a new proposal on the basis of additional
information bearing on the proposal or the modification of
its features.”! {emphasis added].

Excessive secrecy

8.36 The lengths to which FIRB/Treasury will go to protect the
confidentiality of information provided in foreign investment applications
was manifested during the public hearings. Mr Chadwick, representing the
Communications L.aw Centre, said of his dealings with FIRB:

What troubled us at times was that we would get answers like "This is
awkward and confidential and no, I cannot confirm or deny the existence
of an afplication in this matter, notwithstanding that it is notorious in the
press’.Z

8.37 Mr Mark Ryan, of the Media Entertainment & Arts Alliance,
commented that since 1986 he had found FIRB to be 'consistently secretive,
inconsistent and probably irrelevant to the actual decisions that have been
made. It has been secretive to the point of stupidity'. He cited an instance
where the Board wrote to seek his consent for the release of an Austratian
Journalists' Association (AJA) submission made on The Herald Weekly
Times takeover by News Ltd company. The AJA consented to the release,
but according to Mr Ryan, the Board declined to release the papers,
including those submitted by the AJA.Z

2 Treasury Submission p 12
22 Evidence p 440

2 Evidence p 171



Page 206 Percentage Players

Freedom of information (FOI) data

8.38 FIRB's record in handling FOI requests, confirms its apparent
obsession with secrecy and confidentiality. An examination of successive
FIRB reports® reveals that its handling of FOI requests is at variance with
its stated policy, and well below the norms for other Australian government
agencies. FIRB's 1989-90 report states:

Wherever practicable, requests for information are answered without
applicants needing to have recourse to the provisions of the FOI Act.”

8.39 The 1989-90 report reveals that 50 per cent of FOI applications
resulted in a full release and 50 per cent in partial release. The overall
figures for years 1988 to 1993 are even less impressive with, on average, only
27 per cent fully released, 38 per cent partially released, 16 per cent
withdrawn and 19 per cent rejected.

8.40 Public service-wide FOI release data for 1989-90 published by the
Royal Australian Institute of Public Administration (RAIPA) reveals that 75
per cent of all requests were fully 2%ranted, 96.7 per cent fully or partially
released and 3.3 per cent rejected.

2 See Table 8.1
% FIRB Report 1989-90, p 9

% § Zifcak, Paper delivered to the Royal Australian Institute of Public
Administration (RAIPA) (ACT Division) and Australian Institute of
Administrative Law, at the Fair and Open Decision Making: 1991 Administrative

Law Forum.
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Leaks

8.41 Paradoxically, when FIRB discovered that one of its most crucial and
controversial minutes had leaked it elected not to take measures to establish
the source of the leak. The Treasury submission indicates that a failure to
maintain complete confidentiality would ‘irreparably harm the basis of the
Board's existence and curtail its usefulness™. It is of interest to the
committee that in being questioned about the leak, FIRB's Executive
Member indicated that the broader considerations in taking a decision not
to investigate the leak included the fact that the receiver's decision had been
made and that, subsequently, the document had a 'shelf life' that had
passed.®® This revelation undermines considerably the Treasurer's
insistence that each of the four FIRB minutes sought by the committee were
of a 'public interest immunity' character. This evidence also suggests that
FIRB's policy of blanket secrecy may not be justified.

Comparison of FIRB with other regulatory or review agencies
Handling sensitive and confidential material

8.42 To assist its understanding and appreciation of FIRB and its processes,
the committee wrote to a number of other regulatory and review agencies,
that operate in similar environments, to obtain statements of their modus
operandi. The committee chose to limit inquiries to three such agencies: the
Trade Practices Commission (TPC); the Industry Commission (IC); and the
Australian Broadcasting Authority (ABA).

8.43 The rationale for selecting these agencies was straightforward. The
TPC and IC are statutory agencies reporting to the Treasurer within the
Treasury portfolio as does FIRB. The ABA administers the television and
broadcasting regime and addresses print media matters insofar as
'restrictions are placed on participation in the Australian broadcasting media
if certain interests are held in the Australian print media”®. The committee
sought to canvass agencies with knowledge of:

77 Submission No 14 p 12
3 Evidence p 590
¥ Evidence p 107
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. the foreign investment review process;
. the specifics of print media;
. the culture of the Treasury bureaucracy; and

. the difficulties of conducting investigations testing what
may be commercially sensitive material in the marketplace.

Trade Practices Commission (TPC)

8.44 Under the Trade Practices Act, the scheme of the confidentiality
provisions entails putting all material submitted during the authorisation
process on the Public Register, but confidentiality can be claimed by those
providing the information for commercial concerns such as trade secrets etc.
If the confidentiality is not granted, the client firm can withdraw its

application.

845 In cases of non-statutory claims for confidentiality the TPC will
examine whether the claim is genuine. The material from the TPC indicates
that in examining these claims, often these claims are 'over cautious'.

8.46 Much of the TPC information becomes dated and some years later
may not be confidential. As a consequence, the TPC will often give the
public access to this material.

Industry Commission (IC)

8.47 Submissions to the Industry Commission (IC) may contain confidential
information and the IC Act provides for the protection of such information.
The IC explains to client firms the benefits of public information and
sometimes such material is narrowed down and separated into an annex
which is treated as commiercial-in-confidence material.

8.48 Submissions to the IC are generally available to the public.

8.49 Public hearings of the IC are held and transcripts are made available
to interested parties.

8.50 Commission reports are submitted to government and tabled in
Parliament.
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Australian Broadcasting Authority (ABA)

851 A significant amount of information collected by the ABA is of a
commercial-in-confidence nature, presumably the balance of such
information is not so protected.

8.52 On occasions the ABA publishes reports dealing with confidential
information but every effort is made to ensure that the confidentiality is not
breached.

Testing the validity and accuracy of information

8.53 The receipt of information which is then made available to the public
provides any government agency with a useful and potentially rigorous
checking mechanism. Should the information be provided on a less than fully
public basis, the work of verification falls squarely on the shoulders of the
agency making the report and/or preparing a recommendation for
government. The three agencies responded to the verification question in
the following way:

Trade Practices Commission

8.54 The TPC tendency is to make marketplace inquiries to verify material.
Another layer of accountability in information processing and gathering is
provided in the form of annual reports and other relevant publications, some
of which are published in draft form to allow the public to verify and test
certain data and conclusions.

The Australian Broadcasting Authority

8.55 The ABA tests data by seeking information from other parties who
have access to the same data, by obtaining authorised copies of certain
documents and by seeking additional information to substantiate claims.

The Industry Commission

8.56 The IC contends that it verifies data by discussing it with the
participant and by entering into a process of public analysis which draws on
the data in such a way as not to disclose it to the public.
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Applications to FIRB

8.57 The procedures used by the TPC, ABA and the IC to verify and
validate raw data could be successfully adopted by FIRB. This matter is
developed further in the following chapters.

FIRB record keeping and internal processes

8.58 On a number of occasions during the inquiry the committee sought
details of the listings of files and folios in relation to the 1991 and 1993
decisions. Following the receipt of the first list of files and folio documents
the committee resolved that a further letter be written to the Treasurer to
obtain his assurance that it had been given a complete list of the relevant
documents. On the basis of the first list it seemed that the information
provided only included the correspondence received by FIRB, the internal
correspondence from FIRB to the Treasurer and a list of other publicly
available documents such as press releases.

8.59 The Treasurer responded in such a way as to indicate that the
committee had been given all relevant correspondence. What concerns the
committee is the fact that there appears to be no notes to file relating to
meetings between FIRB officers, no minutes of meetings/telephone
conversations between FIRB officers and players in the Fairfax decision and
no notes to file following telephone conversations between FIRB officers
and the Treasurer's office. The committee is particularly concerned that
there appears to be no support documentation of an internal nature to
justify the conclusion reached by Mr Pooley in his Minute of 5 December
1991 about the qualities of the AIN bid. Another concern of the committee
is that, in respect of a decision of enormous consequence to the control of
the print media in Australia, there appeared to be no evidence of an
exchange of ideas either amongst FIRB officers or between FIRB officers
and FIRB members on the merits of a decision, other than the final Minute

of 5§ December 1991,

8.60 In short, there appears to be no documents or analysis on file to
support the extraordinary comments made. This paucity of written
information does little to assist FIRB's corporate memory, particularly as
several of its former key senior officers have experienced difficulty in
recollecting significant events.
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The Commitiee'’s view of FIRB guidelines

8.61 The FIRB process can be characterised as 'one of administrative
advice and executive discretion.®® FIRB is not subject to the
Administrative Decisions (Judicial Review) Act 1977 (ADJR) which means
that a person aggrieved over a decision made under the Foreign
Acquisitions and Takeovers Act 1975 is unable to use ADJR provisions
which include obtaining a statement of reasons for a particular decision.
Although FIRB is subject to the Freedom of Information Act 1982, there is
a range of grounds that the Treasury can and has used to claim exemption
from disclosure of documents. The safeguards of Australia's administrative
law have only limited application to FIRB and its processes.

8.62 As the Communications Law Centre (CL.C) submitted:

The Treasurer is not required to give reasons for a decision on how the
national interest is affected by any proposal and has protected advice given
by FIRB from public scrutiny under the Freedom of Information Act, by
issuing a conclusive certificate, ... Neither the public nor an applicant has
a right to make submissions on the question of the national interest, and
the FIRB does not disclose details of proposals to anyone other than the
parties directly involved.”

8.63 FIRB guidelines permit the system to be characterised as being
politically rather than administratively driven with decisions that appear to
be, at best, political pragmatism at its most blatant. The absence of reasons
for a decision, the absence of independent appeal, the absence of
transparent accountability and the absence of a body of decisions from
which policies can be discerned make any other conclusion difficult to

justify.
8.64 The interrelated issues of best administrative practice, natural justice

and the absence of review of FIRB decisions and procedures are matters
that are developed in chapters 9 and 10.

*® CLC Submission, p 9

3 CLC Submission, p 9



CHAPTER 9
THE FIRB DILEMMA

0.1 The previous chapters of Part IV record the history and development
of current policies and administrative practices dealing with foreign
investment in Australia. Those chapters identify and discuss a number of
features of the current system. This chapter identifies the flaws in that
system and foreshadows the means for its enhancement. Chapter 10 contains
a series of recommendations aimed at codifying policy and transferring
certain responsibilities from the administrative arm of government to a
properly constituted, autonomous body responsible to the Parliament for
foreign investment administration.

Introduction

9.2 Changes are long overdue given that the Foreign Investment Review
Board (FIRB) has not been the subject of a focussed external review in its
18 years:

Senator Kernot: Has FIRB ever been the subject of an external
review by, for example, the Auditor-General's
department?

Mr Hinton: Not to my knowledge'.

9.3 However, the committee notes that FIRB has been the subject of a
degree of parliamentary scrutiny by a Senate inquiry into tourism and a
House of Representatives Select Committee on the Print Media. In neither

case was FIRB the central focus.

9.4 The failure to review FIRB is contrary to government policies. In its
response to another Senate committee, the government agreed that its

future policy would be that:

1 Evidence p 56
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Reviews should be conducted every 3-5 years; they should address the need
for the NSB's [non-statutory body - in this case, FIRB's] existence, and, if
there is a continuing need for the NSB, its functions and organisation.?

9.5 This parliamentary committee is the first body to examine FIRB,
reporting as it is, on the 1991 and 1993 Fairfax decisions. In the absence of
any previous formal review it may not surprise that the committee did not
discover an accountable, open body which consults widely on foreign
investment matters. Instead, it found an informally constituted group with
an excessive preoccupation with secrecy in its dealing with applicants and
parliamentary committees.

9.6 The ability of the committee to identify and address the issues in its
terms of reference was limited by the obfuscation of the Treasurer, Treasury
and FIRB in this regard.

The government's right to govern ...

9.7  Underlying the Treasurer's instruction to members and ex-members of
FIRB is the contention of the executive government, given voice in the
repeated claims of public interest immunity in respect of matters for which
incorrect advice may have been prepared, that this inquiry is a threat to the
government's right to govern.

98 The committee recognises that there are those who consider elected
governments should simply be allowed to get on and govern. This view
asserts that governments should proceed to implement their election
platforms without the need for consultation, presumably because they have
all the answers to complex problems or, if that is not the case, then public
involvement will only delay the government implementing whatever becomes
a desired solution. This view further asserts that members of the community
have their voice in government at election time only, and any subsequent
parliamentary review is seen as unnecessary or politically motivated.

9.9 The unquestioned acceptance of such a notion is based on a simplistic
and unfortunate view of the democratic process. Democratic participation
in Australia is not limited to a vote once every three years from a limited list
of candidates. Democracy is not just about one party winning an election

2 Senate Standing Committee on Finance and Public Administration, Non-Statutory
Bodies - Further Report, AGPS, May 1988, p 33
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with the unfettered right to govern and the electors enjoying the fruits or
suffering the consequences of their choice. The committee believes
consultation and accountability processes are very important factors in
designing accountable public policy decision-making systems. The foreign
investment regime in Australia is one such key decision-making system.

... versus the public's right to know ...

9.10 The committee is not questioning the right of elected governments to
make certain decisions without having first consulted the community. Often,
there is no practical alternative. The committee believes, however, that the
right of the government to implement its policies must be subject to
parliamentary review and public accountability. However, in the case of the
Fairfax decisions, the government used a national interest criterion with no
formal mechanism for assessing such interest.

What is wrong with the FIRB model

9.11 The previous chapters in Part IV describe a foreign investment system
that was created by Commonwealth enactment. It was designed to address
legitimate concerns of the Australian community about unrestricted foreign
investment. The system can be described as placing some restrictions on
sensitive sectors of the economy while encouraging investment in the
remainder. In that sense, the system endeavoured to balance two, sometimes
competing, imperatives; encouraging foreign investment generally; but at the
same time flagging areas where investment should be discouraged so as to
give preference to Australian ownership.

9.12 The committee believes that this system is fundamentally flawed. The
problem is not that wrong decisions are made, but that the system detached
itself from scrutiny, both direct public scrutiny and the vicarious scrutiny on
behalf of Australian citizens performed by the Parliament. A viable decision-
making system must be able to withstand the rigorous critique of players. It
should not hide behind the artifice of secrecy to escape scrutiny. The
possibility of corruption, deal-making or political favouritism will always exist
in such an environment. A general election is an inadequate redress for
parties adversely affected by apparently unsound foreign investment

decisions.
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Problems in the design and operation of FIRB

9.13 The foreign investment system has two serious flaws; one related to
the system design and the other to its administration.

Parliamentary scrutiny

9.14 The essence of our parliamentary democracy is a system of checks and
balances that operates to mitigate the exercise of excessive arbitrary power
by any one arm or level of government. The scrutiny processes of the
Houses of Parliament place a brake on the power of any executive that
exceeds its powers. It could be argued that the foreign investment system
was established by legislation, but that the system, in effect, permitted the
executive government to make unilateral changes to the rules. While this
mechanism may be expedient, it would appear that the government has used
this power to avoid the original intention of the system as embodied in
legislation.

9.15 Often, amendments to foreign investment rules are made by the
executive via media release, and thereby avoid the processes of Parliament.

Public scrutiny

9.16 The other serious flaw is that FIRB has embraced a culture of secrecy
that has become the by-word for its foreign investment administration.
Proponents of the system contend that frank and candid disclosure by
applicants to FIRB requires that a cloak of secrecy surround disclosure of
that information to third parties in perpetuity. The flaw in this argument is
that both for FIRB and for outside players, the verification of information
becomes difficult, if not impossible.

9.17 The committee has cited the example of other regulatory agencies that
operate effectively without the self-imposition of secrecy on their
investigations. In the face of these examples of agencies operating even
within the Treasury portfolio, FIRB and the government continue to argue
for the retention of the present secret system.

9.18 The secrecy provisions permit FIRB to avoid being scrutinised by
interested third parties who may well be able to provide different
information. In embracing the purported fiduciary duty to preserve the
secrecy of information supplied by applicants, FIRB exempts itself from the
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best form of accountability, namely public oversight of its operations. It
appeared in evidence that no-one was supposed to know what applications
were before FIRB so the opportunity for critical third party comment was
avoided or severely limited, Only the most interested person would lodge
views with FIRB when that body neither confirms nor denies the existence
of a particular application. In reality, FIRB only has to satisfy itself that the
application meets the criteria and this process is administratively so much
easier if consultation is excised from the system except in the extraordinary
cases.

FIRB as a processor of applications

9.19 In successive annual reports FIRB attests to the speed at which it is
able to process the thousands of applications received each year. The
success rate of applications demonstrates the considerable ability of staff
assisting FIRB to advise applicants to ensure compliance with the
established criteria. It would appear that as a processor of applications,
FIRB has few peers. Eighteen staff took 40,000 telephone calls and
processed 3,800 applications in the financial year 1992-93.

9.20 However, this high volume of activity may have taken its toll in other
areas, for example record taking, briefings, procedural reviews and reporting:

Chairman: [ take it from what you have said that there are no written
rules of procedure or written constitutions. Has anyone
sought to bring together the institutional memory of the
process?

Mr Hinton: Exercises like making our submission to this committee are useful,
in that they provide opportunitics to put down on paper the
operations of FIRB. ... Therefore, this process - that is, this
committee hearing and our submission to it - provides ... the history.

Chairman:  But no-one has sought to formalise that?
Mr Hinton: The nature of the consultative process. and the advice to

government has not really generated a strong demand for that to be
set in any sort of formalised system.’

3 Evidence pp 15-16
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921 The point is that FIRB and its support staff apparently do not
recognise that recording its operations is a necessary function of sound
administrative practice. The absence of even an outdated description of the
activities of FIRB makes any review difficult, especially when confronted
with an attitude that such recording is a distraction from the proper function
of FIRB.

FIRB and print media policy

922 It appears that FIRB has significant difficulty when an application is
lodged that does not comply with existing policy. This difficulty is not a
reflection on the palicy formulation skills of FIRB or staff assisting the
FIRB, but rather it is an observation based on the processes undertaken by
this body when dealing with the extraordinary application. How does a body,
whose focus is processing proforma applications, deal with politically charged
applications about the ownership of a media icon involving considerations
not covered by established policy parameters? The John Fairfax decisions
were prime examples of this dilemma.

9.23 FIRB knew that newspaper ownership was restricted as it had been
written in every FIRB publication since 1975. The difficuity was in the
interpretation of 'restricted. For Rupert Murdoch, restricted had one
meaning, for Robert Maxwell another. What did it mean for Conrad Black
and Tony O'Reilly and what impact, if any, did the interests of the
Australian consortium, AIN, have on the thinking of FIRB about the foreign
consortiums?

924 FIRB did not have an accepted process set out in its statute to
address the challenge of change. FIRB had to develop its own procedures
to identify and discuss the issues arising from each of the Fairfax
applications against the backdrop of the secrecy undertakings that have
become part of its raison d'étre. The difficulties for FIRB became apparent
as it realised that newspaper ownership policy was a movable feast. The
policy depends as much on the personal views of the Treasurer of the day
as on the previously established policy. Each instance was resolved after
months of negotiations, but made redundant upon the lodgement of a new

application.
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Accountability

9.25 Public consultation is a natural expression of the democratic process.
That process legitimises final decisions. The challenge created by urgent,
individual matters not contemplated at election time or included in party
platforms is to decide them in an open and accountable manner. The urgent
case still needs to be decided according to the principles of established
policy or, at least, policy developed through public consultation to deal with
the problem when identified.

9.26 The absence of consultation has the potential to create suspicion of
the type which has been attached to FIRB in respect of the Fairfax
decisions.

9.27 The committee's reservations on FIRB's accountability are highlighted
by the FIRB document of 3 December 1991 from Mr Pooley to the
Treasurer. This document demonstrates that a lack of accountability has
resulted in FIRB producing a report containing grossly inaccurate
information.

9.28 The committee emphasises that, in the first instance, this document
was not released by FIRB or the government. Indeed, the government went
to extraordinary lengths to avoid confirming its existence despite the fact it
had been public for over a year.

029 The Minute dated 5 December 1991 which was leaked to the AIN
consortium in January 1993 contains factual errors about AIN, and
unsubstantiated assertions that were not tested with AIN.

930 Several witnesses, including the Acting Chair of FIRB Mr Stone and
his fellow board member Mr Halsted, spoke highly of the work produced by
the Treasury support staff. Mr Stone described it as the 'best reporting I
have ever come across in my life', 'superb’ and ‘very deep.* Mr Halsted
supported those comments and added ‘absolutely first class'’

931 As the Minute of 5 December 1991 is the only document of FIRB
recommendations to a Treasurer known to have leaked into the public

4 Evidence p 607
*  Evidence p 607
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domain in FIRB's history, the committee is able to comment only on this
one document as an example of FIRB's quality of analysis and
recommendations. The committee finds that it falls well short of the
standards suggested by the current board members.

9.32 The government has defended the FIRB minute on two grounds:

o that the FIRB minute was not reporting to the Treasurer
about AIN; it was about the two competitive foreign
consortiums, Tourang and INP; and

. that FIRB comments had no bearing on the receiver's
ultimate decision to determine the successful bid.®

0.33 The committee believes that the FIRB report raises the following
questions:

What other unsubstantiated statements or factual errors exist in
this or other FIRB material?

Why was the AIN bid not assessed in the context of the
"contrary to the natfonal interest” test which could have seen the
only Australian bidder given preference over the foreign bidders
by rejecting Tourang and INP?

What value can future Treasurers place on an advisory body
that produces work so patently inaccurate?

If the Treasurer does not rely on FIRB for foreign investment
advice, who does he rely upon for such critical advice?

9.34 These questions only give greater force to the demand that FIRB
disclose all relevant materials, at least on an 'in camera basis' and answer its
critics in the open forum of this committee. They also point to what is the
ultimate question, the credibility of FIRB in future foreign investment

decisions.

6 Attachment 5 of the AIN Submission contains a complete set of the lopsided
correspondence between the Government and that disgruntled bidder
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9.35 No other FIRB documents conveying advice to the Treasurer have
been released by the government. Therefore, the committee has no evidence
supporting the capacity of that body to arrive at cogent and defensibie
conclusions.

The way forward is to start again

9.36 The ultimate check on any administration is public opinion and
scrutiny. This is only effective if there are structures and systems to ensure
the public is properly informed. Secrecy is an impediment to accountability
which can divert and even corrupt decision-making processes. The safety net
of a review by the Parliament has also been avoided by the present system
for foreign investment. The withholding of material evidence only
demonstrates the absence of accountability and heightens concern as to the
effectiveness of the process and procedures observed in this case.

9.37 The committee believes that the entire foreign investment process in
Australia requires dramatic structural and procedural changes to be
undertaken as soon as practicable.



CHAPTER 10
A REVAMPED FIRB

Overview

10.1 ‘The terms of reference direct the committee to review the procedures
followed by the Foreign Investment Review Board (FIRB). The committee
obtained evidence about the operation of the current foreign investment
policy and some valuable criticisms of present practices. However, the
committee has only obtained limited evidence on desirable changes to the
system. The views contained in this chapter reflect the collective experience
of committee members, who in the course of their parliamentary duties
examine the administration of public sector structures, and the insights of
witnesses. The scope of this inquiry, the limited timeframe in which it has
been conducted and the reluctance of the government to canvass before the
committee options for reform, have combined to restrict the capacity of the
committee to present as detailed a plan as would have been desirable.

Basic aims of foreign investment policy

10.2 The initial focus of any review of any of FIRB's procedures should be
on the basic aims of foreign investment policy. This is a precondition for any
rational discussion of plans to restructure the present system. There is a
clear consensus in the community for the retention of some form of foreign
investment control in Australia. Any changes to foreign investment systems
should focus on the nature of the controls.

10.3 Views of witnesses and members of the committee on the desirable
features of the controls vary substantially, but there is a common desire for
a system that provides for the reasonable access of foreign investors, while
upholding Australia's right, based on 'national interest' concerns to preserve
certain industry sectors. This is consistent with OECD practices referred to
in chapter 7.

10.4 The committee also discerns the world trend since the 1970s towards
an even more open system. FIRB reports record increasing liberalisation of
foreign investment policy in Australia.

10.5 For some people, the objective in a perfect world would be that the
system be open. In the 1990s, however, there is strong public support for the
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maintenance of regulatory ‘checks and balances' on foreign equity
investment, This was alluded to in chapter 7.

10.6 The policy statements of the four political parties represented by
member Senators on this committee recognise the desire for sensible and
realistic controls on foreign investment, and all believe the continuance of
a regulatory body is warranted. Similarly, the players in the John Fairfax
saga accepted the existence of a set of rules and endorsed that framework.

10.7 Even within the divergent views of the foreign investment experts who
gave evidence, the common thread is a call for 2 more open and
accountable process:

Prof Stitwell: I would like to see restructuring so as to permit a wider
array of community interests to be represented in that
process rather than allowing the decisions to be retained
effectively by the Treasurer.

Chairman: What about the Treasurer publishing reasons for a decision?
Prof Stilwell: I would welcome that.!

000

Dr Craik: .. we do need a transparent policy process that is
accountable. I understand the problem with confidential
business information ... but I would have thought there are
ways around that kind of matter as there are in courts of
law.,

10.8 Dr Robertson, a champion of deregulation of foreign investment
controls, argued the advantage of permitting the market mechanism to
determine matters; 'if a firm makes a mistake the market will tell them®,
The market mechanism requires accurate and timely information for all
participants to make their judgements. In that sense, the market mechanism
is open and transparent and is the antithesis of a closed system where only

selected parties are informed of decisions and benefit from that information.

! Evidence p 101-2
2 Evidence p 376

* Evidence p 75
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109 Media industry experts like the Australian Press Council and the
Communications Law Centre (CLC) hold similar views:

We [the Australian Press Council] proposed that if - | stress the if - there
were ta be a level of foreign investment in the press that should be
determined by legislation, by the parliament. Any decisions taken in
relation to the refusal or acceptance of a proposal concerning foreign
investment should be subject to review by the courts.*

In our [the CLC] view the ideal structure for these matters [FIRB process]
would have the following characteristics: that notice be given; that
consultation occur; that there be more transparency - in particular
disclosure of decisions and reasons for them - and that there be
opportunity for challenging decisions.’

10.10 The committee believes that a system of control continues to be
warranted in the 1990s and beyond. The aims of the system should remain
the same; they must encourage desirable foreign investment while preserving
declared areas of our economy from undesirable foreign interest and/or loss
of strategic control. The question becomes the method of giving effect to

these aims.
Restructure of the system
The features of the revised regulatory system

10.11 The major thrust of this part of the report is a call for greater
accountability and consuitation in the foreign investment regime. The
committee believes that an appropriate mechanism to bring about changes
to the present system should involve public consultation and a commitment
by the government to that process. The following recommendations are
aimed at setting an agenda for this process of consultative change. Ensuring
that this debate encompasses a wide audience through an open process will
go a long way toward addressing the problems identified in this report. The
process should be initiated via the introduction of legislation in the
Parliament to facilitate critical and representative debate by all political

parties.

* Evidence of Prof Flint p 426

5 Evidence p 439
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' __é;Recommendatlon 10 1

.::-That the government 1ntroduce legrslatron in the Parllame y amend
-Australia’s < foreign - investment laws m -:--accordance with.
T recomme _ _'_"tlons of thlS report

Setting the legislative scene

Need for a single statute for foreign investment policy

10.12 In its 1988-89 report, FIRB reports on 'Changes to Foreign Investment
Legislation"

In keeping with the long-standing foreign investment practice, and to
maintain flexibility and avoid excessive legalism, the criteria for examining
proposals notified pursuant to the legislation continue to be set down by
way of Ministerial statement and published in guideline form.®

10.13 There are numerous reasons for consolidating foreign investment
policies in a single statute rather than the present combination of aging
legislation, Treasurer’s media releases and FIRB publications. Traditionally,
the community looks to the statutes for its laws rather than relying on media
reports of changes to policy and guidelines issued irregularly and
infrequently. The Tourang experience, in structuring its original bid for
Fairfax around its interpretation of the existing legislation, demonstrates this
point. The cost of preparation of foreign investment applications requires
greater certainty and clarity in defining policy and procedures. The existing
uncertainty and red tape adds to business overhead costs, which ultimately
are borne by the community at large. The difficulty for the community in
complying with rules not freely available has been the subject of numerous
parliamentary committee reports.

S FIRB Report 1988-89, p 1
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. Recoﬁiméhaation’: 102

That the govemmcnt mcorporatc all components of 1ts forclgn ':.
mvestment pohcy into'a smgle statute. e

Identify key sectors

10.14 The present system identifies specific requirements for certain
industries and types of foreign investment. The committee accepts that the
current structure of the legislation remains an appropriate model for the
new statute:

The process of notlflcatlon, examination and recommendation seems to me
perfectly sound ..

10.15 The statute should specify exemptions or limitations and the statutory
tests and sanctions that apply to each sector.

'That the legl_slatxon' inclu e"a'comprehenswe tatémen _of the goals of
fore1gn 1nvest ent policy ‘and identify those sectors of the economy
‘Wthh sho sub]ect to forelgn mvestment rcgulatlons

Signposts for the 'national interest’

10.16 The committee acknowledges that the present test of ‘contrary to the
national interest' has not been defined previously because of the percetved
difficulty in anticipating all possible permutations and scenarios®,

10.17 In the words of one witness, Mr Cameron O'Reilly of AIN:

7 Evidence of Prof Stilwell, p 100

8 Evidence of Mr Hinton, p 29-30 and p 57 explains the difficulties and indicates
that a set of criteria is not available
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It seems to me it is not a job I would particularly like, to be trying to
define what is and is not in the national interest. So I think there will
always be a certain amount of mystery...”

10.18 In chapter 3, other witnesses gave evidence of where this definition
resides, namely, in the mind of the Treasurer. Whatever the proposed review
process identifies as the appropriate test or tests in the new legislation, the
clients will be better served by clear and unequivocal statements of
legislative intent. The thousands of applications considered since the change
of the test in 1986 should assist the legislative drafters and instructing
officers to distil those precedents and draft new sections of the Act that
could help to define or exemplify the revised tests. The task may be a
difficult one, but the many precedents suggest it is possible.

10.19 Should the matter prove too difficult to incorporate in legislation, the
committee believes that the administering body should, at the very least,
publish its views on the matters relating to the 'mational interest'. Other
government agencies facing similar tasks have assisted their clients by
providing written information and interpreting legislation; thereby identifying
what applicants can do safely and what conduct is at risk. For example, the
Australian Taxation Office and the Trade Practices Commission have
produced useful interpretative material on the application of their respective
statutes.

' That the legislation contain the criteria which shiould be -
* determine applications by foreign investors and .that it :shoul

- provide, where appropriate, that the interests of domestic bidders be !
‘“taken into account. . 7o . e

Review sanctions and remedies

10.20 The Foreign Acquisitions and Takeovers Act 1975 includes criminal
sanctions of fines of $50,000 or 2 years jail for breaches by individuals and
fines of $250,000 by corporations. The legislation also contains administrative

 Evidence p 325
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mechanisms permitting the Treasurer to issue wide-ranging orders to remedy
problems in specified circumstances.

10.21 While these sanctions appear to 'cover the field’, the committee
observes that the Treasurer has not exercised his powers under the Act
except on three occasions. On two of these occasions, the Treasurer issued
divestiture orders under the Act requiring foreign persons to dispose of their
interesgs0 in residential real estate within six months from the issuance of the
orders.

10.22 The committee believes that any regulatory system is only as effective
as the appropriateness of the remedies to redress breaches and the capacity
of the regulator to conduct compliance activities. The absence of resolve or
capacity to use the sanctions is a matter addressed in a later
recommendation. It may be that the current sanctions are appropriate, but
their lack of use suggests that this matter should be examined by the
government in preparing its legislation.

10.23 In preparing the legislation, it is possible that the government might
find that the sanctions are adequate but that the fact that compliance
enforcement is restricted to the office of Treasurer, limits overall compliance
resolve. In Australian competition law, some civil remedies are available to
parties other than the Minister and the regulator. Australian competition
law has generated a strong incentive to avoid breaches because those
affected by anti-competitive conduct can take legal action. Injunctions and
damages actions by aggrieved parties offer an opportunity for industry
regulation not envisaged under the present regime. The changes to foreign
investment policy should encompass the appropriate sanctions together with
the classes of litigants permitted to apply for redress.

1 Treasurer's Press Release No 150 of 24 November 1993
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: ;‘-‘Rccéﬁi&lcndatidn 105

That the legislation to reform foreign investment rules reflect arealistic
_ and appropriate range of sanctions to remedy possible breaches, and
' that there be'a duty on the part of the administering body to'monitor .
‘and enforce compliance. [ . v i o e

Need for clear consultation processes

10.24 Based on its experiences during this inquiry, the committee believes
the legislation should clearly state the procedures necessary to guaranice
consultation.

. Recommendation 10.6 S

. That the legislation include procedures that the regulatory body should
‘adopt - to. consult with applicants and other .interested parties:
preparatory tG it exercising any administrative discretions, conferred by

Balancing publication and confidentiality

10.25 An integral feature of the present system is the requirement to
maintain the confidentiality of information supplied by applicants. To do
otherwise would breach the duty created when accepting the 'commercial-in-
confidence' information. The committee does not accept that the system
should be predicated on such 'in perpetuity' secrecy undertakings.

10.26 To gain a better understanding of the problems that other government
organisations encounter in receiving, handling and making decisions on
information which might be of a confidential nature, the committee surveyed
the Trade Practices Commission'’, the Australian Broadcasting
Authority!? and the Industry Commission®. Each of these organisations

11 Gubmission No 31

12 Supplementary Submission of 18 April 1994
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has a legislative charter which requires that they gather information that
might be classed as confidential. These agencies come into contact with
commercial material which has the same general features as that which is
encountered by FIRB. Some of the material pertains to the corporate
strategy of the client firm, other material is of a pre-contractual nature and
other material might include costing and pricing data. In many instances the
corollary of the receipt of 'n-confidence' material is that decisions based on
that material should also be made in a veil of secrecy. The committee
upholds the view expressed in the TPC submission that confidentiality
should be an emergency process to protect commercial interests and should
not be invoked to protect the deliberations of a government agency.'

10.27 Each of these agencies is able to operate in a way which strikes a
balance between the rights of the three parties: the client firm, and the
government agency are able to preserve a degree of confidentiality, and at
the same time allow the community an acceptable degree of access. From
the material submitted by these three agencies, the following 'best practices'
are particularly worthy of serious consideration. What is important in respect
of these agencies is that, unlike FIRB's procedures, there is no automatic
prior assumption that the mere labelling of material as 'confidential' will
ensure that it will never be released.

' Rééc'::onliﬁendétion 10.7

fThat the legslatlon prowde that all apphcat;ons and accompanylng._
‘documentation would be accessible to the public after 12 months unless -
- the affected-party: was able to ‘demonstrate ‘that the pubhc 1nterest :
'. rcqmred such material to be kept conﬁdential

Getting the administering agency right

10.28 The preceding recommendations are relevant to the legislative reform
and address broad policy concerns. The next series of recommendations may
also require incorporation into the statute, but focus on the role and
functions of the body administering foreign investment regulations. These

13 Qibmission No 30

" See also AIN supplementary Submission of 19 April 1994
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recommendations address the means by which the regulatory body will
implement the rules embodied in the legislation.

A Foreign Investment Commission (FIC)

10.29 FIRB was originally envisaged as eventually becoming a statutory
body." It is now time for that event to occur. FIRB should be replaced by
a new independent statutory authority to be known as the Foreign
Investment Commission (FIC). FIC would assume responsibility for
administering foreign investment policies; making decisions on applications
in non-key sectors; and referring proposals involving key sectors to the
Treasurer accompanied by recommendations which would be made public.
The print media industry would be one of these key sectors.

10.30 Parliamentary scrutiny, good administrative practice and the
recommended public interest litigation functions of FIC require that this
body be created by statute.'®

: Recommendatlon 108

" That the new statute contain provisions establishinig an independent |

“sstatutory authority to be known as the Foreign Tnvestment Commission
| “(FIC) which will replace the non-statutory FIRB. .. e

The role of the Foreign Investment Commission

10.31 As stated in chapter 8, FIRB is assisted by an executive which is part
of Treasury. In 1992-93, this Branch of Treasury employed 18 staff who
handled 3,825 proposals and something like 40,000 phone inquiries.

10.32 The picture created by these measures of the work of FIRB and their
staff is that of an organisation processing increasing numbers of applications.

15 Statement by Treasurer, Hon P Lynch, to House of Representatives, 1 April 1976

16 The committee notes that on 17 December 1992 the Australian Democrats tabled
a draft Bill which inter alia provided for the establishment of a statutory Foreign
Investment Review Commission intended to replace FIRB - Senate Hansard, 17

December 1992, p 5322
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FIRB annual reports refer to a reduction in the average time taken to
process an application and the increase in the average number of
applications dealt with by staff each year. These productivity improvements
in processing applications, however, have been achieved at the cost of other

functions of FIRB.

Senator Kernot:

Mr Hinton:
Senator Kernot:

Mr Hinion:

Senator Kernot:

Mr Hinton:

10.33 A later exchange established that sampling is not undertaken to

Some of the approvals are made with conditions. Is
that right?

That is correct ... .
Who follows them up? How do you do it?

With difficulty. ... We do not have the resources to
examine in detail real estate acquired for construction
of a house within, say, 12 months time if there are
several thousand a year ... .

With the best will in the world, how can you really
find the time to investigate compliance and follow
through properly? ... You do not have the capacity to
initiate the follow through properly, do you?
[emphasis added)

.. We do not have a so-called foreign investment
police force ogut there ... . The important consideration
is that if they are found to have not complied with
that condition, the powers of penalty and divestiture
are very substantial.'’

establish levels of applicant compliance with imposed conditions.

10.34 FIRB and its support staff exhibit a culture somewhat removed from

that of a regulator. The committee observes that:

. Senior staff deplore the notion of active policing of the
conditions imposed on approved applicants.

7 Evidence pp 52-55
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. Litigation for a breach of the Foreign Acquisitions and
Takeovers Act (FATA) has never been instituted.

» Legal doubts about the administrative powers of the
Treasurer in the FATA were not redressed until
amendments in the late 1980s with the result that only
three divestiture actions have been undertaken in almost
20 years of operation.

10.35 Laws creating an administrative system to benefit the community are
only as good as the will to see those laws enforced. Without adequate
resources and enforcement skills, the regulator charged with administering
the laws cannot operate effectively and compliance with the laws will be
diminished. FIC will need to address the appropriate balance between
regulator and processor.

ulator, as.opposed to an -

Joint role of FIC and the Treasurer

10.36 There will need to be a clear delineation between the powers of
decision-making vested in FIC and those which would remain with the
Treasurer. The legislation will need to identify those classes of decisions
which will be made by FIC. Those decisions to be made by the Treasurer
would be first considered by FIC with a view to formulating a
recommendation to the Treasurer.
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Review of FIC decisions

10.37 It is in the national interest that FIC decisions be subject to
administrative law and/or judicial review.
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FIC's communications strategy

10.38 Foreign investment is a subject which continues to stimulate public
interest and debate. It is essential that this debate be well-informed and
mature. Any new regulatory body will need to prepare written material
which reports on policy developments, outlines topics of national concern,
communicates key FIC and government decisions, and reports sectoral
trends in foreign investment.

10.39 FIRB's annual report attempts to do this, but its effectiveness is
limited by its timing (publication once yearly), and style, which is overly
bureaucratic. Likewise, FIRB's Guide for Investors also has a strong
bureaucratic/procedural focus. It is worth noting that Investment Canada,
Canada's equivalent to FIRB, publishes a twice-yearly newsletter entitled
Investors in Canada. This document reports on topical foreign investment
cases, industry forums and statistical developments.




PART V
VIEWS EXPRESSED BY DR HEWSON

This part deals with the final substantive reference of the committee which
was 'the views expressed to Mr Conrad Black by the then Leader of the
Opposition, Dr Hewson MP, on foreign ownership in the print media of
Australia'.



CHAPTER 11

THE VIEWS EXPRESSED TO MR CONRAD BLACK
BY DR HEWSON

11.1 In his autobiography, Mr Black made the comment that:

The Leader of the Opposition, the rather Thatcherite and intelligent Dr
John Hewson, had already promised that if he were elected he would
remove restraints on our ownership.!

11.2 The government commented on this allusion by Mr Black, comparing
it to the 'balanced coverage' statement and insisting that Dr Hewson be
called to account for the views which he may have expressed to Mr Black.
However, Mr Black's version of those conversations had already been aired
long before the publication of his book. It was through the Prime Minister
that Mr Black's version of the meetings with Dr Hewson was first
transmitted. As early as October 1992, Mr Black apparently had
conversations with the Prime Minister regarding his meetings with Dr
Hewson. In October 1992, Mr Keating was using the hearsay of Mr Black
in order to criticise the then Leader of the Opposition:

... Keating ... declared the Opposition had given a promise that Black could
own 100 per cent. Pressed by Mulholland how Keating knew this, Keating
responded that Black had told him.?

11.3 Mr Keating has continued to use Mr Black's conversations with him
as a premise for frequent allegations that Dr Hewson promised Mr
Black varying percentages of ownership:

Now, Conrad Black told me expressly on a number of occasions, he said;
‘John Hewson has made it very clear to me that he is completely relaxed
about how mmuch of the stock we own. They don't regard foreign
investment as an issue at all.' And I said: "What, he will let you go to 100
per cent?' And he said: "Yes, but I don't need 100 per cent, I just need a
majority of the stock.' Now, I repeated that to a lunch of Fairfax editors
late last year where there was Mike Steketee, and Ross Gittins and Max

' A Life in Progress, p 453
2 Tom Burton, "Canberra Insider, The Sydney Morning Herald, 24 October 1992
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Walsh, and hosted by Mr Mutholland. So, I mean I am not just wise after
the event. I said it at the time, when it wasn't, in a sense, newsworthy.3

000

Oh no, I had a conversation with him late last year when John Hewson had
offered him 50 per cent equity in John Fairfax & Sons, and I said to him,
"QOh, I wouldn't consider that.™

(81474}

He said to me in the course of conversation that the leader of the
Opposition had offered him an unlimited amount of stock in the company.
He said, “He's offered me the right to buy the company'. 1 said, ~What,
100 ;;cr cent?' He said, *Well, he put no limit on it, but I only need 50
plus'.

000

... he told me that he could buy up to 100 per cent on the say-so, with the
agreement of John Hewson, but he didn't need 100 per cent, something
over 50 per cent would be enough for him.®

a0o

He is the man who promised Black 100 per cent stock in John Fairfax.”

11.4 Mr Keating has repeatedly alleged that the version of the
conversations reported to him by Mr Black is accurate and that Dr Hewson
would not appear before this committee:

He's offered 50 up to 100, unlimited, and now he is backsliding on a
Senate committee because he knows if he goes he will need to perjure

3 Lateline, 29 November 1993

* Transcript of interview with the Prime Minister, the Hon P I Keating MP, Seattle,
USA - Thursday 18 November 1993

5 House of Representatives Hansard, 24 November 1993, p 3540

6 AM, 26 November 1993

7 House of Representatives Hansard, 24 November 1993, p 3545
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himself when questioned under oath about whether he offered control of
John Fairfax and Sons to Conrad Black.?

11.5 On the matter of attendance before this committee, the two leaders
had this exchange in Parliament:

Dr Hewson: Are you appearing?

Mr Keating: Listen, brother, I know my place in the world. I do not slum
it before Senate committees.”

11.6 Contrary to the Prime Minister's predictions, Dr Hewson did appear
before the committee. Moreover, his version of events was corroborated by
another witness, Mr Warwick Smith. Mr Smith gave evidence about the
meeting in July 1991 with Messrs Black and Kennedy which he attended
with Dr Hewson. He said:

... the position of the Liberal Party was made clear to him with the
concentration being, at that stage, on cross-media ownership rules.

As the matter unfolded, there was an article in The Sydney Morning
Herald on 24 October 1992 in which it was suggested by the Prime
Minister - Mr Keating - that the opposition had promised Mr Conrad
Black that he could have 100 per cent ownership in Fairfax. When he was
challenged by Mr Mulholland, he said that Mr Black had told him this. 1
responded in the Parliament on 3 November 1992 to this allegation in the

tollowing terms:

'I do not know anything about that. I think it is an outrageous allegation
and [ would totally reject it.'

Mr Smith went on to say:

A vear later, on 24 November, Dr Hewson, in the parliament arguing these
matters following the publication of Mr Black's book, stated:

1 have never given that commitment.' This was concerning the increase.

'If he had the decency to go back to the Hansard when those allegations
were first made at the end of last year he would read that the then shadow

&AM, Friday 26 November 1993
® House of Representatives Hansard, 24 November 1993, p 3545
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minister, Warwick Smith, denied in this place that there was ever a
commitment to go to 100 per cent.

Throughout this period the decisions, as far as [ am aware, were consistent
with the original policy and were consistently restated by me on every
occasion.'®

11.7 When he appeared before the committee Dr Hewson restated the
policy as he had put it to Mr Black:

We have no specific limits, because they do not work., We will assess all
proposals on their merits. We will assess those proposals against their
impact on the national interest. The onus is really on those who are
making the application, or would be if we were in government, to argue
their case as to why it would be beneficial to Australia’s national interest
to have a higher level of foreign ownership in some area of the media.
That is why, when this government increased the Black shareholding from
15 to 25, 1 put out the statement: 'Please explain how it is that you justify
the extra 10 per cent on the basis of the national interest. What do we
gain, how is it explained?' One of the reasons for this inquiry is that it has
never been explained.”

11.8 Mr Black gave the following account of the meetings:

I have had three meetings with Dr Hewson. The first one was in July 1991,
a couple of days after my famous meeting with Mr Hawke which I will
comment on in a minute. Also present were Warwick Smith and Trevor
Kennedy. The great concern of the Leader of the Opposition about the
Tourang consortium was cross-media ownership. He was concerned about
Mr Packer's presence and how much influence he would have. He was
quite clear that foreign ownership was not a leading issue with him at that
time.

The second meeting I had with Dr Hewson was in February 1992. There
were a number of witnesses present including the former Chief Justice of
this state, Sir Laurence Street, a Fairfax director. Dr Hewson volunteered
that he had no objection, and his party had no objection, and that in the
event that they formed a government they would have no objection, to our
taking 50 per cent or more of Fairfax. He made it absolutely clear that it
was not a sensitive issue with him - just as you, Senator Alston, made it
clear when you telephoned me here in Sydney on 19 November that you

1% Evidence of Mr Warwick Smith, p 714

1 Evidence pp 732-733
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were, in your words, 'relaxed about the issue', as were your party and its
leader.

The last meeting I had with Dr Hewson was on 24 August 1992, and again
Sir Laurence Street and a number of others were present. We touched
lightly upon the subject. He reiterated his and his party's position that they
had no objection whatever to our going to 50 per cent or higher, as
shareholders in Fairfax. I wish to emphasise that there was absolutely no
question of a quid pro quo. There was no discussion of the contents of the
newspaper; it was articulated as a straight matter of policy in an absolutely
declarative fashion.!?

Finding 11.1

The committee finds that Dr Hewson's account of his conversations
with Mr Black is, on the balance of probabilities, true. Dr Hewson's
account is consistent with his public stance on the issues and is
supported by the corroborating evidence given by Mr Warwick Smith.
Mr Black's version of the conversations is unsubstantiated, despite the
fact that it was taken up so enthusiastically by the Prime Minister, who
was not present at any of the meetings attended by Dr Hewson and
Mr Black.

11.9 It is important to note the vital differences in propriety between Dr
Hewson's meetings with Mr Black and those between the Prime Minister
and Mr Black:

1. Dr Hewson stated a policy position. There is no suggestion, even
from Mr Keating, that this involved any kind of deal.

2. Unlike Mr Keating, Dr Hewson did not indicate that the policy was
liable to change or that such a change depended on whether Mr
Black had provided 'balanced coverage'.

3. Contrary to Mr Keating's assertions Dr Hewson has cooperated
with the committee, and his version of events has been
substantiated by another witness.

12 Eyidence p 649



THE FAIRFAX INQUIRY
A PARLIAMENTARY BLACK HOLE

INTRODUCTION

1.  The Australian people and the Australian Parliament have received
very little value for the $150,000 spent funding the Senate Select Committee
on Certain Aspects of Foreign Ownership in the Print Media.

2. This committee has been flawed from its inception. This is the
inevitable result of the committee having been founded on a number of
erroneous presumptions. These politically motivated presumptions include:

a.  That the bankrupt Fairfax Company was disposed of by the Australian
government, not the receivers.

This is clearly wrong.

b.  That there existed a deal between the government and Conrad Black
over the disposal of the Fairfax Company.

Since Fairfax was not the government's to sell, this too is clearly wrong
and no evidence has been produced to support this presumption. If
anything, the so-called 'cultural change' within Fairfax that has
accompanied the change in ownership has in fact produced
newspapers with more conservative values, and thus more sympathetic
to the Coalition. This 'cultural change' has been followed by a decline
in readership of newspapers such as The Age, which on the latest
figures has had a decline in weekday sales of 4.9 per cent, or over
10,000 copies a day.! However mistaken these changes may or may
not have been they are based on the commercial decisions of the
management and not on any political influence brought to bear by the
government.

c. That the Coalition opposed the sale of Fairfax to Black's company and
the extension of Mr. Black's control of that company.

V' The Australian, 27 May 1994
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3.

Senator Alston, speaking as Opposition spokesperson on media
matters, in a press release of 20 April 1993 said,

The Coalition is not opposed to an increase in the leve] of
foreign direct ownership investment in Fairfax.

That the Coalition has not had an open slather approach to foreign
investment.

At the time of the Fairfax sale, Coalition policy was for the abolition
of the Foreign Investment Review Board (FIRB). The report by the
non-government members of this committee, which includes sections
dealing with the operations of FIRB, has been released at a time
which coincides with a Coalition campaign against foreign investment.

Mr Downer and Mr Costello have sought to shift Coalition rhetoric
on the question of foreign investment policy. The Liberal leadership
group, including Senator Alston, have complained that foreigners own
too many Australian assets and companies. It is indeed ironic that
former Liberal leader, Dr Hewson, also complained about the level of
foreign ownership when he appeared before the committee, despite
the fact that in the mid-1980's, he himself was an agent for the foreign
banking interests who undertook purchase of Australian assets.

It seems this born-again Australian economic nationalist decided to
make a stand as a prelude to the current Coalition campaign. The
Liberals' anti foreign investment campaign contrasts with their stated
policy position of unlimited foreign investment in the Australian
economy.

This inquiry has been conducted by the chair in an absurd and sinister

manner. Given the lack of evidence to support the predetermined positions
taken by the majority on this committee, it is little wonder that the
non-government Senators' majority report resorts so readily to the peddiing
of ridiculous conspiracy theories. The committee's operations have been
widely criticised by individuals from both the public and private sectors,
including cabinet ministers, former cabinet ministers, public servants,
business executives, editors and journalists.

4.

The report of the non-government members of this committee brings

no great credit to them as it reflects the political manoeuverings of a
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discredited Opposition. The committee’s work has been marred by the
persistent party-political abuse of Senate procedures through disrespectful
and often contemptuous treatment of witnesses, threats against and
grotesque attempts at intimidation of public servants, preconceived
presumptions of guilt against political opponents, prejudgement and
misrepresentation of events under investigation, and attempted interference
in the free press.

5.  Above all, this is and has always been a political inquiry. It is not a
bona fide legal process of investigation and ultimately its purpose has been
to try to assert and extend the powers of the Senate which can only be
finally tested in an appropriate court of law. Whatever legalistic trappings
have been called upon to give this inquisition the aura of legitimacy, there
can be no disguise for what is little more than a grubby political exercise.

6.  The unseemly harassment of witnesses and threats directed at the
Treasurer by the Chair has not shaken the established principle of public
interest immunity which is a basic principle of government. It is widely
accepted that if all advice and communications were to be full public
knowledge, there were would be less frankness and candour in the
governmental process and that the quality of decisions would suffer.
Ministers would lose their publicly endorsed responsibility to make decisions.
Advisers would lose their ability to be anonymous and honest. Independent
counsel, former Cabinet ministers and the Clerk of the Senate have all
provided advice which indicates the existence of the convention of public
interest immunity.

7. In the specific case of the Foreign Investment Review Board (FIRB),
it has been a long-standing practice for it to treat sensitive information as
commercial-in-confidence material. This protects potential foreign investors
from information being divulged to their competitors.

8. Despite the assertions of the Chair to the contrary, the vast majority
of the evidence to the inquiry has demonstrated that the government has a
consistent and reasoned policy on foreign ownership and investment.
However, this dissenting report does make several recommendations in
order to refine the effectiveness of FIRB as one of the components of this
policy:

° a more open and consultative process, accessing a range of
expertise and seeking the public's input;
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. comprehensive system of notification, involving the publication
of significant decisions, reasons for them and any special
conditions;

. comprehensive community and client investment reporting
strategy; and

e  monitoring progress of projects, their compliance with any
special conditions previously set and appropriate sanction for
breaches under current legislative provision.

9. This dissenting report also finds that there is a need to re-examine
foreign ownership limits and cross-media regulations for the print media as
they relate to impact on regional newspapers, where it may be desirable to
allow some liberalisation. This may assist in increasing diversity in the face
of a tendency to ownership concentration by a handful of owners.

10. This dissenting report finds that any rational reading of the evidence
shows that meetings between the Prime Minister and Mr Black were within
the bounds of propriety and that allegations of any understanding or
agreement between the two are completely unsubstantiated. Any references
to balanced coverage were in relation to fair and independent reporting.
Further, evidence before the committee suggests that Mr Black did not
interfere with the political coverage of Fairfax newspapers in favour of
Labor during the 1993 election. In fact, the 1993 election coverage by
Fairfax was unquestionably inclined to favour the coalition parties over
Labor.

11. In the main, the Chair's report consists of a series of unsubstantiated
assertions which have been given the status of 'findings' and are not based
on any evidence presented to the committee.

12.  The only definitive conclusion that can be drawn from this inquiry is
that it is possible for the opposition parties to divert and distort the powers
of the Senate, by conducting a committee as a pointless and expensive
exercise in deliberately pursuing the trivia of political speculation at the
taxpayers' expense.



CHAPTER 1
CONDUCT OF THE INQUIRY

Public condemnation of the inquiry

1.1 Senate committees should have a reputation as well-intentioned,
impartial and professional agents of Parliament seeking to advance the
principles of good government and sound public administration. This inquiry
has been described in evidence, in editorials and in Senate debate in terms
which do it little credit. As can be observed from this chapter, the Senate
Select Committee on Certain Aspects of Foreign Ownership Decisions in
Relation to the Print Media will go down in the history of Parliament as one
of those events which did the institution no credit at all.

Fditorial comment

1.2 The following is a sample of the adverse editorial criticism which has
been made during the course of the inquiry:

The Age (editorial)

The chief defect of the inquiry lies in the insipid generality of its charter.
Their summoning [sic] of editors and newspaper executives, in an apparent
attempt to prop-up various widely held but laughably inaccurate theories
about proprietors' influence over journalists, was another. The constant
bickering between Committee members is yet another.

That it should come to jail threats and the badgering of witnesses to
divulge details of irrelevant private conversations and inter-personal
dealings is absurd. It is high time for the Committee to pause and reflect
that it is, after all, merely inquiring into print media, not Australia's
vulnerability to nuclear attack.!

Kerry O'Brien, Time

The inquiry will not go down as one of the committee system's finest
hours... . Liberal committee chairman, Richard Alston helped them move
focus from Keating when he made a goose of himself by ringing the editor
of Fairfax's Melbourne flagship, The Age, to complain about its coverage
of the Liberal leadership... . At the direction of her party room Kernot

! The Age (editorial), 23 April 1994
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later warned Alston that if there were any further ‘silliness’ he would lose
their support. Then there was another spat over Kernot's threat to jail
public servants for refusing, on ministerial instruction, to hand over FIRB
documents and over some legal advice on that issue that the coalition, and
Kernot, did not want to make public.®

The Age (editorial)

The inquiry, however laudable its initial ambitions might have been
(although that in itself is doubtful), has now become little more than a
political exercise.”

P McGuinness, The Australian

The Senate inquiry into print media ownership was inspired by party
politics and the events of this week have only expased its lack of substance.
This also means that the inquiry is scarcely likely to resolve the
fundamental problem of government media policies being driven by the
politics at the expense of principle.’

The Canberra Times (editorial)

Fairfax's chief executive, Stephen Mulholland, predictably, has angered
members of the Senate inquiry into the media by his provocative
description of its probe of the Fairfax buy-out as a 'star chamber’. ... Mr
Mutholland is right in suggesting that attempts by politicians to poke about
in the entrails of newspapers - as distinct from the government decision-
making process should be resisted.’

The Age

The previous owners of Fairfax had a long-standing practice of determining
the line that would be taken in pre-election editorials in some of their
newspapers. It is traditional in England, America and Canada for owners
to have a say... . But they do not, of course, have the right to demand that
news be distorted to tit their world view. In Fairfax, directors, shareholders
or management do not influence the news judgments or editorial policies...

2 Kerry O'Brien, 'Bunfight of the Vanities', Time, 11 April 1994, p 13
> The Age (editorial), 23 Apri) 1994

1 PP McGuinnes, MPs Must Abandon Media Protectionism,’ The Australian, 23
April 1994

®  The Canberra Times (editorial), 18 February 1994
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In light of that, the inquisitorial tone of some of the Senate Committee's
questioning seems rather puzzling. [emphasis added]®

Comments by witnesses

1.3 A number of witnesses also made comments critical of the conduct of
the inquiry. The comments by former ministers Messrs Dawkins and Kerin
are particularly insightful:

I [Mr Dawkins] am not sure what I say tonight is going to help the inquiry
but the Committee has reiterated that it wanted me to turn up so I have
turned up without the necessity of you summonsing me. But you should not
read into that I think this a very sensible inquiry or one that is going to
lead very far because I think that most of the relevant issues are already
on the public record and much of what you will discover here will be more
in the way of being a circus rather than anything else.”

I [Mr Kerin] believe this inquiry is a witch hunt directed at the Prime
Minister. ... The reason I say it is a witch-hunt is because this inquiry was
inspired by an allegation in a book by Mr Conrad Black about his recall of
a private conversation with the Prime Minister - since disputed. The Prime
Minister and the Treasurer have declined to appear in the witch-hunt, so
I see little point in the Committee requiring an ex-Treasurer and, for that
matter, an ex-Prime Minister to appear to give evidence on history when
they are not associated in any way with the central allegation and no longer
part of ongoing government decisions or political activity.?

Reasons for adverse comment
1.4 The reasons for the inquiry being the subject of such intense and
profonged public ridicule and condemnation are numerous. The terms of

reference themsclves were a portent of the problems which the inquiry
would experience.

Inappropriate terms of reference and pre-judgement

1.5 In the terms of reference, it is quite apparent that the inquiry would
be seeking to make adverse findings against the Prime Minister. It was

®  The Age (editorial), 18 February 1994
7 Evidence p 494
8 Evidence pp 455-456
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therefore inevitable that the Prime Minister, or for that matter any prime
minister, would have declined invitations to become involved with a
committee which, by majority, was a hostile body.

1.6 If there were any doubts about this matter they were confirmed when
the taking of evidence commenced. In putting questions to witnesses,
opposition members on the committee continually demonstrated that they
had a preconceived idea about the circumstances of the 1991 and 1993
Fairfax decisions. As is evidenced in the following pages of this dissenting
report, again and again witnesses faced hostile questions designed to pre-
judge possible responses and the findings of this report.

Interference with the free press

1.7  Another matter which seriously undermined public confidence in the
inquiry concerned the way in which the committee sought to interfere with
the internal workings of the Fairfax press. The terms of reference directed
the committee to examine whether any agreements had been entered into
between the government and Conrad Black, which exchanged foreign
ownership percentages in return for 'balanced coverage' leading up to the
1993 election. The conduct of the inquiry should not have required the -
attendance of a panel of Fairfax editors to answer questions about the way
they performed their day-to-day business. The committee had no right to ask
the Fairfax executives to give evidence about the relationship between
management and editorial staff, and editorial staff and reporting staff. This
aspect of the inquiry did much to undermine the long cherished democratic
ideal of a free and unfettered press. The government members of the
committee endorse the words of the Fairfax chief executive, Mr Stephen
Mulholland, when he gave evidence that:

[As] a newspaper map of almost 40 years standing I am extremely
disturbed and concerned that I, the chief executive officer of a newspaper
company, our editors and our editorial director are being brought before
this panel of politicians to be questioned on the inner workings and
editorial decisions of our company.... One cannot conceive, for example the
editors and managers of the New York Times being brought before a
political body such as this to be subjected to an inquisition on how they
conduct the affairs of the New York Times’

 Evidence pp 249-250
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US precedent

1.8 The government members of the committee note that in 1971 the US
Congress determined that it was inapproli)riate for the House to examine the
inner workings of a media organisation.'® In February 1971, the Columbia
Broadcasting System (CBS)} aired a highly controversial television
documentary entitled, The Selling of the Pentagon' Several military
spokesmen criticised the program and one Congressional member proceeded
to file a complaint with the Federal Communication Commission charging
CBS with 'misleadingly editing film in order to disparage the Pentagon's
publicity effort’. Shortly thereafter, the chairman of the Special
Subcommittee on Investigations of the House Interstate and Foreign
Commerce Committee issued a subpoena to the CBS president ordering that
he deliver all recordings and materials used in the preparation of the
program. CBS provided tapes of the aired program. However, it refused to
submit other materials, offering these words as an explanation:

We recognise that journalists can make mistakes.... But I respectfully
submit that where journalistic judgments are investigated in a
Congressional hearing, especially by the Committee with jurisdiction to
legislate about broadcast licenses, the official effort to compel evidence
about our editing processes has an unconstitutionally chilling effect.

1.9 CBS submitted that the First Amendment's guarantee of the freedom
of the press was the basis for its refusal to comply with the request by
Congress. It was CBS's belief that its journalistic independence, as intended
by the Constitution, was under serious threat.!!

1.10 The subcommittee cited CBS for contempt and referred the matter to
the House. In July 1971, a vote on recommittal of the motion to committee
passed 226 to 181, effectively killing the move to find CBS in contempt of

*® In the instance of CBS and the Pentagon Papers. See Congressional Quarterly Inc,
Congressional Quarterly's Guide to Congress, 4th edition, Congressional Quarterly
Inc, Washington DC, 1991, p 225

1" In the instance of CBS and the Pentagon Papers. See Congressional Quarterly Inc,
Congressional Quarterly's Guide to Congress, 4th edition, Congressional Quarterly
Inc, Washington DC, 1991, p 225
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Congress.” The voluntary concession by the Congress, that it should not
meddle in the affairs of a free press, has not been contested since the 1971
vote.

The Chair

1.11 Notwithstanding the risks to free speech created by the inquiry, there
was an opportunity for the committee to conduct its affairs with both
exemplary dignity and due adherence to proper and appropriate procedures.
The role of the Chair is critical to the success of a committee inquiry. The
words of Thomas Jefferson provide some guidance in this matter:

When a man assumes a public trust, he should consider himself as public
property.]3

1.12  Unfortunately, the actions of the Chair and non-government members
of the committee effectively shattered any hopes that these ideals could be
preserved. The Chair, with the support of the non-government members,
embarked on a course of reckless actions which was contrary to responsible
leadership and management of a Senate committee. Shortly after the
appearance of Fairfax editorial staff, he contacted the editor of The Age
requesting that his paper give a balanced coverage of the leadership
difficuities experienced by his then party leader, Dr John Hewson. When
questioned in the media about this matter, the Chair compounded his error
by prejudging the outcome of the inquiry through his reference to 'deals’
between the Prime Minister and Conrad Black. These two injudicious and
irresponsible media interventions by the Chair dealt a savage blow to the
committee's reputation specifically, and the Senate committee system in
general.

1.13 The government senators on the committee felt so strongly about this
behaviour that at a deliberative meeting of the committee, in what is
believed to be an unprecedented development, they moved a motion of no-

. Maurice Van Gerpen, Privileged Communication and the Press: The Citizen's
Right to Know Versus the Law's Right to Confidential News Source Evidence,
Greenwood Press, Westport, Connecticut, 1979, pp 9-10

3 Thomas Jefferson, in a conversation with Baron Humboldt, as quoted in The
Home Book of American Quotations, Gramercy Publishing Company, New York,
1986
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confidence in the Chair based on this evident political intervention in
editorial affairs of The Age, and his stated predetermination of the
committee's findings relating to the Fairfax takeover. Unfortunately, this
motion was lost on the casting vote of the Chair.

1.14 Tt is noteworthy that the Chairman's report makes no reference
whatsoever to his numerous indiscretions. This serious omission is but one
example of the selective nature of the presentation of evidence in the
majority report.

Matter of sub-judice

1.15 Another reason for the inquiry being brought into public dispute was
its approach in a matter of sub-judice. Shortly after it commenced taking
oral evidence, the committee was apprised of the fact that one of the
witnesses before the inquiry, Mr Mark Burrows, who was the adviser to the
Fairfax receiver, had become a subject of a claim for damages to the sum
of between $140 million and $200 million in the Federal Court. Solicitors for
Mr Burrows advised the committee that his attendance as a witness had the
potential to place at risk the defence to his case and would thereby be
prejudicial to the proceedings in the Federal Court.

1.16 The government senators again place on record their opposition to the
committee resolution which required the attendance of Mr Burrows and his
colleague, Mr White. The government members of the committee also place
on record the fact that, when Messrs Burrows and White attended to give
evidence, they refrained from asking questions of these witnesses. These
witnesses attended the hearing in the company of their instructing solicitors
and a senior member of the bar, Mr Stephen Charles QC. Having regard to
the fact that Mr Burrows will incur substantial expenses in defending the
claims which have been lodged in the court, it was indeed unfair that he had
to incur further expense in obtaining the services of legal assistance to
attend the committee hearing.

1.17 In pursuing Mr Burrows, the non-government members of the
committee appeared to be embarking on a deliberate attempt to build a
foundation from which other parties, opposing Mr Burrows in the Federal
Court action, could build a successful line of questioning. The government
members of the committee understand and appreciate the need for
Parliament to be a sovereign body which has a right to pursue lines of
inquiry independent of the courts. We also appreciate and uphold the
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principle that as soon as the proceedings of Parliament impinge in a
detrimental way on the deliberations of the court, restraint becomes an
imperative. Prima facie, as these proceedings will, ultimately, be brought to
trial before a single judge, it would appear that the committee inquiry may
not prejudice fair and equitable court proceedings. However, during public
hearings, it appeared from the line of questions that certain non-government
senators had determined that they would assist the plaintiffs in the court
action by discovering matters germane to the litigation, but irrelevant to the
terms of reference. To use a committee inquiry to advance the case of
litigants involved in civil proceedings is a dangerous precedent which should
not be repeated.

Summonsing former ministers

1.18 In relation to the extraordinary initiative of summonsing former
cabinet ministers it would have been prudent for coalition members to take
heed of the position taken by the conservative elder statesperson, Lady
Thatcher. Tn refusing to appear before a House of Commons select
committee she asserted the constitutional convention going back to 1945
that:

... prime ministers and former prime ministers do not give evidence to
select committees on specific issues.

Qo0

.. to nave accepted the invitation would have compromised the convention
for future prime ministers.”

Unfair attacks on public servants

1,19 The other issue, which has seriously undermined the inquiry's
credibility as a fair and impartial quest to make findings on media ownership
decisions, has been the pursuit of defenceless public servants acting under
the lawful directions of their Minister, the Treasurer.

1.20 From the outset the Treasurer has correctly insisted his right to decide
that the evidence of a public servant in relation to certain matters before the
inquiry should be the subject of public interest immunity. The government

" The Guardian 20 May 1994
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members agree with the claim of the Treasurer for public interest immunity
as expressed in his letter of 10 February 1994. Iaving been informed of this
clear and unequivocal stand, the committee was legally, morally and
politically obligated not to pursue public servants, attacking their integrity
as competent and professional custodians of public policy and administration
in Australia. As will be argued in chapter 2, the government has a long
standing legitimate legal right to claim public interest immunity in respect of
matters integral to the national importance and interest. In the case of the
1991 and 1993 decisions the government has justifiably and correctly claimed
that right and it is not for the committee to challenge that decision.

1.21 In pursuing their ill judged causes, non-government members of the
committee have intimidated public servants by subjecting them to court
room style adversarial lines of questioning without their having access to
legal counsel and rights of appeal. These public servants have been the
subject of repeated and unrelenting questions, attacks in the media on their
integrity as professional servants of the executive and personal abuse
contrary to the Australian ethos of a 'fair go for all'.

1.22 On several occasions these public servants have been reminded of the
provisions of the Parliamentary Privileges Act, including on one occasion a
reminder via a program on a national television current affairs program, that
the committee may consider the penal provisions of the Act in the event of
public service witnesses not cooperating with the inquiry. It is a credit to
their professionalism that these public servants have not reacted adversely
to the badgering and taunting tactics of the non-government members of the

mquiry.

1.23 One of the public servants indicated the difficulty which he faced in
responding to a threat from the Chair that the committee might draw
adverse inferences which 'may reflect on [his] competence or integrity' but
in responding in the way that he did he demonstrated clearly that certain
members of the committee had abandoned the principles of natural justice
which should underpin any parliamentary inquiry:

In circumstances where there is an ailegation about something and the
person concerned is not in a position to respond, for one proper reason or
another, [ would have thought that it was proper for the Committee to
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conclude that person was not in a position to say anything about that
matter."”

1.24 When threats failed, certain members of the committee resorted to
infantile questions intended to ridicule, for example:

Dr Roberts: ... My position was that when I left FIRB [ moved into a
totally different kind of job.

Chairman: And we leave everything behind. We turn the
memory off, do we?'®

1.25 Their treatment extended to interviews reported in the press and was
defamatory in the following excerpt from The Canberra Times of
14 April 1994:

Senator Alston told Mr Willis on Tuesday that unless Mr Pooley answered
questions, adverse findings could put his reputation as a competent public
servant responsible for the prudential control of superannuation assets

amounting to many millions in question.17

1.26 The majority report contains numerous asides and implied reflections
on the integrity of the public servants who were following the legal
instruction from the Treasurer. For instance, the report says, in chapter 3,
under 'FIRB's treatment of AIN"

.. the FIRB officers involved in preparing the Minute of 5 December 1991,
relied on the direction from the Treasurer not to discuss FIRB advice to
the government to cover their inability or unwillingness to answer general
questions about how they obtained the source information about AlIN.

Despite repeated invitations to do so they did not put any legal advice
before the committee or attempt to justify their refusal to cooperate other
than to read the text of the Treasurer's directives.

Indeed, Mr Pooley's prediction, that the commitiee would discover that Dr
Roberts could not recall vital matters, strongly suggests that the two men,
who currently work together at the Insurance and Superannuvation

15 Evidence of Mr G Pooley p 642
16 Evidence p 700

Y7 The Canberra Times 14 April 1994
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Comrmission, had agreed to seek refuge in memory loss rather than seeking
to publicly justify their actions.

1.27 These references and many others attempt to gratuitously attack the
character and probity of the public servants involved by building a sense of
mystery around their behaviour. The report uses terms attacking their
memories, 'intellectual capacity’ and 'status in the public service’ and uses
expressions such as ‘highly questionable', 'negative attitude', 'non-
cooperation', 'shield behind the Treasurer's claim’, 'unsatisfactory witness', a
'mind to deny the committee information', and makes the threat that 'public
servants need to consider their positions'.

1.28 It is an abuse of Parliamentary privilege and of due process for the
committee majority to make judgements such as the following in chapter 3:

In the light of Mr Pocley's refusal to proffer any explanation he cannat
complain about the suggestion that he might have been seeking to cater to

the perceived prejudices of his political masters.

1.29 Such comments are an unwarranted slur on a public servant who has
followed the directions of his minister. The Westminster system has a non-
political public service, but the committee has attempted to link the actions
of a public servant to a political line which it takes against the motives of
the government. This is unparliamentary and should be withdrawn.

Flawed treatment of evidence

1.30 The majority report is a flawed document in that it is not a true and
accurate reflection of all the evidence taken during the inquiry. Its selectivity
severely undermines its credibility as a reputable parliamentary report. The
treatment of Mr Black's evidence is but one glaring example of this selective
approach to the analysis and synthesis of evidence. In chapter 4 of the
report, the committee is inclined to believe Mr Black's version of a meeting
he had with Messrs Hawke and Kerin about levels of foreign ownership, in
spite of the fact that both parties strongly contest each other's recollection
of events, Having decided in favour of Mr Black in this instance, the
majority members of the committee came down against him in respect of
recollections of meeting between Mr Black and Dr Hewson. Whilst for the
coalition members on the committee this is a most convenient political
finding, it has no evidentiary basis.
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1.31 Yet another example of the selective and less that honest use of
evidence can be found in chapter 2 where it is noted that the inquiry was
examining one of the 'most contentious foreign investment decisions
probably since the war'. This opinion, the view of a single witness (Mr Mark
Burrows), was strongly contested by Mr Pooley, the executive member of
FIRB for ten years, whose evidence on this matter has not been included in
the report. Having cited the views of Mr Burrows, it would also have been
proper to refer to other significant government decisions on foreign
investment that were mentioned in evidence. For example, The Herald and
The Weekly Times case, and the Arnotts biscuits takeover come to mind as
foreign investment decisions rivalling the Fairfax cases. Giving the evidence
of Mr Burrows such singular prominence was a feeble attempt to ascribe to
the inquiry an importance which it did not deserve.

1.32 In chapter 3 of the majority report headed "National Interest” - does
FIRB know what it is advising on?' there appears a selection of quotations
from a number of witnesses. This highly selective use of evidence does not
recognise that the national interest is a complex term which only assumes a
meaning in the context of decisions on actual foreign nvestment proposals.
The snide use of the quotations is in effect a smokescreen to obscure the
inability of the non-government members to reach a conclusion on their
definition of the term national interest. Nowhere in the report is there a
majority committee view on what the national interest should embody.

1.33 The status of AIN's bid vis-a-vis foreign investment rules is yet another
issue which has been the subject of selective treatment in the majority
report. The report ignores important evidence from former Treasurers
Dawkins and Kerin, previous Prime Minister Hawke and members of FIRB
which repeatedly stressed that FIRB had no obligation to examine the AIN
bid. The AIN proposal was a domestic bid and it did not come under the
provisions of the Foreign Acquisitions and Takeovers Act. These expert
witnesses again and again informed the committee that the decision on AIN
was in the hands of the receiver to the Fairfax group of companies, not the
government.



CHAPTER 2
PUBLIC INTEREST IMMUNITY

The basis for the government's public interest immunity claim

2.1 Public interest immunity is a long-standing defence which duly elected
governments have claimed in not giving certain information to the courts or
the Parliament. It is not a new defence which has latterly been invented to
thwart the Senate Print Media inquiry. As the Clerk of the Senate points
out 'from time to time the executive government has claimed a right to
instruct its officers to refuse to appear, to give evidence, or to produce
documents in response to a demand of a House or a parllamentary
committee' and this right 'has not been adjudicated by the courts.”

2.2 The fact of the matter is that the government has claimed its public
interest immunity on the strongest of grounds. Its behaviour in this case is
entirely consistent with its stance in respect of FOI cases involving the
release of FIRB documents. The long-standing FIRB practice has been to
accept documents which contain commercial-in-confidence material and to
maintain that confidence. These confidential documents are considered by
a non-statutory board of advisers which prepares confidential advice for the
Treasurer. The Treasurer correctly points out that the advisers have been
appointed on the condition that the advice that they prepare will be treated
confidentially.

The reasons for confidentiality

2.3  The Treasurer further correctly points out that the advice tendered by
the Board, if released, could come into the hands of competitors and cause
commercial harm to the firm providing information to the Board. The
Treasurer's view is that the release of the advice could damage the
reputation of Board members and might harm their business or commercial
interests. Moreover, the Treasurer is of a view that the release of the
information could reduce the capacity of the Board to provide frank and
candid advice in the administration of foreign investment policy.”

1 Evidence p4

? Treasurer (the Hon R Willis), Treasurer's letters re public interest immunity, 10
February 1994, Appendix K p 161



Dissent 18 The Fairfax Inquiry : A Parliamentary Black Hole

2.4 The government members of the committee believe, therefore, that the
government has a consistent and well founded policy for maintaining
confidentiality in relation to foreign investment decision and has made a
strong case in favour of its claim for public interest immunity.

2.5 The evidence of former Ministers Hawke, Kerin and Dawkins confirms
the weighty arguments against the breaching of confidentiality. It is widely
recognised that if confidentiality is removed in governmental proceedings,
inevitably there would be less frankness and candour in debate and advice.

2.6 The United States' experience is also persuasive in this matter. As
early as 1787, during the framing of the Constitution, one of first ruies to be
adopted required that all deliberations remain private. Madison, in
particular, held the view that certain aspects of government required
confidentiality because in private discussion 'no man felt himself obliged to
retain his opinions any longer than he was satlsﬁed of their propriety and
truth, and was open to the force of argument

2.7  Similarly, were advisers' opinions, like those given by public servants,
to be placed in the public light, it is reasonable to assume that their input
would become less frank. The former Hawke/Keating government ministers,
in their testimony before the committee, all agreed that this undoubtedly
would be the case, with one going as far to say that the advice would
become 'vapid and useless.® Government officials aim to make as well
informed decisions as possible. In order to do so they seck counsel from a
wide range of sources. If the advice is limited in any way, so is the
government's capacity to make the decisions which benefit the entire nation.

2.8 Itis acknowledged that it is the responsibility of elected ministers, who
are responsible to the Parliament, to make decisions. They do so after
careful consideration of all the information and advice given to them, and
are thereby accountable for their decisions. It is, therefore, the prerogative
of ministers to choose whether or not they should disclose their advice. If
they were to take a more public role, advisers would not only jeopardise the

¥ (Cass R Sunstein, 'Government Control of Information', California Law Review,
vol 74, no 3, May 1986, p 895

* Evidence of the Hon J Kerin p 462
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credibility of ministers' decisions, but would also obstruct their role as
'essentially anonymous, professional, fearless advisers."”

Views of Mr David Jackson QC

2.9 The senior legal counsel to the committee, Mr David Jackson, QC,
acknowledges the right of governments in determining the release of
important information to a parliamentary committee:

In deciding whether to press a question or require the production of a
document, the committee should take into account the views of executive
gavernment. They are to be respected and in many instances, one would
expect them to be accepted as a matter of course. They are not, however,
decisive,

There seems to be also no reason why such views might not be expressed
strongly by the executive government, and no reason why that government
should not tell its employees, former employees, advisers and former
advisers, and its own former members, that it intends to claim that the
questions should not be answered or the documents not produced.®

Q00

One view is that the committee is entitled to have all such questions
answered, but has a discretion not to insist upon that course where it
would be inappropriate to do so, as for example, where it would not be in
the public interest that disclosure should occur, The other view is that the
Houses of Parliament are not entitled to compel answers to all questions
which they might ask, but obliged to respect certain privileges and
immunities inciuding a "public interest immunity', somewhat analogous to
that applicable in courts of law.’

2.10 According to Mr Jackson, even the Senate Privileges Resolution
recognises that there may be legitimate grounds on which witnesses can
object to answering certain questions. Resolutions 1(10), 6(12)(b) and
6(13)(c) also contain some qualification to the non-government members'
view that all questions to witnesses must be answered. The latter two

Evidence of the Hon J Kerin p 500
Appendix E p 28

7 Appendix E p 44
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provisions contain the words 'without reasonable excuse'® Commenting in
the abstract on this matter, Mr Jackson suggests that whilst a parliamentary
committee has the power to ask certain questions, that power would not
'ordinarily be exercised where there was a significant contention that the
"national interest” would not be served by compelling the answer'.” Mr
Jackson expresses these views in the abstract because it is his view that the
resolution of public interest disputes is ultimately a matter for the Senate
itself.1> This point was also made by the Clerk of the Senate in his advice
on the compulsion of witnesses which indicates that, all things being equal,
public interest immunity will ‘continue to be dealt with case by case as a
matter of ];laolitical dispute and contest between the Senate and a
government.'!

2.11 Mr Jackson's advice employs the analogy of how the courts would
treat the class of documents which the non-government members of the
committee have sought from the Treasurer. This type of analysis was used
by the landmark Senate 1575 Report on Privileges.”* Having noted the
Treasurer's classification and description of FIRB documents, Mr Jackson
concludes:

If the correctness of the claim for public interest immunity were to arise
for consideration in litigation, my own view wouid be that Category 1 of
the material to which the Treasurer's letter refers, i.e. advice from FIRB
or from the Treasury to the Government, would be regarded as falling
within a class to which a claim for public interest immunity might
successfully be made. Whether the claim would be sustained would depend
on other factors, such as the time which had elapsed since the advice was
given. I think it probable, however, that the claim would be upheld.”
femphasis added]

¢ Appendix E p 45
Appendix E p 46

Y Appendix E p 46-47

11

Evidence p 4

12 Senate Standing Committee of Privileges, Report on Matters referred by the
Senate Resohnion of 17 July 1975, Senate, Canberra, 1977

3 Appendix E p 53
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2.12 This opinion by Mr Jackson plainly frustrated the non-government
members of the committee. They expressed this frustration by suppressing
the advice for some time, and calling on Mr Jackson for supplementary
advice. Their objection to Mr Jackson's analogy with the courts was based
on their dissatisfaction with the conclusion which it yielded, not with its
logic. Mr Jackson had used the same analogy as the 1975 committee report.
The majority report refers to Mr Jackson's use of the analogy as 'gratuitous’.
We do not believe that this part of his advice was gratuitous. His analysis
was pertinent, and no attempt to denigrate Mr Jackson on this matter can
change the impact of his advice.



CHAPTER 3

FOREIGN INVESTMENT POLICY
AND PROCEDURES

Introduction

31 The government members of the committee acknowledge and
appreciate the significant contribution which foreign investment has made
to the Australian economy during the past decade. Labor government policy
on foreign investment, which has been designed to ensure that Australians
reap the benefits of the new global economy, has brought new technologies,
opened new overseas markets, created employment opportunities and made
the domestic economy more competitive. To a large extent these
considerable achievements are a by-product of the sound domestic and
external economic management of the Hawke and Keating governments.

3.2 We recognise that these advances occurred within policy constraints
to limit the extent of foreign control over Australian economic interests. We
also recognise that, in part, these limits were based on a responsible
approach to ensuring that the Australian culture is allowed to coexist with
overseas cultures. Of equal importance is the fact that Australia's economy
is small in world terms. If there were unlimited foreign investment, there
would be a real risk that local firms would be taken over or, in the short
term, priced out of the market by more powerful overseas interests. This
would result in less competition in the longer term. Another consideration
is that there are industries which are part of the national infrastructure, for
example, defence industries, which should remain in Australian hands. It is
with these sorts of considerations in mind that we support a mature policy
stance to foreign investment and the concomitant development of
procedures which will achieve the policy goals.

3.3 The print and broadcast media are key areas of economic and cultural
activity which will need effective and on-going regulation. To this end, we
support the need for overseas ownership limits on print media and other key
industry sectors as enunciated in the government's current policy.

3.4 However, given the highly political nature of this Senate Print Media
inquiry and its rather narrow terms of reference based on two particular
decisions of FIRB with a focus on media ownership, it is extremely difficult
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for us to make findings on foreign investment policy generally.
Notwithstanding this, we believe that before the commencement of the next
cyclical surge of capital inflow the government should implement changes to
our foreign investment procedures. We also believe that there is widespread
community support for these changes.

35 Accordingly, we have made recommendations which focus on
increased consultation, the introduction of public notification of proposals,
enhanced reporting requirements and, finally, improvements in policy
compliance procedures.

Increased consultation

3.6 In assessing the merits of applications under the government's foreign
investment rules, it is of critical importance that the FIRB have access to the
widest possible sources of expertise and advice. In the more significant
foreign investment proposals this will mean that advertisements will need to
be placed in the national press inviting public comment. In developing
procedures to reflect this imperative, a balance between commercial-in-
confidence and privacy considerations will need to be struck with the need
to assess properly the national interest. However, these processes have time
and cost implications which will need to be factored into any changes. The
current time limits imposed on the FIRB process may need to be extended
beyond the 30 day examination period and the 90 day period for the issue
of an interim order (sections 22 and 25(3) of the Foreign Acquisitions and
Takeovers Act (FATA).

37 Provided overseas investors are alerted to these new rules and the
process is conducted in a fair and consistent manner, there should not be an
adverse impact on foreign investment flows.
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Recommendation

Recbmme'ndati'o'n“ No" 1:

That FIRB processes be restructured to permlt a more 0pen and
consultative process which will ensure that FIRB has access to a range

- of expertise and commulity 1nput on the merlts of prOJects relatlve to
the national 1nterest :

Enhanced notification

3.8 Notification of proposals, decisions and, where appropriate, reasons
for decisions, is another important feature of any changes designed to make
FIRB a more open and consultative organisation. The government members
of the committee believe that FIRB should be obliged to issue press releases
on all major approved proposals, all rejections and all proposals for which
orders have been issued under the FATA. The system of notification should
be applicable to investments which exceed a certain threshold value, say $50
million. Reasons for decisions should be published for those investments
which exceed the threshold value and any caveats or conditions attached to
decisions should be specified and published.

Recommendation

_ Recomniendation No 2

That FIRB develop a comprehenswe system of notlﬂcatlon Wthh
_involves the publication -of  significant decisions, - the publicationi of
- reasons for these decisions and the publication of condmons appllcable
- to approved proposals - oy

Reporting strategy

3.9 We believe that FIRB should develop a comprehensive reporting
strategy which meets the information needs of both the Australian
community and potential overseas investors. The strategy should include
provisions for publication of FIRB Quarterly Monitors which will contain
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statistics relating to applications, FIRB decisions, the aggregate dollar value
of foreign investments, and a description and analysis of emerging foreign
investment trends.

3.10 The Monitors could include case study material on recent applications
and information about the success or otherwise of previous decisions. Where
applicable, reference could be made to 'follow up' on compliance matters
and other regulatory activities.

Recommendation

Recommendation No 3

That FIRB develop a comprehensive community and investment cIi"cnt
‘reporting strategy designed to engender certainty and confidence in
_Australia's foreign investment policy. . . - - :

Compliance activities

3.11 As foreshadowed in the previous section, the government members on
the committee believe that FIRB needs to develop a more pro-active
compliance strategy. It is important that investors adhere to the conditions
of any FIRB decisions and comply with Commonwealth and State law. In
the event that an investor breaches the terms of a FIRB decision, FIRB has
an obligation to detect such breaches and formulate an appropriate
response.

Recommendation

Recommendation No 4

That FIRB develop a plan of action to ensure that it monitors progress -
‘on those projects for which have been given-approval subject to special
_conditions.” Breaches of FIRB decisions should be the subject of
appropriate FIRB action as provided for in FATA. - ”
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Independent Newspapers Pls (INP) and Australian Provincial Newspapers
(APN)

3.12 INP, an overseas consortium informed the committee of its interest in
acquiring an even greater shareholding in APN, 'to the maximum allowable'.
Currently, in accordance with ownership limits imposed by policy, it holds
a 25 per cent share. INP expressed satisfaction with the ownership
guidelines, but submitted that a special case could be made for the
government permitting a relaxation of these limits, particularly as applied to
regional newspapers. INP believes that, as concentration of ownership
occurs, foreign ownership limits may result in an even greater concentration
of the print media in the hands of a few domestic firms. Should the cross-
media rules be relaxed, there would be an even greater likelihood of
concentration.

3.13 In making this recommendation, INP pointed out that the policy
should distinguish between the capital city and provincial newspapers, citing
its belief that the coverage and editorial policy of the major national dailies
has a far greater potential to impact on 'national life and thought'.

3.14 The government members of the committee are of a view that INP's
arguments do have a number of persuasive qualities which should be further
examined. As the terms of reference did not require the committee to report
on the matter and as competing evidence was not taken, we are not in a
position to come to a conclusive view. But the matters raised by INP should
be the subject of government examination in the context of the enhanced
procedures which have been identified in the recommendations in this
chapter. Those procedures would allow the Australian community and INP
an opportunity to participate in an open and informed process which would
allow the government to make a fair and well-reasoned decision on the INP

application.
Policy backflip on part of coalition members

3.15 In an attempt to salvage something from the ashes of the balanced
coverage' component of the inquiry, the coalition members of the committee
have decided to recommend changes to the nature and shape of FIRB. This
decision is both cynical and hypocritical. The Coalition Policy in 1990 stated:

1

Evidence p 313
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We will ensure that there is a more effective review and monitoring of
foreign investment in Australian enterprises. This will be done through the
Federal Treasury, rather than by a costly Foreign Investment Review
Board.?

3.16 Likewise, the 1989 coalition policy statement called for the abolition
of both FIRB and general controls on foreign investment.®> These two
statements confirm the sheer hypocrisy of the policy U turn of the coalition
parties. It is therefore difficult to give any credence to the recommendations
in chapter 10 which call for changes to foreign investment policy and
procedures.

Press release by Senator Alston

3.17 The other 'backflip' worthy of note is the change in attitude by the
Coalition members to the Tourang consortium. The majority report both
explicitly and by inference is hostile to Tourang. Yet, when the 1993 decision
was made, the chair prepared a media release in support of the decision to
permit Tourang to have a greater stake in Fairfax:

The coalition is not opposed to an increase in the level of foreign direct
ownership investment in Fairfax...*

3.18 Senator Alston's statement also acknowledged:

Any increase in foreign ownership, particularly in the area of the media is
a vitally important and sensitive issue which sends signals to both domestic
and overseas investors and must take full account of all the relevant
tactors.

Australians are entitled to expect that a government will only approve an

increase in direct foreign investment where there is a compelling case to

do 30.5

23

Liberals and Nationals, Northern Queensland Policy, 1990

3 Liberal and National Party Economic Action Plan, "Economic and Tax Policy',
Qctober 1989

4 Media release dated 20 April 1993

> Media release 20 April 1993
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3.19 The very words in this release acknowledge the correctness of the
government's 1993 decision. The coalition was not opposed unless there
were compelling reasons. In the case of the 1993 decision - there were
compelling reasons. These reasons were given in the Treasurer’s statement
at the time, and in the Prime Minister's statements since. They related to the
large investment in new equipment required at Fairfax and to Mr Blacks
need for a measure of control in order to implement these improvements.

Conclusion

320 Throughout the inquiry it has been quite apparent that the
government has an effective overall foreign investment policy. That policy
is superior to the 'no policy' of the opposition, which in the case of Fairfax,
for example, would have permitted up to 100 per cent foreign ownership in
the major Sydney and Melbourne broadsheets. The government has
manifested a consistent policy in respect of the maintenance of a FIRB,
whereas the opposition policy has been an 'on/off' arrangement based on
political opportunism. Had the Liberals won the 1993 election it is likely that
their economic rationalist tendencies would have resulted in the abolition of
FIRB and the commencement of an 'open slather' foreign investment policy.
We therefore find the position on foreign investment which they have taken
during the inquiry to be gross hypocrisy.

321 The preceding recommendations have been predicated on FIRB
continuing to be a viable and effective organisation responsible for providing
government with sound foreign investment advice. The significant difference,
however, is that under our recommendations, in keeping with the trend for
a more open government, which is a hallmark of the Keating government,
FIRB's processes will be more open and transparent.



CHAPTER 4
BALANCED COVERAGE

The 1992 conversation

4.1 The trigger for the establishment of this committee were the remarks
made by Mr Conrad Black in his autobiography A Life in Progressregarding
a meeting with Mr Keating. Those remarks have been taken out of context,
exaggerated in importance and turned into the basis for a futile inquisition
into possible 'deals' between Mr Black and the Prime Minister.

4.2 This sensational beginning to the process set the theme for the
workings of the committee under the Chair's leadership. The evidence upon
which the findings against the Prime Minister have been built, consists
mostly of material which should never have been used by a parliamentary
committee at all. The key texts used by the Chair have been Corporate
Cannibals and A Life in Progress. Corporate Cannibalsis a dramatised and
highly-coloured account of the 1991 Fairfax takeover. It was written by two
Fairfax journalists whose views were coloured by their perspective as
employees of a once grand enterprise which had been dragged through the
unpleasantness of receivership, takeover and re-adjustment. Their view of
events was flavoured with the conspiracy theories which commercial
competition generates and with some resentment of the new owners. This
book was referred to by the Chairman as a key document in his analysis of
events, despite the journalistic licence taken by the authors, who did not
appear before the committee to substantiate their numerous assertions.

4.3 A Life in Progress, Mr Black's autobiography, was equally inadmissible
as evidence but was nevertheless frequently given the status of evidence in
the majority report.

4.4 In the process of turning his business dealings and his meetings with
world leaders into narrative prose, Mr Black had unfortunately chosen at
times to link related conversations and events so as to give his tale
continuity. In doing so, he established a false sense of causality to events.
While it suited Mr Black's view of his own importance to portray all of his
meetings with the notable and the successful as somehow a meeting of like
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minds, witnesses have commented that in doing so, his narrative made all
other public figures subordinate players to his own interests.

4.5 This extraordinary approach to what constitutes admissible evidence
was to continue throughout the workings of the committee and into the
majority report.

4.6 The Chair's report includes countless references to newspaper articles
which were nothing more than speculation and rumour, even at the time. By
selectively including them in his report the Chair has given these reports a
status which is undeserved and he has continued to build a clumsy and
fantastic version of events which is held together by newsroom gossip.

4.7 The government members of the committee have been shocked by the
extent to which wild conspiracy theories and extraordinary suppositions have
been given credibility by the committee simply because they were printed
in the press or broadcasted by the media.

4.8 Unfortunately, those in public life are often the target of the unstable
or the malicious comment and there are many people who enjoy speculating
on what may have happened in any major event when the orthodox
accounts are not sufficiently exciting for them.

4.9 This committee, for instance, like many others, has had its share of
submissions from extremists from the left and the right. We have received
letters claiming that the Fairfax takeover is part of an internatiopal
conspiracy to plunge the world into a new 'dark age' and that it is linked to
global attempts to destroy the monetary system and the world as we know
it.” What has been more disturbing, however, is that in the case of this
particular inquiry, with an opposition majority hostile to the government, the
Chair has seized on the conspiracy theories which he felt had most
credibility and has endorsed them.

4.10 The purpose of this committee, from its very establishment by the
Senate on the motion of Senator Alston, has not been to find the truth but

! See for instance, Malcolm Turnball's comments on Mr Black's version of events
in Evidence p 137

% Craig Isherwood, National Secretary, Citizens Electoral Councils of Australia
Group, Submission, 27 April 1994
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to find the most plausible version of the conspiracy theories in the media
and to endorse it by whatever means.

4.11 This process began with the terms of reference and that initial
willingness to seize on a trivial piece of self-aggrandisement in an
autobiography. It has continued through to a report cobbled together from
hearsay reports and from anecdotal evidence by media speculation feeding
off itself.

4,12 At the time of the publication of A Life in Progress, in November
1993, Mr Keating was attending a major APEC meeting in Seattle. When
Mr Black's comments from the book were raised with the Prime Minister by
journalists, it was during interviews concerning other far more serious
matters. Mr Keating's first replies were light-hearted and jocular. Aware that
there was no substance to the speculatlons raised with him, he accurately
referred to Mr Black’s comments as 'dust in the cracks of history.

4.13 Mr Keating's comments during a number of interviews at the time
reflected the same tongue-in-cheek attitude to the attempts by the media to
'beat up' a controversy. He was aware that the relationship between the
government and the media is continually under scrutiny, since as he put it,

.. there's no group more self-interested that the Fairfax journalists in the
affairs of Fairfax. The only rivals are the ABC and the affairs of the ABC.
Qutside of these two very articulate and self-interested groupings, the rest
of us are bystanders to the general media debate.*

4.14 Allegations of a relationship between politicians and Fairfax had
always been likely to be beaten up sooner or later, but right up until the
release of the book, it could have gone either way. As Mr Keating has many
times pointed out, it was actually Dr Hewson who had offered Mr Black the
most generous concessions on ownership and had the Liberals won the
election, the innuendo would certainly have been laid at their door instead.
As early as 24 October 1992, the 'Canberra Insider’ column of The Sydney
Morning Herald carried the comment by Tom Burton that:

3 Conrad Black, 7.30 Report, 22 November 1993

* The Hon P J Keating PM, Transcript of interview with the Prime Minister,
Seattle, USA, 19 November 1993
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Black this week was reported as admitting that he would have a better
chance under the Liberals, which no doubt will lead to a conspiracy theory
about the direction of Fairfax’s political coverage whenever an anti-Keating
story gets a big run in the lead-up to the election.’

4.15 Mr Keating, responded firmly to the 'deal’ allegations when they were
put to him in 1993. He repeated his response in the Parliament and in the
media.® Unfortunately, as they did not fit comfortably with the conspiracy
theories favoured by the Chair, the major parts of Mr Keating's remarks
have been omitted from the report.

416 From the time of its inception, Mr Keating was well aware of the likely
composition of the committee and of its predisposition to misjudge even the
most straightforward evidence. He chose to respond to its concerns in the
Parliament, but not as a witness because he was well aware that the
members were likely to do as they have: namely to bring the Sepate and the
Parliament into disrepute by the abuse of committee powers. There is no
precedent for the Prime Minister to appear before a Senate committee,
particularly a hostile one which sets out to denigrate the executive. To have
appeared would have been to allow the office of the Prime Minister to be
brought into the same disrepute. Messrs Black and Hawke were ample
evidence that an injudicious control of the privilege of parliamentary
committees by a weak Chairman seeking sensational press coverage can lead
to an exploitation of insignificant disagreements between public figures. In
its eagerness to uncover anything sensational, the committee encouraged
witnesses into pointless accusations and counter-accusations over details with
little significance.

5 Tom Burton, 'Canberra Insider', The Sydney Morning Herald, 24 October 1992

 The Hon P J Keating, Four Corners, 5 November 1990
The Hon P J Keating, PM, 14 November 1990
The Hon P J Keating, Lateline, 19 September 1991
Tom Burton, 'Canberra Insider', The Sydney Morning Herald, 24 October 1992
The Hon P T Keating, Transcript of interview with the Prime Minister, Seattle,
UUSA, 18 & 19 November 1993
The Hon P J Keating, 7.30 Report, 22 November 1993
House of Representatives, Hansard, 24 November 1993, p 3548
House of Representatives, Hansard, 25 November 1993, pp 3697 & 3740



Balanced Coverage Dissent 35

'BALANCFE
Mr Black and 'balance’

4.17 As a prospective foreign owner of Australian newspapers and later as
a current owner seeking to increase his share, Mr Conrad Black was
understandably sensitive to his image. Through his own research he had no
doubt established that there was anxiety in the community about his
interventionist tendencies elsewhere and his proclivity to right wing views.
It is not surprising then that he should be interested in dispelling such views
among the government and the public.

4.18 As the committee's report does show, the term 'balance’ was one
frequently used by Mr Black whenever in the country to emphasise his belief
in fairness.

4.19 In its dealings with government, business naturally tends to seek an
advantage by trying to understand and anticipate government policy. Mr
Black's initial reference to 'balanced coverage' was, therefore, not in
response to any specific request by the government for undertakings. It was
rather an attempt to anticipate government's views and run ahead of them.

4.20 The majority report has very selectively used instances of Mr Black's
statements on balance and attempted to link them to the government. They
have not, for instance, used his interview with the PM program of 25
November 1992, when Mr Black publicly slated Fairfax journalists for their
handling of a story of a poll which had disadvantaged Dr Hewson, nor the
coverage of the disciplining of the journalist responsible, which was referred
to in the Daybreak program of 9 November 1992,

Mr Keating and 'balance’

421 Mr Keating has already stated that for him the concept of 'balanced
coverage' was one of non-interference by the owner in the freedom of
expression of the journalists and editors.

422 Mr Black chose to summarise one element of those discussions by
using the expression 'balanced coverage'. He later admitted to the committee
that the term was his own and that Mr Keating had simply responded to it.
This was confirmed by Mr Keating in his own remarks. Mr Keating's only
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concern was that there be accurate reporting of news. Mr Keating made no
request for tavourable treatment.

423 As already stated, Mr Black is known for his strongly partisan support
of Mrs Thatcher and of Mr John Major in elections and leadership struggles
in the UK and for his interference in those issues via his newspaper. He is
a conservative newspaper owner and any attempt to link his views of
'balance' with those of the Prime Minister is patently absurd.

The federal government and "balance'

4.24 The principles of freedom of speech and accuracy of reporting are
well expressed in the Report News & Fair Facts, prepared by the House of
Representatives Select Committee on the Print Media in 1992. This report
and the deliberations of the government, as revealed by this inquiry, clearly
show that the government values freedom of speech and accuracy of
reporting very highly.

The public and 'balance’

4.25 In Australia we have as a community come to expect that newspapers
will exert their independence and comment in a forthright way on issues. We
are not accustomed to having balance within reports so much as balance
between the sum of all reports. But Australia does expect accurate and fair
reporting of all issues.

4.26 The Australian public is also aware of and accustomed to the editorial
culture of certain newspapers and is able to discount that element by
balancing between sources.

4.27 For instance, Fairfax's The Age newspaper has an ongoing tradition
of small '!' liberalism, a tradition which has been made more conservative by
its new management. Mr Forell, of The Age Independence Committee
stated that:

Politically, I guess that we have become more conservative, harder line in
economic policy. I do not mean that we have become realigned in a
partisan sense. I do not think that is true at all. But there is 2 different
feeling about The Age. The Age has always embraced what you might call
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small - ] liberal principles such as concern for the underdog. There is a
much harder line these days.7

428 Mr Kohler agreed that, under his editorship, The Age had been
conservative:

Senator Carr: Have you ever supported a trade union in an
industriai dispute, in the time that you have
edited The Age?

Senator Kernot: You mean editorially?
Senator Carr: Yes.
Mr Kohler: Probably not®

4.29 Mr Hoy, Deputy Chief Executive and Editorial Director at Fairfax,
went so far as to say:

Mr Hoy--Not a single Fairfax newspaper supported Labor in the final
analysis which is a source of irritation 10 me because that final decision is
not an easy one for editors to make. It is made after substantial
consultation with their senior staff. I feel that I would be in a very difficult
position now if any one of our newspapers had actually supported the
ALP. This is why I tried to explain to Senator Alston, when this inquiry
was first mooted, that I felt this was a dangerous inquiry to be forming. As
far as any question of balance in our newspapers is concerned, it was a
claim that could be completely thrown out with even a cursory examination
of the coverage of the election by our newspapers. Certainly the fact that
not one supported the Prime Minister at the election must have erased any
doubt anybody would have.

Senator LOOSLEY--Why did you use the word dangerous to describe the
comrmittee?

Mr Hoy--Because it is a free society and a free media and it should be
kept at arm’s length from po]itics.9

" Evidence p 361
8 Evidence p 304

? Evidence, p 195
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430 TIn the light of such a conservative stance from Fairfax editors and
executives, it is absurd that the committee majority has taken the line that
it did. In seeking to establish a conspiracy theory, they have attempted to
link the most conservative newspapers in the country with a Labor
government. This is in spite of the obvious and glaring difficulty in the
theory: that Dr Hewson, the leader of the Liberal Party at the time, had
offered a far greater ownership share to their proprietor. Had the editors
and executives any strong loyaities to Mr Black's commercial interests, and
had they intended to assist him in any way, support for a Labor government
would have been the last place to start. Similarly, for Mr Keating to have
attempted to change the journalistic, editorial and managerial culture at
Fairfax would have been like asking the leopard to change his spots.

431 To the extent that the committee did uncover evidence of change at
Fairfax, it was of the commercial kind, engendered by a new management
focussed on efficiency and return for investment. Whether this change has
been for the better will be judged by consumers, and demonstrated in
circulation figures for the papers.

The Labor party and "balance’

4.32 The position of the Labor party on media issues has been strong and
consistent. Mr Keating's actions have been in keeping with that platform and
directed towards confirming the diversity and independence of the
Australian media. Labor’s platform includes the following:

Print
Rule 41 Maintain and enhance freedom of the press, which is
a cornerstone of democracy
Rule 42 Promote the public's right to a full variety of views in
printed media by ensuring diversity of ownership
through:
aj strong cross-media ownership limitations;
b) limitations on the capacity of dominance in

particular markets by utilising all arms of
federal government auwthority including the
Foreign Takeovers Act, the Corporations Act
and the Trade Practices Act to ensure proper
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restrictions on  further print media
concentrations;

Rule 45 Provide assistance to those publishers who provide a
unique contribution to Australian literature.'®

MEETINGS AND DISCUSSIONS
The propriety of discussions between government and business

433 As Prime Minister, Mr Keating is expected to hold conversations with
a broad range of persons, including newspaper owners. This committee and
the House of Representatives Select Committee on the Print Media have
had considerable evidence and comment regarding conversations by
politicians with the media and its owners. It is well accepted that such
conversations do occur and are part of the free flow of comment and
opinion necessary for democracy. At various times most of the editors who
appeared before the committee made it clear that they had meetings and/or
telephone conversations with politicians from both sides of the Parliament.
The most striking instance of this was, of course, the Chairman's own widely
publicised telephone conversation with Mr Kohler in which he requested
'balance’ in coverage of Liberal policies.

4.34 This behaviour by the Chair led to a rash of newspaper headlines as
the media responded to this double-standard:

FAIRFAX CHIEF SAYS SEN ALSTON'S ACTIONS IMPROPER
— The Auvstralian Financial Review, 10 March 1994

PRINT INQUIRY CHIEF SHOULD STEP DOWN
— Courier Mail, 10 March 1994

MEDIA BOSS ATTACKS INQUIRY
— The Australian, 10 March 1994

FAIRFAX CHIEF TAKES ATTACK TO SENATOR
— Sydney Morning Herald, 10 March 1994

FAIRFAX BOSS CALLS ON ALSTON TO STEP DOWN
— Canberra Times, 10 March 1994

0" Australian Labor Party, Australian Labor Party Platform, Resolutions and Rules
as approved by the 39th National Conference, Hobart, 1991
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FAIRFAX EXECUTIVE CALLS FOR MEDIA INQUIRY CHAIRMAN
TO STAND DOWN
— Canberra Times, 10 March 1994

435 Time magazine summarised opinion by commenting that the Chair
'made a goose of himself."

Dr Hewson and Mr Black

436 At the time of the 1991 ownership decisions and routinely since, Mr
Black and other media proprietors have made a practice of meeting with
politicians from government and opposition in order to discuss issues of
mutual concern. Dr Hewson had such a discussion with Mr Black and it was
one in which he indicated total removal of limits to Mr Black's ownership:

The Leader of the Opposition, the rather Thatcherite and intelligent Dr
John Hewson, had already promised that if he were elected he would

remove restraints on our ownership.12

I met Mr Conrad Black on three occasions - July 1991, February 1992 and
August 1992. The last two meetings were essentially informal social
occasions. At these meetings I said to Mr Biack nothing more and nothing
less than what I have said publicly many times concerning the coalition’s
approach to the issue of foreign ownership of the Australian media. In
relation to that issue, I have said that the coalition parties do not believe
in specific foreign ownership limits simply because they do not work.*?

437 Whereas Dr Hewson made it plain that he set no limits on foreign
ownership, Mr Keating made a non-committal comment that the
Government would re-examine Mr Black's position if it were still in office.

4.38 This aspect of liberal party policy was elaborated upon by Alexander
Downer, the then Hon Shadow Treasurer when in a letter to the committee
he stated:

'l Kerry O'Brien, 'Bunfight of the Vanities', Time, 11 April 1994, p 13
2 Conrad Black, A Life in Progress, Random House, Sydney, p 433

B3 BEvidence p 719
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The Coalition believes that each foreign proposal ought to be assessed on
its merits, on a case by case approach, rather than through the application

of specific percentage limits on foreign ownership, !

439 The lack of detailed policy on foreign ownership provides a totally
inadequate framework for international investors to work within and allows
for maximum discretion at a political level.

4.40 It provides no security to the Australian people as to what level of
foreign ownership will be allowed under Liberal policy and does not refute
the open slather policy that Mr John Howard introduced in the 1980's.

4.41 It is easy to understand how Mr Conrad Black, after discussion with
the Liberal leadership, was assured that in his case, the Liberal party was
quite relaxed by foreign ownership levels without limit. In this context,
government senators on the committee can only be cynical about new found
and politically opportune Liberal concern about the operation of FIRB.

Whether there was an attempt to strike a deal

4.42 Several hundred pages of oral testimony and 35 written submissions
later, there is no evidence of Mr Keating striking a deal with Mr Black.

4.43 The Chairman has repeatedly attempted to pre-empt the findings of
this committee by publicly referring to a ‘deal’, so much so, that Mr Black
was forced to respond directly to his behaviour:

I would be remiss if I did not say, Senator Alston, that I looked at what
purported to be a transcript of a radio interview you gave approximately
a month ago in which you referred routinely to a deal between Mr Keating
and myself. There was no such deal. There has been no such deal. I do not
raise these points in any spirit other than to say that this issue has, to some
degree, been prejudged and it has been unfairly judged. To imply or to
assert that there has been any deal, much less that I confessed to or
proclaimed the existence of, such a deal or that the Prime Minister
confirmed it in his remarks in Seattle or elsewhere - any such implication,
assertion or inference is mistaken and, indeed, wrongs the individuals

involved.*

™ Submission 22 , 10 February 1994

Y Evidence p 646
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Mr Keating's actions

4.44 Mr Keating's statement on 18 November 1993 referred to a
commitment to reconsider Mr Black's application. That remark has been
widely misconstrued, as that commitment was no more than an undertaking
that the government would do its job. Mr Black, as a part owner of an
Australian enterprise, had asked about increasing his ownership. Mr Keating,
as the Prime Minister, had given an assurance that the government would
look at an application from Mr Black if it were forwarded through the
correct procedures. His undertaking was to do so without being tardy, not
an undertaking to deliver a specific outcome.

4.45 Regarding ownership it is obvious that the caucus allowed an
ownership level much less than Mr Black either then or since would have
liked. As Mr Keating put it on 26 November 1993

... let me just put the hypothetical. If you were right, 1 broke the promise,
didn't 17 Because when the statement came out in April, on 20 April, it
was 25 per cent, after a full Cabinet discussion. The fact is I never told
Conrad Black that I would consider his 35 per cent. He wanted 35 per
cent, he wanted 50 per cent, he wants 50-plus, he wants whatever number
gives him complete certainty, and he particularly wanted them because he
thought John Fairfax and Sons shares were cheap.'®

Mr Black’s actions

4.46 Mr Black's references to 'exercising discipline’ have been construed as
providing evidence of action to carry out a deal. In fact, however, while he
may have had some personal view that his was a strong line on propriety
and subsequent conversations with staff could have had some other
meaning, actual events and the evidence of his own editors and managing
editors, Messrs Hoy and Mulholland, indicate that no pressure was exerted
and no control exercised on the matter of editorial freedom. Mr Black's only
communication to the staff had been that they had the freedom to take
whatever line they chose.

' The Hon P J Keating, AM, 26 November 1993
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FAIRFAX NEWSPAPERS

Non-interference and the role of the ownership

4.47 The allegations of a deal regarding balance and election coverage are
refuted by events as they transpired. Regarding balance, it is plainly evident
that the newspapers were in fact left free by Mr Black to indulge the views

of their editors and did do so.

4.48 The committee has had clear and well-corroborated evidence from a
number of witnesses that the newspapers' stance in the election was solely

the responsibility of the individual editors.

Mr Hickie:

Similarly:

Chairman:

I will say one thing on the record: I have been in an
executive position on several of the Fairfax
newspapers now for the last decade, and I would say
that since Conrad Black became the principal
shareholder in the Fairfax group there has been, as
a matter of fact, the least interference, as in none, in
editorial matters that there has been - [ have been at
Fairfax for 18 years in total, and Conrad Black's
period of involvement in the share register of Fairfax
has coincided with absolutely no interference
editorially with what the papers are doing. That is in
significant contrast })Jerhaps with the past under the
old Fairfax regime.'

Could I perhaps for the record, seeing you are all
representatives of journals of record, ask you what
your comment is on Mr Black's subinission where he
says:

As Fairfax's ultimate principal shareholder, my
only initiative in respect of political coverage
in the Fairfax press was to ask the managing
director to ask the editorial director to request
to the editors of all the papers that they
endorse whichever party they wished but that
they ensure fair, professional and impartial
coverage in the best Fairfax tradition.

7 Evidence p 301
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Were any of you asked to speak to anyone in
those terms?

Mr Hickie: It was never conveyed to me.
Mr Cockburn: Nor to me.
Mr Kohler: I think I was told once to support whichever party 1

felt like supporting, I think I was probably told that.
Chairman: Was that gratuitous?

Mr Kohler: Totally gratuitous. But it was worth hearing. It was
great, it was good to hear.

Chairman: Positive reinforcement.

Mr Kohler: It is not something that would have been conveyed to
editors in the past at Fairfax. Editors in the past at
Fairfax would have been told who to support in their
editorials. Before the election during perhaps the last
couple of weeks of the campaign, the board would
have met and would have decided and would have
handed down the tablet to the editors and told them
who to support. Not only does that not occur, but we
were specifically told that it was not going to occur
and that we did not even have to tell them who we
were supporting if we did not want to.

Senator Carr: And you all supported the conservative parties.
Mr Kohler: As it happens, that is true, yes.
And again:
Senator Carr: Mr Hickie, you indicated that there is less

interference now in the editorial decisions than there
has been in the past. What was the nature of the
interference in the past?

Mr Hickie: 1 indicated, to be specific, that there is no
interference now, as opposed to there were regular
discussions under previous managements about why
certain stories had appeared in certain places, how

8 Fvidence p 307
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editors had justified them, general discussions about
placement of stories, the relative importance of them
et cetera. These were things that took place in
hindsight, where my line always was, if you have a
problem with how the editor has done something,
then get another editar. The current management
obvicusly believes that you put the editor in place
and you get the editor to edit. This is something that
indeed allows editors to do that. And there is, among
all the people who are in these sorts of positions,
common agreement that there is a significant change
in what might have been the case half-a-dozen years

ago.”

4.49 This freedom to comment was also verified by Mr Matthew Moore,
President of the Fairfax House Committee, on behalf of Fairfax journalists:

I guess one thing we would say at the outset is on one of the principal
issues before this inquiry, as to whether journalists were instructed to cover
the election in any particular way. We agree precisely with what Mr
Mulholland and the editors have said, that there was no such instruction

to any journalists as far as either of us are aware.”?

Written evidence

4.50 In addition, in the evidence submitted by the executive directors of the
Fairfax companies prior to the hearings, each categorically denied ever
attempting to interfere with or influence the coverage of federal politics or
the election. Similarly, the editors of the Fairfax newspapers stated that
none of the directors had ever approached them concerning their coverage
of election or political events:

Since 1988, successive editors of The Age have been bound by a charter
of editorial independence - signed by editors, staff members, management
and board members - that requires the affairs of the city, nation and state
and the world to be reported fully, fairly and regardless of any commercial,
political or personal interests, including those of any proprietors,
shareholders or board members.

Michael Smith

¥ Evidence p 303

% EBvidence p 345
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Group Executive Editor
John Fairfax Group Pty Limited”'

In response to yours [letter] of January 27, 1994, I wish to state that I have
at no stage asked any editor to take any particular political line and have
left this to their individual judgements. At no stage has Mr Conrad Black
or anyone else associated with him asked me to try to influence our editors
in their approach to political issues.

Stephen Mutholland
Chief Executive
John Fairfax Holdings Limited®

In particular, I had no conversation or communication whatsoever with
Conrad Black about either federal politics, or the Sydney Morning Herald's
coverage of it, at any point. That remains the case to this day.

David Hickie
Editor-in-Chief
The Svdney Morning Herald®

Independent study

451 The role of the owner was not so much apparent in this by his
presence as by his absence. Conspiracy theories regarding Australian
newspapers do not sit well with the facts. Australian journalists are well
known for their independence. The proprietor of the newspaper is one of
the influences least likely to shape their views. An independent study by the
Australian Centre for Independent Journalism in January 1992 surveyed one
hundred and five Australian journalists who cover economic, business or
policy issues across a range of publications. The study found that their
proprietors rated only tenth in importance of sources in providing guidance
of what to cover. This rated proprietors lower than academics, public
relations firms or think tanks in their ability to influence the journalist.
Plainly it is mischievous and misleading to build a conspiracy theory around
proprietorial intervention under the current regime at Fairfax or indeed
most Australian newspapers.

2 Submission No 20, 8 February 1994
2 Submission No 14, 31 January 1994

2 Submission No 9, 20 January 1994
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Election coverage

4.52 Beyond the understanding that there was no interference on the part
of the ownership, it has been well recognised in the evidence to the
committee that Fairfax newspapers largely supported the Opposition in the
last Federal election. This anti-Labor stance clearly does not constitute what
any person seeking a deal for bias would regard as satisfactory.

Mr Hickie: Well, all the Fairfax papers, except for the Sun-Herald in
Sydney, advocated a vote for the federal apposition. The
Sun-Herald in Sydney advocated no vote for either party;
nobody advocated a vote for the Labor party.”

4.53 So strong was the bias in some cases that the editors themselves had
misgivings. On 25 February 1993, the morning after Mr Keating's official
campaign launch, the headline 'Pork Barrel Republic' was printed across the
early edition of The Sydney Morning Herald The anti-Labor slant in this
was so blatant that the editor changed it outright. The later edition hit the
streets announcing 'Keating's $1bn Gamble'. This was actually just as loaded,
but less openly so.”

Headlines and political momentum

4.54 Mr Hickie, editor-in-chief of The Sydney Morning Herald agreed in
evidence to the committee that the momentum of the last days of an
election campaign is strongly influenced by newspaper headlines and
editorials. The effect of the Fairfax coverage can only have been negative for
the government and could not in any way have been construed as
supportive,

4,55 In the days leading up to the election all three of the Fairfax
newspapers featured articles with strong anti-Labor and pro-Liberal
sentiment. On the 12 March 1993, the day before the election, there was a

* Evidence p 294

¥ Evidence of Mr M Cockburn, p 288, "When [ saw the page proof at about 11
o'clock that evening, in discussion with various other people such as the night
editor, various page 1 editors, we made judgement that the headline which we had
thought earlier in the evening was a very clever headline was perhaps a little bit

m

too clever by half, a bit too "commenty™.
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clear bias towards the Liberals in the editorials. The headlines of the
editorials of the three papers read as follows:

IT IS TIME FOR A CHANGE
The Sydney Morning Herald

WHY HEWSON SHOULD WIN
The Australian Financial Review

WHY THE COALITION SHOULD WIN TOMORROW
The Age

4.56 Mr Hickie agreed that a 2%rowing number of Australians make up their
minds just before polling day.

FEditorials

457 Beyond the headlines, in the weeks approaching the election, Dr
Hewson and his party were either favourably mentioned or directly
supported numerous times in the editorial pages of the Fairfax Press:

Dr Hewson, for his part, has united a party which had been debilitated for
most of the past decade by the rivairy between the former leaders, Mr
Howard and Mr Peacock. No-one can now argue, as was the case in the
last few elections, that the Liberals stand for nothing. Fightback, an
unmistakably Hewson program, has unified the party and has also
cemented relations within the Coalition.”

In this election, we are recommending a vote for the coalition, precisely
because Dr Hewson is more prepared than Mr Keating to press vigorously
with that crucial reform process.®

4.58 In contrast, the editorials were critical of both Mr Keating and the
government for a perceived lack of national progress:

Since he became Prime Minister, Mr Keating has been much less
committed to the program of reform than he was during the years when he

** Evidence p 297
1 The Sydney Morning Herald (editorial), 12 March 1993

% The Australian Financial Review (editorial), 12 March 1993
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4.59

was federal Treasurer and the intellectual driving force of the Government.
The recession brought about a loss of nerve, an uncertainty about the
direction in which Australia should be headed.”

In his economic statement in the first week of the campaign, Mr Keating
proclaimed the Government's commitment to continue micro-economic
reform. However, the Prime Minister's ‘forward agenda' was just a
restatement of the very modest initiatives of the preceding 12 months,*

Although he [Keating] has tried hard to rejuvenate the Government, it is
showing signs of fatigue. It is time for a change.™

The Australian Financial Review even went as far as to run a series

of editorials featuring Dr Hewson's positions on several key issues:

HEWSON'S PRUDENTIAL INQUIRY

John Hewson is considering holding a Campbell-style inquiry into
prudential supervision if the coalition wins the elections ... another inquiry,
carefully focused on the difficult issues of prudential supervision is a good
idea - and not just because it would re-examine the painful failures of the
1980's.*

HEWSON'S STRONG POLICY LAUNCH

The real strengths of Dr Hewson's campaign launch was its strong
emphasis on building the economy's productive capacity and the absence
of any new spending promises.

... Dr Hewson has been much more disciplined than Mr Keating in his
spending and taxing promises, and has mainly confined himself to ‘one-off
measures that would boost spending in the short term, but make little or
no addition to the structural deficit in the medium term.™

29

The Age (editorial), 12 March 1993

The Australian Financial Review (editorial), 12 March 1993
The Sydney Morning Herald (editorial), 12 March 1993

The Australian Financial Review (editorial), 23 February 1993
The Australian Financial Review (editorial), 2 March 1993

The Australian Financial Review (editorial), 2 March 1993

Dissent 49
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DR HEWSON AND THE STATES

The financial markets will be relieved to hear Dr Hewson's assurance that
there will [sic] no new spending promises in today's campaign speech.”

HEWSON VERSUS THE ECONOMISTS

. there is little doubt that Dr Hewson's tax reform would encourage saving
and help growth in the longer run.*

Written evidence

4.60 In their written evidence, the editors of the Fairfax papers also openly
acknowledged their support for the Liberal party in the elections:

On the day before the March, 1993 Federal election, the .Age
recommended that its readers vote for the Opposition ... Editorials during

the campaign generally favoured the Opposition.
Alan Kohler, Editor, The Age’’

On Thursday, 11 March 1993 I rang Michael Hoy to snform him that, as a
matter of courtesy, he should be aware that the Herald was printing an
"Election eve' editorial on the Friday morning which, while avoiding any
strong support for either partly, concluded that 'on balance' we were mildly
advocating a vote for the Federal Opposition.

David Hickie, Editor in Chief, The Sydney Morning Heral®

SUMMARY

461 From the strong statements made by Mr Black, Mr Keating and
numerous witnesses, it is clear that the informal conversations between the
two men were unnecessarily blown out of proportion by the media and the
Opposition.

4.62 The 'evidence' used by the committee to judge what was said and
intended by both men has been largely hearsay and media speculation,

3 The Australian Financial Review (editorial), 3 March 1993
% The Australian Financial Review (editorial), 4 March 1993
¥ Submission No 9, 20 January 1994

3 SQubmission No 10, 21 January 1994
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which was not taken in hearings by the committee, but gathered from news
reports. It is unsound and untested material which does not bear close
scrutiny and which has been selectively chosen by the Chair on the basis of
its attractiveness for conspiracy theorists.

4.63 Both Mr Keating's and Mr Black's understandings and use of the term
'balanced coverage' were in reference to fair and independent news
journalism. Their definition of the term is in direct accordance with both the
public's and government’s understanding as well.

4.64 Mr Keating and Mr Black have firmly denied that any sort of a 'deal’
was made between them. Mr Keating responded firmly and unequivocally
to the Parliament and to the media at the time. The committee has
deliberately selected from his responses on the basis of the majority
predisposition to find fault regardless of the evidence. Evidence given by
executives and editors of the Fairfax newspapers supports this claim. Mr
Black was described many times as an owner not given to interfering in his
newspapers' inner workings. The 1993 Federal election coverage, which was
overwhelmingly in favour of the opposition in the Fairfax newspapers only
supports this claim further.

4.65 This inquiry has been a pointless and expensive exercise in deliberately
misunderstanding the trivia of public life at the taxpayers' expense.
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While T am in agreement with the majority report, I would seek to add the
following two comments by way of reservation:

The Foreign Investment Review Board

(1) The Australian Democrats principal motivation for being involved in
this inquiry was the opportunity it presented to examine the operation of the
Foreign Investment Review Board (FIRB).

This has been acknowledged by the other members of the Committee, for
example:

... I understand Senator Kernot's principal concern (has) rested with the
workings of the Foreign Investment Review Board and foreign investment
policy generally.

Senator Stephen Loosley, Senate Hansard, March 16, 1994

The term of reference referring to FIRB's operation was included at the
Democrats' insistence. Qur concern, and my concern, about the FIRB's
processes has been long-standing. It is demonstrated by this extract from my
first speech to Parliament:

... The other factor in this equation is the role played by the Foreign
Investment Review Board (FIRB). Currently, part time directors virtually
rubber-stamp foreign investment proposals, which are very rarely blocked.
Although there is a power of forfeiture of an asset, there is no investigation
into acquisitions by foreign buyers to ensure compliance with the law.

I do not think that is good enough.

The 1986 change in FIRB criteria for approval of acquisitions from
'economic benefit' to 'not contrary to the national interest' is an attempt to
defraud the people of Australia. ‘Not contrary to the national interest' to
the Treasurer simply means anything which will attract currency to
Australia in the short term.

Mr Deputy President, the long term effects of such a policy are already
being seen in the vertical integration of both the tourist and beef cattle
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industries in Queensland. It is not in the national interest for around 85
per cent of profits from these industries to flow from Australia.

Senator Cheryl Kernot, First speech, Senate Hansard, August 22, 1990

It is also demonstrated by a Private Senator's Bill which I introduced into
the Senate 18 months ago, on December 17, 1992. It sought to replace the
Foreign Investment Review Board with an independent statutory body, a
Foreign Investment Review Commission.

The text of my comments at that time and the Bill itself are attached to this
reservation.

Public accountability

(2) Special attention needs to be drawn to another matter which affected
the operation of the Committee and which goes to the heart of public
accountability.

The Treasurer directed certain officials not to answer certain questions or
produce certain documents. He did this by asserting that the information the
Committee was requesting attracted a public interest immunity.

Currently where such a conflict between the Executive and the Senate
occurs over the public interest of information, only penal remedies aimed at
the officials concerned exist to resolve the conflict (these were last updated
in the 1987 rewrite of the Parliamentary Privileges Act), or 'indirect’ punitive
measures such as disruption of the Government's legislative program.

Such assertions have previously adversely affected, amongst other things,
parliamentary examination of the Loans (Khemlani) Affair in 1974/5;
bottom-of-the-harbour tax schemes in 1981/2; and the Loans Council Inquiry
of 1992/3.

The ability of a Minister to prevent information being publicly scrutinised by
asserting - and not having to prove - that the release of the information is
against the public interest runs counter to all tenets of proper public
accountability.
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On March 23, 1994, I introduced into the Senate a Private Senator's Bill
[the Parliamentary Privileges Amendment (Enforcement of Lawful Orders)
Bill 1994] to remedy the "public interest impasse".

The Bill empowers the Federal Court to enforce lawful orders of a House
of the Parliament or a committee for the production of documents. Failure
to comply would be a punishable criminal offence.

Where an officer of the Commonwealth failed to produce documents
because of a direction by a Minister, the bill would empower the Federal
Court to make such orders as were necessary to obtain the documents,
unless it were proved that disclosure of those documents would be
substantially prejudicial to the public interest and that such prejudice was
not outweighed by the public interest in ensuring that a House of Parliament
or its committee could conduct inquiries freely.

The Bill would empower the Federal Court to find an offence proved
against the officer but not to convict the officer or impose any penalty.

The Bill of course does not apply to information explicitly protected by
current statute. The text of my bill is attached to this reservation.

I believe enactment of the Bill by Parliament would restore the proper
balance between Parliament and government in relation to the Parliament's
right to important information produced or held by government.

It would deal properly with the use of ministerial directions to intimidate
officials who are ultimately accountable to Parliament. It would deal
effectively with improper attempts by Ministers to conceal from Parliament
documents for which there can be no justification that they be kept secret.

The Senate's Privileges' Committee is due to report back on the Bill in
August this year. How it is then dealt with by the Parliament will be a test
for all political parties’ attitudes to long-term public accountability.



Reservation by Senator Kernot Reservation 7

Extract from the WEEKLY SENATE HANSARD Database
Date: 17 December 1992 (13:05} Page: 5322

MATTERS OF PUBLIC INTEREST

Foreign Investment in Australia

Senator KERNOT (Queensland) (1.08 p.m.}--The issue I want to raise is that of foreign
investment in Australia. In particular, I wish to raise the question of the level of foreign
ownership which is allowed in our print media, There is no legislative limit on the amount
of foreign ownership allowed in Australian print media assets. There is a reserve power
vested in the Treasurer to reject any proposal concerning foreign investment which is judged
to be contrary to the national interest, but this national interest test is 8o nebulous as to be
virtually meaningless. There is basically a total discretion with the Executive and ne

parliamentary or other control on the decisions.

Recent media reports indicate that the Foreign Investment Review Board is currently or
will soon be considering an application to allow an increase in foreign ownership of the
Fairfax group. Mr Conrad Black is apparently attempting to increase his holdings above 15
per cent and the United States investors are also apparently seeking approval to raise their
5 per cent non-voting interest. The Australian public is completely shut out of the decision
making process in this matter. As we have argued here many times, the media is a special
industry. It is intrinsic to modern life in so many ways and the impact of the media on our
culture and on the nature of our country is immense. Not only are our views on so many
subjects and especially the rest of the world influenced by the media, but the image of
Australia and Australians which is projected to the world is inexorably linked to our media,

especially print media.

It is for these reasons that the Democrats support legislation which limits the level of
foreign ownership of print media. We have such legislative control over radio and television
that we may ask why newspapers and magazines should be treated differently? Mr Bryan
Frith, writing in yesterday's Australian newspaper, made an interesting point when he said:

It must be presumed that Canadian publisher Mr Conrad Black would not seek formal
approval to lift his stake in press group John Fairfax Holdings to 25 per cent unless he
believed it would be forthcoming.

The office of the Prime Minister (Mr Keating) is reported as saying that no guarantees
have been given. I say to him that sure, we all know about the policy making processes in the
Labor Party. Prime Minister Keating decides all policy at the moment, often as a result of
a bet with Senator Schacht. Who in the Labor Party is left to care that Caucus set the

current limit only one year ago.

It is important to remember that it is Mr Dawkins, and only he, as Treasurer, who has the
power to refuse the application. Legally Mr Keating has no status whatsoever. Mr Dawkins
is on record as opposing any increase above the current arrangements. I think it begs the
question what exactly has changed which would justify any alteration. Why have investors
decided that now, of all times, is the appropriats time to apply for an increased holding?
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Normally this period is not good for investment; there is 8 lot of uncertainty on the outcome
of the election and hence on the commercial environment.

Surely it is inappropriate that media ownership policy is influenced by the stage of the
electoral cycle. If the Treasurer wishes to stop the increase he simply has to say so publicly.
I would contend that silence demonstrates a new flexibility on this issue which cannot be
justified by recent events. What is needed is a whole new regime of regulation of foreign
investment in Australia and to that end I seck leave to table for discussion purposes a draft
Bill and an explanatory statement proposing to reform the current foreign inveatment review

regime,

Leave granted,

Senator KERNOT-] thank the Senate and I seek leave to have the explanatory statement
incorporated in Hansard,

Leave granted.
The document read as follows--

This Bill concerns a matter of great importance for the longterm development and security
of this country. It concerns the economic sovereignty of this nation and it concerns the
standards which Australia imposes on the international investment community. This Bill is
not anti-foreign investment, it i3 unashamedly pro good foreign investment.

The Bill proposes to fulfil a promise made by the former Treasurer, Mr Phillip Lynch, on 1
April 1976 in the House of Representatives when the Foreign Investment Review Board was

established. He stated:

"Initially we will establish the Board by administrative action. It is proposed that it be
given a statutory basis as soon as possible."

Mr President, more than 16 years later, that proposal has been ignored by all of the 5
subsequent Commonwealth Treasurers. This legislation proposes to remedy that inaction by
establishing an independent statutory Foreign Investment Review Commission.

The Commission will take over the existing responsibilities of the Board and it will obtain
enhanced powers and responsibilities. I will detail those later, however it is important to
consider how an independent Commission will differ from the current arrangements.

The FIRRB has close administrative arrangements with the Commonwealth Treasury. There
is a branch of the Treasury, the Foreign Investment Branch, which provides services to the

FIRB.
The Board's primary function is to assist the Government in administering foreign
investment policy, The Board examines propasals by foreign interests to undertake direct

investment in Australia and advises the Government on whether they satisfy the existing
guidelines and hence should be spproved. So, in essence, the FIRB is simply an advisory

2
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body--the Treasurer has the final say on foreign investment matters.

There has been criticism that the Board is captive to the Treasury, which is under the control
of the Minister. Thus even though the Board may act independently, there is always the
appearance of the Board being captive to Government and hence being subject to political

interference in its deliberations.

This cloud could be lifted by granting the Board statutory independence and that is one of
the effects of this Bill.

A criticism which is levelled at the Board is that it is a "toothless tiger". Even in the relatively
rare circumstance where the Board advises the Treasurer to impose some conditions on a
foreign investment proposal, and the Treasurer agrees to such conditions, then there ia
absolutely no follow up to ensure that the conditions have actually been honoured. That is,
there is no compliance function routinely undertaken by the Board.

Clearly this will weaken the value of any conditions imposed on foreign investment and
should be remedied. A broad example concerna the development of land. There is a general
condition in foreign investment policy that foreign investors cannot speculate on urban land
holdings. Accordingly, acquisition of vacant real estate for development is generally allowed
where the development occurs within 12 months. There are many examples in Queensland
where this requirement has been breached yet no action has been taken against the investors

concerned.

Clause 6 of the Bill specifically provides that one of the functions of the Commission is to
ensure compliance by foreign investors with decisions made with respect to foreign
investment matters. This will ensure that voluntary compliance by investors improves, and
that the proper auditing of the conditions applied to investments will ensure that involuntary

compliance will also be improved.

The Bill proposes to grant to the Commission both the statutory duty to consider all
reviewable submissions on foreign investment and more importantly to make decisions in

respect of those submissions.

Currently it is & matter of administrative practice that reviewable investment proposals are
submitted to the FIRB. There is no statutory obligation that this occur. The Bill mandates
that the investor must submit his or her proposal to the Commission.

The Bill also proposes to depoliticise the process of approval by granting deliberative powers
to the Commission, The current advisory role of the Board will be replaced by a Commission

with a deliberative power.

There are numerous reasons for granting a deliberative role for the Commission. Firstly, in
practice the Board's advice is generally relied on &nd is the de facto decision maker. I believe

that this reality should be reflected in the legislation.

Secondly, under the current arrangements it is impossible to find out whether the Treasurer
acts on the advice of the FIRB or completely ignores that advice, This lack of transparency

3
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means that it is impossible to discern whether decisions are made on economic grounds or
on political grounds.

To overcome this problem, it is proposed that, although the Commission will be granted a
deliberative power, a reserve power to override any decision of the Commission will be left
with the Treasurer. That is, the final say will remain with the Minister. The Treasurer may
reverse or alter any decision and attach any eondition to any decision, however any such
reversal or alteration of a decision must be in writing and must be published in the Gazette
and tabled in both Houses of Parliament, with an explanatory statement, within 15 sitting

days.

This system will enable the public to be aware of the original advice on any proposal and the
changes imposed by the Treasurer and the reasons for those changes.

Schedule 1 of the Bill proposes to codify the principles which must be used by the
Commission in determining applications for foreign investment into Australia. The first of
these is the net economic benefit to Australia of the proposed investment.

This should not be a contentious matter, Surely it is reasonable that Australia aays to the
world--we welcome investment from outside this country as long as there is a clear economic
benefit to Australia, and the investment is not against the national interest.

The Government amended the Foreign Acquisitions and Takeovers Act 1975 during the
1980's to remove the "net economic benefit" test and replaced it with the deliberately nebulous

criterion of "not contrary to the public interest”.

Clearly this is Judicrous. Why shouldn't the Treasurer have the power to reject a project
because it doesn't provide any economic benefits?

The Commission will also have an important power concerning public enquiries into any
aspect of foreign investment in Australia. The Treasurer, or either House of Parliament will
have the power to refer any foreign investment matter to the Commission for enquiry and

report.

This could involve a particular investment proposal, such as the Multi-Function Polis or a
general reference such as an enquiry into the level of foreign ownership in a particular
industry. Members of the public would be entitled to make submissions and to appear before

these enquiries, thereby strengthening public participation.

The Commission will also have to establish and maintain a comprehensive register of foreign
investment in Australia. There is considerable public unease over the growing level of foreign
ownership in the Australian economy. This unease is fostered, in part, by the refusal of
successive Governments to establish a comprehensive register showing the level of foreign
ownership in Australia. Obsession with secrecy and with impugning the motives of those who
speak out about our future if we ngell the farm", are the usual responses of
Government--however these concerns about our longterm economic sovereignty continue to

represent legitimate community concerns.
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There is now a trend at the State level to establish registers of foreign investment in land.
Queensland led the way in this matter, Western Australia has recently followed suit and
there are Bills before the Parliaments of South Australia and Tasmania on thia issue.

The Commission will register all foreign investment, not just land, with appropriate
exemptions applying so as to minimise the administrative task, This register will enable the
community to know the extent of foreign ownership of Australian assets.

Currently the foreign investment policy of the Government is simply policy. There are no
legislative provisions for most sectors of the economy; broadeasting is an obvious exception.
This means that the control of foreign investment is dominated by the Executive.

This situation is defended as appropriate by some on the basis that great flexibility is needed
in this area. That approach is rejected by the Democrats.

The Parliament should decide upon the appropriate regime for foreign investment.
Parliamentary scrutiny should be needed before the rules are liberalised.

For example, in the One Nation Statement, the Government unilaterally increased the
thresholds below which foreign investment proposals are not examined, and abolished the
requirement for Australian equity participation in mining ventures.

With the stroke of a pen the Government decided that it will cease to examine proposals by

foreign interests to purchase or establish businessea with a value of leas than $50 million in
almost all sectors of the economy. This quite literally means that virtually every rural
property in Australia could be acquired by foreign interests, without the FIRB even
examining the acquisitions. Few, but this Labor Government, desperate for any foreign
capital, would argue that such a scenario is in the national interest.

This Bill is still in draft form. I am tabling it to encourage community debate on the issue
and I welcome feedback and suggestions for refinement and improvement.
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THIS 1S A DRAFT OF A BILL PROPOSED FOR INTRODUCTION IN
THE SENATE, CIRCULATED TO STIMULATE DISCUSSION ON

THE SUBJECT.

COMMENTS ARE WELCOME AND SHOULD BE ADDRESSED TQ:

SENATOR CHERYL KERNOT, THE S8ENATE, PARLIAMENT HOUSE,
CANBERRA ACT 2600

TEL: (06) 277 3745  or (07) B44 B155

FAX: (06) 277 3315 or (07) 844 3671

DRAFT

Foreign Investment Review Commission Bill 1992

9300820 1,230/23.2.1993 (8/93) Cat. No. 93 3508 1
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1990-91-92
THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALLA

THE SENATE

(SENATCOR KERNOT)

A BILL

FOR

An Act to establish a Foreign Investment Review Commission,
and for related purposes

BE IT ENACTED by the Queen, and the Senate and the House of Representatives
of the Commonwealth of Australia, as follows:

PART 1-PRELIMINARY

Short title
1. This Act may be cited as the Foreign Investment Review Commission Act 1992

Commencement
2. This Act commences on the day on which it receives the Royal Assent.
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2 Foreign Investment Review Commission Act 1992 No. 1992

Interpretation
3. In this Act, unless the contrary intention appears:
“Chairperson”™ means the Chairperson of the Commission;

“Commission™ means the Foreign Investment Review Commission established b

section §; - 5
“Commissioner” means the Chairperson, a Commissioner or a special
Comimissioner;
“Commonwealth authority™ means:
(a) a body or an authority established for a public purpose by or under a law
10

of the Commonwealth; or

(b) a body corporate:
(i) incorporated under a law of the Commonwealth or a State; and

(1) in which the Commonwealth has a controiling interest;

“conservation™ means the management of the human use of the biosphere so that
it may yield the greatest sustainable benefit to present generations while 15
maintaining its potential to meet the needs and aspirations of future generations,
and includes the preservation, maintenance, sustainable utilisation, restoration and

enhancement of the environment;

“development™ means the modification of the biosphere to satisfy human needs

and improve the quality of life; 20

“Division™, in relation to an inquiry, means the Chairperson, Commissioners or the
special Commissioners (if any) for the inquiry;

“environment” includes all aspects of the surroundings of human beings, whether
affecting human beings as individuals or in social groupings;

“evidence”, in relation to an inquiry, includes a submission to an inquiry, whether 23
oral or written;

“foreign intcrest” means a natural person not ordinarily resident in Australia, or
any corporation, business or trust in which there is a substantial foreign interest,
regardless of whether the corporation, business or trust is foreign controlled;

“foreign investment matter” means a proposal by a foreign interest, for investment 30
in Australia;

“inhabited external Territory™ means:
(a) Neorfolk Island;
(b} the Territory of Christmas Island; or

{¢) the Territory of Cocos (Keeling) Islands; 35
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Foreign Investrnent Review Commission Act 1992 No. ,1992 3

“inquiry” means an inquiry initiated under section 18;

“Judge™ means:
() a Judge of a court created by the Parliamment; or
(b} a person who has the same designation and status as such a Judge; or
5 (c) a Judge of a court of a State;

“losses” includes costs;

“referral™ means a referral under section 18 of a matter to the Commission for
inquiry and report;

“

“resource™ means a biological, mineral or other material component, whether
10 natural or not, of the environment {other than a humar being) and includes a
permanent ot temporary combination or association of such components;

“special Commissioner” means a person appointed under paragraph 10(c) and, in
relation to an inquiry, means a special Commissioner appointed for the purposes

of the inquiry;
15 “State™ includes the Australian Capital Territory and the Northern Territory;

“use™ includes proposed use and, in relation to a resource, includes:
(a) use for, or by way of, conservation or development; and
(b) use of the rescurce before, during or after any processing.

Application
20 4. This Act extends to all external Territories.

PART 2-FOREIGN INVESTMENT REVIEW COMMISSION

Division I1-Establishment, Functions and Powers of Commission

Establishment
5. The Foreign Investment Review Commission is established.

25 Functions
6. The functions of the Commission are:
(a) to hold inquiries and make reports to the Minister in respect of such matters as
are referred to it;
: (b} to make decisions in respect of foreign investment matiers in accordance with this
30 Act;
{¢) to ensure compliance by foreign investors with decisions made with respect to
foreign investment matters; and
{d) to establish and maintain a foreign investment register.
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4 Foreign Investment Review Commission Act 1992 No. 1992

Commission to be guided by policy principles
7. In the performance of its functions the Commission must be guided by the palicy

principles set out in Schedule 1.

Matters to be addressed in performance of Commission's functions
8. In the performance of its functions in relation to a foreign investment matter, the 5
Commission must as far as practicable:
(a} identify the subject of the investment proposal; and
(b) identify:
(i) the environmental, cultural, social, industrial, economic and other effects
of the investment proposal; and
(ii) the implications for those effects, including implications that are uncertain
or long-term; and
(¢} assess the losses and benefits involved in the investment proposal including:
(i) losses and benefits of an unquantifiable nature; and
(ii) losses and benefits that are uncertain or long-term; and 15
(d) give consideration to any other aspect of the matter that it considers relevant,

10

Powers of Commission
9. In addition to any other power conferred on it by this Act, the Commission has

power to do all things necessary or convenient to be done for or in connection with the

performance of its functions. 20

Division 2—Constitution of CommIssion

Constitution of Commission
10. The Comunission consists of:
(a) a Chairperson; and
{b) any Commissioners appointed from time to time under this Act; and 25
(c) any special Commissioners appointed from time to time under this Act for the

purpose of inquires.

Appointment of Commissioners
11.{1) The Commissioners, special Commissioners and the Chairperson are to be

appointed by the Governor-General on the nomination of the Minister. 30

(2) Appointments under subsection (1) are to be made on a full-time basis or on a
part-time basis.

Period of appointment of Chairperson
12 The Chairperson is to be appointed for such period not exceeding 5 years as is 35

specified in the instrument of appointment and is eligible for reappointment,

Period of appointment of special Commissioners
13.(1) A special Commissioner is to be appointed for the inquiry or inquiries specified

in the instrument of appointment,



Reservation 18

10

15

20

25

30

Foreign Investment Review Comimission Act 1992 No. 1992 5

(2) The Governor-General may by written notice to a special Commissioner appoint
the Commissioner for an additional inquiry.

Selection of special Commissioners
14, Before the appointment of a special Commissioner the Minister must consult;

(a) the Chairperson; and . :
(b} the presiding member (however described) of the Industries Commission;

about sujtable appointees.

Terms and conditions of appointment
15. The Commissioners hold office on such terms and conditions in respect of matters

not provided for by this Part or Part 5 as are determined by the Minister in writing.
PART }-REFERENCE OF INVESTMENT PROPOSALS TO COMMISSION

Submission of investment proposals to Cominission
16.(1) Where a foreign investor seeks to make a prescribed investment, he or she must
submit an investment proposal in the prescribed form for the consideration of the

Commission.

(2) The Commission must determine within the prescribed time whether the
investment as proposed may proceed.

(3) The Commission may attach any conditions for the investment that it thinks fit,
consistent with the principles set out in Schedule L.

(4) The relevant foreign investar must be advised of the decision of the Commission
in writing as soon as a decision has been made under this section.

(5) Each submission of an investment proposal must be accompanied by the
prescribed fee.

Submission of decisions to Minister
17.(1) The Commission must submit in writing to the Minister all decisions made by

it pursuant to section 16.

(2) The Minister may by notice in writing together with an explanatory staterment,
reverse, alter or attach any condition to any decision, as he or she sees fit. Such notice

must be issued within the prescribed time.

(3) Any notice and explanatory statement under subsection (2) must be published in
the Gazette and laid before each House of the Parliament within 15 sitting days of that

House after the Minister issues the notice.

Percentage Players
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PART 4-INQUIRIES
Division 1-Preliminary

Initiation of inquiry _
18.(1) The Minister may refer any matter relating to foreign investment to the

Commission for inquiry and report. 5
(2) Either House of the Parliament may by resolution refer any matter relating to
foreign investment to the Commission for inquiry and report.
(3) All referrais to the Commission for inquiry and report must be in writing, must
include a reporting date and must be included in the Annual Report of the Commission.
10

Notice of inquiries

19. The Commission must as soon as practicable after receiving a referral of an inquiry
matter, give reasonable notice in each State and inhabited external Territory, by
advertisement in a newspaper circulating generally in each State or Territory, of:

(a) the inquiry into the mattet;

{b) the subject of the inquiry; 15

{c) when the inquiry is to begin; and

(d) the address to which, and the date by which, written submissions to the inquiry

may be sent.

Constitution of Commission for purposes of inquiry
20.(1) An inquiry must be conducted by a Divisian of the Commission constituted by 20

the Chairperson and the Commissioners or special Commissioners (if any) for the inquiry.

{2) A Division must include at least twoe Commissioners unless the Minister otherwise
directs.

Inquiries may be held at the same time
21. The Commission may hold more than one inquiry at the same time. 25

Delegation of Chairperson's powers

22. The Chairperson may by signed instrument delegate to a Commissioner for the
purposes of an inquiry all or any of the Chairperson's powers under this Act in relation
to the conduct of meetings and hearings of the Division conducting the inquiry, but those
powers may only be exercised at meetings and hearings at which the Chairperson is not 30

present.

Protection of Commissioners and witnesses
23(1) A Commissioner has, in the performance of his- or her duties as a
Commissioner, the same protection and immunity as a Justice of the High Court.
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(2) A person giving evidence to an inquiry has the same protection and is, in addition
to the penalties provided by this Act, subject to the same liabilities as a witness in
proceedings in the High Court.

Division 2-Conduct of Inquiries

L")

General conduct of inquiries
24. Subject to this Division, in the conduct of an inquiry:
(a) the procedure is ta be decided upon by the Chairperson; and

{b) the Commission:
(i) may inform itself about any matter in any way the Chairperson thinks fit;

10 (i) may receive oral or written evidence;
(iif) may consult with such persons as the Chairperson thinks fit;
(iv) is not bound to act in a formal manner; and
(v) is not bound by the rules of evidence.

Meetings of Commissioners
15 25.(1) Where there is at least one special Commissioner for an inquiry, the

Chairperson may convene such meetings of the Division conducting the inquiry as the
Chairpersan thinks necessary for the efficient conduct of the inquiry.

(2) The Chairperson may determine the places at which the meetings are to be held.

Hearings by Comumission
20 26.(1) The Commission may hold such hearing or hearings as the Chairperson thinks
necessary for the purposes of an inquiry.

(2) Before the Commission begins hearings for the purposes of an inquiry, the
Commission must give reasonable notice in each State and inhabited external Territory,
by advertisement in a newspaper circulating generally in each State or Territory, of:

23 (a) the hearings;
(b) the subject of the hearings; and
(c) the times and places at which the hearings are to be held.

Quornm for meetiogs and hearings -
27.(1) Subject to subsection (2), where there is at least one special Commissioner for

30 an inquiry, the majority of the Commissioners constituting the Division for the inquiry
constitute a quorum at a meeting or hearing of the Division,

(2) A quorum of a Division for an inquiry must not be taken to be present unless the
Chairperson or his or her delegate for the purposes of the inquiry is present.

Presiding at meetings and bearings
35 28(1) The Chairperson is to preside at all meetings and hearings at which he or she
is present.
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(2) Where the Chairperson is not present at a meeting or hearing for the purposes of
an inquiry, his or her delegate for the purposes of the inquiry is to preside at the
meeting or hearing.

Procedure at hearings
29.(1} Subject to this section, a hearing is to be held in publie. 5

(2) Where:
(a) a person who appears to give evidence at a hearing objects to giving evidence in
public; and

(b) the Commission considers that:
(i} the evidence is of a confidential nature; and 10
(ii) the interest in maintaining confidentiality is greater than the interest in

having the evidence taken in public; '
the Commission may take the evidence in private.

(3) Where the Commission considers that;

(a) that evidence to be given at a hearing is of a confidential nature, even though the 15
person who appears to give the evidence has not objected to doing so in public;
and

(b) the interest in maintaining confidentiality is greater than the interest in having the

evidence taken in public;

the Commission may take the evidence in private. 20
(4} The Commission may if it thinks fit permit or require a person who is to give
evidence to the Commission to do so in writing.
{(5) The Commission may take evidence on oath or affirmation at a hearing.
25

Writter cvidence and documents to be made public .
30. Where a person:

(a) gives written evidence to an inquiry; or
(b) gives or produces a document to the Commission in connection with an inquiry;

the Commission must as soon as practicable make available to the public, in any way it
thinks fit, the particuiars of the evidence or the contents of the document, other than any 30
matter where:
{c) the person objects to the matter being made public and the Commission considers
that evidence of the matter would have been taken in private if it had been given
orally at a hearing; or
(d) the Commission considers that, even though the person does not object to the 35
matter being made public, evidence of the matier would have been taken in

private if it had been given orally at a hearing.

Commission may prepare background papers ctc.
31.(1) In the course of an inquiry, the Commission may prepare for public

consideration a background paper or issues paper in relation to the inquiry. 40
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(2) The Commission must as soon as practicable make copies of any background
paper or issues paper available to the public.

Draft reports
32.(1) In the course of an inquiry the Commission must, unless the Minister otherwise

directs, prepare for public consideration a draft report of the inquiry.

{2) The Commission must as scon as practicable make copies of the draft report
available to the public and must provide opportunities for public comment on the draft

report.

Conduct of meetings
33.(1) The Commission may, subject to this Division, regulate proceedings at its

meetings as it considers appropriate.

(2) Without limiting subsection (1), the Chairperson may permit participation in a
meeting or hearing by telephone, closed circuit television or any other means of

communication.

(3) A Commissioner or other person who is permitted to participate in a meeting or
hearing under subsection (2) is to be regarded as being present at that meeting.

Powers of Chairperson
34.(1) A power of the Chairperson under section 24, 25, 26 or 33 in relation to an

inquiry is to be exercised as far as practicable only after consultation with the
Commissioners for the inquiry.

(2) The Chairperson is to direct and control travel arrangements by Commissioners
for the purpose of the performance of their duties.

Division 3—Reports

Report to be tabled
35.(1) Where the Commission receives a reference under section 18, the Commission

must repart on the reference within a reasonable time having regard to the size and
complexity of the reference.

(2) The Minister must cause a copy of a report relating to an inquiry that is given to
him or her to be laid before each House of the Parliament within 10 sitting days of that
House after the day on which the Minister receives the report.

Percentage Players
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Division 4~Evidence

Power to obtain information and documents
36.(1) Where the Commission:
{(a) is conducting an inquiry or considering an investment proposal; and
(b) has reason to believe that a person is capable of giving information or producing 5
documents relevant to the inquiry or investment proposal;
the Chairperson may give written notice to the person:
(c) requiring him or her to appear at a hearing to give evidence or to produce the
documents specified in the notice; or
(d) requiring him or her to give to the Cammission on or before a day specified in 10
the notice:

(i) a statement signed by the person or, in the casc of a body corporate, on
behalf of the body corporate, setting out the information specified in the
notice; or

(i) the documents specified in the notice. 15

(2) Where documents are preduced or given to the Commission under subsection
(1), the Commission:
(a) may take possession of and may make copies of ar take extracts from the

documents;
(b) may retain possession of the documents for such period as is necessary for the 20
purposes of the inquiry or consideration of the investment proposal to which the
documents refate; and
(¢) during that period must permit them to be inspected at all reasonable times by
persons who would be entitled to inspect them if they were not in the possession

of the Commission. 25

Allowances to persons giving evidence
37.(1) A person who appears at a hearing because of a notice under subsection 36(1)

is entitled to be paid such allowances for the person's travelling and other expenses as
are prescribed.

(2) If the Chairperson considers it appropriate, a person who appears at a hearing to 30
give evidence or produce documents {otherwise than because of a notice under
subsection 36(1)) may be paid such allowances for the person's travelling and other

expenses as are prescribed.

(3) If the Chairperson considers it appropriate, a person who gives evidence to or

produces documents at an inquiry may be: 35
(a) paid such remuneration as is prescribed for the performance of work involved in
collecting and preparing the evidence or documents; or
{b) reimbursed such expenses or compensated for such losses as were reasonably
incurred in collecting and preparing the evidence or documents;
40

or both,
(4) Money payable under this section is to be paid by the Commonwealth.
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PART 5—~ADMINISTRATION

Division 1-Office of Commissioner

Acting Chairperson
38.(1) The Minister may appoint a person to act as the Chairperson:
5 (a) during a vacancy in the office of the Chairperson (whether or not an appointment
has previously been made to the office); or
(b) during any period, or during all periods, when the Chairperson is absent from
Australia or is, for any other reason, unable 10 perform the functions of the office
of the Chairperson;
10 but a person appointed to act during a vacancy must not continue to act for more than

12 months.

(2) Anything done by or in relation to a person purperting to act as the Chairperson
is not invalid on the ground that:
(a) the occasion for the person's appointment had not arisen; or
15 (b} there was a defect or irregularity in connection with the person's appaintment; or
(c) the person's appointment had ceased to have effect; or
(d) the occasion for the person to act had not arisen or had ceased.

Acting special Comumissioners
39.(1) The Minister may appoint a person to act as a special Commissioner for an

20 inquiry:
(a) in the place of a person who has ceased to be a special Commissioner for the
inquiry; or
(b) during any period, or during all periods, when a special Commissioner for the
inquiry:
25 (i) is absent from Australia; or

(i) is unable to take part in the inquiry because of a direction under

subsection 41(4); or
(iiiy is for any other reason unable to perform the function of a special
Commissioner for the inquiry;
30 but a person appointed to act under paragraph (a) must not continue to act for
more than 6 months.

(2) In considering the persons suitable for appointment for an inquiry under subsection
(1), the Minister must take into account the consultations under section 14 in relation to

the inquiry.

35 (3) Anything done by or in relation to a person purporting to act as a special
Commissioner is not invalid on the ground that:
(a) the occasion for the person's appointment had not arisen; or
(b) there was a defect or irregularity in connection with the person's appointment; or
{c) the person's appointment had ceased to have effect; or
40 (d) the occasion for the person to act had not arisen or had ceased.
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Outside employment

40.(1) A Commissioner must not:
(a) if appointed on a full-time basis—engage in paid employment outside the dutjes

of the office of Commissioner except with the consent of the Minister: or
(b) if appointed on a part-time basis—engage in paid employment that conflicts with 5
the proper performance of the Commissioner's functions.

(2) A reference in this section to paid employment includes a reference to the
performance by a person of a service for which it could reasonably be expected that the

person would receive payment.

Disclosure of interests 10

41.(1) The Chairperson must give written notice to the Minister of afl direct and
indirect pecuniary interests that the Chairperson has or acquires in a business carricd on
in Australia or in a body corporate carrying on any such business.

(2) Where the Chairperson has or acquires an interest, pecuniary or otherwise, that
could conflict with the proper performance of his or her functions during an inquiry: 15
(a) he or she must, as soon as possible after the relevant facts have come to his or
her knowledge, disclose the interest to the Minister;
(b) the Minister must take such action as the Minister considers appropriate; and
(c) the interest must be disclosed in the report of the inquiry.
20
(3} Where a Commissioner has or acquires an interest, pecuniary ot otherwise, that
could conflict with the proper performance of his or her functions during an inquiry he
or she must, as soon as practicable after the relevant facts have come to his or her

knowledge, disclose the interest to the Minister.

(4) Where the Chairperson becomes aware that a Commissioner has, in relationtoan =~ 23

inquiry, an interest of the kind referred to in subsection (3), the Chairperson must direct
the Commissioner not to take any further part in the inquiry.

Suspension and removal from office
42(1) The Governor-General may suspend a Commissioner from office on the ground

of misbehaviour or physical or meatal incapacity. 30

(2) Where the Governor-General suspends a Commissioner from office, the Minister
must cause a statement of the ground of the suspension 1o be laid before each House of
the Parliament within 7 sitting days of the House afier the suspension,

(3) Where such a statement has been laid before a House of the Parliament, that
House may by resolution within 15 sitting days of that House after the day on which the 35
statement has been laid before it, declare that the Commissioner should be restored to
office. If each House so passes a resolution, the Governor-General must revoke the

suspension.
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(4) If at the expiration of 15 sitting days of a House of the Parliament after the day
on which the statemnent has been laid before that House, that House has not passed such
a resolution, the Governor-General must remove the Commissioner from office.

(5) If a Commissioner:
3 (a) becomes bankrupt, applies to take the benefit of any law for the relief of

bankrupt or insojvent debtors, compounds with creditors or makes an assignment
of remuneration for their benefit; or
(b) being a person holding office on a full-time basis:
(i} engages, except with the consent of the Minister, in paid employment
10 outside the duties of his or her office; or
(i) is absent from duty except on leave granted by the Minister in accordance
with section 46, for 14 consecutive days or for 28 days in any period of 12
months; or :
(c) fails without reasonable excuse to comply with subsection 41(1}, (2) or (3) or with
15 a direction under subsection 41{4);
the Governor-Generat must terminate the appointment of the Commissioner.

(6) A Commissioner must not be removed from office except as provided by this
section.

(7} Where a Commissioner who is an eligible employee for the purposes of the

20 Superannuation Act 1976 is removed from office under subsection (4) on the ground of
physical or mental incapacity, he or she is to be taken for the purposes of that Act to

have been retired on the ground of invalidity on the day on which he or she was

suspended from office.

(8) A Commissioner who is suspended from office under this section is not entitled to
25 be paid any remuneration or allowances in respect of the period of suspension unless he
or she is restored to office.

Division 2~Conditions of Commissioners

Part-time Chairperson taken to be full-time
43. Where:
30 {a) the Chairperson has been appointed on a part-time basis; and
(b) the Minister becomes satisfied that the Chairperson will not be able to perforin
the functions of Chairperson during a period otherwise than on a full-time basis;
the Minister must, in writing specifying the period, direct that for the purposes of
paragraph 42(5)(b) and sections 45 and 46, the Chairperson is to be taken to have been
35 appointed on a full-time basis for that period. .

Part-time special Commissioner taken to be full-time

44, Where:
(a) a special Commissioner has been appointed on a part-time basis; and
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(b) the Chairperson becomes satisfied that the spectal Commissioner will not be able
to perform the functions of special Commissioner during a period otherwise than
on a full-time basis;
the Chairperson must, in writing specifying the period, direct that for the purposes of
paragraph 42(5)(b) and sections 45 and 46, the special Commissioner is to be takento 5

have been appointed on a full-time basis for that period.

Remuneration and allowances
45(1) Subject to this section, a Commissioner is to be paid such remuneration as is

determined by the Remuneration Tribunal.

(2) A Commissioner is to be paid such allowances as are prescribed. 10

(3) This section has effect subject to the Remuneration Tribunal Act 1973,

(4) If a person who is a Judge is appointed as a Commissioner, the person is not
entitled to remuneration under this Act while receiving salary or annual allowance as a
Judge.

13

Leave of absence
46.(1) Subject to arrangements under section 43 and to section 44, where a

Commissioner is appointed on a full-time basis, the Minister may grant the Commissioner
leave of absence on such terms and conditions as to remuneration and otherwise as the

Minister determines.

{2) The Minister may in writing delegate to the Chairperson the powers under 20
subsection (1) in relation to special Commissioners.

Resignation of Commissioners
47(1) The Chairperson or a Commissioner may resign by signed instrument delivered

ta the Governor-General.

(2) A special Commissioner may resign as a special Commissioner for an inquiry by 23
signed instrument delivered to the Governor-General.

Division 3-Staff and Consultants

Staff
48.(1) Subject to section 50, the staff of the Commission are to be persons appointed 30

or employed under the Public Service Act 1922

(2) The Chairperson has all the powers of or exercisable by a Secretary of a
Department of the Australian Public Service under the Public Senice Act 1922 so far
as those powers relate to the branch of the Australian Public Service comprising the staff
referred to in subsection (1), as if that branch were a separate Department of the 33

Australian Public Service,
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Arrangements relating to staff

49.(1) The Chairperson may, on behalf of the Commission, arrange with the Secretary
of a Department of the Australian Public Service or with a body established for a public
purpose by or under a law of the Commonwealth, for the services of officers or
employees of the Department or body to be made available to the Commission.

(2) The Chairperson may, on behalf of the Commission, enter into an arrangement
with the appropriate authority of a State or Territory for the services of officers or
employees of the Public Service of the State or Territory, or of a body established for a
public purpase by or under a law of the State or Territory, to be made available to the

Commission.

Engagement of consultants .
50.(1) The Chairperson may, on behalf of the Commission, engage persons having
suitable qualifications and experience as consultants to the Commission.

(2) The terms and conditions of the engagement of a person under subsection (1) are
such as are determined by the Chairperson.

PART 6—OFFENCES

Offences relating to administration of Act

51.(1) A person must not hinder, obstruct, molest or interfere with:

(a) a Commissioner participating in an inquiry; or

(b) a person acting on behalf of the Commission for the purposes of an inguiry.
Penalty: $3,000.

(2) A person who:

{a) refuses to employ another person;

(b) dismisses, or threatens to dismiss, another person from the other person's
employment;

(c} prejudices, or threatens to prejudice, another person in the other person's
employment; or

(d) intimidates or coerces, imposes any pecuniary or other penalty upon, or takes any
other disciplinary action in relation to, another person;

because the other person:
(e) has given or proposes to give information or documents to the Commission ar to

a person acting on behalf of the Commission; or
(f) has given or proposes to give evidence before the Commission or to a persof
acting on behalf of the Commission;
is guilty of an offence.
Penalty: Imprisonment for 6 months.

Percentage Players
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Failure to comply with requirement
52.(1) A person who, after having been given notice under subsection 36 (1), without
reasonable excuse: _
(a) refuses or fails to comply with the notice; or
(b) when appearing at a hearing because of the notice refuses or fails: 5
(i) totake an oath or make an affirmation; or
(i) 1o answer a question that is required by the Commissioner presiding at the
hearing to be answered;
is guilty of an offence.

Penalty: $3,000. 10

{2) A person who, after having been given notice under subsection 36(1) requiring the
persan to appear at a hearing, without reasonable excuse refuses or fails to attend from
day to day, unless excused or reteased from further attendance by the Commissioner
presiding at the hearing, is guilty of an offence.

Penalty: $3,000. 15

{3) It is a reasonable excuse for the purposes of subsection (1) for a person to refuse
or fail to answer a question, give information or produce a document, that the answer,
the information or the production of the document might tend to incriminate the person
or make the person liabie to forfeiture or a penalty.

False or misleading evidence or information 20

53.(1) A person must not:
(a) give to the Commission information or documents that the person knows to be

false or misleading in a material particular; or
(b) at a hearing, give evidence or produce a document that the person knows to be

false or misicading in a material particular.
Penalty: Imprisonment for 6 months.

25

{2} Subsection (1) does not apply to a document if, at the time when the person gives
it to the Commission, produces it at a hearing or gives it 1o the Commission, the person
informs the Commission that it is false or misleading in a material particular and specifies
inwhat respect it is to the person's knowledge false or misleading in a material particular. 30

Conduct of directors, servants and agents
54.(1) Where it is necessary to establish for the purposes of this Act or the regulations,

the state of mind of a body corporate in relation to particular conduct, it is sufficient to

show:
(a) that the conduct was engaged in by a director, servant or agent of the body 35

corporate within the scope of his or her actual or apparent authority; and
(b} that the director, servant or agent had the state of mind.
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(2) Any conduct engaged in on behalf of a body corporate by a director, servant or
agent of the body corporate within the scope of his or her actual or apparent autharity
shall be deemed, for the purposes of this Act and the regulations, to have been engaged
in also by the body corporate unless the body corporate establishes that the body

5 corporate took reasonable precautions and exercised due diligence to avoid the conduct.

(3) Where it is necessary to establish for the purposes of this Act or the regulations,
the state of mind of a person other than a body corporate in relation to particular

conduct, it is sufficient to show:
(a) that the conduct was engaged in by a servant or agent of the person within the

10 scope of his or her actual or apparent authority; and
{b) that the servant or agent had the state of mind.

{4) Any conduct engaged in on behalf of a person other than a body corporate bya
servant or agent of the person within the scope of his or her apparent authority shall be
deemed, for the purposes of this Act and the regulations, 1o have been engaged in also

15 by the first-mentioned person unless the first-mentioned person establishes that the
first-mentioned person took reasonable precautions and exercised due diligence to avoid

the conduct.

(5) Where:
{a) a person other than a body corporate is convicted of an offence; and
20 (b} the person would not have been convicted of the offence if subsections (3} and

(4) had not been enacted;
the person is not liable to be punished by imprisonment for that offence.

(6) A reference in subsection (1) or (3) to the state of mind of a person includes a

reference to:
25 (a) the knowledge, intention, opinion, belief or purpose of the person; and
(b) the person's reasons for the intention, opinion, belief or purpose.

(7) A reference in this section to a director of a body corporate includes a refereace
* {0 a constituent member of a body corporate incorporated for a public purpose by a law
of the Commonwealth, of a State or of a Territory.

30 (8) A reference in this section to engaging in conduct includes a reference to failing
or refusing to engage in conduct.

PART 7-MISCELLANEOUS

Relationship of this Act to other laws
55. The provisions of this Act are in addition to, and not in derogation of nor in

35 substitution for, the requirements of the Emvironment Protection (Impact of Proposals)
Act 1974 or any other law of the Commonwealth,
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Annual report

56.(1) The Chairperson must not, later than 31 December in each year, prepare and
give to the Minister a report on the Commission's activities including the financial
statements of the Commission, during the period of 12 months that ended on the

preceding 30 June. 5

{2) A repoart is to contain comments cn issues arising from {nquiries conducted by the
Commission and must contain information concerning the foreign investment register,

(3) The Minister must cause a copy of the report to be laid before each House of the
Parliament within 15 sitting days of that House after the day on which the Minister
received the report. 10

Regulations
57(1) The Governor-General may make regulations not inconsistent with this Act
prescribing all matters: ,
{a) required or permitted by this Act to be prescribed; or
{b) necessary or convenient to be prescribed for carrying out or giving effect to this 15
Act.

(2) In prescribing a fee in accordance with subsection 16(5), the regulations must not
prescribe a fee that exceeds the reasonable expenses of the Commission in dealing with
the investment proposal.
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SCHEDULE 1 Section 7

Policy principles for determining applications for reviewable foreign investment proposals.

In determining whether an investment proposal should proceed, the Commission must
have regard to:

5 . the net eccnomic benefits to Australia of the proposed investnent;
the sustainable development and growth of Australian industries that are efficient
in their use of resources, self-reliant, enterprising, innovative and internationally
competitive,;
. the maximisation of Australian participation in the development and exploitation
10 of Australian natural resources and in Australian industries generally;
the maximisation of employment and harmonious industrial relations in Australia;
national and local environmental and cultural policies;
the concentration of foreign ownership within an industry;
the interests of consumers and the community in general; and
15 . the national interest.

Printed by Authority by the Commonwealth Government Printer
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1994
SENATE

PARLIAMENTARY PRIVILEGES AMENDMENT
(ENFORCEMENT OF LAWFUL ORDERS) BILL 1994

EXPLANATORY MEMORANDUM

The purpose of this bill is to provide for the enforcement by the courts

through normal legal processes of the lawful orders of the Houses of the

Parliament and their committees.

The refusal of certain witnesses to provide documents in accordance with the

tequirements of the Senate Select Committee on Certain Aspects of Foreign

Ownership Decisions in relation to the Print Media has drawn attention to

the situation that there is no way of enforcing such requirements of the

Houses or their committees except through the power of each House to

punish contempts, and that the courts probably cannot and would not review

an exercise of that power until a penalty is imposed.

Those incidents also drew attention to the absence of any ready means

whereby a claim of executive privilege, or public interest immunity, that is,

a claim that disclosure of certain information would not be in the public

interest, can be adjudicated by the courts.

The bill would amend the Parliamentary Privileges Act 1987 by inserting

a new section 11A to provide:

« it would be an offence, prosecuted in the Federal Court, to fail to
comply with a lawful order of a House or a committee (such as an order
that a witness attend a hearing, that evidence be given or documents be
produced) (proposed subsections 11A(1) to (4))

*  when an offence is proved the Court would make orders to prevent the
continuation or recurrence of the offence and to ensure compliance with
the parliamentary order {for example, orders that evidence be given or
that a document be preduced to a House or a committee) (proposed
subsection (5))

= if an offence is committed by a public servant because of a direction by
a minister, the offence would be found proved but the conviction not
recorded against the public servant nor a penalty imposed (proposed
subsection (6))

» if in a prosecution a claim of executive privilege or public interest
immunity is made, that is, that evidence should not be given or a
document produced because this would be contrary to the public
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interest, the Court would determine for itself whether that claim is
sustained, and for that purpose would hear the evidence of examine the
document in camera; this conforms with the law relating to claims of
public interest immunity in court proceedings (proposed subsections
(7) and (8)}.
Proposed subsections (9) and (10} would ensure that evidence given and
documents examined by the Court in camera would not be disclosed except
by order of the Court, unless they are given or presented to a House or

committee.

Proposed subsection {11) would prevent a House imposing a penalty for an
offence which is the subject of proceedings before a court.

Proposed subsection (12) would ensure that a prosecution could pot be
commeanced or carried on except at the direction of the relevant House.

“The Parliamentary Privileges Act already provides that certain actions
which are also contempts of Parliament, namely interference with witnesses
and unauthorised disclosure of in camera evidence, may be prosecuted in the
courts as criminal offences (sections 12 and 13 of the Act).

As with those provisions, the proposed provisions of the bill would not affect
the existing power of the Houses to deal with contempts of Parliament
(section 5 of the Act}.

The bill would, however, provide a means whereby an impartial court could
enforce lawful orders of the Houses and their committees and determine any
claim of executive privilege or public interest immunity.

Only lawful orders would be so enforced, and the Court would determine
their lawfulness in accordance with the existing law.

The bill would place the Australian Parliament in much the same position
as the Congress of the United States of America, which retains its inherent
right to punish contempts but which has legislated to allow the courts to
impose penalties for non—cooperation with congressional inquiries and to
enforce subpoenas.
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1993-94
THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA
THE SENATE

Presented and read a first time

(SENATOR KERNOT)

A BILL

FOR

An Act to amend the Parliamentary Privileges Act 1987 to
provide for enforcement through legal process,
as an alternative to the penal powers of the
Houses of the Parliament, of lawful orders of the
Houses and their committees

The Parliament of Australia enacts:

Short title etc.
1.(1) This Act may be cited as the Parliamentary Privileges Amendment

(Enforcement of Lawful Orders) Act 1994.
5 (2) In this Act, “Principal Act” means the Parliamentary Privileges Act
19871,
2. After section 11 of the Principal Act of the following section is
inserted:

9405121—1,350/8.4.1994—(51/24) Cat. No. 94 4343 4
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2 Farliamentary Privileges Amendment {Enforcement
of Lawful Orders) No. , 1994

Orders of Houses and committees

“11A.(1) In this section, ‘the Court’ means the Federal Court of
Australia.

“(2) The Court has jurisdiction, exclusive of the jurisdiction of all other
courts except the High Court, with respect to matters arising under this 3
section,

*‘(3) The jurisdiction of the Court under this section may be exercised by
a single Judge, who may refer a question of law for the opinion of a Full
Court, and may, on the Judge's own initiative or on the application of a party,
refer a matter to a Full Court to be heard and determined. 10

“(4) A person shall not, without reasonable excuse, fail to comply with
a lawfu} order of a House or a committee.
Penalty: (a) in the case of a natural person, $5,000 or imprisonment for
6 months; or
(b) in the case of a corporation, $25,000. ' 15

““(5) When an offence against subsection (4) is proved the Court shall
make such orders as are necessary to prevent a continuation or recurrence
of the offence and to ensure compliance with the lawful order of the House
or committee in respect of which the offence was committed.

“(6) If an offence against subsection (4) is committed by an officer or 20
employee of the Commonwealth because of a direction by a minister, on
proof of the offence the Court shall find the offence proved and make orders’
in accordance with subsection (5), but shall not convict the officer or
employee of the offence, and shall not impose any penalty for the offence.
“(7) Itis a defence 1o a prosecution for an offence against subsection (4) 25
in relation to an order of a House or a committee that requires the giving of
evidence or the disclosure of a document if the defendant proves that:
(a) the giving of the evidence or the disclosure of the document would
be substantially prejudicial to the public interest; and

(b} the prejudice to the public interest would not be outweighed by the 30
public interest in ensuring that a House and its committees can
conduct inquiries freely.

“(8) In deciding whether a defence under subsection (7) has been
established, the Court shall hear the evidence or examine the document in
camera.

“(9) A person shall not disclose evidence heard or a document examined
under subsection (8) except in accordance with an order of the Court.

Penalty: (a) in the case of a patural person, $5,000 or imprisonment for
6 months; or

35
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Parliamentary Privileges Amendment (Enforcement of 3
Lawful Orders) No. , 1994

(b} in the case of a corporation, $25,000.

*“(10) Subsection (9) does not prevent the giving of evidence or the
presentation of a document to a House or a committee,

“{11) A penalty shall not be imposed under section 7 for an offence in
5 respect of which a prosecution under subsection (4) has been commenced.

“(12) A prosecution for an offence against subsection (4) shall be
commenced and conducted only by a person so authorised by resolution of:
(a) the Senate, for an offence in respect of an order of the Senate or of
a committee of the Senate; or
10 (b} the House of Representatives, for an offence in respect of an order
of that House or of a committee of that House; or

(c) each House, for an offence in respect of an order of each House or
of a committee of both Houses.”.

NOTE

1. Act No, 21, 1987, as amended. For previous ameadments, see No. 9, 1988,

Printed by Authority by the Commonwealth Govemmeni Printer (5194)
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Parliamentary Privileges Amendment (Enforeement of
Lawful Orders) Bill 1994

Second reading

Senator Kernot

23 March 1994

This Bill provides for the Federal Court to enforce lawful orders made by Parliament,
and to allow the Court to determine claims that disclosure of information to
Parliament would contravene the public interest.

The catalyst for the Bill is the conflict between the Senate print media committee and
the Treasurer over the committee's request for Foreign Investment Review Board
documents.

But [ have not put this legislation forward just to solve an immediate problem. That
Parliament lacks a satisfactory mechanism to enforce its own orders has been obvious
for years, particularly where it is the government which refuses to comply. There has
been no satisfactory way of resolving Govarnment claims that disclosure of informaticn
is not in the public interest.

When the Coalition tried to obtain evidence about the Whitlam Government's attempt
to raise loans through Tirath Khemlani and others, it failed, When Labor tried to
obtain documents revealing the Fraser Government's failure to tackle bottom-of-the-
harbour tax avoidance, it also failed.

The Bill is drafted to allow Parliament to ask the courts to enforee any lawful order
made against any person or organisation. But the principal aim is to deal with
disputes which arise when Parliament orders a government to disclose information,
and the government refuses.

This is not to suggest thet Parliament is powerless in the face of non-compliance of
this kind, It is just that its powers, while extensive, are widely seen as inappropriate
for use in such a situation.

As we know, section 7 of the Parliamentary Privileges Act 1987 gives each House the
power to impose a fine or prison sentence for an offence against it. This is
Parliament's sanction of last resort, but it is clearly undesirable when a public servant
is caught between two orders -- Parliament's order to divulge information, and a
minister's instruetion not to.

In the case now before the Senate print media committee, the House of
Representatives would no doubt protect the Treasurer from any action taken against
him by the Senate. This would leave the Senate with the option of taking action
against the public servant at the helm of the Foreign Investment Review Board, who is

1
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acting on the Treasurer's instructions. That is clearly unsatisfactory.

In fact, [ believe there is a general view in the community that it is the role of the
courts, and not the Parliament, to impose prison sentences or fines. Although there is
a schoo] of thought that the courts have no role in determining disputes of a political
nature, to leave matters as they are would continue the decades-long uncertainty over
the relative powers of Parliament. It is time this matter was resolved, and the only
realistic way of doing so is by resort to the courts.

The Senate also has the option of taking political action to get its way. That could
include filibustering, or even blocking key bills in protest. But again, I do not believe
it is appropriate for Parliament to engage in obstruction to enforce accountability.
This is a more civilised alternative which will aveid further erosion of Parliament's

standing, and we should use it.
The Bill inserts a new section 11A into the Parliamentary Privileges Act

The new section makes it an offence not to comply with a lawful order of a House or
committee and requires the courts to make orders to remedy the offence.

For example, failure to comply with a lawful order to produce documents would be an
offence, and the courts would order that the documenta be produced.

If an offence is proved, the standard penalties in the Act apply unless the offence has
been committed by a public servant acting under a minister's instructions. In that
case, the public servant is not convicted of an offence, and no penalty is imposed.

There may be cases where somecne other than a minister {perhaps a departmental
secretary or company executive) instructs an employee not to comply with an order of
Parliement. It could be argued that the employee should be protected from
prosecution in those cases.

However in such a case, the secretary or executive would lack the protection of
parliamentary privilege — unlike the minister ~ and would then be open to
enforcement action instead of the employee. I have therefore decided to limit the
protection of this provision to public servants acting under a minister's instructions.

It has been suggested to me that there should be no penalty for non-compliance with
an order of Parliament, and that penalties should only be imposed for contempt of
court, in the event that a court orders compliance but the defendant still refuses.

My concern about this proposal is that it makes non-compliance with an order of
Perliament cost-free. Anyone could refuse a committee's request for information in the

secure knowledge that the relevant House would have to take them to court to get it,
and that they would be immune from any penaity.

Furthermore, the courts' power to order compliance provides scope for leniency in
imposing penalties, for example by suspending a fine or prison term.

The Bill explicitly recognises that a defence against Parliament's order to produce

2
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docurents or give evidence is that disclosure would be contrary to the public interest.
In considering such a claim, the court must hear the evidence or view the document in
camera. Disclosure of those proceedings would be an offence uniess subsequently
ordered by the court, but Parliament would be free to hear the same evidence or
receive the documents.

The eifect of this provision is to require executive claims of public interest immunity to
be determined by the courts. The Bill makes it clear that determining such & claim is
a balancing act, which requires any prejudice to the public interest which disclosure
might cause to be weighed against the public interest in the free conduct of inquiries
by Parliament.

In recognition of the significance of the matters at stake, a case under this legislation
would be heard in the Federal Court, with any appeal geing to the High Court.

And the Bill prevents Parliament from having a bet each way. Once a prosecution has
been commenced, Parliament would be prevented from imposing its own penalties
using section 7 of the Act.

Finally, & prosecution under this Bill can only be made by a person authorised by a
resolution of the House whose order -- or whoae committee's order - has not been

complied with.

This Bill is & constructive attempt to break a deadlock which has existed for far too
long. It is a step towards mere open gevernment, but one which allows government
claims of public interest immunity to be heard and determined impartially.

The Government has given ne ¢lear indication of its position on this Bill. T would
point out to them that failure to support it would look distinctly hypocritical, given the
vehement attacks on me for leaving open the use of the penalty provisions of the Act
to chtain Foreign Investment Review Board documents from the Board's Executive
Member,

The Bill provides an alternative process which would allow the Federal Court to
resolve the dispute without any threat of & penalty against any public servant. It
depoliticises the competing claims of the committee and the Treasurer as to whether
disclosure is in the publie interest. If it doesn't become law, then we will be thrown
back on the inappropriate provisions of the Parliamentary Privileges Act.

This Bill is a {air and reasonable alternative, and | commend it to the Senate.
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(1

TERMS OF REFERENCE

That a select committee, to be known as the Select Committee on
Certain Aspects of Foreign Ownership Decisions in relation to the
Print Media, be appointed to inquire into and report, on or before 28
February 1994, on the following matters:

(2)

(b)

(c)

the origin and basis of decisions in 1991 and 1993 to
increase the permissible percentage of foreign ownership
of newspapers, and, in particular:

(i)

(i)

(iif)

(v)

whether those decisions were influenced by
considerations relating to the content of
newspapers including any requirement for
"balanced" coverage; and

whether the contents of newspapers were
influenced by those decisions or the prospect
of those decisions; and

the procedures followed by the Foreign
Investment Review Beoard and the extent to
which any of its deliberations or
recommendations were taken into account in
the making of those decisions; and

whether the Prime Minister influenced or
sought to influence those decisions, and, if so,
the basis on which and the extent to which he
did so; and

the significance and effectiveness of the guidelines of the
Foreign Investment Review Board; and

the views expressed to Mr Conrad Black by the Leader of
the Opposition, Dr Hewson MP, on foreign ownership in
the print media in Australia.



Appendices 4 Percentage Players

(2)

3)

(4)

()
(6)

That the committee consist of nine senators, as follows:

(a) four nominated by the Leader of the Government in the
Senate; and

(b) four nominated by the Leader of the Opposition in the
Senate; and

(c) one nominated by the Leader of the Australian
Democrats.

That the committee may proceed to the dispatch of business
notwithstanding that all members have not been duly nominated and
appointed and notwithstanding any vacancy.

That:

(a) the chair of the committee be elected by the members of
the committee from the members nominated by the
Leader of the Opposition;

(b) in the absence of agreement on the selection of a chair,
duly notified to the President, the allocation of the chair
shall be determined by the Senate,

(c) the deputy-chair of the committee be appointed by the
chair from the members of the committee immediately
after the election of the chair;

(d) the deputy-chair act as chair when there is no chair or the
chair is not present at a meeting; and

(e) in the event of the votes on any question before the
committee being equally divided, the chair, or the
deputy-chair when acting as chair, have a casting vote.

That the quorum of the committee be five members.

That the committee and any subcommittee have power to send for
and examine persons and documents, to move from place to place and
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(7

(&)

to sit in public or in private, notwithstanding any prorogation of the
Parhament or dissolution of the House of Representatives.

That the committee have power to appoint subcommittees consisting
of three or more of its members, and to refer to any such
subcommittee any of the matters which the committee is empowered
to consider, and that the quorum of a subcommittee be a majority of
the Senators appointed to the subcommittee.

That, without limiting its power to pass procedural or.other
resolutions that are not inconsistent with this paragraph or these terms
of reference, the committee observe the following procedures, namely,
that:

Submissions and calling of witnesses

(@) as a general principle, evidence be invited in the first
instance in the form of written submissions and following
examination of submissions, the committee decide which
witnesses are to be called for examination; and

(b) subject to any contrary order in relation to a particular
submission, the submission to the committee by a person
of a statement relating to the inquiry be deemed to be the
giving of evidence before the committee by that person in
accordance with that statement; and

FEvidence

(c) evidence be heard in public session except in instances
where the committee or a sub-committee resolves to hear
evidence in camera; and

Statements to the media

(d) the chair be authorised to make statements to the media
on behalf of the committee concerning its activities; and
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©)

(10)

Broadcasts and re-broadcasts of public proceedings

(e) the recording, broadcasting and re-broadcasting of public
proceedings is authorised in accordance with the rules
contained in the order of the Senate of 23 August 1990
concerning the broadcasting of committee proceedings;
and

Release of evidence and documents

(f)  the secretary is authorised to supply for correction, copies
of proof reports of both public and in camera proceedings
to the witnesses whose evidence appears in those reports;
and

(g) subject to any contrary order in relation to a particular
submission, each document submitted to the committee be

published; and
Adverse Evidence

(h) subject to any contrary order, evidence which adversely
reflects on a person, be forwarded to that person inviting
their response.

That:

(a) the terms of reference of the inquiry be appropriately
advertised in the media; and

(b) written submissions be sought and examined by the
committee and oral evidence be heard, including oral
evidence from the authors of the most important
submissions.

That the committee be provided with all necessary staff, facilities and
resources and be empowered to appoint persons with specialist
knowledge for the purposes of the committee, with the approval of
the President.
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D

(12)

That the committee be empowered to print from day to day such
documents and evidence as may be ordered by it, and a daily Hansard

be published of such proceedings as take place in public.

That the committee may report from time to time its proceedings and
evidence taken or any interim conclusions or recommendations arising
from its inquiry, and may make regular reports on the progress of its
proceedings.
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No 1
No 2
No 3
No 4
No 5
No 6
No 7
No 8
No 9
No 10
No 11
No 12
No 13
No 14
No 15
No 16
No 17

No 18

LIST OF WRITTEN SUBMISSIONS

Hellman & Friedman

Baring Brothers Burrows & Co Ltd

The Telegraph plc - Mr Conrad Black

Australian Provincial Newspapers

Turnbull & Partners

Bankers Trust Australia Limited

Deloitte Touche Tohmatsu

Independent Newspapers plc

The Sydney Morning Herald

The Age

Australian Independent Newspapers Pty Ltd
Australian Press Council

Beerworth & Partners Limited

John Fairfax Holdings Ltd - Mr Stephen Mulholland
Australian Broadcasting Authority

Foreign Investment Review Board - Department of the Treasury
Dr David Robertson

John Fairfax Holdings 1.td - Mr Michael Hoy
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No 19
No 20
No 21
No 22
No 23
No 24
No 25
No 26
No 27
No 28
No 29
No 30
No 31
No 32
No 33
No 34
No 35
No 36

No 37

Communications Law Centre

John Fairfax Group Pty Ltd - Mr Michael Smith
Mr Tony Paynter

Shadow Treasurer, Mr Alexander Downer, MP
Mr David McMurray

Dr Denis Cryle

Mr Claude Forell

Dr Jennifer Craik

Mr Tim Malseed

Ms Belinda Stinson

Department of Communications & The Arts
Industry Commission

Trade Practices Commission

The Australian - Paul Kelly

Baring Brothers Burrows & Co Ltd - Mr Peter Breese
Mr Starkey More

In camera

Department of the Parliamentary Library

In camera
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LIST OF WITNESSES

CANBERRA, 4 February 1994
FELS, Professor Alan, Chairman, Trade Practices Commission

HINTON, Mr Tony, First Assistant Secretary, Investment and Debt
Division and Executive Member, Foreign Investment Review Board

HUTCHINSON, Mr Michael James, Deputy Secretary,
Communications, Department of Communications and the Arts

NORTH, Mr Christopher Mark, Acting First Assistant Secretary,
Broadcasting Policy, Department of Communications and the Arts

ROBERTSTON, Dr David Henry, Senior Research Fellow, National
Centre for Development Studies, ANU

SPIER, Mr Hank, General Manager, Trade Practices Commission
STEVENS, Mr Neville Robert, Secretary, Department of
Communications and the Arts

SYDNEY, 11 February 1994

GRAINGER, Mr Gareth, General Manager, Policy and Programs,
Australian Broadcasting Authority

HINTON, Mr Tony (as per 4 February 1994)

HOY, Mr Michael John, Deputy Chief Executive and Editorial
Director, John Fairfax Holdings Limited

JOHNS, Mr Brian, Chairman, Australian Broadcasting Authority

KENNEDY, Mr Trevor John
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MANSER, Ms Patricia Joan, Director, Policy and Communications,
Australian Broadcasting Authority

O'CONNOR, Ms Cass, Director, Turnbull & Partners Ltd

PARK, Ms Jacqueline Patricia, Federal Industrial Officer, Media,
Entertainment and Arts Alliance

RYAN, Mr Mark Anthony Patrick, Assistant Federal Secretary, Media
Entertainment and Arts Alliance

STILWELL, Professor Frank, Associate Professor, Faculty of
Economics, University of Sydney

TURNBULL, Mr Malcolm Bligh, Managing Director, Turnbull &
Partners Ltd

SYDNEY, 16 February 1994

COCKBURN, Mr Milton Roy, Editor, The Sydney Morning Herald

D'ARCY, Mr John Joseph, Director, Australian Independent
Newspapers Pty Ltd

ELLICOTT, Mr Robert James

FORELL, Mr Claude Rainer, Vice-Chairman, The Age Independence
Committee

GALBRAITH, Mr Colin Robert, Consultant, Australian Independent
Newspapers Pty L.td

HAMBLY, Ms Gail, Company Secretary and Legal Counsel, John
Fairfax Holdings Ltd

HICKIE, Mr David John, Editor in Chief, The Sydney Morning
Herald

JOHNSON, Mr Mark, Adviser, Australian Independent Newspapers
Pty Ltd
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KENNEDY, Mr Alan Richard, Spokesman, Friends of Fairfax
KOHLER, Mr Alan Robert, Editor, The Age

LESLIE, Mr James Bolton, Chairman, Australian Independent
Newspapers Pty Ltd

MOORE, Mr Matthew, President, Fairfax House Committee, Media,
Entertainment and Arts Alliance

MULOLLAND, Mr Stephen, Chief Executive Officer, John Fairfax
Holdings Ltd

NOONAN, Mr Gerard

O'REILLY, Mr Anthony Cameron, Director, Australian Provincial

Newspapers Holdings Ltd and Independent Newspapers Plc
SYDNEY, 17 February 1994

CHADWICK, Mr Paul Anthony, Victorian Coordinator,
Communications Law Centre

CRAIK, Dr Jennifer Anne Steele, Deputy Dean (Research), Faculty
of Humanities, Griffith University

FLINT, Professor David Edward, Chairman, Australian Press Council
MILLS, Ms Helen Margaret, Director, Communications Law Centre
POOLEY, Mr Frederick George Herbert, Commissioner, Insurance
and Superannuation Commission

CANBERRA, 24 March 1994
KERIN, The Hon John Charles

DAWKINS, The Hon John
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SYDNEY, 11 April 1994
HAWKE, The Hon Robert James Lee, AC

BURROWS, Mr Mark Douglas, Executive Chairman, Baring Brothers
Burrows & Co Ltd

WHITE, Mr Jeffrey Stephen, Director, Baring Brothers Burrows and
Co Ltd

SYDNEY, 21 April 1994
BLACK, Mr Conrad, Chairman, The Telegraph plc

COLSON, Mr Daniel, Vice-Chairman, The Telegraph plc

HALSTED, Mr Desmond Elliott, Member, Foreign Investment
Review Board, Department of the Treasury

HINTON, Mr Tony (as per 4 February 1994)
POOLEY, Mr Frederick George Herbert (as per 17 February 1994)

POWERS, Mr Brian Mark, Managing Director, Consolidated Press
Holdings Ltd

STONE, Mr Kenneth Charles, Member, Acting Chairman, Foreign
Investment Review Board, Department of the Treasury
SYDNEY, 22 April 1994
HAWKE, The Hon Robert James Lee, AC
HEWSON, Dr John, MP, Leader of the Opposition

ROBERTS, Dr Darryl Milburn, Assistant Commissioner, Policy,
Insurance and Superannuation Commission

SMITH, Mr Warwick Leslie
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ALSTRALIAN SENATE
Wﬁ{&?&k@* PARLIAMENT HOUSE
CANBERRA A CT 2600
TEL. {08} 277 1350
OFFICE OF THE CLERK OF THE SENATE Fax (06) 277 3193
hm/2252

2 February 1994

Mr R Gilbert

Secretary

Select Committee on Certain Aspects of
Foreign Ownership Decisions in Relation
to the Print Medie

Parliament House

CANBERRA ACT 2600

Dear Mr Gilbert
COMPULSION OF WITNESSES

Your letter of today's date seeks advice on the power of the Committee to compel the
attendance of witnesses and the giving of evidence. :

I hope that the following outline will be of some assistance to the Committee,

Each House of the Parliament possesses the power to require persons to attend, to
give oral evidence and to produce documents in their custody or control. Each House
may delegate that power to its committees, but only the House may punish any
default, This Committee has such a delegation.

Ultimately the power to compel witnesses depends on the power of each House to
punish any default as & contempt. That power to punish contempts was upheld by
the High Court in R. v Richards: ex parte Fitzpatrick and Browne 1955 92 CLR 157.
The power has since been limited and codified by the Parliamentsry Privileges Act
1987 but not so as to affect the tenor of this advice.

All persens in the jurisdiction of the Commonwealth are subject to the power to
compel witnesses. The only exception to this, I believe, is that a House or its
committees may not compel a member of another House of the Commonwealth
Parliament, or of a state parliament. There is no court judgment which supports this
conclusion: indeed, there has been no adjudication of the extent of the power, but
I believe that the limitation is an implied one arising from the Constitution. This
matter was the subject of an advice to the Select Committee on the Australian Loan
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Council, which advice was published in the interim report of that committee in
March 1993.

There is also a question of whether the powers of inquiry of the Commonwealth
Houses are limited by the limitations on the Commonwealth's legislative power, but
that question also has not been adjudicated.

From time to time the executive government has claimed a right to instruct its
officers to refuse to appear, to give evidence, or to produce documents in response
to a demand of a House or a parliamentary committee. This claimed right is
subsumed in the expressions "Crown privilege", or "executive privilege", or "public
interest immunity”, in their claimed application to parliamentary inquiries (as
distinet from the proceedings of courts). The existence of the claimed right has not
been adjudicated by the courts. The Senate has not conceded the existence of the
claimed right, but, on the contrary, has asserted that it is for the Senate itself to
determine whether any claim of privilege (ie, a claim of immunity from a
parliamentary demand) should be allowed (see the resolution of the Senate of
16 July 1975, no. 24 at page 122 of the standing orders volume).

The question of the existence of executive privilege in relation to parliamentary
inquiries has not been settled. Unless it is adjudicated by the courts, which is
unlikely, it will continue to be dealt with case by case as a matter of political dispute
and contest between the Senate and a government.

Your letter asks whether members and former members of the Foreign Investment
Review Board may be compelled to give evidence before the committee.
Undoubtedly such persons, if in the jurisdiction, are subject to the parliamentary
power to compe! witnesses. The question implicitly raised by your letter and the
correspondence sttached to it is whether persons who are not officers of the
executive government, but who are statutory office-holders or advisers to the
executive government, are subject to direction by the executive government in
relation to their response to a parliamentary demand, or may be covered, as it were,
by n claim of executive privilege in relation to parliamentary inquiries.

During the "overseas loans case", which was the occasion of the passage of the
resolution of the Senate to which I have referred, the then Solicitor-General, who
is a statutory office-holder and legsl adviser to the executive government, in effect
informed the Senate that, while he was not subject to direction by the executive
government and not bound by a claim of executive privilege, he had a duty, in his
view, to have regard to such a claim and not to act in such a way 28 to undermine
it. On that basis he declined to answer guestions. The Senate tock no action against
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him, nor ageinst the public service officers who were directed by the Prime Minister
1ot to answer questions, but passed the regolution to which I have referred and
pursued the matter as a political contest with the ministry of the day.

This question is therefore also not settled, and alse has not been adjudicated by the
courts.

In the first instance it is for a person who is the subject of a parliamentary demand
to determine whether he or she will have regard te or conform with an executive
governiment direction to refuse a parliamentary demand. There is at least one case
of an officer disobeying such a direction on the ground of a perceived duty to
cooperate with s Senate inquiry. If such a person decides to have regard to or
conform with such a direction, it is for the committee or the House concerned to
determine whether action should be taken against the person by way of proceedings
for contempt or against the individual minister concerned or the ministry collectively

as a political maiter.

A committee met with a refusal by a person to comply with an order to attend, give
evidence or produce documents cannot take any action against the person, but can
only report the matter to the relevant House, which may then proceed against the

person for contempt.

It is for a committee to which the power has been delegated to determine whether
it should in a particular case make a formal demand (ie., issue a summons) for a
witness to attend, give evidence or produce documents. In my view a Senate
committee should not make a formal demand unless the committee intends, in case
of refusal, to ask the Senate to enforce the demand, and has some grounds to believe
that the Senate will support the demand.

Your letter refers to the possibility of legal advice on these matters. As there are
virtually no relevant court judgments, it is not a matter on which legal advice as
such can be given. (There are several court judgments on these subjects in the
United States, but because of the different conatitutional arrangements in that
country, those judgments are not readily applicable to Australia.)

Please let me know if the Committee wishes to have any elaboration or clarification
of this advice.

Yours sincerely

L,

(Harry Evans)
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Appendices 28
Re: SENATE SELECT COMMITIEE ON CERTAIN ASPECTS
OF FOREIGN OWNERSHIP DECISIONS
IN RELATION TO THE PRINT MEDIA
OCPINION
A, INTRODUCTION
1. sn 9 December 1993 the Senate resolved to establish a

select committee:-

“ ., . . to be known as the Select Committee on
Certain Aspects of Foreign Ownership Decisions in
relation to the Print Media . . . to inguire inte
and report, on or before 28 February 1994, on the
following matters:

{a) the origin and basis of decisions in 1951 and
1993 ko increase the permissible percentags
cf foreign ownership of newspapers, and, ia
particular:
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(i) whather those decisions were
influenced by considerations relating
to the content of newspapers including
any requirement for ‘balanced’
coverage; and

(ii) whether the contents of newspapers
were influenced by those decisions or
the prospect of those decisions; and

{iil) the procedures followed by the Foreign
Investment Review Board and the extent
to which any of its deliberations or
recommendations were taken into
account in the making of those
decisions; and

(iv) whether the Prime Minister influenced
ot sought to influence those
decisions, and, if so, the basis on
which and the extent to which he did

so; and
(b} the significance and effectiveness of
the guidelines of the Fereign

Investment Review Board; and

{c) the views expressed to Mr Conrad Black

Appendices 29

by the Leader of

the Opposition,

Dr Hewson MP, on foreign ownership in
the print media in Australia.”

2. The resolution provided for a Committee of nine senators,

with the quorum being five, Subcommittees might be appointed

{Term of Reference (7)) and the Committee,

so appointed, were to have power;-

", . to send for and examine

.

and any subcommittee

persons and

documents, to move from place to place and to sit
in publiec or in private, notwithstanding any

prorogation of the Parliament or
the House of Representatives.”

See Term ¢f Reference (6).
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3. Some provisions were also made by the resolution for the
conduct of the business of the Committee, including {(Terms of

Reference {B8)(a), (b) and {c)):i-

" That, without limiting its power to pass
procedural or other resolutions that are not
inconsistent with this parigraph or thesa terms of
reference, the Committee observe the following
procedures, namely that:

Submissions and calling of witnesses
{a) as a general principle, evidence be invited

in the first instance in the form of written
submissions and following examination of

submissioens, the Committee decide which
witnesses are to be called for examination;
and

{b) subject to any contrary order in relation to
a particular submission, the submission to
the Committee by a person of a statement
relating te the inquiry be deemed to be the
giving of evidence before the Committee by
that person in accordance with that
statement; and

Evidence
(c) evidence be heard in public session except in
iastances whare the committee or a
sub-committee resolves to hear evidence in
camera."”
4. As I understand the position some persons called before

the Committee as witnesses have declined to give evidence as to
advice and views which they may have given the Commonwealth
Government leading to the making of the two decisions referred
to in Term ¢f PRefererce {1){(a). Further, the Committee has
been advised that the Treasurer has directed that officers of

the Treasury and merbers of th2 Foreign Investment Review Board
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are not to provide the Committee, either orally or by providing
documents, certain information in relation to those decisions.

(The terms of the Treasurer's direction are set out below.}

5, The officers fall into three categories, namely:-

Category 1

Mr Tony Hinton, employed under the Public Service Act 1922
and Executive Member of the Foreign Investment Review Board
{("FIRB™), a non-statutory body which advises the Treasurer in

relation to foreign ownership decisions.

Category 2

Mr George Pooley, formerly employed under the Public Service
Act and the imrediate past Executive Member of FIRB.
Mr Pooley is now the Commissioner, Insurance and Superannuation
Commission and is employed under the provisions of the

Insurance and Superannuation Commissioner Act 1987.

Category 2

Mr Des Halsted and Mr Ken Stone are members of FIRB. To the
Committee's knowledge these witnesses are paid advisers to

government. They are neither public servants nor statutory

office holders.
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6. In addition the Committee intends to obtain evidence from
Mr Hawke, the former Prime Minister, and Messrs Kerin and
Dawkins, former Treasurers, whom 1 shall describe as
Category 4. It may be that those gentlemen will also be
~directed* or "requested® by the Treasurer not to give evidence
as to advice which they received and/or decisions which they
made relevant to the Select Committee's Terms of Reference. It

may alsc be that they simply decline to give such evidence.

B. ISSUES

7. The issues upon which I am asked to advise are set out in

the Instructions to me as follows:-

"1, Does the Committee have the power to compel
witnesses from each of the above categories
to give evidence and produce docurents? If
s0. by what means?

2. In so far, as Treasurer Willis seeks to
assert a conclusive claim that certain
documents are not to be disclosed to the
Committee, is it for the Government to
determine the naturze and extent of public
interest immunity and that certain witnesses
curtail their evidence to the Committee
and/or not disclose certain documents?

3. Are decisions of the Senate and/or  the
Committee justiciable and in what
circumstances and to what extent is a court
able to go behind a decision of the Committee
or the Senate?

4. What steps are open to the Committee to take
in respect of non-co-operation with its
arders?

5. Is the Treasurer in contempt of the Senate in
inskructing varicus witnesses to refrain from
providing evidence to the Committee and
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1994

[See

producing documents, or in other ways
limiting their co-operaticn with the
Committee and other orders of the Senate?

Standing Orders and other Orders of the

Senate document (attachment 2), especially:

Parliamentary Privilege Resolution of
25 February 1%88 Resolution 6(1), 6{(10) and

6{13) (pp.97-99).

Prccedural Orders and Resolutions of the

Senate of Continuing Effect.
Resolution 24 and 27 (pp.122-123).]1"

An additional issue was raised by a letter of 2 March

from

solicitors.

C.

9.

the Committee's Secretary to the instructing

It is as follows:-

a meeting on i March 1994, the Committee

= At
resolved that it seek . . . advice on the rights
of witnesses for each of the four cateqories
referred to in my wearlier instructions, This

further advice should include reference to the

advice

to be given Ly the Chair to witnesses

before giving oral evidence to the Committee., In

this

regatd, 1 again refer you to the

Parliarentary Privileges PResclution of 25 February

1588

VIEWS

The powers of

the Senate derive relavantly from ss. 49

and 50 of the Constitution, which are as follows:-

1048G
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The pewers, privileges. and immunities of the

Senate and of the Hcuse of Representatives, and of

the

merhers and the committees of each House,

shall be such as are Jdeclared by the Parliament,
and until daclared shall be those of the Commons
House of Parlisment cf the United Kingdom, and of
its members and ccrmiitees, at the establishment

of

the Commeonwaalth.
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50. Fach House of the Parliament may make rules
and orders with respect to -

(i) The mode in which its powers, privileges, and
immunities may be ezercised and upheld;

{ii) The order and conduct of its business and
proceedings either separately or jointly with
the other House."

10. The Parliament, in the exercise of the powers conferred

by s.4%, has enacted the parliamentary Privileges Act 1987.

Further, the Senate, in the exercise of its powers, under 5.50,

has made Standing Orders, and other Orders, from time to time.

11. I have referred earlier to the fact that Term of

reference {7) conferred on the Comnittee a power to send for

and examine witnesses, a power reflecting the terms of Senate

standing Order 34(1). Standing Order 34(2) goes on to provide

that the chairman of a committee:-

.. . shall direct the secretary attending the

committee to invite or summons witnesses and

request or regquire the production of documents in
accordance with the orders of the committee.”

12. Question 1. it will thus be seen, in relation to
Question 1, that there is no reason why any of the persons in
Categories 1 to 4 might not, by the procedure of Standing
Order 34, be required to attend to give oral evidence, and to
produce documents at the Select Committee's hearing. Mr Hawke,

Mr Kerin and Mr Dawkins each formerly held high politicatl

office, pbut that dces not mean that they may not be required to
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appear before a committee of a House. (None of those persons,
of course, is now a member of the House of Representatives, and

accordingly Senate Standing Order 178 is not applicable.)

13. I would thersfore answer Question 1 by saying that the
Committee does have power to compel witnesses from Categories 1
to 4 to give evidence and produce documents. The means is by
the procedure of Standing Order 34(2). The procedures set out
in Resoclution 1 of the Parliamentary Privilege Resolutions
agreed to by the Senate on 25 February 1988 ("the Privilege
Resolutions*) should also be followed, as should the

Committee’'s own Terms ¢f Reference.

14. I should add one observation in relationm to documents,
namely that it 1is unlikely that some of the persons in the

several categories would themselves have relevant documents.

15. Question 4. It is convenient next to discuss
Question 4, an issue which may first be considered by examining
the courses which are open if a witness simply refuses to

answer a3 question properly put at a meeting of a Committee of

the Senate,

16. It is clear, in such a case, that the witness would be in

breach of Resolution 6(12)(b) of the Privilege Resolutions,

which provides that:-
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" (12} A witness before the Senate or a committee
shall not:

{b} without reasonable excuse, refuse to answer
any relevant question put to the witness when

required to do so."

Similarly, Resolution 6{(13)(b) of the same Privilege

Resolutions provides in relation to documents that:-

* A person shail not, without reasonable excuse:
(b) refuse or fail to produce documents, or to

allow the inspection of documents, in
accordance with an order of the Senate or of

a Committee."®

17, If a witness does not answer a gquestion to which the
Committee has required an answer, the Committee may not itself
deal with the witness for contempt; it must report the matter
to the Senate: Resolution 1(10) of the Privilege
Resolutions. fIf the ground of refusal 1is a claim of
*privilege*, Procedural Order 24{(4) is alseo relevant.] In
determining whether the witness's conduct amounted to a
contempt of the Serate, or a breach of its privileges, the
Senate might deal with the matter 1tself in the first instance,
or alternatively might first refer the matter to its Committes
of Privileges feor its report. See Standing Order 1l8. See too

Resolution 27 of the Privilege Resolutioans,
18, The ambit of Senate's power to impose sanctions in such

circumstances is now regulated by the Parliamentary Privileges

Act, 5.7(1) of which provides that a House of the Parliament:-
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. . may 1impose on a person a penalty of

T

imprisonment for a period of six months for an
offence against that House determined by that
House to have been committed by that person.”

The Senate has no other power to order imprisonment for an
“offence against the House"” {s.7{(3)), the term “offence against

a House" being a reference to:-

“ a breach of the privileges or immunities, or a
contempt, of & House or of the members or

Committees."”

See $.3(3). The Senate is alsc empowered to impose a fine for
an offence against the House (s.7(5)) but a fine may not bhe

imposed in addition to a penalty of imprisonment for the same

affence: 5.7(7).

19, In summary, in answer to Questiorn 4, the Committee's
power, in the end, is to refer a failure or refusal to answer
questions or produce documents to the Senate as a whole. The
Committee itself has no power to impose a sanction. The
Senate, if satisfied that an "offence against the House" in
terms of s.7(3) of the Parliamentary Privileges Act has been
cemmitted, may impose a penalty of impriscnment not exceeding

six months gr a fine not exceeding $5,000.00 in the case of an

individual.

20. Two guestions would arise hefore the Senate in such a

case, namely:-
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(a) whether an cffence against the Senate had been
committed;
(b} if so, whether any and what penalty should be
imposed.
21. I turn next to Question 3.
22. Question 3. It is obwvious, of course, that there are

some aspects of decisions of the BSenate or of the Committee

which could be the subject of decisions by the courts. For

example, if a committee, rather than the Senate, purported to
impose a penalty for an offence against the House, albeit an

offence constituted by refusal to answer a question before a

committee, the court could declare that the penalty had not

been validly imposed, because the body purperting to impose it
had no power to do so. ©Only “a House"™ may impose a penalty of
imprisonment or a fine: Parliamentary Privileges Act,

s55. 7{1) and 7(S}. A similar situation would obtain if the

House imposed a penalty in excess of that provided for by the

Act.

23, Further, s.9 of the Act reguires that where a penalty of

imprisonment is imposed the relevant resolution and warrant of

commitment: -
= _ . . shall set out particulars of the matters
determined by the House to constitute that
offerce.™
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Section 9 alters the previous law that the breach of privilege
need only be stated in general terms: seea The Queen v.
Richards, Ex parte PFitzpatrick and Browne (1955) 92 C.L.R.
157 at 162. To my emind, a reselution or warrant not complying
with 5.9 could be held invalid by a court, as not providing the

necessary 2uthority for imprisonment.

24. The matters to which I have referred in paragraphs 22 and
23 are, I think, relevantly peripheral. The principal issue is

the extent to which the substance of the determination:-

(a) by the Committee that the gquestion should be

answered, or document produced;

(b} by the Senate that an offence against the House

had been committed;
might be reviewed by a court.

25. As to the position of the committee, I do not consider
that a court would "intervene™ ir the affairs of a committee of
the Senate. Nor do I consider that a court would take any
action in relation to the deliberations of the Senate at a time
prior to the final datermination by the Senate that an offence
against the Senate Lad beer committed. Whether the basis of
refusal to do so would be a absence of jurisdiction so to do,

or that it would be premature or officious to do so, need not

be now resolved, I think it is guite clear that it would be
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wrong for a court to consider the propriety cof the actions of
the Senate or its committee before the making of a
determination by the Senate that there had been an offence

against that House.

26, A different situation, however, would obtain once the
Senate had rescolved that there had been an offence against it,
at least if a penalty was imposed. [A difficult question,
presently academic, is whether there might be curial
consideration if a finding of an offence against the Senate

were made by the Senate, but no penalty was imposed.]

27, Prior teo the enactment of the Parliamentary Privileges
Act the functions of a court in relation to a finding of
contempt of Parliament were as discussed by the High Court in
The Queen v. Richards, Ex parte Pitrzpatrick and Browne

where Dixon C.J., speaking for the Court, said at 162:-

“ It is unnecessary to discuss at length the
situation in England; it has been made clear by
judicial authority. Stated shortly, it is this:
it is for the courts to judge of the existence in
either House of Parliament of a privilege, but,
given an undoubted privilege, it is for the House
to judge o *the occasion and of the manner of its
exarcise."

At 166, Dixon C.J. aiso said, in dealing with the English

position:-

" . . . it was for the courts to judge of the

existence of privileges. But - consistently as
they believed with that view - they also took the
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view that in the practical application of the
privilege both upon all questions of fact and upon
questions as to whether the Ffacts fell within the
scope of the privilege, the resolution of the
House and the warrant of the Speaker were
conclusive.”

28, The position in relation to the Houses of the
Commenwealth Parliament has changed somewhat by reason of the
enactment of the Parliamentary Privileges Act. As I  have
said earlier, 5.9 now reguires that the “"particulars of the
matters determined by the House to constitute that offence”
must be included in the resolution imposing the penalty and in
the warrant committing the person to custody. Secondly, 5.4 of

the Act provides that:-

" Conduct . . . does not constitute an offence
against a House unless it amounts, or is intended
or likely to amount, to an Iimproper interference
with the free exercise by a House or committee of
its authority or functions . "

29, The terms of s.4, which operate as a limitation con the
powers of the Houses in relevant respacts, mean that conduct in
refusing to answer a question or produce a document cannot be
an offence against a House (i.e. cannot constitute a breach of

that House's privileges or immunities, or contempt of it}

unless such conduct:-

{a) amounts to; or
(b is intended to amount to; or
{c) is likely to amount to:

an interference with the free exercise of the committee's

authority or functions, and an interference which is "improper".
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30. it is then necessary to consider whether courts may
examine whether the requirements 2f 5.4 are satisfied and, if

so, the function which the courte perform in so doing,

31. To my mind the first of those matters should be answered
in the affirmative. Section 4 is part of a law of the
Commonwealth made under the Consticution. Section 5 of the

Commonwealth of Australia Constitution Act requires it to be

applied by all courts throughout the Commonwealth.

32. The second question, however, is more difficult and there
are (broadly speaking) two possible views c¢pen. One is that
the court may determine whether, on the material before the
relevant House, the conduct in fact satisfied the test provided
for in s.4. The other is that the curial function is limited

to determining whether it was open to the House so to find,

whether or not the court itself would arrive at a similar view.

33. The resolution of this issue, as I have said, 1is
difficult. 1 jincline to the view that the court's function is

the more limited, and I incline to tha%t view for two reasons.

The first is that s.5 provides that:-

= Except to the exztent that this Act expressly
provides otherwise, the powers, privileges and
immunities c¢f each House, and of the members and
the committees of each House, as in force under
section 49 of the Constitution immediately before
the commencement of this Act, ccntinue in force.®
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Whilst 5.4 clearly does “expressly provide® for a qualification
to the earlier broad power of the Houses under s5.49 of the
Constitution, it does not (and the Act otherwise does not)
detract from the broad principle referred to in the passage
quoted earlier {para.27) of The Queen v. Richards, Ex parte
Fitzpatrick and Browne, namely that a court was entitled to
decide whether the conduct in question was gapable of amcunting

to contempt, but it was for che relevant House to decide

whether it did so in facrt.

34. The second reason is that £.16 of the Act, which applies
Article 9 of the Bill of Rights, 1688 to the Houses of
Parliazent, together with the extensive meaning given to

“proceedings in Parliament® in s5.16(2) and the provisions of

5.16(3){¢) may well create significant difficulties in proving

in a court some of the matters which it would ordinarily be

necessary to prove if the larger view of the powers of a court

ware takan,

35. Once again, however, it is unnecessary to express a

concluded view on these issues.

36. Question 2. In the light of the foregoing, I turn now

to Question 2.

37. The question whether a committee of 2z House is entitled
to have answered by a witness any relevant question which it

insists on putting to the witness is really unresolved. One
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view 1is that the committee is entitled to have all such
questions answered, but has a discretion not to insist upon
that course where it would be inappropriate to do so, as for
example, where it would not be in the public interest that
disclosure should occur. The other view is that the Houses of
Parliament are not entitled to compel answers to all gquestions
which they might ask, but are obliged to respect certain
privileges and immunities including @& "public interest

immunity", somewhat analogous to that applicable in courts of

law.

38. One sees the conflicts of view reflected in, for example,

the Senate‘s own rules. Thus Resolution 6 of the Privilege

Resolutions sets oucr in its opening words that the following

parts of Resolution 6 are not to derogate from the Senate's
"power to determine that particular acts constitute contempt®.
on the other hand, and no doubt subject to the broad
qualification to which I have just referred, the Privilege
Resolutions contemplate that there are circumstances where the
witness's refusal to answer guestioas is unlikely to amount to

an offence against the BSenate. Thus Resolution 1(10} cof the

Privilege Resolutions provides that:-

= (10) where 3 witness objects Yo angweging any
guestion put to the witness on any groung,
inciuding the ground that the question is not
relevant or that the answer may incriminate
the witness, the witness shall be invited to
state the ground upon which objection to
answering the question is taken. Unless the
committee determines immediately that the
question should not be pressed, the committee
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shall then consider in private session
whether it will insist upon an answer to the
guestion, having regard to the relevance of
the guestion to the committee's inquiry and
the importance to the inquiry of the
information sought by the question. If the
committee determines that it regquires an
answer to the gquestion, the witness shall be
informed of that determination and the
reasons for the determination, and shall be
required to answer to the question only in
private sessjion unless the committee
determines that it 1s essential to the
committee's inquiry that the gquestion be
answered in public session. Where a witness
declines to answer a gquestion to which a
committee  has required an answer, the
committee shall report the facts to the
Senate.” [Emphasis added])

39. The terms of Resolution 1(10) do not themselves suggest
that the ground of objecticn raised before the committee must
prevail., Indeed they suggest the opposite. Equally, however,
they recognise that the objection may prevail if either the
committee decides not to reguire an answer tc the gquestion, or

the Senate declines to take action cn the committee's report to

it.

40. Secondly, Resolutions 6{12)(k) and 6{(13)}{c) of the
Privilege Resolutions - set out above in para.lé - contain

within themselves the gualification "without reasonable excuse”,

41, Prior to the enactment of the Parliamentary Privileges
Act the issu2 to which 1 Lave adverted in paragraph 37
presented itself in reletively stark form. It was an issue on
which strongly divergent views might ke taken, as demonstrated

by the opposing views {aloag party lines) expressed by the
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majority and minority in the Scnate Standing Committee on
Privileges Report on Matters Referred by Senate Resolution of
17 July 1975, The rescluticon of the issue, however,
necessarily by the Senate itself rather than by the committee
whose requirement that the gquestion be answered gave rise to
the issue, was always likely to be along party lines. The
issue would arise with the government of the day, which might
have a majority in both Houses (in which case the Senate would
not be likely to take action to vindicate the committee) or
which might have a majority in tha House of Representatives
only, but have "in its pocket” a number of bills rejected by
the Senate and which wculd entitle it to obtain a double
dissolution under s.57 of the Constitution ({thus making it
politically unlikely that the hestile majority in the Senate
would be prepared to pay the price of a double dissolution - on
a different political ground - in order to enforce the

privilege of the Senate's committees). In short, the issue was

for political resolution.

42, As I have said the iszsue, in the abstract, of the
Senate‘'s power to compel answers to gquestions put to witnesses
by its committees was unrescolved, and a matter on which strong,
opposing, views were held. My own view on that abstract issue
is that a House of the Parliameat did have power to compel an
answer to any relevant (and of course properly-framed) gquestion
but that the rower weculd neot ordinarily be exercised where
there was a significant contention that the national interest

would not ke served by compeliing the answer., I agree with the
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views expressed in this regard in Campbell, Parliamentary

Privilege in Australia (1966) at 171:-

" Generally speaking, parliamentary committees do
not regard themseives as obliged to observe the
rules of evidence applied in courts of law. This
means that when executive, or as it is better
known, Crown privilege is claimed, a parliamentary
committee may, if it chocses, reject the claim and
insist that the witness testify or that the
relevent documents be produced.™

with the qualification which she expresses at 173;-

" Even though in law parliamentary committees may
not be bound to accept claims of Crown privilege,
there may be occasions on which they ought to.
Admittedly, in theory, the executive branch by
conventicon 1is accountable to parliament, but, in
accounting for its actions, is the administration
obliged to divulge information which if disclosed
might be prejudicial to national security? There
is a considerable body of opinion to the effect
that where parliamentary enquiry into executive
action might be inimical to public safety, the
House should not press for enquiry at all.”

43, 1 have expressed the views in the preceding paragraph "in
the abstract® because the issue was always inherently likely to

remain academic because of the considerations to which I have

adverted in paragraph 41,

44, The enactment of s.4 of the Parliamentary Privileges
Act means that some modification of the views referred to
above is required. As I have said earlier, an offence against
the Senate will not be committed by refusal to answer questions

or produce documents unless the conduct amounts, is intended to
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amount or is likely to amcun- to 2a “improper interference”
with the free exercise by the House or committee of its

functions.

45, It may be taken, I think, that failure to answer
questions or produce documents when reguired by a Senate

committee would amount to an jinterference with the performance
by the committee of its authority or functions. The term
*improper®, however, is not defined and to my mind allows a
wider range of conduct, dJdelimited only by the concept of
to be engaged in without

“improper* {(in the context of s.4)

amounting to an offence against the relevant House.

46, I shall return to the concept of impropriety in s.4, but

it is first convenient to discuss in more detail the nature of

the claim %o confidentiality which has been made by the

Treasurer.
47. That appears from the Treasurer's letter of 10 February
1994, a copy of which is Annexure "A" to this Opinion. [I

exclude the Annexure to that lekter.] As is apparent from its
terms, the claim made is for confidentiality of the material in
Categories 1 and 2 *“in the public interest”. The issue to
which the advice and infeormation is directed is, in the
particular case, whether an order should be made by the
Treasurer prohibiting the acquisition of shares in an

Australian company, the power so to prohibit being found in
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ss. 18(2) and 18(4) of the Foreign Acquisitions and Takeovers
Act 1975. In making any such order the Treasurer must be
satisifed that the acquisition or proposed acquisition would be
*contrary to the national interest”: ss. 18(2){(c), 18(4)(b)
and 18(5). The Treasurer's letter does not suggest that the
advice or information in the particular case is itself of such
a nature that in the public interest its disclosure should not
occur but rather that the processes of supply of information to
government, and the candour of advice given to government would
suffer in the «class of cases in gquestion, if  the
confidentiality of the supply of information and advice were

not respected.

48, it is inevitable, when considering the merits of claims
of this kind, to refer to the somewhat analogous situvation
obtaining when claims toe puklic interest immunity are made in
litigation. By way of example, the majority and minority views
in the Senate Stznding Committee on Privileges Report of
7 October 1975, to which I have referrced earlier (paragraph 41}
both draw heavily on the position of public interest immunity
in relation to litigation. ©One of the aspects of that concept
is the ~class claim®, and it is convenient to discuss now
whether the claims by the Treasuvrer would, in litigation,

satisfy the tests there applicable in respect of such an

immunity.

49, The leading Australian case on the nature of the immunity

and the manner in which it operates is Sankey v. Whitlam

10486



Appendices 5() Percentage Players

- 23 -

(1978) 142 C.L.R. 1, where the principle is discussed
relevantly at 38-46, 56-64, 95-99. See too generally Cross on

Evidence, Australian Editicn, paras. [27001] ~ [27195].

50. A summary of the main aspects of the operation of the
principle, insofar as it applies to courts, is contained in the

judgment of Gibbs A.C.J. in that case at 38-40, where he said:-

" The general rule is that the court will not order
the production of a document, although relevant
and otherwise admissible, if it would be injurious
to the public interest to disclose it. However
the public interest has two aspects which may
conflict, These were described by Lord Reid in
Conway v. Rimmer, as follows:

' There is the public interest that harm
shall not be done to the nation or the
public service by disclosure of
certain documents, and there is the
public interest that the
administration of justice shall not be
frustrated by the withholding of
documents which must be produced if
justice is to be done.’

It is in all the cases the duty of the court, and
not the privilege of the executive government, to
decide whether a document will be produced or may
be withheld. The court must decide which aspect
of the public interest predominates, or in other
words whether the public interest which reguires
that the document should not be produced outweighs
the pubilc interest that a court of justice in
performing its functions should not be denied
access to relevant evidence. In some cases,
therefore, the court must weigh the one competing
aspect of the public interest against the other,
and decide where the balance 1lies. In other
cases, however, as Lord Reid said in Conway v.
Rimmer, 'the nature of the injury which would or
might be done to the nation or the public service
is ¢f 30 grave a character that no other interest,
public or private, can be allowed to prevail over
ite, In such cases once the court has decided
that ‘'ta ordar production of the document in
evidence would put the interest of the state in
jeopardy', it must decline to order production.
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An cohjection may be made to the production of &
document because it wou:d be against the public
interest to disclose its contents, or because it
belongs to a class of documents which in the
public interest ought not to be produced, whether
or not it would be tharmful t¢ disclose the
sontents of the particular document. In the
present case no suggestion has been made that the
contents of any particular documents are such that
their disclosure would harm the national
interest. The claim is to withhold the documents
because of the c¢lass to which they belong.
Speaking generally, such a claim will be upheld
only if it 1is really necessary for the proper
functioning of the public service to withhold
documents of that class from production, However
it has beer repeatedly asserted that there are
certain documents which by their nature fall in a
class which ought not to be disclosed no matter
what the documents individually contain: in other
words that the law recognizes that there 1is a
class of documents which in the public interest
should be immune Erom disclosure,. The class
includes cabinet minutes and minutes of
discussions between heads of dJdepartments (Conway
v, Rimmer; Reg. v. Lewes Justices; Ex Parte
Home Secretary; Australian National Airlines
Commission v. The Commonwealth, papers brought
into existence for the purpese of preparing a
submissisn ¢o cabinet (Lanyon Pty Ltd v. The
Commonwealth), and indeed any documents which
relate to the framing of government policy at a
high .evel ({(cf. In re Grosvenor Hotel, London
[No. 2]). According to Lord Reid, the class would
extend to ‘'all documents concerned with policy
making within departmerts including, it may be,
minutes and the like by gquite jumior officials and
correspondence with outside bodies': Conway v.

Rimmer.

One reason that is treditionally given for the
protection of docdiments of this class is that
proper decisicns cen be made at high levels of
government ornly ii there is compiete freedom and
candour in stating facts, tendering advice and
exchanging views and opinions, and the possibility
that documents might ultimately ke published might
affect the frankness and candour of those
preparirg them, Scme  judges now regard this
reason as urconvincing, but I do not think it
altogethes unreal to suppese that in some matters
2t .east communications Dbetween Ministers and
servants of tre Crown may be more frank and candid
if those concerned believe thar they are protected
from disclosure. For 1instance, not 211 Crown
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servants can be expected to be made of such stern
stuff that they would not be to some extent
inhibited in furnishing a report on the
suitability of one of their fellows for
appointment to high office, if the report was
likely to be read by the cfficer concerned.
However this consideration does not justify the
grant of a complete immunity from disclosure to
documents of this kind. Another reason was
suggested by Lord Reid in Conway V. Rimmer:

' To my mind the most important reason
is that suech disclosure would create
or fan ill-formed or captious public
or potitical eriticism. The business
of government is difficult anough as
it is, and no government could
contemplate with egquanimity the inner
workings of the government machine
being exposed to the gaze of those
ready to criticise without adequate
knowledge of the background and
perhaps with some axe to grind,'

of course, the object of the protection is to
ensure the proper workings of government, and not
to protect Ministers and other servants of the
Crown from criticism, however intemperate and
unfairly based. Nevertheless, it is inherent in
the nature of things that government at a high
level cannot function without some degree of
secrecy. No Minister, or senior public servant,
could effectively discharge the responsibilities
of his office if every document prepared to enable
policies to be formulated was liable to be made
public. The public interest therefore requires
that some protection be afforded by the law to
documents of that kind. It does not follow that
all such documents should be absolutely protected
from disclosure, irrespective of the subject
matter with which they deal.”

51. Some further features which emerge from the passages in
Sankey v. Whitlam to which I have referred, and which are

also potentially germane for present purposes, are; -

(a) the protection from disclosure is not absolute,

and does nat endure for ever;
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{b) it is the court, not the executive, which in the
end decides whether the privilege is made out,
although due weight, of course, is given to the

view of the executive government;

{c) the immunity applies to the giving of oral

evidence, as well as to the production of

documents;

(4) because the immunity is for the public interest,

it may be taken by a witness, or by the court

itself;

{(e) if necessary, the court will examine the documents

in guestion with a view to determining whether the

claim is made out.

52. If the correctness of the claim for public interest

immunity were to arise for consideration in litigation, my own

view would be that Category 1 of the material to which the

Treasurer's letter refers, i.e. advice from FIRB or from the

Treasury to the Government, would be regarded as falling within

a class to which a claim for public interest immunity might
successfully be made. Whether the c¢laim would be sustained

would depend on other facters, such as the time which had

elapsed since the advice was given. The court might also well
wish to examine the material itself. I think it probable,

however, that the claim would be upheld. The position is more
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doubtful in respect of Category 2. *Confidentiality", as
Lord Cross said in Alfred Crompton Amusement Machines Ltd v.
Commissioners of Customs and Excise (No.2) [1974] A.C. 405 at
433:-

* is not a separate head of privilege, but it

. e .

may be a very material consideration to bear in
mind when privilege is claimed on the ground of
publiec interest.”

My own view, however, is whilst some of the information in the
Treasurer's Category 2 would be regarded as material attracting
the immunity, the =class” comprising Category 2 is in reality a
number of diffsrent "classes”, and that the claim would not
succeed as to all documenis, the subject of it.

53. There are, of course, Some obvious analogies between the
concepts underlying thase principles and those which would be
applicable by the Senate or a committee in deciding whether to
require a gquestion to be answered or a document produced

notwithstanding the making of a <¢laim to public interest

immunity.

54, In the first place, I do not think that it is the province
of the executive government to decide <conclusively whether
questions should not be answered, or documents produced, by
reason of public interest immunity. I am conscious, of course,
of the fact that a House of Parliament is a political, not
judicial, institutier and indeed a party political bedy. So

toc, however, is the executive government. In my view the
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relationship between legislature and executive in Australia

merits the conclusion that the executive government's view on

such an issue must bend to that of the relevant House, Of

course, in deciding whether to press a question or require the
production of a Adocument, the committee should take into account
the views of the executive government., They are to be respected

and in many instances, one would expect them to be accepted as a

matter of course. They are not, however, decisive.

55. There seems t¢ be also no reason why such views might not

be expressed strongly by the executive government, and no reason

why that government should not tell its employees, former

employees, advisers and former advisers, and its own former
members, that it intends to c¢laim that the guestions should not

be answered or the documents not produced.

56. The particular form of communication adopted by the

Treasurer to the committee, to potential wiktnesses, or by

witnesses ir declining to answer questions or producing

documents dces not, I think, much matter. The ultimate question

is whether the cocntentions underlying the claim should be

accepted,

57. In determining whether such claims should be accepted
there may well be circumstances where a sub-committee of a
Senate committee, by agreement with the executive, could be made
aware of the na*ure of the evidence or dccuments, with a view to

determining whether :the executive government’'s claim should be
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acceded to, but this is5 only likely to occur where there are

political considerations leading to that result.

58. In short, in answer to Questiom 2, I consider that an
executive government does not have the right to determine
conclusively whether guestions should or should not be answered

before a Senate Committee, or documents produced to it.

59, Question 5. The Parliamentary Privileges Act, by s.12

provides that:-

= (1) A person shall not, by fraud, intimidation,
force or threat, by the offer or promise of any
inducement or benefit, or by other improper means,
influence another person in respect of any
evidence given or to be given before a House or a
committee, or induce another person to refrain
from giving any such evidence.®

Penalties are provided for by s.:2(1). Section 12(3) recognises
that a House may itself impose a penalty for such conduct. The

terms of £.12(1) are the same as those of Resolution 6(10) of

the Privilege Resolutions.

60. As is apparent from the terms of s.12(1), the provision
contemplates that the means adopted must be “improper”. I do
not think that the conduct of an appropriate Minister, in taking
the steps necessary to ensure that a claim to public interest
immunity in respect of the disclosure of particular matters to a
committee of the Senate - such cenduct including "requiring” or

*directing® all persons who might give evidence or produce
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documents upon the subject matter not to do so at that point -
can be regarded as, of itself, “improper". I am assuming, of
course, that the claim is honestly made. {That does not
necesserily exclude political purposes also being involved.) 1In
particular, if it has been the policy of the Ministry to make
claims of this Kkind over a long period of time, as the
discussion in the Administrative Appeals Tribunal in
re Lordsvale Finance Ltd and Department of Treasury (No.2)
(1986) 12 A.L.D. 32 seems to suggest, it would be difficult to
support the notion that the making of the claim and the taking

of the steps necessary to ensure its efficacy was itself

*improper* in terms of s.12(1). Those steps would appear to be
necessary to bring the issue before the only parliamentary body

which could resolve it, namely the Senate as a whole.

61. A different situation might well arise if the Senate as a
whole resolved that the claim to immunity should be rejected.
In such a case the g¢giving of directions not to answer the
guestion or noct to produce the documents in my view would then
be “improper®. That involves, of course, the assumption that
the Senzte dnes have the power to require any relevant gquestion
to be answered or relevant document to produced to it. That
would be an issue to be resolved in the end by a court and I do
not think that the relevant Minister at that point could say
that the conduct was rot improper because all the Minister had

been seeking to do was to obtain a ruling of the court on the

issue.
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62. In relation to the terms of s.4 of the Act, similar
considerations, in my view, would arise. I do not think that it
is an *improper* interference with the free exercise by a
committee of its function for a witness to claim public immunity

privilege in relation to answering questions or producing

documents, provided that the witness indicates a preparedness to
answer the question if the Senate determines that it should be
answered or the documents produced. (It is possible that there
are circumstances where that conduct would be regarded as
*improper®, but they would be circumstances of rarity, and

probably urgency.}

63. It may be noted that the views expressed above reflect a

notion referred to earlier, namely that the enactment of ss5. 4

and 12 of the Parliamentary Privileges Act has effected some

reduction in the powers of the Houses.

64. Additional Question. This question has been 1largely
dealt with in answers to earlier guestions. Broadly speaking, I
think witnesses are “entitled” to seek to rely on public
interest immunity and to take steps in reliance upon that which
will 1lead to the issue Dbeing resolved by the Senate. A

different situation, as I have noted earlier, would obtain if a

witness refused to answer a gquestion or produce documents once

the Senate as a whole had determined that the witness should do

50.
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65. In relation to the general conduct of the matter, and in

particular in relation to the advice to be given by the Chair to
witnesses before they give oral evidence, the terms of
Resolution 1 of the Privilegs Resolutions appear a

satisfactory and fair way of dealing with the matter.

6. If it is intended to pursue the answers to particular

questions or the production of particular decuments with any

witness, it is essential that the guestion or requirement be put

directly and clearly to the witness.

With Compliments

8 March 1994
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Appendices 64
Re: SENATE SELECT COMMITTEE ON CERTAIN ASPECTS
OF FOREIGN OWNERSHIP DECISIONS
IN RELATIOR TO THE PRINT MEDIA
FURTHER OPINION
1, In my Opinion of 8 March 1994 I expressed the view that:-

» 82 1f the correctness of the claim for public
interest immunity were to arise for consideration in
litigation, my own view would be that Category 1 of the
material te which the Treasurer's letter refers, i.e.
advice from FIRB or from the Treasury to the
Government, would be regarded as falling within a class
to which a claim for public interest immunity might
successfully be made, whether the c¢laim would be
sustained would depend on other factors, such as the
time which had elapsed since the advice was given. The
court might also well wish to examine the material
itself. I think it probable, however, that the claim

would be upheld."”
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2. The documents which I there described as "Category 1 of
the material to which the Treasurer's letter refers® are

referred in that letter as:-

1. Confidential advice from the Board or the
Treasury to the Government - the Government
is not prepared to provide such material to
the Committee, because to do soc would be
contrary to the public interest.”

and, more fully, as:-

* Category 1

The documents the GCovernment is not prepared to
produce comprise confidential advice to the
Treasurer, in relation first, to applications by
Mr Conrad Black's Tourang Limited (Tourang) and
Mr O'Reilly's INP Consortium Limited (INP) seeking
approval to buy John Fairfax Group Pty Ltd

(Fairfax) and, second, an application by
The Telegraph to increase the ownership level,
The documents are, variously, annotated
‘Confidential - limited access only', ‘Highly

protected' or 'Protected - limited access only'.”

3. The circumstances referred to in the letter as giving rise

to the claim for immunity are:-

* The Board plays a unigque and major role in the
public interest by advising the Government on
foreign investment matters generally and in
examining proposals by foreign interests for

investment in Australia and in making
recommendations to the Government on those
proposals. The Board is an advisory,
non-statutery body <comprising currently four
members. The Board assists me in the
administration of the Government's foreign

investment policy, principally by giving me
confidential advice on proposals by foreign
interests to invest in Australia, Board members
are appointed by me after approval by the Cabinet,
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generally for a term of three years. The Beard
members have extensive experience in business,
Government or labour relations and are persons of
undoubted integrity and impartiality.

The Board's advice and opinions and the expression
of members' views are considered by the Government
and the Board to be confidential to the
deliberative process. The expectation of
confidentiality is inherent in the conditions of
appointment of Board members. That understanding
of confidentiality is integral to
inter departmental, inter agency and
inter Governmental consultations in this area
because it provides the most favourable conditions
for frank and candid advice to me in the
administration of the Government's foreign
investment policy. The opinion and comment relate
to the commercial activities of the parties to the
proposal and, 1if released, could be used by
competitors and others in a manner detrimental to
the parties’ commercial interests. The
inter departmental, inter agency and
inter Governmental consultations are conducted on
the basis that views expressed in confidence will
be protected.

it is implicit in the terms of appointment and
understood by Board members that advice tendered
to the Government on foreign investment proposals
is strictly confidential. The Board has given its
views to successive Treasurers on a considerable
number of cases since its establishment in 1976.
The views of individual Board members on a
proposal have never been released.

To release the Board's views, opinions and
recommendations could be embarrassing and damaging
to Board members when those views were given in
confidence as part of the deliberative process of
Government. Making public such views would
subject members to public comment and criticisn
when the matters under consideration and on which
ajvice was being given were never intended or
understood to be for external consumption. The
potential for stigma to be attached to members’
views could also have adverse conseguences for
members' reputations and commercial and business
interests. Moreover, it is likely that senior and
respected business people and other persons of
distinction would be unwilling to serve on the
Board if they knew that there was a risk that
their confidential advice would be revealed.
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Consistent with the above, in relation to the
Committee's requests, 1 have directed my
Department that officials should not provide to
the Committee, whether orally or by way of
provision of documents, information or advice
provided in confidence by the Board and the
Treasury to the Government. 1 have similarly
directed Mr F.G.H. Pooley, a former official of my
department.”

4. I have now been asked to advise on the following matters:-

"For purposes of clarification the Committee has
therefore instructed us to obtain from you advice on:

1. "The other factors®' mentioned in paragraph 52
and their relevance to the case in point.

2. Relevant case law on the peint.

3. Any legislation and pending legistation

pertaining to the matter.

4. The relevance of the time which has elapsed
since the advice (ie. the FIRB Minute/s in
guestion), was given.®

and 1 have been supplied with some specific material, namely:-

" 1. The Submission of the Australian Independent
Newspapers Pty Limited to the Senate Select
Committee;

2. Copy of transcript of Nine Network Australia
Limited transcript of 6 March 1594 at 9 pm
being an interview with the Federal Treasurer.

3. Copy Canberra Times newspaper report of
17 March 1993."

5. The first such document includes a minute of the Foreign

Investment Review Board dated 5 December 1951.
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6. The point which I was seeking to make in para.52 of my
earlier Opinion was that the documents fell into a "class"

which, in litigation, would give rise to a "class” claim. (That

js e¢lear from Ssnkey v. Whitlam (1984} 142 C.L.R. 1, in

which some of the documents in gquestion were similar in nature

to those referred to in Category 1l.) As Sankey v. Whitlam

itself shows, however, the fact that documents which fall within

a class in relation to which such a claim is made is not

decisive; other factors may result in the claim not being

upheld. See The Commonwealth v. HNRorthern Land Council

{1993) 176 C.L.R. 604 at 616 per Mason C.J., Brennan, Deane,

Dawson, Gaudron and McHugh JJ. 1 mentioned in para.52, by way

of example, one such factor, namely the length of time since the

advice was given. (That factor was regarded as important on the

facts of Bankey v. Whitlam.) Finally, I expressed the view,

on the material then briefed, that I thought it probable that

the claim would be upheld.

7. In determining, in legal proceedings, whether a class
claim should be allowed, the issue which falls to be determined

was expressed by the majority in The Commonwealth v. Northern

Land Council {at 6l16) atz follows:-

= . . . whatever may have been the position in the
past, the immunity from disclosure of documents
falling within such a class is not absolute. The
claim of public interest immunity must nonetheless
be weighed against the competing public interest
of the proper administration of justice, which may
be impaired by the denial to a Court of access te
relevant and otherwise admissible evidence."
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8. In relation to the gquestion whether the issue can be

further “"subdivided", the authors of Crosg on Evidence,

Australian edition - correctly in my view - say at [27175]:-

* [t igs difficult to add anything to the statement
that it is the duty of the court, in arriving at a
decision on question whether evidence should be
withheld, to balance the public interest in the
administration of justice against whatever public
interest is likely to be injured by the disclosure
of the evidence. The balancing of divergent
interests means it is difficult, if not
unprofitable, to attempt to extract a series of
principles from the decided cases. The importance
to be given to any one public policy comsideration
will depend not only on its own merit but also
upon that against which it must be measured.®

9. Notwithstanding that view it jg possible, I think, to
identify more exactly some features which may be regarded as

material. They are:-

(a) The level of government at which the communication
in question took place. The higher the level, the
more likely that the immunity will be respected:

Sankey v. Whitlam at, eg. 9% for Mason J.

(b} Whether the communication deals with important

matters of policy or those which are neot: Sankey

v, Whitlam at 93 per Mason J.
{(c) The nature of the proceedings in which the issue

arises. The immunity is wunlikely to prevail in

criminal proceedings 1if its acceptance would act
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adversely to the position of the accused: The
Commonwealth v. Northern Land Council at 618.
Again, it may militate against allowing the claim
to immunity if to do so would prevent investigatioen
of malefactions in the workings of the government
claiming the immunity: Sankey v. Whitlam at

46-47 per Gibbs A.C.J., at 56-537 per Stephen J,

(a) The length of time since the documents came into

being: Sankey v. whitlam at 46-47 per

Gibbs A.C.J.

(e} Whether the matters the subject of the documents

are still “current or controversial®: The

Commonwealth v. Northern Land Council at 62¢.

(f) whether the document has already been made public,
including the circumstances of its publication:
Sankey v. Whitlam at 45 per Gibbs A.C.J., at

64-65 per Stephen J. at 101 per Mascn J.

1c. 1t is, of course, a matter for the Committee to form its
own view on whether it will allow the claim to immunity in
respect of the documents, and information, in question, and in
forming that view te give such weight to the various factors to

which I have referred as it thinks apropriate.
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11. If the issue were to arise in respect of the document

which I have now seen, namely the minute of the Foreign

Investment Review Board dated 5 December 1991, in civil

proceedings in a court, I would incline to the view that the

claim to immunity would not succeed. The facters which would

seem to me significant in that regard are:-

{(a) It has already been disclosed - perhaps by a
"leak" - the disclosure taking place at some time

prior to Mr Leslie's letter of 20 January 1993 to

Sir Bede Callaghan.

{B) Mr Kerin, the Treasurer at the relevant time, in
his evidence to the Committee on 24 March 1993
agreed that the document shown to him {which I take
it was the relevant minute) was the document which
had been supplied to him by FIRB, except that the
last sentence was missing. The document, already
"public*, was thus authenticated. Mr Kerin also

discussed, to some extent, the contents of the

document.

{c) The contents of the document, in terms of their

subject matter, are only doubtfully on “important

matters of policy®.
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(d) The events to which the document related are all in
the past, although it is true to say that it has

some ongoing relevance.

12, As I have said, the issue is ultimately for the
Committee. I should add two observations, however, concerning
matters put to me in my Instructions. The first concerns the
decision of the Administrative Appeals Tribunal {Deputy
Pregident R.K. Todd) in Lordsvale Finance v. Department of
Treasury (No. 3) (No. AB4/181, 30 June 13%86). In that decision
he held that documents broadly of the kind presently in question
could not be the subject of a successful c¢lass claim for the

purpose of deciding whether under s, 58(5) of the Freedom of

Information Act 1982:-

o There exists reasonable grounds for the
claim that the discleosure of the document would be
contrary to the public interest.”

Each document had to be considered on its merits. That does not

affect the views which I have earlier expressed.

13. The second matter concerns legislation. The only existing
or proposed legislation which seems potentially material is the

Evidence Bill 1993 which in s. 130(1) provides that:-

* (1) If the public interest in admitting into
evidence information or a document that relates to
matters of state is outweighed by the public

1064G
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interest in preserving secrecy or confidentiality
in relation to the information or a document, the
court may direct that the information or a
document not be admitted into evidence.®

The succeeding provisions of the section then elaborate upon

that broad proposition. The section dees not, 1 think, affect

materially the position otherwise applying in the present

circumstances.

14, In relation to any questions concerning the document

already published {or documents related to it) the basis for
maintaining an objection to answering such gquestions would seem
to disappear if a claim to immunity in respect of the document

could no longer be sustained. As Gibbs A.C.J. said in Sankey

v, Whitlam at 45:-

“ It was further submitted that if one dJdocument
forming part of a series of Cabinet papers has
been published, but others have not, it would be
unfair and unjust to produce one document and
withhold the rest. It may be indeed be s0, and
where one such document has been published it
becomes necessary for the court to consider
whether that circumstance strengthens the case for
the disclosure of the connected document.”

Tc similar effect was Stephen J. at 66:-

" The other documents here in question have largely
not been the subject of prior publication but all
of them are in some degree affected by it. They
consist of inter-Ministerial and inter- and
intre-departmental deocuments and of documents
passing Letween a department and outside persons.

10646
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All are apparently concerned with the proposed
borrowing of four billion dollars which was the
subject of the published Executive Council
Minutes. Once those minutes became public and
subject to public speculation and discussion it is
not easy to identify the particular gquality of
public interest which is said to reside in the
non production of these associated documents.
Certainly the Ministerial and other affidavits,
involving ne more than class claims and making
only very general and unspecific references to the
proper functioning of the Executive and of the
Public Service, provide no assistance in this
regard.”

i5. In relation to other documents falling within the claim
for immunity, the Committee will need to consider each such
document in the 1light of the principles to which I have

referred. I see no reason, for example, why the Committee could

not require the documents in respect of which the immunity is
claimed to be more specifically identified, at least on a

confidential basis, as a starting point.

with compliments,
%

.F./JACKSON QC

I3

/

31 March 19%4.
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TREASURER

FaRLLMENT BOURE
[

20 APR 194

Dear Senator Alston

I refer to your leter of 12 April 1994 raising a number of additional matters in relation to your
Committee's work.

In view of deveiopments, I now attach a copy of the FIRB's minute of 5 December 1991 to the then
Treasurer. The decision 10 relcase this document reflects the special factors surrounding its status.
Its release in no way erodes the reasons for it to be proected previously. Moreover, its release in no
way affects the points underpinning the approach taken by the Government in relation to other FIRB
documentation and information.

I advise that my direction to Mr Pooley in relation to his appearances before the Committee
continues to apply. As you know, I have directed Mr Pooley not to provide to the Committee,
whether orally or by way of provision of documents, information or advice provided in confidence by
the Foreign Investment Review Board and the Treasury to the government on matters associated
with 1991 and 1993 decisions on the Fairfax Group under the government's foreign investment
policy, or information provided in confidence to the Foreign Investment Review Board and the
Treasury on matters associated with the 1991 and 1993 decisions on the Fairfax Group under the

government's foreign investment policy.

Similardy, my similar directions to some other witnesses before the Committee also continue to apply.
I therefore reaffirm that ! have, in effect, directed officials not to discuss the FIRB cases with the
Committee.

I am puzzled by your request for a schedule of all internal working documeats in relation to the 1991
and 1993 decisions. As advised in my leter of & March 1994, the list attached to my 9 March ketter,
the schedule attached to my letier of 10 February 1994 and the documents covered by Attachment A
of Treasury's submission to the Committee, together comprise 3 full list of documents held by
Treasury in relation to the 1991 and 1993 decisions. It follows that the Committee already has been
advised of "a list of all notes to file following telephone conversations, & list of minutes of meetings
of FIRB officers and a list of minutes of meetings between FIRB officers and clients relevant to the

terms of reference”

Yours sincerely
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- CONFIDENTIAL
LIMITED ACCESS ONLY

FOREIGN INVESTMENT RE\;’IEW 80ARD MINUTE - ,..'-'

The Treasurer - - ) -

:, \ ’, ) _‘::. . .
FOREIGN INVESTMERT POLTCY .. .0 &7 A -
O'REILLY AND TOURANG PROPOSALS X0 BUY FAILRFAX .

.

. PN R e
FOR ACTIOR BY; In regard to p'Reilly, the deadline is
“ ... T-i.. 320 Dacember.- In regard to Tourang, there is
+ .- . mo statutory deadline, butlthe parties are

o AL SIS fp;essiqﬁior_qn:early:deciiion:tor.commercftl.
“reasonsl T o EHUE e oWIUREESSLIANT: 00
‘ < e S ‘ o
PURPOSE ) e . . i
o - A T Preoor
- . On 28 November it was announcad that. Mr Kerty Pachker

: was withdrawing from the Tourang bid, and that his

-~ - - proposed shareholding would instead be placed with

Australian institutioas. .’.” -

..+ -, The Board is split-on the two forelgn inveskment
- = “ proposals to buy Pairfax: two members ragommend
approval of both, and twogecomend_;

L oo

D
L.

Irejection®f both.

BACKGROUND

AN . " In December 139¢, the banking syndicate (ANZ, Citibank
: 1+ et al) to the John Fyirfax Group Pty Lid {(Fairfax)

° appointed Mr Des Nicholl (of Deloitte Ross Tohmatsu) as
' Receiver/Manager. ‘As & consequence, theze is now a
management vacuum and'much,@taff‘unqqrtain;x_at;rairfax.

Py . e se - T o ! Tt
e : e coa S S et
Semrer YRR e L

-7 The banks and Receiver are advised by Baring BErothers:
" Burrows & Partners {Barings), who prefer for commercial
-reasons to sell Fairfax as a complete entity, rather
than dispose of-its individual assets (the latter would
involve forgoing tax bemefits and incurring additional

stamp duty). = - RN

" Fairfax owes amounts totalling around $1.85 billion to:

- banks (senior lenders) - $1.27 billion
= .. junk bondholders - - . $0:55 billioen
~ other unsecured creditors $0:03 biilion
: ; $1.85 billion
. " while banks rank ahead of bondholders, the Fairfax

-“. group structure can only be sold as 2 complete entity
with the bondhclders' agreement. 'The bondholders -
advised by Mr Malcolm Turnbull of the Sydney investment
bank Turnbull & Partners - are suing Falirfax and the
banks for some $500m in principal and damages.

. ' CONFIDENTIAL
LIMITED ACCESS DONLY
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Barings has received proposals to buy Fairfax from:

- INP Consertium Limited (INP), controlled via
Independent Newspapers PLC by the O'Reilly family
of Ireland;

N _

- (Tourang), originally owned one
third each by’ interests associated with the
Australian Mr Kerry Packer's Consolidated Press
group (Conspress), which is withdrawing), the
Canadian Mr Conrad Black's Dally Telegraph, and
the US based Hellman & -Friedman investment hcuse.

-~ _australian Independent Rewspapers Limited (AIN), 3
Malbourne based syndicate, backed by AMP, Nationmal
Mutual and otHer local institutions, which has now
gat back into the sunping by lifting its bid.

The bids have climbed to the outer limit that Barings
thinks is attainable, in the region of $1.5 billion.
The capacity of the O'Reilly and AIK bids to complete 2
quick purchase is-complicated by an exclusive agreement
between Tourang and tha bondholders, and less certain
comnitments by banks, institutions and underwriters
{only Tourang can settle with the bondholders prior to
mid-Zanvary, a2nd without an immediate public float).

Fairfax group
The issued shares in Fairfax are held in the name of
interests assoclated with Mr Warwick Fairfax and Lady

Mary Fairfax, but are available as security against
debt owed to the banking syndicate.

4
Fairfax is one of Australia‘s two major newspaper
groups, the other being Mr Rupert Murdoch's News
Corporation Limited (Newscorp). Within the Australian
national and metropclitan newspaper market, Newscorp
accounts for 62 percent of all papers published, and
Fairfax for a further 20 per cent.

/. In metropolitan daily classified advertising, Fairfax
accounts for 76 per cent of the market in Sydney and 73
per cent in Melbourne, In national daily display
advertising, Fairfar accounts for 54 per cent of the
market. National and metropolitan newspapers account
for about 36 per cent - or $2.3 pillion annually - of
total media revenue from advertisin? and cover prices.

Fairfax publishes:’

The Sydney Morning Herald (SMH) and The Sun Herald
The Age and The Sunday Age .

The Australian Financial Review (AFR)

the Business Review Weekly and related magazines
the Newcastle Herald, and the Illawarra Mercury .
community.newspapers in suburban Sydney and Melbourne
various other magazines and newspapers.

L2 T R N A |



Appendices 80 Percentage Players

The main Fairfax titles - SMH, Age and AFR - are macket
leaders in the high income, well educated segments of
the Sydney and Melbourne markets. The SHH and Age
dominate the Sydney and Melbourne print advertising
markets, in both classified and display segments, and
are regarded byvimany as ameng the top 20 newspapers
worldwide. The AFR has the -largest national newspaper
display advertising market share of any newspaper.: '’

Fairfax employs more than 5000 people {including some
part-timers and casuals)., It purchases newsprint - a
major newspaper input '~ from Australian Newsprint Mills
(ANM} and from overseas sources. ANM is owned by
Newscorp &nd Fletcher Challenge, and has a contract to
supply Fairfax until 1998.

Although the main Falrfax titles generate sufficiently
strong earnings for Falrfax to remain profitable at the
operational level, the group has - aince Warwick
Fairfax's takeover in 1987 - incurred over $600 million
of losses as a result of having to =ervice a large

- amount of acquisition related debt,

As at 30 June 1991, Fairfax had total assets of $1.7
billion and total liabilities of $2.1 billion {the
deficiency being covered by the goodwill value of the
main mastheads), In the three years to 30 June 1991,
Fairfax made total profits bhefore interest and tax of
$507 million, and total losses after interest and tax
of $607 million. Around 78 per cent of. Fairfax revenue
comes from advertising.

Bondholders .

The junk bondholders are mostly US based institutions,
many themsslves financially troubled, which together
hold Fairfar subordinated debentures totalling $450m at
face value (about $550m with interest etc), and which
are.almost all represented by Malcolm Turnbull {who has
now resigned from his other role as a Tourang directoer).

4 Some of the bondholders have commenced legal action in
the USA and Australia against Fairfax and the banking
syndicate in relation te the circumstances surrounding
the sale of the debentures.

oo The bondholders have an exclusive, mutually binding

' agreement with Tourang which requires them to drop

’ litigation against Fairfax and the banks if the Tourang
bid succeeds, but which will expire in mid-January
{subject to an option to renew, and a pre-empktive right
to match any offers from the other bidders}.



Appendix G — FIRB Minute of 5 December 1991 Appendices 81

Independent Newspapers - controlled by the family
interests of Dr .Tony O'Rellly - is incorporated and
listed in Ireland, where it is the largest media group,
publishipg about 60 per cent of newspapers snd leading
the morning, evening and Sunday segments of the
national market. it also publishey 'free’ newspapers
in England, and has nom-core activities in outdoor
advertising and the electronic media. ’

In Australia, the O'Heilly family - through Independent
Newspapers and the O'Rellly Trust - operates an outdoor
advertising business Buspek Advertising, Australia's
largest transit advertising company, and & provincial
newspaper group Aus IQV W (APR)
Australia‘'s fourth largest print media group.

APN, acquired by O'Reilly family interests in 1988, has
a print run of 250,000 copies through 13 regional
dailies - and also publishes some non-dailies - along
the northeastern seahoard from Coffs Harbour to

Mackay. It is intended to- f£loat about half the stock
in APN on the Australian Stock Exchange im 1932.

INP - incorporated in Australia solely to bid for
Fairfax - i5 currently wholly owned by Independent -
Newspapers, which had total assets around $A3%9 million
and shareholders funds around $A171 million as at 31
December 1991, and whose earnings before interest and
tax in 1990 were about $A37.5 million.

BT Corporate Finance for the O'Reilly bid has submitted
a foreign invesﬁment,prcposal_which provides for:

- the current senior lenders to Fairfax {the banks)
to be repaid in full, and the junk bondholders to
receive debentures with a face value of $125m

_{convertible on sale to Australians);

. -  assuming most bondholders redeem their debentures,
i the approximate economic interests in Fairfax
after a public share offar (underwritten by JB
Were & Son) to be 20 per cent by Independent
Newspapers, 6 per cent {non-voting debentures) by
bondholders and 74 per cent by Australian
portfolio investors (including 2 pef cent by the
- family interests of Sir Vincent_Fairﬂa:):

- board members to be: Dr Tony 0'Reilly (chairman
of HJ Heinz and Independent Newspapers}, Mr Liam
‘Healy (CEQ of Independent Newspapers), and 8 to 10
pustralians, including Mr John Reynolds-(CEQ of
APN, and former managing director of West
Australian Newspapers), Mz John B, Fairfax (former
deputy chairman of Falrfax)., My Ted Harris
{chairman of Australian Airlines), and Mr Greg
Taylor {senior Fairfax executive);

”
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Percentage Flayers

- editorial policy - if the bid succeeds, the
Charter of Editorial Independence proposed by
Fairfax journalists to be signed and complied with
— the Independent Newspapers philosophy is said to
be consi;tent with the Fairfax culture and style;

- > - John Reynolds to be CEO, and
Fairfax senior management to be restructured, ’
"drawing on the managerial expertise of tha -
O'Reilly flagship °'The Irish Irdependent® - all
the main Fairfax businesses to be retained
(Newcastle Newspdpers to be sold to Mr John B.
Fairfax's Rural Press for $34.4 millien), and

. geographic coverage ‘to be expanded ~ printing
technology in. Sydney to be upgraded at a cost

around $250 million by 199%/96;

- staff matters - subject to 'a review of the
contractual ‘terms of the senior Fairfax :
executives, all staff to continue to be employed
on current terms and conditions, with all accrued
employee benefits preserved = {ndustrial relations
to be managed so as to effect changa ¢eg new
technology} with minimum unrest and disruption;

— the major Fairfax titles to be

ratzined and professionally managed as & third:
force (to Conspress and Newscorp) in the
Australian print media - the management philosophy
and experience of Independent Rewspapers to bs
drawn on - editorial independence to be assured -
the community links of the SMH and Age to- be
recoqnised_in separate management structures based
in Sydney and Melbourne respectively.

/
Tourang Limited, incorporated in Australia solely to
bid. fog Fairfax, was established by interests
associated with Conspress {Mr Packer. who is now
withdrawing), the Daily Telegraph PLC {Mr Black, of
Canada), and Hellman & Friedman capital Partners
{Hellman & Friedman, of the USA). Prior to purchase,
Tourang would be restructured to limit the voting
foreign voting component to 20 per cent; in particular,
the Hellman & Friedman interest would be converted to
non-voking debentures.

Conspress, one of Bustralia‘'s largest privately ow?ed
business groups, conducts the family business affairs
of Mr Kerry Packer. While its core businesses are
magazines and television, Conspress also has major
interests in chemicals, ski-resorts, pastordl stations
and real estate: The Nine network - which Mr Packer
controls through a 38 per cent shareholding - inter
alia operates IV stations in Sydney and Melbourne.
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Hgll@gg % Friedman is a US based limited partnership
and investment house which, together with its sister
partnerships, has in excess of $US480 million in
committed capital. A general partner (Mr Brian Powers)
represents Heilman & Friedman on the Tourang board.
IhﬁwQAiII_I§l§31§2E, a British newspaper business
conkrolled by Mr Black, publishes The Daily Telegraph
{a major quality daily) and The Sunday Telegraph in the
UK. Mr Black's worldwide newspaper interests include
some 85 daily newspapers and 150 weekly publications,

While Tourang proposes to fully pay out bank creditors,
a key element of its bid-is the exclusive accommodation
whereby bondholders would recelve debentures worth $125
million or 28¢ in the dollar at face value (long-term
value unknown). It is expectéed bondholders would
exchange about $100 million of thege debentures for
cash, through sales to Australian-institutions.

©On completion, the approximate economic interests in
Toutrang vis shares and convertible debentures would be:

: - interests associated with Black 20%
- Hellman & Friedman (non-voting) 15%
- bondholders 4%

-~ Australian investors 61% '
(the O'Reilly bid assumes the bondholders will hold: 6%)

. The 61 per cent of long-term capital to be held by
Australian institutions would be underwritten by Czd
Minnett Securities, Debentures held by Hellman &
Friedman could be converted to shares only on sale to
Australians. Shortly after completion, it is intended
to partially float Tourang on the ASX {resulting in
some reallocation of the Australian 61 per cent).

If the Tourang bid weTe to succeed, the board would
comprise: Sir Zelman Cower (chairman), Mr Conrad Black
{deputy chairman), Mr Daniel Colson {Dally Telegraph),
Mr Brian Powers (Hellman & Friedman), Sir Laurence
Street, and up to Eive others yet to be announced.

. The new CEC is as yet unknown (but preference will be
given to Australian candidates), and the parties have
indicated that high quality managers and journalists
would be recruited from overseas. Overall staffing
Jevels would be cut by 7 to 8 per cent overia 2 year
period. Existing awards and redundancy agrgements
would be maintained. !

. Tourang would retain all the Fairfax titles, and says
it is committed to restoring and enhancing the quality
of the mastheads, The Fairfax papers would-be able to
draw on the expertise in printing technology and other
areas of thae Dalily Telegraph in the UK. The Fairfax
presses in Sydney would be upgraded in the .
medium-term.. The Tourang position-on editorial policy

is set out at Attachment A.

’
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ISSUES

Under the Government's ‘foreign investment policy
guidelines, foreign investment in mass circulation
newspapers is restricted: each application is examined
on a case-by-case basis, Lt

On 10 October 1991, Cqucds resolved that:

A
Caucus supports Australisn ownership and control of
Australian media outlets. In regard to priant media,
Cgucus notes that a House of Representatives Committee
will consider these issues among others. Accordingly,
Caucus would havd the opportunity to consider any
recommendation in this area after the Committee reports

to Parliament. Ca

) . A .
In the context of the current bidding for thae Fairfax
Group, Caucus supports the proposition that any outcome
should not- extend.foreign control of Australian media,
Accordingly, it requests the Treasurer in considering
any matters placed before him by the Foreigm Investment
Review Board to ensure such foreign control does not
eventuate. As part of the process, Caucus opposaes any
level of foreigm voting equity above 20 per cent. . It
further requests the Treasurer to keep Caucus briefed
on developments in this matter,

This Caucus resolution, as with many .others, is capable
of several interpretations - we have taken the 20 per
cent limit on foreign voting equity as the basic
proposition, and the,comment on not extending foreign
control as a desirable objective.

Both bids are examinable under the Act, and could he
blocked under the Act were you to decide that controel
of Fairfax would pass to foreign hands (essentially,
Dr O'Réilly or Mr Black), and that this would be
contrary to the national interest. If you were
predisposed to reject either bid, the question of
‘foreign control’' assumes crucial importance,

Foreign voting equity in Fairfax would be 20 per cent
in either case. Aggregate fcoreign economic interests
(shares and convertible debentures) in Fairfax would be
abhout 2% per cent under O'Reilly (ie, O!Reilly 20,
bondholders 5) and ashout 40 per cent under Tourang {le,
Black 20, Hellman & Friedman 15, bondholders 5). On-
this basis, we cannct rule out the possibility that
contrel of Fairfaxr would be shared Australian-foreign.

The argument for assuming control of Fairfax would pof
pass to foreigr hands rests on a literal reading of the
figures: forelgn voting eguity,would be 20 per cent in
each case; foreign board representation would be at
most 30 per cent (0'Reilly/Healy possibly supported by
Reynolds, or Black/Colson possibly supported by
Powers), Both syndicates have asserted that the
prominent participants (O'Reilly and Black) would be in
no position to dominate the respective boards,
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The argument for assuming control of Fairfax would pass
to foreign hands rests on the commercial reality that
the bids were ultimately put together largely by Dr
O'Reilly and Mr-Black respectively, each of whom
expects to significantly influence Fairfax strategic
and senior management policy, at least initially.

In our view, the fact that the new Fairfax board would
have majority ' Australiin wembership may not settla the
igsue, as we presume the directors and policles would
be chosen on the advice of the foreign bidders with the
requisite newspaper eipertise. The benefits promised
by the bids depend con them bringing foreign management,
technology and journalism skills to Falrfax, whic¢h ia
itself might indicate effective foreign contreol, On
balance, we would incline to the view that effective
control of Fairfaxr would more-likely be foreigsa.

Consultationg

. Mr Packer's withdrawal has effectively removed any
. national interest implications flowing from

’ concentration and cross-media issues, The TPC said it
does not oppose the O'Reilly bid, and now Fag no basis
for opposing the Tourang bid (see Attachment B). The
ABT said it had information which a priori would have
raised cross-media concerns were Mr Packer still -
invelved in the Tourang bid. We also consulted
Attorney-General's on various aspects, but the
withdrawal of Mr Packer made their advice unnecessary.

The major players ins the Australian print media
(newspapers and magazines) are Fairfax, Rewscorp and
Conspress. In terms.of circulation, Rewscorp and
Fairfax together control over 80 per cent of
metropolitan and national daily newspapers, while
Conspress and Newscorp together control 85 per cent of
the 30 largest magazine titles.

Z, In newspapers, Newscorp and Fairfax operate in slightly
different market segments: Newscorp is stronger
Australia-wide and among the lower to middle )
sociceconomic groups, while Fairfax isg stronger in

Sydney and Melbourne and among the upper sgcmeognomic
groups. Conspress has no major newspaper mterelsts.

Conspress is prevented by the cross-media rules from
owning TV stations and newspapers in the same city, but
controls about half the circulation of the top 30
magazines, In practice, since Mr Packer coptrols
television stations in Sydney and Melbourne, he cannot
under the cross-media rules alsc hold 15 per cent or
mora of a mass circulation newspaper in Aeither city.
" _’ FEt )

’
.
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The O:Reilly bid would marginally raise concentration
in daily newspapers, because APN owns 13 newspapers
along the northeastern seaboard (accounting for 30 per
cent of the regional market, but only one per ceat of
the national market). The Tourang bid would not
increase concentration, because the Black group does
not currently hqvgjneuspaper interests in Australia.

Mr Packer will not now be 3 complicating factor inm .
terms of medla contentration for the Tourang bid.
Further, were Mr Packer to subsequently acquire an
interest in Fairfax on the stockmarket when the
business is partially floated under any one of the
three proposals, this would once agaln trigger
investigation by the ABT in respect of the cross-media
rules and any assoclation between Mr Packer and the new

Fairfax owners. . ;

4 P

The O'Rellly team says its management philosophy 1s”
consistent with the Falrfax culture and style, and it
will comply with the proposed editorial charters.
Tourang does not believe in editorial charters; 1its
editorial policy is outlined at Attachment A. In our
view, both bids would bring valuable international
expertise to Australia and result in higher quality
journalism in the Falirfax newspapars.

Majintaining the Fajrfax group

If the main Fairfax assets (SMH, Age and AFR) were Sold
to several different bidders - either now or down the
track - the Australian mass circulation newspaper
industry would 'lose the cne countervaliling force to
Newscorp: this would clearly not be in the public
interest. In the event, bath foreign bidders are
commnitted to retaining the major Fairfax titles.

7/

OFTIONS
/

.

You could: (a) approve both bids,
{b) reject both bids, or
{¢) reject one and approve the other.

1 .t
As Fo (a), both bids appear to comply with the basic
Caucus propesition that not more than-20 per cent of
the voting equity in Fairfax be foreign. Both bids -
would bring management and technology skills to
Fairfax, and a willingness to invest in, and to
upgrade, the standards of the papers. X
As to {b), were-you to conclude that control would
become foreign contrary to the national interest, you
could reject both. You could take,the view. that, while
you had no objection to 20 per cent foreign voting
equity, foreign control was per se undesirable and
against the national interest.
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You could alse argue in support of option (b) that the
Australian AIN hid was potentially sufficient te pay
out the senier creditors in £full (and the junk
bgndholders in part), so that rejecting the two foreiga
bids would not disadvantage the creditors.

The arguments agaipst 6ption (b) are that:
/ .

- after all the Caucus debate etc, rejecting the .
foreign bids on the basis of a tighter policy than
Caucus required would signal to foreign investors
that the Government was inconsistent in the sense
of not sticking to its stated policies;

- Fairfaz would likely benefit from the injection of
management and skills that both foreign investors
have demonstrated they could and would bring to
Australia.. AIN has no newspaper experience, and
we are not aware of any plang by the syndicate to
acquire expertise comparable teo that available to
Dr G'Reilly and Mr Black. We would expect the ’
Fairfax press to bs more competitlve ware one of

M the two foreign bidders to get control;

- rejecting the foraign bids would leave Fairfax in
receivership unless and untll the AIN bid proved
satisfactory to the Receiver (AIN is not presently
in a position to quickly close a purchase). Alse,
blocking the foreign bids might encourage AIN to
reduce its bid to the substantial detriment of the
Fairfax creditors; and .

- should a foreign controlled Fairfaz press publish
edito:ialsﬂunac;eptabla to the nation, this would
doubtless be ignored or result in a loss of sales.

As to option (c), it would be possible to reject
Tourang and approve O‘Reilly, or vice versa. There may
seem to be a stronger case for rejecting Tourang than
for rejecting O'Reilly, given the difference in foreign
A economic interest {40 per cent versus 25 per cent

4 respectively), and since the probability of Fairfax
being foreign controlled would be greater with Tourang
than with O*‘Reilly.

However, it would be harsh to discriminate between them
when both bids appear to comply with the basic Caucus |
proposition, and when their respective economic ;
benefits are similar. Alsc, at this stage, only
Tourang can deal with the junk bondholders, and
rejecting Tourang could leave Fairfax in receivership,
its ¢reditors unpaid and its staff demoralised for many
months to come (the logistics for putting new
arrangements with the bondholders in place are
apparently not simple, and substantial delays would

make all the bids more vulnerable to 3 stockmarket

downtuzn}. '
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CONCLUSION AND RECOMMENDATION

.Both bids would bring a new major player (replacing the
Fairfax family) and valuable newspaper expertise to the
Austraiian media. While there iz some community
concern about- foreign ownership of local newspapers per
se, each bid is consistent with the key proposition of
the Caucus resolution, .and would at least maintain-the
existing degree of competition and diversity.

The Tourang bid has.the advantage from the Recelver’'s
point of view of its exclusive agreement with the US
bondholders and its firm institutional and underwriting
backing. .However, this is ultimately a commercial

- (rather than national interest) consideration.

Two members ¢f tha Boatd — Mr:Kea Stone and Mr Des
Halgted - consider that foreigm.control of the Fairfax
press should not.be allowed. They believe it likely
that both bids would result in foreign control, :
Accordingly, they recommend you reject both proposals.

- . Tha Chairman, Sir Bede Callaghan, and the Executive
Member consider the prospect of foreign control to be
outweighed by the benefits of foreign newspaper
expertise, such as higher quality journalism and more
modern technology. They therefore recomeend in each
case that you authorise advice to the parties that
there are no objections to the proposal under the
Government's foreign investment policy..

A decision to approve both bids could be easier to
justify, providing of course that you are satisfied
that they are cbnsistent with the Caucus proposition.

If you reject both hids, we would need to discuss with
you whether this should be done under the Act or the
policy guidelines (we cannét predict whether the
parties would challenge a rejection under the Act in
court:’ they could claim you were nistaken in
concluding control would be foreign, gnd your decision
/£ was thus wrongly based; you would need to show contreol
would be foreign apd against the national interest).

whatever decision you take will be criticised, and 2
press release would be desirable (we will segd 3 draft
fo:_cqnsideration when you come to a conclusion}.

'

1 have not given this minute wider Ministerial
circulation.

F.G.H Pooley o
Executive Member P

§ December 1991 ° ' i
O'Reilly proposal: approved/rejected
Tourang proposal i approved/rejected

C signed: VYT
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ATTACHMENT 4

Support for the AJA Code of Zttica

Teurang fully endories the AJA Code of Eiblca. Mareaver,
Tourang proposes thot this Cade of Etnics shouid be ‘treated a3
part of the tarms of employmeat of sll journallsts employed by ™

Teirfax and the Doard will expect the editors to ezsure the Code ia

rigorausly complied with in every pardcziar.

Support for the Azstralian Press Council - Statement of Principles

Toureng endorses the Australian Press Councl Statement of
Principles and exjects thet all editors and.jovrnalists will .comply

with them. v . o
Objectivity and Integrity i

Tourang beleves that the Fairfax publications yhould
-any pacty poiitical bizs or attachmens to any sectonal

Fairness '~ .

be free from
Ioterest.

.. Tourang Leliaves. that the Australian press (including Fairfar)
ragularly accords insuflicient respecs ta the rights of persony ‘wha

are written about or who hold views contrery 1o thase
the newspapers concerged, ‘

expressed g

Tourang believes that where the newspiper misrepresenu. a persol
_or misstates tha facts, a person affected- sbould be entitled to .
adequate 3nd . appropriste correction., Ja Tparticular, where a

person is defarmed, his or har vindicatlon should not

have to awai: -

-exhausting and expensive legel proceedings.. Where mewspapers
have gene wrong in such cases, tiey should promptly admit srror

and correct it, . S

To date, Tourang is not aware of any develope

d systemm of

practices by Austrailan fewspapers covering these masters aad at
this stage it s appropriate only to ‘express our suppert for the
general principles. We expect that the board of Tourang wken
fully constituted will be able .to develop these principles into &
workable set of procedures that will mske the Feirfax newspapera

rairer .and more accessible both to t
whom they write.

Directors” Rasponsibility

Tourang does: pot subecribe compr;hensive!y to
Newspapers® Charter of Editocial Independence.
Charter denies the board of directors en
exzpress an opinion in the editorial pages of a newspi
s long establisthed propriétorial right which kas’
scknowledged and exerciszed. In exercising - i, the
observe a meticulous respect for the truth and hone
Touraog claims that entitlement.

heir readers and to those about?

-—

the ‘Feirfax

In particular, the
y right ot entitlement to

pec. This is
besn . widely
beard ‘must
st atatement.

by —— T
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Surther, an smmitied  fo ihe coatiausd
imzravement eod ef thz Tairfaz ca=scepers, 2
vae gssurax¢e  of acsuracy, fairness, ahjessivity and

csmprehensivenedd {n their coverige of Australia a'xd the world,
aad flemly  believes the - Board must: Falnitin an ulticazs
cesponasibilits far this,
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. TRADE FRACTICES CopMISSTON ATTACHMENT B

Frooosed Accuisgition of John Pajzfaw Gx

As you ray bf aware She Cormd.ssion has undertaken investigations
in the market place to ascertaip if any of the proposed acquirers
may .contraveaa the Trade Practice Act. ' : )
As t:_he_bictis_. are currently structured; the Commission’'s
investigations to date indicate that acquisiti ) )
: 2 . . iticns the pre
bidders is unlikely to contravene the Ackt. B presest
T ven .
: o o ) y - .
E[heigganmsszgg’shengualries have been concentrated.in. Sydney and -
‘ourne. the basis of those inquizs issi ‘
He elst:a.bl:i._sh i ¢ Lnquiries the chmJ.ssl:.on:sought

» ! whether there is 2 market for classified advertising in the
I Sydney 2nd Melbourne metrcpolitan markets;

. fwhether: the Sydaey Mornin; Ee-zld .and The Age dominated those
imarkets; aad, - e

» whether any of thé bidders for Fairfax would be in a stronger
‘position as a consequenca of the acquisition.

I relation to both geograghic merkets the Commission is of the
wiew that there is a market for classified advertising in both
Sydney and Melbournme. I <glation to the guestion of deminance,
however, the Commission found the positicn to be different in
Melbouwme and Sydney. In Sydney the Sycney Morming Herald

appears Lo Le constrained by other putlications such as the
Telegraph Mirror, Suburbad newspapers, various specialised
magazines and tke Trz2ding Post. . The ige does not seem Lo be

under thelsame intengity of compecition and the Commission is )
inclined to the view that The Age may daminate the market for -
classified advertising in Malbowrne, or at least some segments of
it. . . ’ N -

Al - . . .

" * The Commission.is. zware that Bustraliaa /Consolida.ted Press.issues

+ a number of specialised publications (for example, for the sale

¢ of cars, commercial vehictes and property) in both Sydney and

¥ Melbourne. If Mr Kerry Packer had remaized a sharsholder in

i Teurang the Cemmission would nave nesded to explore further

1. whnether such publicatiens would have rasulted in an enbancement |
of the position of The Age. However, with Mr Packer’s withdrawal
from the consortium the Commission does not propose to pursue
this, Line of eaquizy. .

Market enquiries to éate do not indicate that the posi;_io'n af
othe_!r bidders will be strecgthezed. .

On that basis the Cormission raises nmo chjection to the
proposals.

I#, however, the structure of the bids were to change or other
relevant factors were to come to light, the Coxmission may nesq
to look again at the matter. . SRR

In additicn, I note that if the INZ? Consorcium is succassful
there is a proposal to on sell the Newcastle newspapers.
irreatly paxt of the John Fairfax Group, to Rural Press. if

thatiwere to eventuate we would need to investigate that proposal
as it way have trzde practices implicatio:xs.




APPENDIX H

OPINION OF MR TONY MORRIS QC



Appendix H — Opinion of Mr Tony Morris QC Appendices 95

Ex Pants: SEMNA LT Sl e L e e Y

SENATE SELECT
COMMITTEE ON CERTAIN
ASPECTS OF FOREIGN
OWNERSHIP DECISIONS IN
RELATION TO THE PRINT
MEDIA

OPINION
of
Mr. A. J. H. Morris Q.C.

Barrister-at-Law

13TH LEVEL MLC CENTRE
A 23% GEORGE STALET.
- SRISNANE, QLD. 4000
OX 401448
TELEPHONE: 1071 129 0247
SECRETARY QNLY: O 2213
FACSIMILE: (O71 221 ¢S

SOLICITOAS:



Appendices 96 Percentage Players

X PARTE: SENATOR CHERYL KERNOT

RE: _SENATE SELECT COMMITTEE ON CERTAIN ASPECTS OF
FOREIGN OWNERSHIP DECISIONS IN BELATION TO THE PRINT ME

QFINION

My advice has been sought by Senator Cheryl Kemot, the Leader of the Australian
Democrats in the Commonwealth Parfiament. The instructions which | have received

from Senator Kemot by letter of 18 March 1994 are in the following terms:

‘1 am writing to seek your advice on a matter before the Senate Seject
Committee on Certain Aspacts of Foreign Ownership Decisions in Relation to
the Print Media.

*As you are aware, the Committee has requested Mr. Tony Hinton, a senior
Treasury official who is Executive Member of the Foreign Investment Raview
Board, to produce documents containing advice from the Board to the
Treasurer on the proposed purchase by foreign companies of an interest in the
Fairfax newspaper chain.

*The Treasurer, Mr. Ralph Willis, has instructed Mr. Hinton not to produce the
documents, and has written to the Committes arguing that disclosure of the
documents woukd he comtrary to the public interest. The Committee has not
accepted the Treasurer's view, and is considering further steps it might take to
obtain the documents. There is some chance that the conclusive decision as
1o which view should prevall will be made by a court.

*That being so, | seek your advice as to the likelihood that a court would find:

. that the documents sought by the Committee belong to a class
of documertts which shoukd not be disciosed on pubiic interest
grounds; and

> if not, that disclosure of the specific documents being sought by
the Committee would nevertheless be contrary to the public
interest, given the facts of the matter.”
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| should say, at the outset, that it is not immediately apparent to me that, as the law

presently stands, there is any basis upon which a court could assume jurisdiction to
reach a "conclusive decision as to which view should prevail’, There is, of course, the
possibility that the law will be changed, by Act of Pariament, so as to confer
jurisdiction on a court to reach a condlusive decision in relation to this issue. Leaving
aside that possibility, | can only conceive of one way in which the matter under dispute

might imaginably arise as a justiciable issue before a court.

As the law presently stands, there is no alternative but for the Committee, at least in
the first instance, to make its own decision in relation to the Treasurer's contention that
disclosure of the documents would be contrary to the pubdic interest. If the Commiittee
were to reject the Treasurer's contention, and to direct Me. Hinton to produce the
documents at a private session of the Committee as Mernpiated by Rule 1{10) of
the Parliamentary Privilege Resolutions of 25 February 1988 - and assuming that tha
Treasurer wee, In that event, 1o persist with his direction to Mt. Hinton not to produce
the documents - Mr. Hinton would then be placed in the invidious position of having
to choose between compliance with the Committee's direction and compliance with
the direction of the Treasurer. Were Mr, Hinton to adopt the latter course, it would be
open for the Committee to make a report to the Senate as a whole; and on the basis
of that report, the Senate might resolve to impose a penal sanction {either a fine of up
to $500000 o imprisonment for not more than six months) in respect of Mr, Hinton.

If that were to happen, it is arguable that Mr, Himon would be entitled to bring

proceadings in a court of law, with a view to itigating the question whether or not the
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Senate's resolution was lawful. It is open to argurment that, in the scenario which |

have mentioned, a justiciable issue would arise as to whethar or not Mr. Hinton's
failure or refusal to comply with the Committee's direction constitutes *an ymproper
interference with the free exercise by [the Committee] of its authority or functions®
within the meaning of Section 4 of the Parliamentary Privileges Act 1987, and in such
proceedings it may be open to Mr. Hinton to contend that, whether or not his failure
or refusal to comply with the Committee’s direction constitutes an “interference with
the free exercise of [the Committee’s] authority or functions”, R is not an mproper
interference, as the Treasurer's direction justified Mr. Hinton in falling or refusing to
comply with the Commiittee’s direction. Thus, in that way, & is theoretically possible
that a court may ultmately be called upon o reach a “conclusive decision® as 1o
whether or not the Treasurer is entitied to resist disclosurs of the documernts on the

ground that such disclosure would be contrary to the pubdic interest.

| do not, however, wish to be taken as accepting or endorsing the view that, even in
the scenario which | have mentioned, the present issue could be the subject of a
"conclusive decision® by a court of law. The decision of the High Court of Australia in

The Queen v. Richards, ex parte Fitzpatrick and Browns, {1855) 82 CLR. 157,

supports the view that, in relation to issues of this nature, courts of law wil regard as
conclusive the determination of the relevant House of the Parfiament, so that, if the
Senate v;we to determine that Mr. Hinton's fafiure or refusal to comply with a direction
by the Committee to produce the documents constituted a contempt of a breach of
privilege, the courts would not entertain any question as to the correctness of the

Senate's determination. There is a view that the enactment of Section 4 of the
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Parliamentary Privileges Act 1987 may have resulted in an afteration of the principles
applied in Richards' Case, so that the courts might no longer treat as conclusive the
determination of a House of the Parllament in relation to an issue of privilege. That is
not a view to which | personally subscribe; but even on that view, it seems pr'obable
that the funiction of a court would be fimited to deciding whether or not it was open
to the House to find that a contempt or breach of privilege had occurred; it would be
vary difficult to contend that the court has the jurisdiction or power to substitite its

own view for that reached by the Senate.

Nanetheless, | have been asked to consider this question on the hypothetical basis
that "There is some chance that the conclusive decision as to which view shouid

prevail will be made by a court”; and | shall therefore proceed on that assumption.
PUBLIC INTEREST IMMUNITY

The courts have long recognised that the interests of parties to a particular piece of
htigation must, where necessary, be subordinated to the interests of the nation as a
whole. One of the earliest reported cases of this nature was Anderson v. Hamilton,
{1816) 2 Starkie N.P.C. 183; 2 Brod. & B. 157; 129 ER. 917, In the course of that
action, the Plainti! sought to compel the production by 2 witness, the Earl of Liverpool,
of oon'e;spondence which had passed betwsen him (in his capacity as Secretary of
State for the Colonial Department) and the defendant {in his capacity as Govemor of

Heligoland). Lord Ellenborough C.J. observed:
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«.. if the objection had been made by the noble Eari to the production of this
correspondence as a matter of state, | shoukd have given the fullest effect 1o
that objection. | remember, upon some of the state trials, Lord Grenville was
called to produce some letter which was supposed 10 have come to his hand,
having been intercepted in the course of the post, of something of that kind.
| speak from recotlection: | do not know whether | am comect; but, upon the
objection.itwasthoughthatsecretsofstatawaranattobetakeodofﬁw
hand of His Majesty's confidential servants. Now, | am very unwilling to have
the evidence of what Lord Liverpool has written by way of observation on the
Plaintitf's complaint ... . | do not fike breaking in upon this correspondence; k

- mightbepfagnamMﬂ’\aﬂm.sandfactsofﬁwumnstmequenoarespecﬁng
the state of the government, the connection of parties, the state of pofitics, and
the suspicion of foreign powers with whom we may be in allance.®

For many years, it was understood - at least in England - that a claim of "Crown
privilege” by the responsible government minister was conciusive (see, for example,
Duncan v. Gammell, Laird & Co., [1942] A.C. 624); although there were cases in which
Australian Judges exercised the power to require the production of the documents in
question, to exammeﬁwem.andtodetem'ﬁnewhemeradaimfnr‘&own privilege” was
weall-founded {see, for example, Queensland Pine Co. Lid. v. The Commonwealth,
(1920 StR.Qd. 121).

So far as Australia is concerned, the matter has now been authoritatively resolved by
the decision of the High Court in Sankey v. Whitlam, (1978) 142 CLLA. 1. By that
case, it was finally concluded that, in respect of oral or documentary evidence sought
to be adduced in a court of law, the decision as to whether or nct a claim for “Crown
pﬁviieg;' (o, as it is now more commonty called, "public interest immunity”) should be
upheld is to be made by the cour, the views of the responsibie minister, whilst

accorded appropriate weight, are no longer taken as being decisive,
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In Sankey v. Whitlam, the defendants (the Hon. E.G. Whitlam, the Hon. R.F.X. Connor,

the Hon. Dr. J.F. Cairns, and the Hon. Mr, Justice Murphy) were charged with a
conspiracy 1o effect a purpose that was unlawhdl under a faw of the Commonweaith,
namely the borrowing of money in contravention of the Financial Agreemenf 1927.
The charges arose out of the so-called *Loans Affair®, and concerned allegations that
a bread1 of Commonwaealth iaw had occurred when the defendants (a formar Prime
Minister and certain Ministers In his Government) had entered into negotiations with
a person named Khemlani to arrange loans otherwise than in accordance with the
Financial Agreament 1827. The Commonwealth was served with a subpoena duces
tecum to produce documents, including Cabinet and Loan Cound documents, in

relation to those charges.

In deafing with the Commaonwealth's claim for *Crown privilege®, Gibbs A C.J. said at

Pp.38-39:

*} is in alt cases the duty of the court, and not the privilege of the executive
government, to decide whether a document will be produced or may be
withheld. The court must decide which aspect of the public interest
predominates, or in other words whether the public interest which requires that
the document should not be produced outweighs the publiic interest that a
court of justice in performing its functions should not be denied access to
relevant evidence.”

Likewise, at pp.58-58, Stephen J. said:

"What are now equally well estabfished are the respective roles of the court and
those, usually the Crown, who assert Crown priviege. A daim to Crown
privilege has no automatic operation; it always remains the function of the court
1o datermine upon that claim. The ¢laim, supported by whatever material may
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be thought appropriate to the occasion, does no more than draw to the court's
attention what is said 1o be the entitlement to the privilege and provide the
court with material which may assist i in determining whether or not Crown
privilege should be accorded. A claim to the privilege is not essential to the
invoking of Crown privilege. In cases of defence secrats, matters of diplomacy
or attairs of governmenit at the highest level, it will often appear readily enough
that the balance of public interest is against disciosure. ... Just as a claim is not
assantial, neither it is ever conclusive, although, in the areas which [ have
instanced, the courl’s acceptancs of the claim may often be no more than a
matter of form. #t is not conciusive because the function of the court, once it

- becomes aware of the existence of material to which Crown priviage may
app!y.isahvaystodatenninewhatshalbedomhmeﬁgﬂofhwbestme
public interest may be served, how least R wil be njured.”

The present Chief Justice of Australia, Sir Anthony Mason, said at pp.93-6:

*it is now recognized that in considering an objection to production on the
ground of Crown priviege the court must evaiuate the respective public
interests and determine whethar on balance the public interest which calls for
non-disclosure outweighs the public interest in the administration of justice that
requiresmeparﬁesbegfvenafakmdmalirwrelevantandmatedalevidenee
.. In determining this question the court, though it will give weight to the
Minister'sophﬁonhatttwdowmentsstnﬁdnotbeprodmd.isenﬁﬂedto
mpodmedowmntsandfonnkswmoormsionmonmequesﬁonmemﬁ
the public interest will be better served by production of non-production.”

Jacobs J. and Aickin J. adopted a similar approach.
lssues of a similar nature arose, more recently, in another case which attracted a

certain degree of public notoriety: Alister v. The Queen, (1984) 154 C.L.R. 404. That

was also a criminal cass, involving charges of conspiracy to murder and attempted

murder, in relation to the “Hiton Hotel bombing®, and one of the issues which arose
at the trial related to the membership of each accused of an organization known as

the “Ananda Marga”, and their respective roles within that organisation. A subpoena
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duces tecum was issued on behalf of the accused directed to the officer in charge of

the Australian Security inteligence Organization ("ASIC). The trial Judge set aside the
subpoena; but the High Court held (by majority) that it was an error not to require the
production of any documents which may have answered the desc:ipﬁon"n the
subpoena to enabie the court to discover whether any such documents existed and
then to inspect them for the purpose of deciding whether they shoukd have been
disciosed to the accused. Of particular relevance are the foliowing remarks of

Brennan J. at p.455:

*# there were an ASIO file of documents answering the description in the
subpoena and if k contained a document showing the Crown case to be a
tabrication and a frame-up, it is impossible to suppose that every consideration
- of national security and justice to the accused alike - would not demand its
inspection by the accused and, if admissible, its production in evidence.”

From those cases, the folowing general principles may be distilled as applying where
a claim for "Crown priviege* or “public interest immunity” arises in the course of

titigation:

{1) A claim of "privilege’ by or on behalf of the Crown, through the responsibie
Minister, is neither necessary nor conclusive. On the one hand, a court may
exclude evidence in the public interest, even if no claim of privilege is made on
de&m. And on the other hand, even if such a claim is made on
behalf of the Crown, the court must determine for itself whether or not the claim
is sustainable. (it is for this reason that the expression "public interest

immunity” has now largely superseded the expression *Crown privilege".}
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{2) The court will, nonetheless, accord appropriate weight 10 the views of the
responsible Minister, or those of the permanent head {or cther representative)

of the relevant government department.

(3) There are some categories of documents and irformation in respect of which

- such a claim is very fikely to be upheid, save in the most exireme
dreumstances. They include (in the words of Sik Ninian Stephen) “defence

secrets, malters of diplomacy or affairs of govemment at the highest level”,

Stll, even in such cases, the court retains the ultimate power to determine

whether or not the oral or docurnentary evidence in question should be

admitted.

(4) A matter which, &t one point in time, might have been the subject of a
wwessudaimforexdusbnmuwpubﬁcwmmceasemmctm
protection, either because the matter has already ceased to be confidential
(Mwmerasaoonsequenceofﬂwdowmemsbehgrabletharﬁmoras
the resutt of other forms of publicity), or simply because the effiuxion of time

means that information is no longer sensitive.'

1 Gimilar issues arose in the famous *Spycatcher case, in which the British Government sought
mmwmdammmmmw.mawmm
achadhﬂnommdhisempbymeﬂasamemb«dﬂuamishmsmm.
PMJ.mmwmkwmumdmﬁmmmmbrw
M(nmwmm:mpmdnommm.mmamman
aMdmmam.nmemmwmmmm

- Goverriment. See Artorney-General for the United Kmgdomy. Heinemann Publishers A
Pty. Lid, (£987) 8 NSW.LR 341, An appeal to the New South Wales Court of Appeal was
dismissed ({1987} 10 NSWLR Bq,aswasaswseqtmappealtomi-ﬁmmd

Austraiia ({1988) 155 C.LR. 30).
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(5) Utimately, the function of a court of law, where a claim for *Crown privilege" or

*public interest immunity* is advanced, involves a balancing exercise. The court
must weigh up, on the one hand, the potential prejudice to the nation as a
whole, #f the evidence becomes public; on the other hand, the court must take
into account the potential prejudice fo the parties involved in the fitigation i

- relevant evidence is excluded.

(6) The classes or categories of information which may be the subject of a
successful ciaim for "public interest immunity” have never been - and probabty
are not capable of being - identified exhaustively. But it is possibie, from the
case-law, to identify @ number of categories in respect of which claims for
*Crown privilege” or *public interest immunity” have been upheld on previous

occasions:

. Documents and information the discosure of which may be prejudicial

to national security;

. Documents and information the disclosure of which may be prejudicial

to foreign relations;

] Documents and information the disclosure of which may prejudice the

investigation or trial of a criminal offence;
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1"
s Documents and information relating to advice given to the Crown by the

Governmentz;

» Documents and information obtained by the Government, or by officers
of the Government, in circumstances where the public disclosure of such
- documents or information might prejudice the Government obtaining

such information on a confidential basis on future occasionsa:

(] Documents and information, the disclosure of which may prejudicially

affect Crown revenue or the national economy®; and

» Documents and information, the disclosure of which may prejudice the

safety of a police informant or under-cover police investigation.

2 The case of Sankey v. Whitlam demonstrates that, whilst ‘pubic interest immunity” Is ordinarly
accorded to Cabinet documernts and papers concermex] with pobicy decisions at 3 high level,
the protection is nether absokte nor permanent. Even in respect of such dacuments, the
court must balance the need for secrecy against the need to produce the documents in the
interests of justice; and production will usually be ordered where a document has previously
been published, or where tha need 1o maintain confidentialty has ceased by effidon of time,
Moreover, the public interest which ordinarlly requires the protection of Cabinet documernts
and similar papers may yield to a greater public interest, such as where disclosure is essential
10 a prosacution foe misfeasance in public office.

3 Such protection may aiso be available, in some cases, to non-govermimnental organisations.
Thus, in D. v. National Soclety for the Prevention of Cruetty 1o Chidren, [1978] A.C. 171, the
House of Lords accorded immuniy from disclosure in respect of the identities of persons who
had provided confidantial information to the Respondent - described in the judgment of Lord
Denning M.R. as a ‘sotiety of high repute* - conceming the neglect or ik-reatment of children.

4 This category is perhaps the most ephemeral There are very compelling arguments to
maintain the confidentiality of budget papers, and other documents dealing with (for example)
proposals 10 imposa new forms of taxation, to re-structure existing forms of taxation, or to
bring about a change in interest rates or foreign cumency exchange rates. However, the
confiderttiality of such documents largely disappears, once the proposal is put into effect: ..
Sankey v. Whitlam, per Gibbs AC.J. at p.42
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it is to be emphasised that those categories are not exhaustive, but merely

ilustrate some of the circumstances in which a daim for "public interest
immunity” may be avallable. The mera fact that a document or information falls
within one of those categories does nat mean that a claim for *public interest
immunity” will necessarily be upheid; it is still a matter for the court to balance
the prejudice kely to arise from disclosure against the consequences which

non-disclosure will have in the context of particular Etigation.

(7}  Inaimost every case, for the purpose of determining a claim for “public interest
immunity”, the appropriate course is for the relevant document to be produced
to the court, or the substance of the refevant information to be communicated

to the court, so that the court may carry out the "balancing exercise” required

{0 determine the claim.
PARUIAMENTARY INQUIRIES

The principles discussed above are those which apply where objection is taken to the
production of a document, or the disclosure of information, in the course of
proceedings in a court of law. It is, however, a most fundamental mistake to imagine
that the same principles necessanly apply where the production of documents is
sought }or the purposes of a Pariamentary inquiry. There are essentially three

reasons for that, which [ will deal with separately.
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1. Does “Public Interest immunity” Apply ?

There is no doubt that each House of the Australian Parliament has the power to
conduct, either directly or through committees, inquiries in relation to matters of public
importance. Such a power is granted to each House of the Pariament by Section 49

of The Constitution, which provides:

*49. The powers, privileges, and immunities of the Senate and of the House
of Representatives, and of the members and the commiitees of each
House, shall be such as are declared by the Pariament, and unti
declared shall be those of the Commons House of Parlament of the
United Kingdom, and of its members and commiltess, at the
establishment of the Commonwealth.

The following points are to be noted in refation to Section 48:

{1)  Ris apparent, from the words of the Section, that the "powers, privileges, and
immunities® referred to are vested severally in the two Houses of the
Commorweaith Parfiarment - that Is to say, in each of the Senate and the House
of Representatives - rather than in both Houses jointly. ARl of the "powers,
privileges, and immunities® referred to in that Section are conferred on the

Senate, 1o precisely the same extent as they are corferred on the House of

Representatives.

(2)  Section 49 contemplates that the Parliament as a whole may "declare” the
scope of the "powers, privieges, and immunities* of each House, In this
context, the expression "Parfiament® plainy means the Federal Parfiament,
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which is defined in Saction 1 of The Constitution as consisting of "the Gueen,

a Senate, and a House of Representatives”. It follows that any “declaration” as
10 the scope of the "powers, privileges, and immunities® of either House for the
purposes of Section 49 requires the concurrence of both Housss, as well as
royal assent. Such a declaration may be made by an Act of Parliament in the
ordinary way. There are, no doubt, some Acts of Parflament which enlarge or
modily the “powers, privileges, and immunities* of the two Houses, and of the
Parliament as a whole. But, as the Full Court of the High Court of Australia
unanimously observed in the leading case of The Queen v. Richards; ex parte

Fitzpatrick and Browne, {1954) 92 C.LR. 157 [hereinafter referred to as
“Richards’ Case"] at p.168:

"What the earfier part of 5.49 says is that the powers, privileges and
immunities of the Senate and of the House of Representatives shal be
such as are declared by Parfiament. It is dealing with the whole content
of their powers, privileges and immunities, and is saying that Parliament
may declare what they are to be. It contemplates not a single
enactment dealing with some very minor and subsidiary matter as an
addition to the powers or privileges; it is concemed with the totality of
what the legislature thinks fit to provide for both Houses as powers,
privileges and immunities. When # says that 'until declared’ they shall
be those of the Commons House of Parfament it means that until the
legislature undertakes the task of providing what shall be the powers,
privileges and immunities they shall be those of the Commons House of
Parfament. We think, therefore, that in the absence of [a] general
provision ... the latter part of the section continues to operate.”

{3) in fact, the Pariament has to some extent defined the "powers, privileges, and
immunities® of each House, by a "general” Act of the kind foreshadowed by the
High Court in Bichards' Case. That was done by the Parliamentary Privileges

Act 1987. Haowever, Section 5 of that Act is highly relevant; it provides -
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»5.  Except to the extent that this Act expressly provides otherwise,
the powers, privileges and immunities of each House, and of the
mernbers and the committees of each House, as in force under
section 49 of the Constiution immediately before the
commencemaent of this Act, continue in force.*

{4) hfollows that, subject to the express provisions of the Parfiamentary Privileges
Act 1987(mdofanyomerspedﬁcActdeaﬁﬁgwimapa'ﬁcuiaraspedofm
*powers, privieges, and immunities® of the Houses of Parfarnent), each House
of the Pariiament continues to enjoy all such “powers, privileges, and

immunities* as were vested in the House of Commons in 1901,

in Ouick and Garran's Annotated Constitution of the Australian Commonwealth (1801},

it is observed at p.502 that:

"The privileges of Parfiament are enforced, and breaches thereof punished, by
thepowervestedheammusatoofd«mmﬁandinprismemm
offenders. Thepowerofcommihnem.wimalmeatmwmcanbegwm
by law, is said to be the Keystone of Paramentary priviege.”

That is foflowed by a number of excerpts from the 10th editon of May's Parliamentary

Practica, which include the following:

*Ejther House may adjudge that any act s a breach of privilege and contempt;
and if the warrant recites that the person to be arrested has been guilty of a
breach of privilege, the courts of faw cannot inquire into the grounds of the
judgmert, but must leave him to suffer the punishment awarded by the High

j
Court of Pardiament, by which he stands committed.”

"t may be considered ... as established, beyond alt question, that the causes
of commitment by either house of Parkament, for reaches of privilege and
contempt, cannot be inquired into by courts of law; but that their 'adjudication
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is a conviction, and their commiiment, in consequence, an execution.” No other
rule could be adopted consistently with the independance of either house of
Parfiament; nor is the power thus claimed by Parliament greater than the power
conceded by the courts to one ancther.*

‘The seminal authority dealing with the powers of the English Houses of Parliament to

commit for contempt is the Case of the Sheriff of Middlesex, (1840) 11 Ad. & E. 273

[113 ER. 418). That case was a sequel to the equally famous cases of Stockdalg v.
Hansard, {16839) 9 Ad. & E. 1 [112 ER. 1112] and 11 Ad. & E. 253 [113 E.R. 411].
The defendants in those proceedings, members of the Hansard family, were the
proprietors of a publishing firm, who were authorised by the House of Commons to
print and publish reports of proceedings in that House - their name lives on as the
name given to the official printed reports of debates and proceedings, not only of the
United Kingdom Parfiarnent, but also of other parflaments within the Commonweaith
of Nations. The members of the Hansard family were sued for Bbel, in respect of
defamatory statements made in Parfiament, and republfished in their reports of
pariiamentary proceedings. The case came on for argument before the Court of
Queen's Bench, which determined that it was no defence in law to an action for
publishing a ibel, that the defamatory matter is part of a document which was, by
order of the House of Commons, laid before the House, and thereupon became part
of the proceedings of the House, and which was afterwards, by order of the House,
printed and pubiished by the defendants. At a subsequent trial, damages wers

awarded in the sum of £600.00.

The defendants - the members of the Hansard family - refused to pay over the sum

of damages which was awarded against them. The plaintiff thereupon took out a Writ
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of Fieri Facias - that is to say, a Wiit of Execution directing the Sherif of Middiesex to

levy from the goeds and chattels of the Hansards a sum equal to the amount of the
judgment debt, interest and costs. In comphance with that Wiit, the Sherift did levy
execution; but a further resolution was then passed by the House of Commons,
declaring the levy a contempt of Parliamentary priviiege, and ordering that the Sheriff
repay the money to the Hansards. This placed the Sheriff in a most invidious
situation: on the one hand, if he obeyed the Court and paid the money to the plaintiff
{Stockdale}, he was kabie 10 imprisonment for contempt of the House of Commons;
but on the other hand, if he obeyed the House of Commons, he would find himself in
contempt of the Court, and kabie for committal by the Court’s order. In fact, the
Sheriff was committed to prison pursuant to a resoiution of the House of Commons,
and that is the circumstance which gave rise to the seminal case to which | have

referred.

Having been committed for contempt of the House of Commons, the Sheriff applied
for a Writ of Habeas Corpus ad Subjiciendum. In all of the circumstances, one might
have imagined that the Count of Queen's Bench wouid have been at great pains to
find some basis to protect the Sheriff, whose imprisonment by the House of Commons
was a direct consequence of his having complied with an order of that Court. But the
Court found itself unable to assist the Sheriff, pronouncing the foillowing propositions

which have since attained general acceptancs:

. That a warrant issued by the Speaker of the House of Commons is a good and

sufficient answer to a Writ of Habeas Corpus.
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] That the warrant need not set out the grounds upon which the House

conciuded that there had been a breach of its privilege, it being within the sole
and exclusive jurisdiction of the House to determine the scope of its privieges,
and whether or not a breach of those privieges had occurred 'in the

cwcumstances of a particular case.

] That the Court could not enquire into the merits of the case, so as to review the

determination of the House of Commons that a breach of its privileged had

been committed.

There are many other cases in which similar principies have been applied; but it is
unnecessary for present purposes to go beyond the decision of the High Court of
Australia in Richards’ Case, n which the members of the Court (Dixon C.L and
McTieman, Williams, Webb, Fullagar, Kitto and Taylor L)) said at p.162 that:

*... [T]he sivation in England ... has been made clear by judicial authority.
Stated shortly, it is this: it is for the courts to judge of the existence in either
House of Pariament of a privilege, tut, given an undoubted privilege, & is for
the House to judge of the occasion and of the manrner of its exercise. The
judgmert of the House is expressed by its resolution and by the warrant of the
Speaker. If the warrant specifies the ground of the commitment the court may,
it would seem, determine whether it is sufficient in law as a ground to amount
to a breach of privilege, but if the warrant is upon its face consistent with a
breach of an acknowledged privilega it is conclusive and it is no objection that
the breach of privilege is stated in general terms. This statement of law
appears to be in accordance with the cases by which it was finally estabished,

namely, the Case of the Sherift of Middlesex.*

Their Honours also adopted the remarks of the Privy Council in Speaker of the

Legislative ot Assembly of Victoria v. Glass, (1871) L.R. 3 P.C.App. 560, in which Lord
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Cairns (speaking on behalf of the Judicial Committee) recognised that ‘the House of

Commons have tha right to be the judges themselves of what is contempt, and to
commit for that contempt by a warrant, stating that the commitment is for contempt

of the House generally, without specifying what the character of the conternpt is",

It follows that, subject only to the provisions of the Pasfiamentary Privileges Act 1987,
each House of the Australian Parfiament - including, of courss, the Senate - may
require that any person attend before it to givé' evidence and to produce documents;
and that it is competent for the Senate, it # concludes that a person has committed
a contempt or breach of privilege by failing or refusing to answer a question or to
produce a document, to issue a warrant for the committal of the person adjudged to

be guitty of that offence.

The Parliamentary Privileges Act 1987 altered the position which previously subsisted
in respect of the privileges of both Houses of the Partiament, in the following respects:

. Secﬁon4containsageneraldeﬁrﬁtjonofwhatcondtnmaybeheldto

constitute a breach of privilege or a contempt of eithar House. Rk provides that:

"4 Conduct (inciuding the use of words) does not constitute an
offence against a House uniess it amounts, or is intended or fikely
to amourt, to an improper inlerference with the free exercise by
a House or committee of its authority or funictions, or with the free
parformance by a member of the member’s duties as a member."
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. Section 7 mits the penalties which may be imposed by either House for
contempt or breach of privilege. Generally speaking, either House may impose
a penalty of imprisonment for a period not exceeding six months, or a fine
which is not to exceed $5,000.00 in the case of a natural person and

$25,000.00 in the case of a corporation.

[ Section 9 of the Act requires that either House, in imposing a penalty of
imprisoryment (but not, apparently, a fine) must, by the terms of the resotution
imposing the penalty and by the terms of the warrant committing the person
to custody, "set out particulars of the matters determined by the House to

constitute that offence”.

At first sight, it may not seem that those provisions substantially impact upon the
traditional scope of Pariamentary privilege. But it would appear that those provisions
were intended to take up the observation of the High Court in Richards’ Case that “if
the warrant specifies the ground of the commitment the court may, it would seem,
determine whether it is sufficient in law as a ground to amount to a breach of
privilege™: see also the authorities mentioned in Quick and Garran (op.cit) at p.502,
in support of the conclusion that *... if the causes of commitment wers stated on the
warrant, and appeared o be beyond the jurisdiction of the house, it is probabie ... that

their sui’ﬁdency would be examined®.

In that fight, Sections 4 and 9 take on added significance. Section 9 compels the

House, in issuing a warrant for committal of a person for "an offence against that
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House", to "set out particulars of the matters determined by the House to constitute
that offence®. Section 4 limits and defines the matters which may constitute an
offence: and it is therefore open for a court to determine whether or not the matters
particularised in the Warrant (pursuant to Section 9) constitute a contempt or breach

of privilege, as defined by Section 4.

It does not necessarlly follow that a court is therefore entitied to re-examine at large
the question whether or not a conternpt or breach of privilege has occurred. Although
views may differ, it seems to me quite arguable that the "particulars of the matters
determined by the House' cannct be challenged, and that the court's function is
limited to detenmining whether the matters so particularised amount to conduct of a
kind which, in accordance with the definition in Section 4, is deemed to constitute an
*offence against a House". Arguably, it may also be competent for a court {o consider
whether or not, on the evidence before the House, it was open to the House to
determine the matters particularised in the resolution and Warrant; afthough, in my
view, there is no compelling argument that the passing of the Parfiamentary Privileges
Act was intended to abrogate the long-settled rule that the determination of such
matters by a House of the Parfiament is conclusive. On no view, however, could it be
argued that the Parfiamentary Privileges Act confers upon the courts of law a general
jurisdiction by way of appeal from determinations made by a House of the Parfiament,

or to exercise a general power of judicial review in respect of such determinations.

in simple terrms, f a Warrant is issued which commits a person to a term of

imprisonment not exceeding six months, or to a fine {in the case of a natural person)



Appendix H — Opinion of Mr Tony Morris QC Appendices 117

22
not exceeding $5,000.00, and the Warrant sets out particuiars of the matters

determined by resolution of the House to constitute the offence, it seems to me that
the only question for the court to consider is whether the matters so particularised are
capable of amounting to, or of being intended or likely to amount to, an improper
interference with the free exercise by [the] House or committee of its authority or
functions®. Even on the widest view, the only additional jurisdiction which the courts
may exercise is to decide whether the matters determined by the House to constitute
the offence represent findings which were open to the House having regard to the

evidence before it.

Thus, in the ordinary case, a Warrant might recite or set out the facts upon which it
is based: on the wider view, a court may consider whether or not those findings were
open to the House; and on the narrower view, the courts’ role would be mited to
determining, one way of the other, whether the facts recited in the Warrant amount to
an "offence” as defined by Section 4.

Neither in Section 49 of The Constitution, nor in the provisions of the Parfiamentary
Privileges Act, is there to be found a;-uy provision expressly limiting the powers of the
Houses of the Australian Parfiament, by reference to the doctrine of *Crown priviege®
o "public interest immunity*. Of course, if an Act of the Pariament wers to declare,
pursuant to Section 49 of The Constitution, that the privieges of the Houses of the
Parli;lrnent are imited in accordance with such a doctrine, then the provisions of that
Act would preval, But there is o such Act. Thus, if there is any valid limitation in

respact of the privilege of either House of the Parfiament, based on principles of



Appendices 118 Percentage Players

23

*Crown privilege® of "public interest immunity”, it must be found in the terms of Section
49 itsel. The only possible basis for such a limitation is that the "powers, privileges
and immunities ... of the Commons House of Parfiament of the United Kingdom ... at

the establishment of the Commonwealth” were subject to such a limitation,

So far as | have been abls to ascertain, there is no case - either before or since the
estabiishmert of the Commonwealth - in which it has even been suggested that there
is such a fimitation on the privileges of Parfiament. On tha contrary, the relevant
authorities speak only of a general power, to compel attendance befare the House
and the furnishing of such information {oral or documentary) as the House may
require. Lord Chief Justice Sir Edward Coke, in volume 4 of his Institutes (published
in 1641), acknowledged the authority of the House of Commons, as “the general
inquisitors of the reatm®, to conduct pubfic examinations. In Burdett v. Abbot, (14 East
1 at 138), Lord Eflenborough, speaking of the House of Commons, said that,
“independenty ... of any precedents or recognized practice on the subject, such a
body must a priori be armed with a competent autharity to enforce the free and
independent exercise of its own proper functions, whatever those functions rmight be*,

in Stockdale v. Hansard (supre, 9 Ad. & E. 115), Lord Chief Justice Denman said that

*The Commons of England are not invested with more of power and dignity by their
legislative character than by that which they bear as the grand inquest of the nation,
All the privileges that can be required for the energetic discharge of the duties inharent
in th-at high trust are conceded without @ murmur of a doubt®. Littledale J., in the
same case at p.168, added that "There is no doubt about the right as exercised by the

two Houses of Parliament with regard to ... their right to summon witnesses to require
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the production of papers and records ...; and as to any other thing which may appear

{o be necessary to carmy on and conduct the great and important functions of their
charge.” Again, Patleson J. observed in the same case at p.213 that "The House is
armed with ample powers to send for all persons who can give them information either
before a committee, or at the Bar of the Housa® And in the case of Gosset v.
Howard, (1845) 10 Q.B. 411 [t16 ER. 158], the Court of Exchequer Chamber
{comprising Parke B. and Alderson, Coftman, Maute, Rolle and Cresswel L)

observed at pp.450-51 [ER., p.172]:

*For it cannct be disputed that the House of Commons has by law the
particular powers to take into custody which ... it is expressly averred to have
exercised; and we have nothing 1o do with any other. First, that House, which
forms the Great Inquest of the Nation (4 Inst. p.11), has a power 10 institute
enquiries and to order the attendance of witnesses, and, in case of
disobedience (whether it has not even without disobedience, we need not
enquire}, bring them into custody to the Bar for the purpose of examination,
And, secondly, if there be a charge of contempt and breach of privilege, and
an order for the person charged to attend and answer it, and a wiiful
disobedience of that order, the House has undoubtedly the power 10 cause the
person charged to be taken into custody and to be brought to the Bar to
answer the charge: and, further, the House, and that alone, is the proper judge
whether these powers or either of them are to be exercised.”

The fact that courts of law apply a principle of "Crown priviiege® or “public interest
immunity” does not mean that either House of Parliament is governed by the same
principles. There is not the slightest authority for the proposition that either House of
the Parliament is cbliged, in the conduct of a Parfiamentary inquiry, 1o apply the rules
and 'prinoiples applied by courts of law. Indeed, there is strong authority to the

contrary.
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Take, again, the Case of the Sherift of Middlesex. It is perfectly plain that the Sheriff

was acting in accordance with the order of a superior court; and, generally speaking,
any person who does an act in accordance with the order of 8 superior court is
entitied to an absolute privilege or immuntty in respect of acts done in accordance with
such an order. If the Sheriff had been sued in civil proceedings (such as for trespass,
detinue, trover and conversion, or tha like), or if he had been charged with a criminal
offenca (such as larceny or breaking and entering), # would be a complete defence
to say that he was acting in accordance with an order of the Count. Plainly, # the
Court had considered that the House of Commons was govemed by the same
substantive and procedural rules as a court of law, it woulkd have held that the Sheriff
was entitled to a privilege or immunity from suit, to the extent that he acted in
accordance with the order of a superior court; and & seems to follow that the
principles which govern courts of law in the exercise of their jurisdiction are not to be
taken as any guide to the principles which govem Houses of Parfiament in exercising
their powers and privileges in accordance with the /ax et consuetudo Parfiament! (Tlaw
and customs of Parliament”). As was observed by Gould J. in Brass Crosby's Case

(1771) 3Wlls.KB. 188 at p204 [95 ER. 1005 at p.1013), "This Court cannat know the
nature and power of the proceedings of the House of Commons; it is founded on a

different law; the lex et consuetudo Parfiament!, is known to Parfiament-men onky."

My paoint, very simply, is this. Even i a document, or an itern of information, were
such that a court of law would not compel its discloswre in the course of ordinary
litigation, it does not follow for a moment that either House of the Pardiarnent is subject

to a similar constraint. The powers of each House of the Parfiament are very
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extensiva, and members of each House must, of course, exercise those pawers with
a proper sense of public duty. But if, within their own consciences, the membears of
either House are satisfied that the proper discharge of their Parliamentary functions
requires the production of documents notwithstanding the Gavernment's objection that
production may be inimical to the public interest, thera s no authority in this Country

which can over-ride such a decision.
2 Proceedings In Closed Seasion
Fundamental to the doctrine of “Crown privilege® or “public interes? immunity” is one

underlying rationale: the fact that proceedings in courts of law ordinarily take place

in public. Even on the rare® occasions when it is permissible for a court to take

5 | Ryssel v. Russel, (1976) 134 C.L R, 495, Barwick C.l. at p.506 observed that "The courts
dmsms_.nhgmdmmmdmmdhmmemw
dmmmmmnwmpmnhnhlplmopenmmm
m[mm]?mmhwoﬁmmmpwaamwmm\mdm
court of the Stae 10 st in a place 10 which the public is not admitted.* in the same case,
Globs J, said at p.520:

" is the orcinary rule of the Suprems Court, as of the other courts of the nation, thae
mmmmmw'mwhmmmmm
[1913] AC. 417; at p441). This rule has the vitue that the proceedings of every
mmmwmmmmmmmmm
abuses may flourish undetectod. Further, the public administration of justics tends to
maintain confidence in the integrity and independence of the courts. The fact that
courts of law are heki openly and not in secret s an essential aspect o their

'pmhmmmmdwdammmnmm
procedurs’ (McPherson v. McPherson, [1936] AC. 177, & p.200).*

) Stephen J., at p.532, said:
1waﬁdbemwmecmarvmdpmﬁﬁessdgmsimtoanemnanywdme
mh&wuﬁﬁmmmmwwmh&gﬁmmd
';stjce:lisalmuadoq.nmyexposedhﬂujudgtmdmemambersded

Court of Appeal in Scot v. Scot, ([1912) P. 241) and in the speeches of ther
Lordships in the appea to the House of Lords ([1913} AC. #17).

(continued...)
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evidance in camera - of to prohibit the publication of evidence - any document or oral
testimony admitted into evidence must be disclosed to the parties and their legal

representatives. In a jury trial, the evidence must also be disclosed to the ordinary

citizens who comprise the Jury.

Generally speaking, therefore, when a document is scught to be tendered, or oral
testimony is sought to be adduced, in proceedings in a court of law, the consequenca
of admitting the evidencs is that # becomes public. In most cases, it is published to
the world at large. In all cases, it is published - at the very least - to the parties and
their legal representatives, and (in jury trials) to the members of the Jury. Thus, where
a claim for "Crown privilege® or "public interest immunity” is advanced, the Judge must
detarmine whether or not the circumstances of the case warrant that the document

or information be made public, either in the sense of being published to the world at

5(..c;orrtmuad)

WlmmumWMthMsMammﬂsd
course conducts its hearings in closad court is not of the same character as one
which habitually conducts its proceedings in open cowrt. it is one of the 'ordinary
incidents of English courts of justice’ that ks proceedings should be conducted i
pubfic (par Bramwel B. and per Wiliams J., H: {Talsely cafled C) v. C., {(1859) 29
LJ.(P. & M} 25, at p.30), & being the primary function of the court .. 10 administer
equal justice to all suitors in open court’ (per Farwell LJ.,, Scot v. Scott, [1912] P, m
p.287). Viscount Hakdane LC. said in that case, on appeal ([1913] AC., & p.437), -
that, subject 1o three well estabkshed but only apparent exceptions, courts of justice
must, as between parties, acminister justics in public; the Earl of Halsbury (at p.440)
spoke of every court of justice being open to every subject of the King, and Lord
Shaw (at p.481) denied ‘that I was open 10 the judges of England to tumn their courts
o secret tribunals’, In Dickason v. Dickason, (1913) 17 CLLA. 50, at p.5¢, Barton
A.C.J., speaking for the Court, refested to Scott v, Scott and describad the admission
of the public to attend proceedings as ‘one of the normal atributes of a court’*

Restrictions on public access to couts, or on the publication of gvidenca given in courts, s
generally confined to those criminal cases - for exampla, blackmail casas - in which there is
agaunmdtomnmwmmmmomgmualabumdm
Attempts to broaden the circumstances in which proceedings may be conducted in camers,
or in which the publication of evidence may be suppressed, have been resisted by appefiate

courts in this country: sae, for example, R v. His Honour Judge Noud, ex pana MacNamara,

[1991] 2QdR. 86.
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large, or (in rare cases) in the sense of being published to the parties and the

members of the Jury.

To that extert, there is no analogy whatsoever with the proceedings of a Parfiamentary
inquiry. The committee conducting such an inquiry has an absolute discretion to
recaive evidence at a private session, and to reguiate the use which may be made of
that evidence, indeed, rule 1{10) of the Parfiamentary Privilege Resolutions of 25
February 1988 expressly provides that, where evidence is required to be given over
objection,  must be confined to private sessions of a committee, unless the
committee concludes that it is *essential to the committee's inquiry” that the evidence

be made putic.

it follows that thera is no real analogy with the dilermma faced by courts of law i ruing
upon such dlaims. For a court of law, thers are only two choices: to admit the
avidence, and thereby make # pubfic, with whatever consequences that may have for
the nation as a whole; or to exclude the evidence atogether. A Parfiamentary
committee may take the via medium of requiring that the evidence be given, but

preventing its publication.

in this context, there is a much closer analogy between Parfiamentary inquiries and
inquiries conducted by Royal Commissions and Commissions of inquiry. Anditisa
ve:y-commn feature of Royal Commissions and Commissions of Inquiry for evidence
to be taken in private, where the Commissioner or Commissioners are of the view that

pubdication of the evidence would be contrary to the pubdic imerast.  The taking of
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evidence in private is expressly authorised by both Commonwealth and State

lsgislation in relation to Royal Cornmissions and Commissions of Inquiry; and # has
become a ubiquitous feature of such inquiries - for exarnple, the Petrov Inquiry, the
Stewart Inquiry, the Woodward Inquiry, the Costigan Inquiry, tha Fitzgerald inquiry,

and many more besides,

Although reported cases are few, it may be taken that evidence received by a Royal
Commission or Commission of Inquiry sitting in private may be excluded from
evidence in subsequent proceedings before a court of law, for the very reasor that
a court of law may not {generally speaking) sit in private. Cartainly, in London and
County Securities Ltd, v. Nicholson, [1980] 3 All E.R. 861, Browne-Wikinson J. seemed

1o accept that information provided confidentiality to an administrative inquiry migit
well be exciuded from evidence, i it were to be shown that the confidencs is of a kind
which the public intsrest requires to be protected. 1t rather seems that a similar view
was taken by Lord Denning M.R. in Re Pergamon Press Ltd., [1971] 1 Ch. 388 at
p.400; and by the Full Court of the Federal Court of Australia in Bercove v. Hermes,
{No.3), {1983) 51 ALR 108, per Bowen C.J., Lockhart and Beaumont JJ., especially

at pp.1i4 to 116.

Locking at the matter in a slightly different way, it may be said that the opportunity to
take_evidence in private is a weighty consideration to be taken into accourt when
performing the "balancing exercise” adverted to by the High Court of Australia in cases
fke Sankey v. Whitlam. Where the only alternative is for evidence to ba made public -

which is generally the situation as regards proceedings in a court of law - the balance
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may fall very heavily in favour of excluding the evidence aftogether. But where

avidence can be taken in private - as is the case in Royal Commissions and
Commissions of Inquiry, and in Parliamentary inquires - it wouid require very
compelling reasons indeed to exclude evidence from consideration by a Royal
Commissioner or a member of a Commission of Inquiry, or by the members of a
Parfiamentary committee. Indeed, it is difficult to irmagine a case in which public policy
considerations would prevent relevant evidence being received by the members of a
Parliamentary committee, on the clear basis that dissemination of the evidence will be

confined to the members of that committee and their stafl.

3. The Importance of the I1ssues

It is also a mistake to think that one can look at a document and express a concluded
view, one way or the other, as to whether i is capable of attracting "Crown privilege®
or "public interest immunity”. As Stephen J. observed in Sankey v. Whitlam at p.58,
there are some categories of documents in respect of which 5t will often appear
readily enough that the balance of the public interest is against disclosure®; namely
ndefence secrets, matters of diplomacy or affairs of government at the highest level”,
But even in respect of such documents, it remains necessary to weigh the public -
detrimert which may result from disciosura against the prefudice which will arise in the

circumstances of a particular case if the evidence is excluded,

Clearly, that "balancing exercise” accommodates the consideration that, in a particuiar

case, there is a public interest which militates in favour of disclosure, and which out-



Appendices 126 Percentage Players

31
weighs the public detriment which may result from disclosure. Indeed, the High Court

considered that Sankey v. Whitlam was such a case. Thus, at pp.46-47, Gibbs AC.J.

said:

"The documents in categories one, two and threse are ail 'state papers’ within
the mearning | have given to that expression. They belong to a class of
documents which may be protected from disclosure irespective of ther
contents. ... {I}f the documents can be withheid, the informant will be unabie to
present to the court his case that the defendants committed criminal offences
while carrying out their cuties as Ministers, if the defendants did engage in
eriminal conduct, and the documents are exciuded, a rule of avidence designed
to serve the public interest will instead have become a shieid to protect

wrongdoing by Ministers in the execution of their office.”

In shor, it is recognised that there are cases in which the public interest favouring
disclosure out-weighs the pubiic interests favouring non-disclosure, even as regards

the most sensitive classes of documents and information.

In civit procesdings before a court of law, the only prejudice which is iikely to result if
relevant avidencs is excluded is a prejudica to the parties to the fitigation, or at least
one of them. The prejudica may be a small or a substantial one, depending upon
whether the evidence is fikely to affect the outcome of the litigation, and depending
upon the amount of money, or the value of property, at stake in the proceedings.

Essentially, however, the prejudice will be a private rather than a public one.

The situation is slightly different in criminal proceedings. ¥ a person is unjusty
convicted of a criminal offence as a result of the withholding of relevant evidence, that

is not merely a prejudice 1o the person immediately concemed; # is also a prejudice
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to the public interest, to the extent that the puklic does have an interest that the

criminal law be administered with faimess and justice.” And, on the other hand, if the
withholding of relevarit evidence will lead to the acquittal of a person who is in fact
guilty, thera is a very strong pubfic interest that the evidence be admitted.
Significartly, the two leading High Court decisions in this field both concemed criminal

proceedings: in Sankey v. Whitlam, the evidence undar consideration was evidence

sought to be adduced to prove the guilt of the defendants; in Alister v. The Queen
{1984) 154 C.L R 404, the evidence under consideration was sought 10 be adduced

for the purposa of proving the defendants’ innocence.

it may be said, however, that an even higher issue of public interest arises when a
House of the Pariament deems a matter worthy of investigation by way of a

Parfiamentary inquiry.

Section 49 of The Constitution is premised on the assumption that both Houses of the
Australian Parfiament - not only the Housa of Representatives, but the Senate as well -
are to possess and exercite the "powers, privieges and immunities ... of the
Commons Housa of Parfiament of the United Kingdom®. Each House, independently,
is charged with the function of acting as "the general inquisitars of the reaim”, or "the

grandd inquest of the nation®,

In my opinion, it is not without significance that the founding fathers, in drafting the
constitution which was subsequently approved by public referendum in each of the
then Australian Colonies, foresaw that the Senate would exercise "powers, privileges
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and immunities" co-extensive with those of the House of Representatives, and with

those of the Housa of Commons in England. Given the structure of our Federation,
and the fact that the Senate is elected on a very different franchise from the House of
Representatives, it cannot have been beyond contemplation that the Govemment
wouid, from time 1o time, be unable to command & majority in the Senate. The
Constitution is thus predicated on the assumption that, even where the Government
taces a hostie Senate, it is competent for the Senate 1o exercise its "powers, privileges
and immunities” 1o inquire into matters which the Senate as a whole conceives to be

of public importance.

The Austrafian Senate is often criticised as failing to fulfi its intended mandate fo
represent the interests of the States or, more accurately, the peapie of each State as
separate poifities. I is true that, in the Senate as in the House of Representatives,
individual members organise themselves and {generally) vote along "Party ines®. But
that, In itself, is not inconsistent with the Senate’s intended function. I a majority of
Austraiians retum a govemnment of one pofitical complexion through the election of
members of the House of Hepresemaﬁveé. that government undoﬁbtedly has a right
to govem. But if a majority of voters in a majority of States elect 8 majority of
Senators of a different political complexion, then those Senators have both the

Constitutional right, and the duty, to protect the interests of their constituents,

The issues presently under consideration by the Senate Select Committee on Certain
Aspects of Foreign Ownership Decisions in Relation 1o the Print Media are issues of

undoubted public interest. It has besn suggested that some wrong-doing has taken
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place on the part of the Executive Government. ft is irrelevant, for present purposes,
whether there is any truth in those suggestions. The fact remains that there is a
matter of national importance which the Austrafian Senate has deemed fit to
investigate: and that in itself is a highly relevant factor in the “balancing exercise” which

is called for by the decisions of the High Court.

THE PRESENT CASE

| have been fumished with a copy of a letter from the Treasurer, Mr. Wilis, which
argues that disclosure of the documents under consideration would be contrary to the

public interest.

The letter from Mr. Wills asserts what might be described as an "ambit clam”. It does
not descend into an examination of particular documents. Rather, it asserts that the

documents fafl intc a number of categories, each of which should be excluded trom

the Committee's consideration.

As Stephen J. observed in Sankey v. Whitlam (supra at pp.62-63):

“Those who urge Crown privilege for classes of documents, regardiess of
particuiar contents, carry 2 heavy burden. As Lord Reid said in Bogers v.
. Home Secretary, [1973] A.C. 388 at p.400, the speeches in Conway v. Bimmer
[1968] A.C. 910 have made it clear ‘that there is a heavy burden of proof on
thase who make class claims. Sometimes class claims are supported by
reference to the need to encourage candour on the part of public servants in
their advice to Ministers, the immunity from subsequent disclosure which
privilege affords being said to promote such candour. The afhdavits in this
case make reference to this aspect. Recert authorities have disposed of this
ground as a tenable basis for privilege. Lord Radciiffe in the Glasgow
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Corporation Case remarked {[1956] S.C.{H.L) 1 at p.20} that he would have
supposed Crown servants to be ‘made of stemer stuff’, a view shared by
Harman LJ. in the Grosvenor Hotel Case ([1965] Ch. 1210, at p.1255): then,
in Conway v. Rimmer (supra), Lord Reid dismissed the ‘candour’ argument but
found the true basis for the public interest in secrecy, in the case of Cabinet
minutes and the like, 1o i in the fact that were they to be disclosed this would
"create or fan il-informed or captious public or poitical criticism. ... the inner
workings of the government machine being exposed 10 the gaze of those ready
to criticise without adequate knowledge of the background and perhaps with
some axe to grind' (supra, at p.952); and see as to the ground of ‘candour’ per
tord Mormmis (at p.959), Lord Pearce (at pp.987-988) and Lord Upjohn (at
pp.§33-934). In Rogers v. Home Secretary ([1973] A.C. 388 at p.413) Lord
Salmon spoke of tha 'candour’ argument as 'the old fallacy’*

My attention has helpfully been drawn to the decision of the Administrative Appeals
Tribunal in the long-running case of Re Lordsvale Finance Lid. and the Department

of the Treasury, {1985) 9 ALD. 16; 3 A.AR. 301; (1986) 12 ALD. 321; (1986) 12
ALD. 327. But that was a case of a very different character, invoiving the question
whether access under the Freedom of Information Act should be excluded in the case
of FLRB. documents. To the extent that there was a "balancing exercise" 10 be
undertaken in that case, it involved a balance between a foreign company's qualified
statutory right to obtain access to documents, and the pubkic interest in maintaining
the confidentiality of those documents. Its relevance is merely to show that F1RB.
documnents fall within a class of documents which are efigible to sustain a claim of
pubic interest immunity; nothing in that case suggests that such a claim would in fact
be sustained, in a casa where powerful considerations miitated in favour of disclosure.

The first (and | think most plausible) category of documents in respect of which the
Treasurer has asserted a claim for public interest immunity includes advice from the

F1.R.B. or from the Treasury to the Government. | think it is fair to say that, if the claim
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cannot be sustained in relation to that category, it cannot be sustained in relation to
any of the categories adumbrated in the Treasurer's letter. | propose, therefore, to

confine my attention to documnents falling within that category.

One simply cannot anticipate how a court might determine a claim for "pubhic interest
immunity* In respect of such documents, without considering the hypothetical
circumstancas in which such a claim might arise. One conclusion which emerges,
above all eise, from the decision of the High Court in Sankey v. Whitlam is that such
claims are pot to be decided in a vacuum; they are to be decided having regard to
the particular circumstances of the case presently before the Court As Gibbs A.C.J.

said in that case at pp.41-42:

"The fundamental prnciple is that documents may be withheld from disclosure
only if, and to the extent that, the public interest rendlers it necessary. That
principle in my opinion must also apply to state papers. ... [T]he subject matter
with which the papers deal wil be of great inportance, but all the
circumstances have 1o be considered in deciding whether the papers in
question are entitied to be withheld from protection, no matter what they
individually contain,

"If state papers were absolutely protected from production, great injustice would
be caused in cases in which the documents were necessary to support the
defence of an accused person whosa Bberty was at stake in a criminal trial, and
it seems to me to be accepted that in those circumstances the documents

must be disciosed: Duncan v. Cammed, Laird & Co. ([1942] AC. 624, at -
pp.B3-634); Conway v, Rimmer ([1968] A.C. 910, at pp.966-967, 968); Req, v.

Lewes jJustices, ex parte Home Secretary, ([1973] A.C. 388, at pp.407-408)."

Let one assume, for example, an hypothetical case in which a person faced a criminal
charge involving aflegations that he or she corruptly used his or her influence to

achieve a particular result in relation to an application to the Foreign Investment
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Review Board, perhaps for party political reasons. | stress that the example is only
an hypothetical one; 1 do not suggest for a moment that any person has conducted
himself or herself in @ way which could possibly justify the bringing of such a
prosecution. But i such a situation arose, & is to my mind unthinkable that the
accused person would be denied access 1o F.L.R.B. and Treasury documents which
might be relevant to showing that he or she was innocent of the charge; and it is to
my mind equafly unthinkabile that the prosecution would be denied access to such
documents in order to prove that person’s guilt, particularty it he or she occupied high

political office at the relevart time®.

it is quite conceivable that the balance might titt in the other direction, if the question
arose in tha course of civil Rigation. But even then, | am not convinced that a court
would necessarlly uphold a claim of "public interest immunity”. Again, by way of an
hypothetical exampis, one might take the casa of a prominent political personage who
institutes proceedings for defamation in relation to @ public statement which casts
aspersions on his or her conduct as regards the matters presently under investigation
by the Sefect Committee. | think it highly fikely that, in such a case, the court wouid
perrnitme'p{a'miﬁto have access to such documents, with a view to proving his or
her innocence; and by the same token, it is also probable that a court would aflow the
defendant in such proceedings to have access o F.LR.B. and Treasury documarnts

which may assist in proving the truth of the defamatory imputations.

® o1, Sankey v. Whitlam {supva), and particularly the observation of Gibbs A.C.J. &t p47 that ¥
mmﬁamadmagehuimmﬂmdocumemsmududed.ambd
widumdesigwadtosewemeptblichmwmeadhavebemawetdmpmm
mmgdoiubyMinistershﬁwexecmbnofmeidﬁce.'
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Thus, # the issues presently under consideration arose in a court of law, it is quite
conceivable that the claim for *public interest immunity* would be rejected. But what
must be emphasised is that the court's decision would be governed by the
circumstances of the particular case. if the documents in question were irrelevant, or
of only marginal relevancs, production would aimost certainly be refused. i the issues
arising in the Rtigation did not raise wmmnsofmmknmm,msm
outweigh the potential detriment which would result from disclosure, it is unlikely that
production would be ordered. But if the documents were highly relevant, and the
case involved issues of considerable public significancs, it is quite probabl§ that a

court would require the documents to be produced.

Moreover, and perhaps more fundamentaly, a court would not, in any case, determine

maquasﬁmwiﬂmﬁrs:hspecﬁngmedomenmsoasmformitsownviewasto

the extent of any public prejudice likely to result from their disclosure. Since the

decisions of the High Court in Sankey v. Whitlam and Alister v. The Queen, it is dificutt

toimaginewmhwh@acourtwoddnotavaﬂitselfofheoppommﬂyto inspect
i

the documents in question, before ruling on a claim for "public interest immunity”.

Ot course, without having seen the documents myself, | am at a disadvantage in
attempting to foresee whether or not a claim for *public interest immunity” would be
upheld in relation to all or any of thern. | do, however, have the advantage of having
seen a document which purpons to be a copy of one of the documents under
consideration; i is a copy of a Foreign Investment Review Board Minute dated 5

December 1991, which appears to have been the subject of a wide-ranging media
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Having carefully perused that documert, | must say that | am entirely at a loss to
understand how it can be argued that production of the document might be inimical
to the public interest. The document does not appear to contain any information
which could be regarded as having any degree of continuing commercial sensitivity,
One cannct seriously imagine that the members of the Foreign lnvestmerit Review
Board would be less candid in providing advice to the Treasurer or the Government,
were documents of this character to be avallable for public scrutiny: to echo the

words of Lord Radchife in the Glasgow Corporation Case as adopted by Stephen J.
in Sankev v. Whitiam, one would imagine that members of the F.LR.B. are *made of

sterner stuff. R is, of course, conceivable that commercial organisations might feel
more reluctant in disclosing their commercial secrets to bodies like the F.LR.B. if they
were awars that such documents could ultimately become open to public scrutiny; but
it does not appear to me that this particular document discloses any commercial
secrets. It may be said that the workings of the F.LR.B., and of the Treasury, may to
some extent be prejudiced i the manner in which they operate becomes public
information; but | cannot see anything in this particular document which might be
thought to disciose some highly-sensitive modus operandi which justifies concealment

of its contents.

7 | nats, for example, that & was the subject of an interview between Mr. Laurie Oakes and the
Treasurer, Mr. Willis, which was screaned on the Nine Network tefevision programme “Sunday*
on § March 1954. From a transcript of that broadcast, | obsarve that Mr. Willis made no
atternpt to disputa the authestticity of this document.
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One is left with the very strong impression that the only real reason for opposing

disclosure of this document is to protect the Government from criticism:  criticism of
the kind reflected in the interview between Mr, Oakes and Mr. Willis to which | have
referred. | should say at once that that is not an altogether irrelevant consideration,
As Lord Reid observed in Conway v. Rimmer, it may be entirely valid to maintain
secrecy in respect of Cabinet minutes and the Tike, as disclosure couid "create or fan
it-informed or captious public or political criticism”, and might result in "the inner
workings of the governmentt machine being exposed to the gaze of those ready to
criticise without adequate knowledge of the background and perhaps with some axe
to grind™. Nonetheless, if the document which | have seen is representative of the
documents faling within "Category 1%, it cannot in my view be said that it underwrites
a strong dlaim for "public interest immunity”. Were a document of this character to be
inspected by a Judge with a view to determining such a claim, in a casa where the
contents of the document were highly relevant to the issues being ftigated, § think it
quite unikely that the claim would be upheid.

| do not know whether the document which | have seen is representative of the
documents faling within the Treasurer's "Category 1°. But, as an example of the
documents falling within that category, it does not encourage much confidence in the -
view that the claim for "public interest immunity" which has been made by the

Treasurer is well-founded.

Of course, it is one thing to say that a court would probably over-rule a claim for

*public interest immunity™ in respect of documents falling within *Category 1°. For the
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three reasons previously identified, the approach taken by a court of law in respect

of documents sought to be adduced in evidence in proceedings before the count
should not be taken as determinative of the way in which the Select Committee should
determine the matter for itself in the present case. And, in the event that proceedings
camebeforeaeounhwhichﬂwcounwasm}ledupontomakea'oonciuswe
decision® in relation to the Treasurer's claim, | am strongly of the view that the court
would apply very different considerations from those which would obtain # the same
question arosa in the course of ordinary fitigation. For the three reasons previously
menticned, the arguments in favour of disclosure are very much stronger in the case

of a Pariamentary inquiry, than in the case of proceedings before a court of law.

Nonetheless, if one proceeds on the hypothetical assumption that this question might
arisahprooeeu’mgsinacourtoflawtowhid'lmedowmernsarere!emm,ifme
court were satisfied that the issues arising in those proceedings wers of sufficient
public importance 1o out-weigh the risk of prejudice which might result from disclosure
of the dowments,itisunﬁkalyintheextremehatﬂmCouﬂwo&ﬁdhold.mmatm
documents belong to a ciass of documents which should not be disclosed on public
imterest grounds, or that d’lsciosme of specific documents wouid be contrary to the

public interest.
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SUMMARY OF CONCLUSIONS

For the reasons stated, | am of opinion as follows:

1. It may not be doubted that the categories of documents referred to in the
Treasurer's letter are calegories of documents which are efigible to support a
claim for "public interest immunity”. It does nat, of course, follow that such a

clairn would or should be upheld.

2 Were this issue to arise in ordinary Ftigation before a court of law, one cannot
predict with certainty the way in which the question would be rescived. That
ts because, in such proceedings, the appropriate course would be for the court

to:

] Examine the documents individually, to ascertain the extent of any

potential prejudice to the public interest arising from their disclosure; and

. Weigh-up that potential prejudice against the detriment which may be
caused # the documents are excluded from evidence in the -

circumstances of the particular case.

a. There may well be cases in which, if these documents were sought to be
adduced in evidence in a court of law, a claim for "public interest immunity”

would be upheid. Bit | am very firmly of the opinion that, provided the
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documents were shown to be relevant to the issues arising in the case, and
provided that those issues were of some public importance, the caim for

*public interest immunity* would in all probability be over-ruied.

4, In particular, having had the opportunity to peruse a document which purports
to be a copy of one of the documents in contention, 1 am entirely unimpressed
with the proposition that disclosure of that particular document would be
contrary to the public interest. | am unable to discem any featurs of that
document which could possibly support the view that public disclosure would
be inimical to the public interest. Of course, | am not able to say whether that
document is representative of the documents in respect of which the Treasurer

has asserted a ciaim of *public interest immunity”.

5. Notwithstanding my view that (depending on the circumstances of the particular
casa) it i unikely that a claim for “public interest immunity” would be upheld
by a court of law in respect of the documents under consideration, 1 feel it
important to emphasise that it is most inappropriate for the Select Committee
to approach this issue by reference to the way in which a court of law might
determine the matter if it were {o arise in the course of an hypothetical law-suit

| say that for three reasons:

. Itis not, and has never been, the law, that the Houses of the Parfament,
or the committees of either House, are governed in relation to

Parfiamentary inquiries by the principles applied by courts of law n
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determining claims for "public interest immunity”.,

. Documentary and oral evidence given in a court of law is, generally
speaking, accessible to the public. Thus, in determining claims for
"public interest immunity”, Judges are constrained to consider the
consequences if the evidence is adduced and thereby becomas public.
A Parlamentary committee is entitied to receive such evidence in a
private session, and by doing s0 may allay any public prejudice which
would arise # the evidence were disclosed in a public forum. A better
analogy is offered by Royal Commissions and Commissions of Inquiry,
which frequently receive evidenca in dlosed hearings which might well
be excluded if the same evidencs were sought to be adduced in the

public hearings of a court of law. -

. Most iundamentally, the Senate and its various comsmittees discharge an
important public function when they investigate matters which the Senate
cdeems to be of sufficient public imporance to warrant such
investigation. Thus, in the case of a Parfiamentary inquiry, it is not a
simple matter of balancing the public interest in maintaining -
confidentiality against the private interests of litigants; it is a matter of
balancing one public interest against another public interest, Under The
Constitution, the Senate - no less than the House of Representatives -
has the power and the duty to investigate matters of public concern; and

in pursuing such investigations, it is entirely inappropriate for the Senate
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to constrain itself by analogy with the constraints applied by courts of
law in determining issues of "public interest Immunity™.
8. | am quite confident that, if the Senate or the Select Committee were to

determine that the public interest requires production of the documents in
question in the course of the Select Committee’s current inquiry, there is no
significant risk that the decision couid successfully be challenged in a court of
law, even assuming that a court of law would have {or might be granted)

jurisdiction to sntertain such a challenge.

1 advise accordingly.
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AUSTRALIAN SENATE

el PARLIAMENT HOUSE

CAMBERRA, AC T 2600
TEL (04) 277 3250
OFFICE OF THE CLERY OF Trf SENATE faX (O8] 277 3199

/2213

8 February 1994

Senator R Alston

Chair

Select Committee on Certain Aspects of
Foreign Ownership Decisions in Relation
to the Print Media

Parliament House

CANBERRA ACT 2800

Dear Senator Alston

Thank you for your letter of today's date in which you seek advics on a submission
from solicitors representing Mr Mark Burrows to the effect that the sub judice
prineiple should be applied to forgo the taking of evidence by the Committee from
Mr Burrows.

The sub judice convention

The sub judice convention is & restriction on debate or inquiry which the Senate
imposes upon itself, whereby debate or inquiry is avoided which could involve a
substantial danger of prejudice to proceedings before a court, unless the Senate
considers that there is an overriding requirement for the Senate to discuss or
inquire into 2 matter of public interest.

The convention is not contained in the standing orders, but is interpreted and
applied by the chair and by the Senate according to circumstances.

The concept of prejudice to legal proceedings involves an hypothesis that a debate
or inquiry on a matter before a court could influence the court and cause it to make
a decision other than on the evidence and submissions before the court. A danger
of prejudice would not arise from mere reference to such a matter, but from a
canvassing of the issues before the court or a prejudgment of those issues.
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This concept of prejudice was well explained in the context of contempt of court by
the Federal Court in a case before it in 1989, in which the court restrained a state
commission of inquiry from conducting a public inquiry into matters before the court
in a civil action. Justice Spender explained:

It seems to me that there are really two aspects of the question of
contempt in the context of a public prejudgment. The first concerns
whether the prejudgment wil} be likely to hinder the Court in reaching
a correct conclusion. Publicity which might taint the impartiality of the
jurors or which might inhibit witnesses from giving evidence are of this
kind; that is to say, they have a tendency to affect whether the right
result was achieved. Because jurors are less resistant than judges in
resisting improper influences, considerations of this kind are of much
the greater concern when there is a jury. This factor, as well as the
concern of courts when a person is in jeopardy of a criminal conviction,
explains the concentration of attention on the effect of public

prejudgment on criminal proceedings.

The justice referred to an additional reason for restraining public prejudgment of &
case:

The second aspect of contempt in the context of public prejudgment
relates not so much to whether the process is likely to be poiscned, but
to the judgment itself. The first, as I said, affects whether the result
obtained might not be the right result. Yet, if the effect of a public
prejudgment is to undermine public confidence in that judgment, even
though it does not affect the process by which that judgment is
reached, that equally is a contempt. It seems to me that a public
prejudgment of a central issue in the Federal Court proceedings would
work a usurpation of the function of the Federal Court and lower the
respect and authority to which its determination is entitled. (Sharpe
v Goodhew 1989 90 ALR 221 at 240-1)

The first paragraph is a succinct statement of the rationale of the sub judice
principle, a rationale it shares with contempt of court. The second paragraph ia a
statement of an additional dimension of contempt of court which has not been
regarded as part of the rationale of the parliamentary sub judice convention.

As the court suggested, the danger of prejudice to court proceedings is much greater
where a jury is involved in the proceedings, because judges are unlikely to be
influenced in the formation of their judgments by public or parliamentary debate or
inquiry. There may also be a case for apprehending a greater danger of prejudice if
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a matter is before a magistrate. There is also the possibility of witnesses being
influenced.

In recent decades the interpretation of the sub judice convention in the Senate has
changed. In earlier years there was a tendency to restrain debate on any matter
which was before a court. In the 1960s and 1970s, however, there was a change in
emphasis and a greater focus on the question of whether there was & danger of

prejudice to proceedings.
In 1969 President McMullin ruled:

"As a general rule the Chair will not allow references to matters which
are awaiting or under adjudication in the courts if such reference may
prejudice proceedings. But it does not necessarily follow that just
because a matter is before a court every aspect of it must be sub judice
and beyond the limits of permissible debate in Parliament. That would
be too restrictive of the rights of Parliament”. (Senate Debates, 20 May

1969, p. 1368)

In 1972 President Cormack stated that he had reviewed the sub judice principla,
which he thought had been too restrictive in the past, and indicated the approach
the Chair would take:

“The prime question I must ask myself is, I think: Is parliamentary
debate likely to give rise to any rea] and substantial danger of
prejudice to proceedings before the court? (Senate Debates,

19 September 1972, pp. 907-8}

An exposition of the sub judice convention was provided by the then Minister for
Justice, Senator Tate, in debate in the Senate on 30 May 1989 in which & senator
sought to discuss matters relating to the 1978 Sydney Hilton Hotel bombing when
a criminal prosecution was pending. (A person had been arrested and charged with
criminal offences in relation to the bombing.) Senator Tate said:

Mr President, you are faced with a very difficult situation, as indeed
is the Senate. In all questions of sub judice you have to balance the
absolute privilege of this place with the absolute privilege of the courts.
It is a contest between the two. I think in this particular instance, the
question of the Hilton bombing, the subsequent court actions and,
indeed, the public inquiry, the pardon, the compensation, and the
events surrounding the allegations are matters of very genuine public
interest of a greater scope than attends normal trials to do with the
killing of persons in our community. Unless this chamber were

3.
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convinced that what Senater Dunn is speaking about could cause real
prejudice to the trial in the sense of either creating an atmosphere
where a jury would be unable to deal fairly with the evidence put
before it, or would somehow perhaps affect a future witness in the
giving of evidence, whether for the prosecution or the defence, and
unless we thought that the matters Senator Dunn was trying to speak
about were likely to cause real prejudice to the outcome of that
committal proceeding or trial, ] think, on balance, given the nature of
the matters surrounding this whole incident over many years, that the
publie interest probably would aliow her to continue.

The President ruled:

I will allow Senator Dunn to continue but I would advise her that she
cannot question the merit or otherwise of likely evidence that could be
used in the prosecution case, because it is obvious that this would
prejudice any case that came before a jury. (Senate Debates, 30 May
1989, pp. 3062-5)

On a subsequent occasion, the same senator was asked to reframe her remarks when
committal proceedings relating to the matter were in progress before a magistrate
(Senate Debates, 27 September 1989, pp. 1472-3).

This treatment of this matter illustrates the three important principles of the sub

judice convention:

there should be sn assessment of whether there is a real danger of prejudice
in the sense explained by Senator Tate

. the danger of prejudice must be weighed against the public interest in the

matters under discussion

the danger of prejudice is greater when a matter is actually before a
magistrate or a jury.

It would be an undue restriction on the freedom of the Senate to debate or inquire
into matters of public interest if debate were to be restrained simply on the basis
that matters may come before a court in the future. Thus the fact that writs have
been issued, which does not necessarily mean that proceedings will ensue, does not
give cause for the sub judice convention to be invoked (ruling of President Sibraa,

Senate Debates, 10 May 1988, p. 2224).
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The submission for Mr Burrows refers to the ruling of the President of the Senate
in the case of the Westpac documents. The basis of that ruling was that disclosure
of the documents could be prejudicial to legal proceedings, in that it could terminate
proceedings whereby Westpac was seeking the suppression of the documents on the
basis of legal professional privilege. President Sibraa indicated that, having weighed
the contrary factors of prejudice to the legal proceedings and the right of the Senate
to debate a matter of public interest, he had determined that disclosure of the
documents in proceedings of the Senate should not be permitted. The President

stated:

The very subject matter of the case immediately before the courts, and
in respect of which the sub judice claim is made, is the question as to
whether the documenta involved should be suppressed: to disclose the
documents now would ipso facto sbort that case. No clearer example
of real and present danger to current legal proceedings could be
imagined: indeed, it is not merely a matter of the present proceedings
being prejudiced, but rather a particular litigant's rights being denied
absolutely (Senate Debates, 12 February 1991, p. 356).

Thus the prejudice which was to be apprehended by disclosure of the documents in
proceedings in the Senate was of an unusual character: such disclosure could render
the court proceedings undertaken by Westpac ineffectual, in that the court would be
unlikely to order the suppression of documents which had been tabled in the Senate

and thereby made public.

That case is therefore not an instructive precedent in relation to the situation
referred to in the submission.

Application to the present case

In determining whether the sub judice principle should be applied to restrain the
Committee, therefore, the Committee should form a judgment as to whether hearing
evidence from Mr Burrows would pose a substantial danger of prejudice to the legal
proceedings referred to in the submission, and whether that danger of prejudice to
the proceedings is outweighed by the public interest in the Committee pursuing its
inquiry in relation to Mr Burrows.

The Senate's direction that an inquiry be undertaken is an indication of the Senate’s
belief that there is a significant public interest in the inquiry being held.
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The submission states:

The prejudice that would be suffered by our clients if called to give
evidence to the Committee would be that they would be subjected to
questioning on factual matters relevant to issues in the proceedings
without the benefit of direct representation by Counsel. If the Senate
Select Committee were to pursue its investigations into the conduct of
our clients concerning the post-receivership reconstruction of Fairfax,
it would be effectively setting itself up as an slternative forum to the
court. We believe this would interfere with the course of justice.

This paragraph is not helpful to the Committee in seeking to establish whether
there is a danger of prejudice to the proceedings. The subjection of witnesses to
questioning on matters relevant to issues in legal proceedings, with or without
representation by counsel, and the making of findings by the Committee on matters
which are before the court, do not of themselves cause prejudice to the court

proceedings.

Unpder the law of parliamentary privilege as elaborated by section 16 of the
Parliamentary Privileges Act 1987, any evidence given before the Committee and
any report by the Committee could not be sdmitted in evidence in the legal

proceedings to support either party in those proceedings.

As has already been noted, prejudgment of issues likely to be determined by a court
is not in itself a foundation of the sub judice principle.

As has been indicated, the principle is invoked only if there is a danger of prejudice
to proceedings in the sense that the court may be prevented from making a correct

finding because jurors or witnesses are influenced by the Committee's proceedings.

In order to assess whether there is any such danger of prejudice to the proceedings,
the Committee needs to know:

. whether the matters before the court will be tried by a jury

. whether there are witnesses or potential witnesses who may be influenced by
a hearing of evidence by the Committee

. whether the particular questions actually in issue in the legal proceedings are
likely to be canvassed in any hearing of the Committee.
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As has also been noted, the remote possibility of the justices of the court being
influenced by the Committee's inquiry is not a factor in the assessment of any
danger of prejudice.

It is presumed that the hearing of the Committee would not be contemporaneous
with the court hearing and therefore would not disrupt the court hearing by
occupying the parties or witnesses. It is also presumed that the Committee would
not interfere with the court hearing by withholding original documenta.

If the Committee were to come to the conclusion that there is a danger of prejudice
to the court proceedings, the Committee has the option of avoiding that danger
entirely by hearing evidence in camera and not publishing or reporting the evidence
so heard until after the court hearing has taken place.

Please let me know if I can provide any elaboration or clarification of this advice.

Yours sincerely

e

(Harry Evans)
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TREASURER
PARLIAMENT HOUSE
CANBERRA ACT
Senator Richard Alston
Chair
Senate Select Committee on Certain Aspects
of Foreign Ownership Decisions in relation 10 FER B
to the Print Media
Parliament House
CANBERRA ACT 2600

Dear Senator Alston

1 refer to your Commitice’s requircment that an officer of my depanment produce 1o it certain
documents containing Foreign Investment Review Board (the Board) recommendations and advice
w the Treasurer in relation to foreign ownership levels of the print media and documents relating to
comespondence and contacts by interested parties and other persons. Tbe purpose of my now
writing is to inform you of the Government's decisions on the Commitiee's requests.

There are three categories of documents:

1.  Confidential advice from the Board or the Treasury to the Government - the Government is
not prepared to provide such material to the Committee, because o do so would be contrary

to the public interest.

2. Documents revealing information provided to the Government in confidence, 1o the release of
which originators or affected parties object - the Government is not prepared to release these
because to do so would be contrary to the public interest.

1. Information or documents given to the Government in confidence, to the release of which the
originators or affected parties do not object - the Government is prepared to release these.

Category 1.

The documents the Government is not prepared 10 produce comprise confide ntial advice 1o the
Treasurer, in relation first, to applications by Mr Conrad Black’s Tourang Limited (Tourang) and Mr
OReilly's INP Consortium Limited (INP) sceking appraval to buy the John Fairfax Group Pry Ltd
(Fairfax) and, second, an application by The Telegraph to increase the ownership level. The
documents are, variously, annotated ‘Confidential - limited access only', Highly protected' or

Protected - limited access only'.

The Board plays a unique and major role in the public interest by advising the Government on
foreign investment macters generaily and in examining proposals by forcign interests for investment
ih Australia and in making recommendations ta the Governmeat 00 these proposals. The Board is an
advisory, non-statutory body comprising currently four members. The Board assists me in the
administration of the Government's forcign investment policy, principally by giving me confidential
advice on proposals by foreign interests to invest in Australia. Board members are appointed by me
after approval by the Cabinet, generally for a term of three years. The Board members bave extensive
experience in business, Govermnment or labour relations and are persons of undoubted inicgrity and

impartiality.
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The Board's advice and opinions and the expression of members’ views are considered by the
Government and the Board 1o be confidential to the deliberative process. The expectation of
confidentiality is inherent in the conditions of appointment of Board members. That understanding
of confidentiality is integral to inter departmental, inter agency and inter Governmental consultations
in this area because it provides the most favourable conditions for frank and candid advice o me in
the administration of the Govenment's foreign investment policy. The opinion and comment rejate
10 the commercial activities of the parties to the propasal and, if released, could be used by
competitors and others in a manner detrimental to the parties’' commercial interests. The inter
departmental, inter agency and inter Govemmental consultations are conducted on the basis that
views expressed in confidence will be protected.

It is implicit in the terms of appointment and understood by Board members that advice wendered to
the Government on foreign investment proposals is strictly confidential. The Board has given its
views 10 successive Treasurers on a considerable number of cases since its establishment in 1976,
The views of individual Board members on a proposal bave never been released.

To release the Board’s views, opinions and recommendations could be embarrassing and damaging to
Board members when thase views were given in confidence as part of the deliberative process of
Government. Making public such views would subject members to public comment and criticism
when the matters under consideration and on which advice was being given were never intended or
understood 10 be for external consumption. The poteatial for stigma o be attached to members’
views could also have adverse consequences for members' reputations and commercial and business
interests. Moreover, it is likely that senior and respected business people and other persons of
distinction would be unwilling to serve on the Board if they knew that there was a risk that their
confidential advice would be revealed.

Consistent with the above, in relation to the Commitice's requests, T have directed my department
that officiais should not provide to the Committer, whether orally or by way of provision of
documents, information or advice provided in confidence by the Board and the Treasury to the
Government. 1 have similarty directed Mr F.G.H. Pooley, a former official of my department.

Category 2.

In the examination of foreign investment proposals, the Exccutive 10 the Board receives, on behalf of
the Board, written submissions from foreign investors providing details of their investment plans,
proposcd ammangements for ownership and control of businesses and industries, reasons for
proposals, claimed benefits associated with proposals, industry information and other information
which may be relevant to the Board's consideration of the proposals against the Government's
statement of foreign investment policy.

In the operation of the examination process, the Board relies on the co-operation of investors and
potential investors and intecested parties to provide information necessary for the evaluation of
proposals. Moch of the information is provided on a commercial-in-confidence basis and could give
an vofair benefit to their competitors, to investors generally, or to prospective new cntrants in the
market, should it be released. Comment provided by third partics is also used to verify industry
facts, legitimacy of claims conceming business interests and activities and could, if divulged, injure
the interests of some or all of the parties concerned. With the exception of such information as is
readily available from public sources (for example the statutory accounts of companies), it is the
practice of the Board and the Executive 1o treat all information received in the course of considering
a proposal under the Govemment's foreign investment policy in strict confidence. That is, details of
a proposal are not disclosed to persons other than those from whom it originated except in special
circumstances for purposes connected with furthering consideration of the proposal, and where the
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relevant partics’ vonsent is first obtained. Where information is received from other parties
conceming a proposal that information is similarly protected.

For the information and guidance of foreign investors, authorisation has been given for the
distribution of a booklet published by the Treasury entitled Australia’s Foreign Investment Policy -
A Guide for Investors, The booklet, which is widely distributed and readily available, states:

“The Government fully recognises that much of the information which the Board will need in
order 10 assess its attitude to a particular proposal will be sensitive commercial-in-confidence
information. The Government will respect this confidential status and will award it appropriate
security to ensure that it remains so.

In the event that action is 1aken by third parties to obtain access to confidental information
heid by the Govemment. it will not be made available without the permission of the person
who first gave the information to the Board, except upon order of a court of competent
jurisdiction. In this respect the Government will in the ordinary course pursue the defence of
its policy through the courts.”

Attached to this leter is a schedule of documents relevant to the Committee's requests. Some of
these documents were provided on a confidential basis as described above, and [ consider that it
would be against the pubiic interest to release them to the Committee without authorisation from the
originators or affected parties. My department has been consulting the affected parties and, while
some are prepared to agree to material being released others may not, while others will oaly do so
provided that [ request the Committee 10 respect the confidential status of the documents. In
accordance with the understandings of those providing confidential information to the Board and
Treasury on foreign investment proposals that such will remain confidential, should any originator or
affected party object to their release ta the Committee even on a confidential basis, | feel bound to
respect their views.

Accordingly, | have directed my department that officials should not provide to the Committee
whether orally or by way of documents, information provided in confidence to the Board and the
Treasury, where originators or affected parties indicaie that they object Lo the release of the
information. [ have similarly directed Mr F.G.H. Pooley, a former official of my department.

Category 3.

The cornsultations necessary before any release can be made have been put in train and the
Committee will be advised as quickly as possible of the outcome. As stated above some of the
originators or affected parties have agreed to release their documents provided a request is made of
the Committee that it safeguard their confidential nature; others may make similar requests. [ note
your statement at the Committee’s hearing on 4 February 1994 that the Committee would not
automatically publish or release material provided to it if the originators or affected parties
approached the Committes with their concens. | trust the Comminee will honour these requests.

Yours sincerely
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ATTACHMENT

DOCUMENTS CONDITIONALLY APPROVED FOR RELEASE TO THE SENATE COMMITTEE

File A
Dot Author Addressee Date BDescription No of
No pages
1 Mt P J Hunt Executive Member 19 Nov 1991 INP's application to acquire the Fairfax Group 209
BT Corporate Finance FIRB
2 BT Corporate Finance Media Release 19 Nov 1991 Media Release announcing structure of Fairfax 3
bid
3l Executive Member Mr P Field 26 Nov 199t General linison letter seeking comments on 1
FIRB Dept of Transport & Tourang Ltd and INP proposed acquisition of
Communications the Fairfax Group
4 Mr P J Hunt Executive Member 4 Dec 1991 Revision of INP's application to acquire the 35
BT Corporate Finance Ltd FIRB Fairfax Group
5 The Fairfax Charter 1
O Exccutive Menher Mr I JF Hunt Y Dec 1991 Advive letier stuting that the Government has 4
FIRD BT Corporale no objections to INP aequiring the Fairfax
Group
7 The Treuasures Press Release 13 Pec 1991 Media Release announcing approval of the t

Mr Willis

restructured Fabrfux bid
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File B
Doc Addressee Date Description No of
No pages
I Mr S Chipkin Executive Member 20 Jan 1992 Copy of & letter sent to the Treasurer by 5
Frechill Hollingdale & Page FIRB Hellman and Friedman
2 Mr A C Hamis Mr Warren Hellman 22 Jan 1992 Letter concerning Heliman & Friedman's 2
Treasurer's Office Hellman & Friedman request to increase its economic interest in
Fairfax
3 Exccutive Member Mr M Mangan 27 April 1992 | Letter advising that the Government will not 1
FIRB Prudential Bache Securitics object to small foreign portfolio sharcholdings
in Fairfax
4 Executive Member Mr § Chipkin 27 April 1992 | Advice letier that the Government has no 1
FIRB Frechill Hollingdale & Page objections to a revised proposal by Tourang to
acquire Fairfax
5 Mr S Chipkin Executive Member 30 April 1992 | Fax indicating that Frechill Hollingdale & Page | |
Freehill Hollingdale & Page FIRB has received FIRB advice of the 30 April 1992
f Mr § Chipkia Executive Member 30 April 1992 | Issues concerning Fairfax Group 1

Freehill Hollingdale & Page

FIRB




Percentage Players

Appendices 166

3
File C
Dov Author Addressee Date Description No of
No pages
1 Freehill Hollingdale & Page Executive Member 11 Dec 1992 Application by "The Telegraph” to increase jts 5
Mr S Chipkin FIRB interest in Fairfax to 25%.
Attachments
(1)Charter of Editorial Independence 1
(2)Section 26 Notice 8
2 Freehil! Hollingdule & Page Executive Member 11Dec 1992 Fax cover for above application also notifying 1
Mr S Chipkin FIRB the couriering of Fairfax Annual Repont
3 Copies of News Articles k|
4 Executive Member Mr Chipkin 12 Jan 1993 Advice that Treasurer had signed an Interim 2
FIRB Frechill Hollingdale & Page Order prohibiting the acquisition for up to 90
days.
5 28 Jan 1993 News Article 1
& AGPS FIRB 20 Jan 1993 Gazettal of notice 1
Gazene Office
7 12 Jan 1993 Copies of News Anicles 2
b Treasurcr 11 Jan 1993 Copy of Interim Order |
Mr Dawkins
9 Press Release 23 Apr 1992 Smalt portfolio holdings |
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File C {continued)
Doc Author Addressee Date Description No of
No . pages
10 Mr A. C. Harris Mr Warren Hellman 22 Jan 1992 Advicve concerning request to increase interest 1
Treasurer's Offive Freehill Hollingdale & Page in John Fairfax Holdings Limited
11| Treasurer Press Release 13 Dec 1991 Approval of Restructured Tourang Proposal I
Mr Willis
12 Executive Member Mr S Chipkin 16 Dec 1991 Approval of Revised Tourang Proposal i
FIRB Freehill Hollingdale & Page
13 | Mr Robert McKay Executive Member 5 Dec 1991 AIN bid for Fairfax 2
Managing Director FIRB
AIN
14 | Mr Robert McKay Executive Member 2 0ct 1991 AIN bid for Faurfax 2
* Managing Director FIRB
AlIN
15 Mr Mark Johnson Executive Member 13 Aug Bricf of features of AIN Proposal 3
* Macyuarie Hill Samuel 1991
th 28 & 29 Jan Copies of News Articles 2
1993
7 Copies of News Anticles Y
1% [ Executive Member Mr 5 Chipkin 20 April 1993 | Copy of Press Release on foreign ownershipof | 2
Freehill Hollingdale & Page mass circulation newspapers
v Copics of press articles 4

* Documents submitied to the Committee by AIN
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File C (continued)
Doc Author Addressee Date Description No of
No pages

20 | Executive Member Mr S Chipkin 21 April 1993 | Advice letier that the Government had no 1

Freehill Hollingdale & Page objections to the Telegraph's application

2t Copies of press articles 13

22 May 1993 Copies of press articles 3

23 13 May 1993 | Copy of Hansard - Question from Senator Hill | |

to Senator Evans
24 Copies of press articles 5
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File I}

Doc Author Addressee Date Description No of
No puges
I Treasurer PRESS RELEASE 10 Oct 1991 Press Release on Print Media decision i
2 Executive Member Communications Law Centre | 27 Nov 1991 Fairfax Bidders and Foreign Investrnent Policy 1

advice
3 Communications Law Centre | Executive Member 21 Nov 1991 Letter requesting info re Fairfax Bidders and 2
Forcign Investment Policy
4 TPC Executive Member 26 Nov 1991 Fax with copy of ABT Media Release 2
5 Executive Member Dept of Transport & Nov 1991 Reyuest for comment on the proposals by 1
Communications Tourang and INP Consortium
6 Freehilt Hollingdale & Page Executive Member 1 Nov 1991 Application by Tourang for Fairfax Group 3
7 Baring Brothers Burrows & Executive Member 5 Nov 1991~ Letter concerning Fairfax reorganisation 3
Co
K Executive Member Freehill Hollingdale & Page 6 Nov 1991 Letter requesting more information aboul 2
consortium documentation
4 Freehill Haollingdale & Page Executive Member 7 Nov 1991 Letter concerning Tourang application 133
10 | Executive Member Dept of Transport and 26 Nov 1991 Request for comment on the proposals by 14
Communications Tourang and INP Consortium
1 j1ec Executive Member 26 Nov 1991 -ax concerning financial stats on paper reports 5

{incomplete fax)
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File D (continued)
Doc Author Addressee Date Description No of
No pages
12§ TPC Executive Member 26 Nov 1991 Fax concerning financial stats on paper reports 9
13 {TPC Executive Member 26 Nov 1991 Incomplete fax re The Age Classified Volume 3
14 | Executive Member Mr Frith Extracts from "Guide for Investors” 4
15 | Baring Brothers Burrows & Executive Member 5 Nov 1991 Fax concerning Fairfax rcorganisation 4
Co
16 | ABT Executive Member Chart relating to Consolidated Press and its 2
network associates
17 | The Australian News clipping 19 Jul 1991 "Foreign snag in Packer's bid 2
18 | Buring Brothers Burrows & Executive Member 13 Feb 1991 Letter relating 1o the current position with 13
Partners relation 1o Fairfax
19 | Treasurer PRESS RELEASE 10 oct 1991 Print Media Decision 1
At | The Age Newspaper 5 Aug 1991 Press Article relating to the Media and its 12
ownership and control
21 Frechill Hollingdale & Page Executive Member 26 Nov 1991 Request for more information in refation to JFG | 77
and Consolidated Press Holdings
2224 various Press Articles |
25 | Freehill Hollingdule & Page Executive Member 4 May 1992 Fux acknowledging receipt of lewter of 30/4/92 2
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File D (continued)

Doc Author Addressee Date Description No of
No pages
26 | Frechill Hollingdale & Page | Executive Member 30 Apr 1992 Faxed copy of letter re Fairfax and junk 2
. bondholders
27 Prudentis!-Bache Executive Member 30 Mar 1992 Foreign ownership of mass circulation ]

newspapers
24 | Treasurer PRESS RELEASE 10 Oct 1991 Print Media Decision 1
29-31 various Press Anticles k!
312 | Executive Member Frechill Hollingdale & Page 27 Apr 1992 Advice letter re portfolio hoidings 1
13 | Executive Member Prudential-Bache 27 Apr 1992 Advice letter re Govt. decision on Tourang and 1
the listing of Fuirfax on ASX
34 | Executive Member Freehill Hollingdale & Page 24 Apr 1992 Fax re Press Release on Fairfax Newspaper 2
Group
315-61 various Press Articles 30
62 | Office of the Treasurer Hellman & Friedman 22 }an 1992 Toutrang's request for upproval 10 increase 1
interest in Fairfax (Tourang 11I)
63 | Freehill Hollingdale & Page The Treasurer 20 Jan 1992 Fax concerning Hellman & Friedman's proposal 5
64 | Treasurer PRESS RELEASE 13 Dec 1951 Fairfax restructured application approved under 1

foreign investment policy
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File D {continued)

Doc Author Addressee Date Description Noof
No pages
65 | Communications Law Centre | Executive Member 5 Dec 1991 Fairfax Bidders and Foreign Investment Policy 5
66 | Executive Member .>.w.“.. Sydney Faxed copy of Press Release re restructured 2

application for Fairfax
67 | Executive Member Freehill Hollingdule & Page 16 Dec 1991 Letter re approvul for Tourang's 1 proposal 1
68 | Treasurer's Office PRESS RELEASE 13 Dec 1991 Copy of press release re restructuring of Fairfax 1
69 | Freehill Hollingdale & Page Executive Member 11 Dec 1991 Fax of revised Tourang I proposal 4
70 | Executive Member Frechil! Hollingdale & Page | 9 Dec 1991 Rejection letter concerning Tourang 1 proposal ]
71 | Executive Member Frechill Hollingdale & Page 9 Dec 1991 Fax re rejection letter to Tourang's 1 bid 2
72 { Baring Brothers Burrows & Executive Member 6 Dec 1991 Letter re background on AIN 7
73 Mn_.z Executive Member 6 Dec 1991 Fax re Fairfax Group and fina! bids 3
74 AlIN Executive Member 5 Dec 1991 Original of fax dated 6/12/91 2
75 | TPC Executive Member 4 Dec 1991 Fax re TPC's investigations into the acquisition 2
of the Fairfax group
76 | Frechill Hollingdale & Pupe Executive Member 3 Dec 1991 Fux re fener from Tourang indicating its 7

outlook on various business prospects
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FAED

TREASURER
PABLIAMENT HOULE
CANBRERA MW
Mr £.G H. Pooley
Commissioner
Insurance and Superannuation Commission
212 Northbourne Avenue 10 FEB 1994

BRADDON ACT 2601

Dear Mr Pooley

SENATE SELECT COMMITTEE ON CERTAIN ASPECTS OF FOREIGN OWNERSHIP
DECISIONS IN RELATION TO THE PRINT MEDIA

I bereby direct you as a former Treasury official not to provide o the Senate Sclect Commitiee,
whether orally or by way of provision of documents, information or advice provided in confidence by
the Forzign Investment Review Board and the Treasury to the government oo Maters associated
with the 1991 and 1993 decisions on the Fairfax Group under the government's foreign investment
policy.

Funthermore, [ hereby direct you not to provide to the Senate Select Commitiee, whether orally or
by way of provision of documents. informaton provided in confidence 10 the Foreign Investment
Review Board and the Treasury on matters associated with the 1991 and 1993 decisions on the

Fairfax Group under the government's foreign investment policy.

Yours sincerely

Ralph Willis
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Mr E.A. Evans
Secrctary to the Treasury
CANBERRA ACT 2600 o 10 FED 1%
Dear Secratary

SENATE SELECT COMMIITEE ON CERTAIN ASPECTS OF FOREIGN OWNERSHIP
DECISIONS IN RELATION TO THE PRINT MEDIA '

I hereby direct you and afl afficers of the Treasury not to provide o the Senate Sclect Committee,
whether orally or by way of provision of documents, information or advice provided in confidence by
the Forcign Investment Review Board and the Treasary to the government on marners associsted
with the 1991 and 1993 decisions cn the Fairfax Group under the governmnent's foreign investment

policy.
Furthermore, I hereby direct you and all officers of the Treasury not to provide to the Sensie Select
Committee, whether orally or by way of provision of documeats, information provided in comfidenay
1o the Buard und the Treasury on matters associatzd with the 1991 and 1993 decisions on the Fairfax
Group under the govemment's foreign invesment poficy, other than thuse documents ! have
approved for release and 1o the release of which the originatars or affected partes have indicated
they do not object. Amached is a copy of the schedule antached to my lener of 10 February 1994 0
the Chaitman of the Commitiee, which lists those documents I have condidgonally approved for

release.

Yours sincerely
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TREASURER
PARLIANENT ROUEE
CANERE,) N
Senator Richard Alsten
Chair
Senate Sclect Committee on Certain Aspects 18 FED 199
of Foreign Ownership Decisions in relation
to the Print Media
Parliament House
CANBERA ACT 2600
Dear Senator Alston

Further to my letter of 10 February 1994 to you on matiers connected with informaton and
documents sought by your Committee, T am now writing to inform you of action [ have taken with
respect to two members of the Foreign [nvestment Review Board.

In view of the Committec's inicrest in Board members attending public hearings of the Committes,
I have reminded the members of their duty not to disclose information received by them, or
communicated by them 1o the Government. I have advised the members that in view of the public
interest immumity existing in respect of these matters, I consider their duty of confidence prechudes
them from providing information to the Commitwee on the views, advice or recommendatians they
provided to me, other past Treasurers or the Government. Copies of my letiers to the members are

attached.
I wish also to draw to your and the Committee’s attention the most unfortunate position ;m which

you could be placing Board members as regards their clear duty of confidence as Board members,
especially in view of the intimidatory remarks made by Senator Kernot last weckend in relation to

the possible gaoling of witnesscs.

I suggest it is unreasonable behaviour on the part of the Commitiee to insist on placing Board
members in such a position in the knowledge that, as they have already informed you, their position
of trust precludes them from giving the type of evidence the Committee seeks.

Yours sincerely

i
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Mr K C Stone, AO

Acting Chairman

Foreign Investment Review Board ’ 18 FEB 994
o/- The Treasury

Parkes Place

CANBERRA ACT 2600

»

Dear Mr Stone

1 understand you have seen my leners of 10 February 1994 to the Secretary to the Treasury and to
the Chairman of the Senate Sclect Committee on Certain Aspects of Foreign Ownership Decisions in
relation to the Print Media which include my statements and directions in relation to information
sought by the Committee. | am writing w you and your colleague on the Board, Mr Halsted, to
acquaint you personally with my views on this mattter.

As 1 explained in my letter to the Committee Chairman, 1 consider that the Board plays a unique and
major rok in the public interest by advising me and the Government on foreign invesiment matters
generally, in examining proposals by foreign interests for investment in Australia and in making
recommendations to the Government on those proposals.

Confidentiality is inherent in your conditions of appointment as a Board member. Like the
confidendality that is intzgral 10 inter departmental, inter agency and inter Governmental
consultations in this area, it provides the most favourable conditions for frank and candid advice to
me in the administration of the Govemment's foreign investment policy. The fact that the advice you
and your colleagues provide is and remains confidential, gives me contidence that the Board
members will be free to proffer that advice comfortable in the knowledge that there will be no public
or ynintended consequences. I see this characteristic as being fundamenta! to the role and functions

of the Board.

1 view also the Committee's attempt to delve into advice given in confidence to government with the
utmost concemn given the impact it could have on current and future workings of the Board. Making
the Board's views public could subject members o public comment and criticism whea the matiers
under consideration 2nd on which advice was being given were never intended or understood to be
for external consumption, Moreover, it is likely that senior and respected business people and other
persons of distinction would be unwilling to serve on the Board if they knew that there was a risk
that their confidential advice would be revealed.

In relation to the Committee's request that you attend public hearings, [ would like to remind you of
your duty as a Board member not to disclose information received by you, or communications made
by you to the Government. The Committee might question you o the views. advice or
recommendations you provided to me. other past Treasuress of the Govemnment. In view ot the
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public interest immunity that exists in respect of these matters, I consider your duty of confidence
precludes you from providing the answers to such questions.

In view of the Commitice’s further approaches to you, [ have decided to provide the Chairman of the
Commitiee with copies of this lenier and that to Mr Halsted. in order to ensure that the Commitiee is
in no doubt as to the Government's continuing stand on these issues and 10 draw to their atention as
well the position they could be placing you in as regards your duty of confidence as 2 Board member.

Yours sincerely
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TREASURER
PARLIAMENT HOLSE
CANDERRAL XN
Senator Richard Alston
Chair
Senate Select Commitiee on Certain Aspects
of Foreign Ownership Decisions in relation 20 APR BS
to the Print Media
Parliament House
CANBERA ACT 2600
Dear Senator Alston

Further to my letter of 10 February 1994 to you on matiers connected with information and
documents sought by your Committee, I am now writing to inform you of action I have taken with
respect to Dr Darryl Roberts, a former Treasury officer and now Assistant Cormnmissioner with the
Insurance and Superannvation Commission.

1 have directed Dr Roberts not provide to the Committee, whether orally or by way of provision of
documents, information or advice provided in confidence by the Foreign Investment Review Board
and the Treasury to the government on matters associated with the 1991 and 1993 decisions on the
Fairfax Group under the government’s foreign investmeat policy. or information provided in
confidence to the Foreign Investment Review Board and the Treasury on matters associated with
the 1991 and 1993 decisions on the Fairfax Group under the government's foreign investment

poticy.
Anached is a copy of my letter to Dr Roberts.

Yours sincerely
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Pafl oS ENT NODSE

1
} CANBERRA MM
Dr D. Roberts -,

212 Ngahboume Avenue
DON ACT 2601 20 APR 1334

“//L; y T@URER

Deur Dr Roberts

SENATE SELECT COMMITTEE ON CERTAIN ASPECTS OF FOREIGN OWNERSHIP
DECISIONS TN RELATION T0O THE PRINT MEDIA

I hereby direct you as a former Treasury official not to provide to the Senate Select Comminee.,
whether orally ot by way of provision of documents, informaticn or advice provided in confidence by
the Foreign Investment Review Board and the Treasury to the government on matters associated
with the 1991 znd 1993 decisions on the Fairfax Group under the government's foreign investment
policy.

Furthermore, I hereby direct you not to provide to the Senate Select Committee, whether onally or
by way of provision of docurnents, information provided in confidence to the Foreign Investnent
Review Board and the Treasury on matters associated with the 1991 and 1993 decisions on the
Fairfax Group under the government's foreign investment policy.

Yours sincerely

4';.-/45"‘;3?/ F %éfz”

ph Willis





