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Introduction

At common law, every unauthorised entry onto private property is a trespass. The modern authority to enter and search premises is essentially a creation of statute. As such, it should always be regarded as an exceptional power, not a power granted as a matter of course, and any statutory provisions which authorise search and entry should conform with a set of principles.

These principles include the following:

Principles governing the grant of powers of entry and search by Parliament

· people have a fundamental right to their dignity, to their privacy, to the integrity of their person, to their reputation, to the security of their residence and any other premises, and to respect as a member of a civil society;

· no person, group or body should intrude on these rights without good cause;

· such intrusion is warranted only in specific circumstances where the public interest is objectively served and, even where warranted, no intrusion should take place without due process;

· powers to enter and search are clearly intrusive, and those who seek such powers should demonstrate the need for them before they are granted, and must remain in a position to justify their retention;

· when granting powers to enter and search, Parliament should do so expressly, and through primary, not subordinate, legislation;

· a power to enter and search should be granted only where the matter in issue is of sufficient seriousness to justify its grant, but no greater power should be conferred than is necessary to achieve the result required;

· in considering whether to grant a power to enter and search, Parliament should take into account the object to be achieved, the degree of intrusion involved, and the proportion between the two – in the light of that proportion, Parliament should decide whether or not to grant the power and, if the power is granted, Parliament should determine the conditions to apply to the grant and to the execution of the power in specific cases;

· the criteria which individuals, groups and organisations must satisfy before they are allowed to enter and search premises should be consistent across all jurisdictions – rights should not be inviolate in one jurisdiction but capable of being violated in another;

· consistency should be achieved by ensuring that all entry and search provisions conform to a set of guidelines or principles;

· those who seek search and entry powers which do not accord with this set of guidelines must justify why they are seeking, and why they should retain, such broader powers;

· legislation conferring a power of entry and search should specify the powers exercisable by the officials carrying out the action. It should preserve the right of occupiers not to incriminate themselves and, where applicable, their right to the protection of legal professional privilege;

Principles governing the authorisation of entry and search

· legislation should authorise entry onto, and search of, premises only with the occupier’s genuine and informed consent, or under warrant or equivalent statutory instrument, or by providing for a penalty determined by a court for failure to comply;

· where legislation provides for entry and search with consent (or alternatively under a warrant), it should make clear that the consent must be a genuine and ongoing consent, and it should impose no penalty or disadvantage if an occupier fails to co-operate in the search, or subsequently withdraws consent – requiring an occupier to co-operate is inconsistent with the idea of consent;

· where legislation provides for entry and search, but does not contemplate the possibility of entry by force under warrant, then a refusal of entry should attract a penalty imposed by a court;

· the power to issue warrants to enter and search premises should only be conferred on judicial officers; justices of the peace should not have this power, nor should a Minister or departmental officer;

· to ensure consistency with warrants issued by judicial officers, where a statute authorises an entry and search by permit or for monitoring purposes without prior judicial approval, it should provide for an appeal to a judicial officer;

· circumstances may arise which may make it impractical to obtain a warrant before an effective entry and search can be made. Impracticality should be assessed in the context of current technology. If an official exercises a power to enter and search in circumstances of impracticality, that official must then, as soon as reasonably possible, justify that action to a judicial officer;

· simply because a person has received financial assistance from the Commonwealth, or is liable to pay a levy under legislation, it does not follow that that person has thereby consented to entry and search by officials seeking to monitor compliance with the legislation, and no such implication should be drawn unless those subject to entry and search in these circumstances were informed in writing in plain English about those powers when receiving the assistance or on becoming liable to pay the levy;

Principles governing the choice of people on whom the power is to be conferred

· a power to enter and search should be conferred only on those officials who are subject to obligations which make them accountable for the use and any misuse of the power;

· a power to enter and search should be conferred only on those officials who are of sufficient maturity to exercise it and who have received appropriate training. Legislation should not confer a power to enter and search on a recipient categorised simply as ‘a person’ or as a member of a particular Department or organisation;

· a power to enter and search should not be conferred on a particular recipient simply because it is the most economically or administratively advantageous option;

Principles governing the extent of the power granted

· the extent of a power to enter and search will vary with the circumstances applicable, but the powers of entry and search given to the Australian Federal Police (AFP) under the Crimes Act 1914 should be seen as a ‘high water mark’. Officials in other organisations might be given lesser powers, but greater powers should be conferred only in exceptional, specific and defined circumstances where Parliament is notified of the exercise of those powers and where those exercising those powers are subject to proper scrutiny;

· officials should be given no greater power to enter and search premises than is necessary to carry out their duties;

Principles governing the kinds of matters which might attract the grant of the power

· the power to enter and search can properly be conferred in relation to both civil and criminal matters, but not as a matter of course, and only with provision for due process;

· it is appropriate to grant a power of entry and search to assist in the investigation of serious crime where the investigation is genuine and has a reasonable chance of success;

· it is appropriate to grant a power of entry and search to assist in the gathering of evidence to support a prosecution for a serious offence where the evidence sought is of significance and there is a reasonable chance that it will be found on the premises;

· it is appropriate to grant a power of entry and search to determine whether a person has complied with legislation under which that person has accepted a commercial benefit, subject to being monitored by entry and search;

· it is appropriate to grant a power of entry and search to determine whether a person has complied with legislation which imposes a commercial levy in relation to a serious matter, in circumstances where the legislation provides for this in specific terms;

· it is appropriate to grant a power of entry and search to monitor civil matters which are serious, cannot otherwise be checked, and where the powers are used with maturity and are proportionate to the benefit gained;

Principles governing the manner in which the power to enter and search is exercised

· the power of entry and search should be carried out in a manner consistent with human dignity and property rights;

· as a general rule, entry and search powers should be exercised during reasonable hours and on reasonable notice, unless this would defeat the legitimate purpose to be achieved by the exercise;

· where entry and search is likely to involve force or physical interference with people and their property, it is preferable that this power be exercised only by, or with the assistance of, police officers. If such a power is to be granted to people other than police officers in such circumstances, their maturity, training and experience should be comparable to that of the AFP;

· entry and search of premises, especially if carried out with the authority to use force, should be recorded on video or audio tape, unless this is impractical in all the circumstances;

Principles governing the provision of information to occupiers

· the occupier of premises which have been entered and searched should be:

· given a copy of any relevant warrant;

· informed in writing or, if that is impractical, informed orally, of his or her rights and responsibilities under the relevant legislation; and

· given a genuine opportunity to have an independent third party, legal adviser or friend present throughout the search;

These requirements should be waived only where circumstances are critical, or where an official is threatened with violence, or where it is absolutely impractical to follow them;

· legislation conferring a power to seize documents or other articles should provide:

· that any material seized be itemised;

· that the occupier and any others affected be entitled to a copy of that itemised list and copies of any other business or personal records seized;

· that the occupier and any others affected be entitled to receive copies of any video or audio tape recordings made, or transcripts of those recordings, within 7 days;

· a procedure for dealing with disputed seizures; and

· a time limit for the return of any material seized;

Principles ensuring that people carrying out entry and search are protected

· where people enter and search premises under a power that accords with the principles set out in this Report, and exercise that power appropriately and in accordance with due process, they are entitled to do so without being subject to violence, harassment or ridicule, and are entitled to the protection of the law and to respect as persons carrying out their duty on behalf of the community;

Principles relevant to judicial officers in the issue of warrants (as set out in Tillett’s case)

· when approached to issue a warrant, a judicial officer should act as an independent authority, exercising his or her own judgment and not automatically accepting the informant’s claim;

· the judicial officer has a discretion which must be exercised judicially – to enable its proper exercise, the informant must put forward adequate sworn evidence;

· the warrant itself must clearly state the findings of the judicial officer;

· as a corollary of the power of seizure, a particular offence must be specified, both in the information and in the warrant – even where the statute simply uses the words “any offence” and makes no clear reference to a need to specify a particular offence;

· a warrant must not authorise the seizure of things in general, or things which are related to offences in general, but only the seizure of things by reference to the specified offence;

· a warrant may be struck down for going beyond the requirements of the occasion in the authority to search; and

· the time for execution of a warrant must be strictly adhered to;

Other general principles
· each agency which exercises entry and search powers should maintain a centralised record of all occasions on which those powers are exercised, and should report annually to the Parliament on the exercise of those powers.

Conclusions on the need for general principles

While powers of search and entry may be necessary for the effective administration of the law in certain circumstances, they remain inherently intrusive. One basic form of protection is to ensure that all such powers are drafted according to a set of principles along the lines of those set out above. These principles, which should apply both to existing search and entry provisions and to proposed new provisions, should be administered by the Attorney-General’s Department, and should have statutory force.
Where greater powers of entry are proposed than are recognised in the principles, Parliament should acknowledge the exceptional circumstances that give rise to the proposal. The Explanatory Memorandum accompanying a bill should make the reasons for any departure from the guidelines explicit, and those greater powers should be made explicit in the bill itself. Where entry provisions have been granted, their exercise should be recorded, monitored and reported on, and the powers themselves should be subject to periodic long term review.

Recommendations (para 1.78)

1.
The Committee recommends that all entry and search provisions in legislation including bills should have to conform with a set of fundamental principles rather than long-standing practice. These principles should be enshrined in stand-alone legislation based on the principles set out in this Report. This legislation should take as its starting point the search warrant provisions set out in the Crimes Act 1914 (Cth).
2.
The Committee recommends that the entry and search powers available to the Australian Federal Police under the Crimes Act 1914 (Cth) should constitute the ‘high-water mark’ for such powers generally. By law, the powers of entry and search available to any other agency, person or organisation may be less than these, but should only exceed the powers available to the Australian Federal Police in exceptional and critical circumstances.

3.
The Committee recommends that each agency, person or organisation which exercises powers of entry and search under legislation should maintain a centralised record of all occasions on which those powers are exercised, and should report annually to the Parliament on the exercise of those powers.

The purpose of search and entry provisions

Powers of search and entry are often included in the legislation establishing regulatory or investigatory agencies. These powers are included to assist such agencies in undertaking their statutory duties, or in enforcing the provisions of their legislation. Specifically, such powers assist agencies in gathering information, documents or other relevant things. Most agencies contend that such powers are essential to their effectiveness as regulators.

Powers of search and entry are included in legislation for two main purposes. Their traditional purpose is to enable the gathering of evidence of possible offences (offence-related warrants). However, they are also included to enable the monitoring of compliance with a statute (monitoring warrants). Most legislation dealing with compliance monitoring makes provision for entry under warrant where entry by consent is refused – entry without consent or a warrant remains an exception.

Monitoring warrants are generally easier to obtain than offence related warrants, but the powers available to officers exercising them are generally more limited – inspections and audits are usually permitted, but seizures and arrest are not.

Where agencies use powers for both purposes, the legislation authorising the entry usually distinguishes between these purposes, or the agency distinguishes between them in the administrative practices which it follows.

Non-government officials

Some statutes confer powers of access to information on non-government organisations and their officials for defined purposes. For example, company auditors have a right of access to company records for the purposes of conducting an audit, and must report certain breaches of the law to the Australian Securities and Investments Commission (ASIC). The Official Receiver in Bankruptcy is entitled to access to the premises and books of a bankrupt for the purposes of the bankruptcy legislation. Under State law, RSPCA inspectors are entitled to access to premises for the purposes of legislation which prohibits cruelty to animals. And under the Workplace Relations Act 1996, certain trade union officials are entitled to enter premises where work is being performed, either to investigate suspected breaches of that Act, or to hold discussions with employees. The principles set out in this Report should apply to non-government officials who exercise statutory powers of entry and search as well as to government officials.

Conclusions on the purpose of search and entry provisions

With regard to search and entry provisions generally, the Committee accepts that such provisions are appropriate for the purpose of gathering intelligence or evidence, and also to monitor compliance with some statutes. In either case, the provisions should conform with the general principles set out in this Report.

Recommendation (para 2.18)

4.
The Committee recommends that the principles set out in Chapter 1 of this Report should apply to both government and non-government agencies, persons and bodies which seek to enter and search premises by virtue of statutory authorisation.

Entry by trade union officials

As noted above, under Division 11A of Part IX of the Workplace Relations Act 1996, a union official who holds a permit under that Act may enter premises, on 24 hours notice, during normal working hours, and may hold discussions with employees during their meal time or other breaks. The union official is not entitled to enter any part of the premises that is used for residential purposes, and is required to act in a way which does not intentionally hinder or obstruct any employer or employee in their work.

The Committee received two submissions which contended that these provisions had been used in the building industry to harass employers, or as ‘fishing expeditions’ when no real breach of an Act or award was suspected, or to determine whether non-union members were working on a particular site. Neither submission objected to union officials having a power of entry, but each proposed that the exercise of the power be limited in various ways.

The Construction, Forestry, Mining and Energy Union (CFMEU) responded to these proposals by noting that union right of entry powers had already been limited; that entry permits could be revoked if used in an improper manner; that no applications to revoke CFMEU permits had been proceeded with; and that any further limitation of entry powers would contravene the International Labour Organisation Convention on Freedom of Association and Protection of the Right to Organise.

Conclusions on entry by trade union officials

With regard to the right of trade union officials to enter and inspect premises for the purposes set out in the Workplace Relations legislation, the Committee notes that it received evidence on this issue from a limited range of witnesses involved in the building industry. The Committee acknowledges that this matter is regulated by statute, and understands that the issue is currently before the Parliament as part of the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999. No evidence was put before the Committee to suggest that unions should not have a right to enter, but some dissatisfaction was expressed with the way in which the current provisions had operated on some occasions. Where practical difficulties such as these arise, they are better addressed through a voluntary code of practice developed between relevant employers and employees rather than through legislation.

Recommendation (para 2.26)

5.
The Committee recommends that the right of entry provisions in the Workplace Relations Act 1996 should conform with the principles set out in Chapter 1 of this Report.
The consistency of search and entry provisions

As noted in the general principles set out above, it is important that search and entry provisions should be as consistent as practicable across all agencies which exercise those powers. Consistency is an issue for occupiers, who may find themselves subject to different procedures and obligations depending on the agency which happens to be exercising its powers. It is similarly an issue for the agencies which exercise these powers, as they may find themselves administering, and having to train staff in the administration of, quite different provisions.

However, it should be emphasised that consistency here means consistency with principles rather than with long-standing precedents. The long-established existence of a power of entry in a particular form which does not conform with these principles cannot be used to justify its continued or extended use.

While consistency is a guiding principle, it should not be seen as absolute. There may be occasions when different powers may be required because different functions need to be performed.

Model search warrant provisions were included in the Crimes Act in 1994. Evidence to the Committee suggested that these provisions operated reasonably consistently.

The Attorney-General’s Department also used a preferred model (currently Part 3 of the Imported Food Control Act 1992) where it was proposed to include monitoring warrant provisions in a bill.

Following recent changes to the search and entry powers exercisable by the Australian Customs Service (ACS), the major areas of inconsistency brought to the Committee’s attention were:

· the access provisions administered by the Australian Taxation Office (ATO), which entitle the Commissioner, at all times, to “full and free access to all buildings, places, books, documents and other papers” for any of the purposes of the tax legislation – there was no requirement that the Commissioner obtain a warrant in the absence of genuine consent;

· the entry powers administered by the Department of Immigration and Multicultural Affairs (DIMA), which empower the Secretary of the Department to authorise officers to enter and search any premises where they had reasonable cause to believe that they would find either unlawful non-citizens or persons in breach of their visa conditions, or relevant documents – again there was no requirement that a warrant be obtained from a judicial officer;

· the inspection powers exercised by the Australian Transaction Reports and Analysis Centre (AUSTRAC) which empower the Director of AUSTRAC to require certain defined persons to give authorised officers access to their business premises – again with no requirement that a warrant be obtained from a judicial officer in the absence of genuine consent; and

· the entry powers administered by the Australian Security and Intelligence Organisation (ASIO), and under the Defence (Areas Control) Regulations, which, in each case, empower the relevant Minister (rather than an independent judicial officer) to issue a warrant to enter and search.

Following the conferring of additional statutory functions on the ASIC, the various entry provisions exercisable by it were not consistent with each other, and certain other provisions also contained anomalies.

Conclusions on the consistency of entry provisions

The Committee considers that there ought be consistency in the legislative provisions granting powers of entry and search to all comparable authorities. All such provisions should accord with a common set of guidelines unless compelling reasons are advanced to justify a departure from them. The Committee accepts the view of the Acting Privacy Commissioner that, with some notable exceptions, most of the statutory provisions granting powers of entry and search appear to be consistent and broadly in accord with the existing indicative guidelines administered by the Attorney-General’s Department.

However, the powers exercisable by DIMA, AUSTRAC, ASIO and Defence make no provision for any independent judicial oversight. There would seem to be no objection, in principle, to making such provision.

DIMA’s powers have been reviewed by the Ombudsman who has noted their inconsistency, and found that they appear not to have been exercised fairly on all occasions. The Department apparently accepts that its powers should be brought into line with those exercised by other Departments and agencies.

Where AUSTRAC suspects that financial information is not being provided as required, it discusses the matter with the organisation concerned at various levels. Where it continues to suspect that it is still not receiving complete information, like all other agencies it should have to seek the approval of an independent judicial officer to enter and search premises where a suspected breach of the legislation has occurred.

The entry powers exercisable by ASIO under its legislation, and by the Minister for Defence under the Areas Control Regulations similarly make no provision for independent judicial oversight. In each case, a significant power of entry and search may be exercised on the authorisation of the Minister concerned. Unless there are demonstrably exceptional circumstances, these provisions should similarly be exercisable only after a warrant has been obtained from an independent judicial officer.

The ATO argues that its provisions are different. As a result of the self-assessment system of taxation it accepts taxpayers’ statements of their taxable income, subject to a right to verify those statements subsequently. In addition, given the number of occasions on which the ATO seeks access to taxation records, requiring it to obtain a warrant on every occasion might prove impractical.

However, under self-assessment, the ATO seeks access to records essentially to monitor compliance with the relevant legislation – in the same manner as many other agencies. It obtains access with consent on most occasions, and will continue to do so in the same manner as most other agencies which monitor compliance. Where consent is refused, the ATO, like those other agencies, and in accordance with principle, should be required to obtain a warrant from a judicial officer. The Committee notes that this view was also put by the Joint Committee of Public Accounts in its 1993 Report An Assessment of Tax. In the words of the Acting Privacy Commissioner, “such a measure would be a welcome strengthening of privacy protection and would enhance the consistency and fairness of Commonwealth law”.

Finally, the Committee considers that, just as the ATO randomly audits assessments of taxpayers’ taxable income, so the Commonwealth Ombudsman should randomly audit the ATO’s use of its powers to enter and search premises.

Recommendations (para 3.67)

6.
The Committee recommends that all existing entry and search provisions in legislation, including those contained in regulations, be reviewed and amended by 1 July 2001 to ensure that they conform with the principles set out in Chapter 1 of this Report.

7.
As a priority, the Committee recommends that all entry and search powers that go beyond the entry powers in the Crimes Act, including the powers exercisable by the Australian Taxation Office, the Department of Immigration and Multicultural Affairs, the Australian Transaction Reports and Analysis Centre, the Australian Security Intelligence Organisation and the Minister for Defence under the Defence (Areas Control) Regulations, should be reviewed and amended so that they are consistent with the principles set out in Chapter 1 of this Report.

8.
The Committee recommends that the Commonwealth Ombudsman undertake a regular, random “sample audit” of the exercise by the Australian Taxation Office of its entry and search powers to ensure that those powers have been exercised appropriately.

The fairness of search and entry provisions

Fairness is essentially a matter of how search and entry provisions are exercised. A provision may be ‘fair’ in its form, but administered in an ‘unfair’ manner. Or a provision may be ‘unfair’ in its form, but administered by the relevant agency in a way that renders it ‘fair’.

In some circumstances, fairness is not an issue. Right of entry powers are exercised to obtain information from disinterested third parties such as financial institutions. These institutions invite the use of an agency’s formal entry powers as almost a protective measure to overcome duties of client confidentiality.

Aspects of fairness are often addressed in the statute conferring a right of entry. Occupiers may be given specific rights (for example, to receive a copy of the warrant, to observe the search, to be given a receipt for anything seized, and to be given a copy of anything seized).

One proposal for ensuring that warrants are properly and fairly executed is to require the return of the warrant to the court. The Committee was told that such a situation applies in Victoria, and in some other jurisdictions. It ensures that the person who issued the warrant is accountable for the execution of it.

Recommendation (para 4.16)

9.
The Committee recommends that the procedure that is applicable in Victoria and in some other jurisdictions be followed where, after execution, a warrant is returned to the court which issued it.

Fairness is also addressed in other Commonwealth legislation, including the Ombudsman Act 1976, the Privacy Act 1988 and the Administrative Decisions (Judicial Review) Act 1977. However, while statutory provisions for investigating and reviewing the exercise of search and entry powers are important, it should be noted that not everyone is aware of these provisions, and review often takes place some time after any mischief has occurred.

In certain circumstances, fairness is imposed by the courts, which interpret statutes which authorise entry and search strictly, and resolve any ambiguity in favour of the occupier. They also insist on strict compliance with the statute and the conditions on which a warrant is authorised. Through doctrines such as legal professional privilege, the courts also seek to impose restrictions on the categories of documents to which officials may gain access.

The Institute of Chartered Accountants in Australia (ICA), speaking on behalf of itself, the Australian Society of Certified Public Accountants and the Taxation Institute of Australia, proposed that there should be formal legislative recognition of a professional privilege for accountants and their clients co-extensive with that which operates in legal practice. Some restrictions on the Tax Commissioner’s right of access to accountants’ advice and working papers are currently set out in voluntary ATO Guidelines the boundaries of which, it was suggested, the Commissioner had now decided to test.

While there is some force in the argument that legal professional privilege should be extended to advice provided by some other professionals such as accountants, the Committee considers that, at this time, the problems referred to do not seem sufficiently widespread to warrant such an approach. The ICA itself stated that there was no evidence of widespread abuse of the Guidelines, simply an apparently developing attitude regarding the boundaries of those Guidelines.

Fairness in administration is also a function of the procedures adopted by some agencies. Self-imposed procedural safeguards include notifying occupiers of an intention to enter premises; providing written information to occupiers about the powers and their rights and responsibilities; the training of officers; the use of the Commonwealth Director of Public Prosecutions (DPP) to oversee any proposed enforcement action; explicitly distinguishing between procedures adopted for monitoring warrants and offence-related warrants; and imposing other accountability mechanisms.

Conclusions as to the fairness of search and entry provisions

The Committee accepts that the majority of agencies exercise their entry powers fairly. Fairness is imposed on agencies by statute and by the courts. It is a product of the supervision over the warrant process which is exercised by the Commonwealth DPP. It also seems to have been deliberately pursued as part of the enforcement culture of some agencies, which have emphasised the training of officers and the drafting of internal manuals and guidelines. Given the involvement of the DPP and the demands of the courts, the procedures followed in obtaining and executing search warrants seem to be of a high standard. However there are a number of ways in which the exercise of entry provisions may be made fairer, principally by ensuring that all those who enter premises and search them have appropriate training, and that occupiers are informed of their rights, and are not further penalised by prejudicial publicity should they challenge the execution of a warrant.

Recommendations (para 4.76)

10.
The Committee recommends that, unless there are exceptional circumstances involving clear physical danger, all occupiers of premises which are to be entered and searched should be given a written document setting out in plain words their rights and responsibilities in relation to the search. Occupiers should be informed that the proposed entry and search is either for the purpose of monitoring compliance with a statute, or for the purpose of enforcement or gaining evidence and possible prosecution, but not for both purposes.

11.
Where search and entry powers are used by an investigative authority, the Committee recommends that:

· those who are being investigated should have an ongoing right to be informed of the current status of those investigations; and
· where an investigation has been concluded with no charges laid, those who have been investigated should have the right to be informed of this fact immediately; the right to have all seized material returned to them; and the right to compensation for any property damage and damage to reputation.
12.
The Committee recommends that all agencies which exercise powers of entry and search should introduce best practice training procedures and other internal controls to ensure that the exercise of those powers is as fair as possible, and should set out the appropriate procedures and scope for the exercise of those powers in enforcement and compliance manuals.

13.
The Committee further recommends that, where practical, all executions of warrants are video-taped or tape-recorded, and that where the person is a suspect, a verbal caution is given and tape-recorded.
14.
The Committee recommends that the Attorney-General implement a system enabling courts to hear challenges to warrants in camera, or in a way which does not lead to prejudicial publicity for the person challenging the warrant.

The effectiveness of search and entry provisions

Like fairness, effectiveness is essentially a matter of administration. It raises issues such as whether search and entry powers are used, and whether their use achieves the purposes for which they were granted.

All agencies which made submissions to the inquiry used their entry powers, and felt that their work would be significantly impeded without them. The AFP told the Committee that the current search warrant provisions in the Crimes Act were both fair and effective, but suggested a number of specific improvements, including:

· recording verbal applications for warrants sought by telephone to reduce any concerns the judicial officer might have about whether an accurate record had been made of the application and the terms of any warrant issued;

· where searches take longer than the time specified in a warrant, authorising applications for an extension of time to be made by telephone;

· given that a warrant must specify the time within which it remains in force (eg 7 days from the date of issue), clarifying precisely when on the seventh day it ceases to be in force;

· addressing the issue of the right of Commonwealth officers executing a Commonwealth warrant to seize any evidence relevant to a State offence; and

· the right to conduct searches, under warrant, without first notifying the occupier (covert searches).

Similarly, the ACS told the Committee that its search and entry provisions could be made more effective by:

· extending the period for which evidential material might be retained;

· clarifying whether evidence of serious customs offences collected by means of a customs warrant may be used in a prosecution under the Crimes Act;

· clarifying the right to seize forfeited goods as evidence;

· reviewing the telephone warrant provisions of the Customs Act; and

· making a number of other minor amendments.

While the Committee is not in a position to definitively decide, many of these proposals would seem designed to make the administration of these search and entry provisions more effective without affecting the fair operation of those provisions. However, the Committee has reservations about authorising the AFP to conduct covert searches, which the AFP itself notes remains a “sensitive issue”.

Recommendations (para 5.49)

15.
The Committee recommends that the Attorney-General and the Minister for Justice and Customs examine the amendments to the Crimes Act 1914 proposed by the AFP, and the amendments to the Customs Act 1901 proposed by the Australian Customs Service, and introduce legislation to implement those amendments.

16.
While aware that covert searches might make law enforcement easier, the risks are such that the Committee is opposed to recommending such searches.
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