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Joint StandingCommittecon Treaties

In respectto the Australia-UnitedStates ofAmerica FreeTradcAgreement,agreedat
Washingtonon 8 February2004 (FTA), thecurrentreferenceof theJointStanding
Committeeon Treaticsin respectof that Agreement:

During thepublichearingto theJoint StandingCommitteeon the201h of April, wewere
asked to providefurther information.

Mr Wilkie requestedfurther informationaboutthe likely consequencesof bringing
Australia’s lawsin line with theAmericanI)igital Millennium CopyrightAct (DMCA).
Americanexperienceswith theDMCA canbe readaboutatthefollowing wcbsites:

Thewebsitehttp://www.chillingcffects.org/lists a broadrangeofDMCA-relatcd
material,Thefollowing pagedetailshowthc DMCA canbeusedspecificallyto halt
OpenSourcesoftwaredevelopment:

Ii ttp://www.chillingeffects.org/questiorncgi?QuestionlD~211

Not strictly relatedto theDMCA but closelyrelated;

http://www.thcregister.co.uk/2OO3/04/]7/rns legal threat dcraiI sjbxpro!
Theaboveexampleofanti-competitivebehaviouris thesortof thing whichAustralian
softwarecompaniessuchasourselvesdo nothavethe legalmuscleto withstand,evenif
thelegal claimsmadeareinvalid.

http;//chronicle.com/free/v48/i47/47b00701 .htm

Mr Wilkie specificallyaskedfor furtherdetailson theRussianprogrammerDmitry
Sklyarov.Detailscanbe foundon manyInternetwebsites,including;

http://www.techtv.com/news/politicsandlaw/story/0,24195,3365800,OO.htnd
http://www.linuxgazette.comIissue69/orr.html
http://www.eff.org/IP/DMCA/US v Elcomsoft!
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In addition,wewerealso askedto givefurtherdctailsabouthowtheproposed
agrecmentwould changeAustralia’slawsin respectto softwarepatents,

To thebestweareableto determine,it appearsthatArticlc 1 7.9 variesaspectsof
currentpatentpractice.It givesablanketstatementthat anyinvention is patentable.This
replacesthe existingdefinition “any mannerofnewniani~faaurewihin themeaningqf
secUon6 oftheStatuteofMonopolies 1624” (21-22JamesI, c. 3.).

Section6 ofthat Statutehasexplicit limitations thatpatents“be not contraryto the1m4’,
nor mischievous to the state by raising oftheprice.i ofconnnodilies at home or hurt of
trade, or generallyinconvenient”.

It is ourunderstandingthat this clauseis frequentlyusedby both theCourtsandthe
PatentOffice to limit businessmethodandsoftwarepatents.Theremovalofthis clause
will allow thewidespreadpatentingof software,We havebeengiven adviceby
solicitorsexperiencedin patentlaw that this changeis a signirleantchangein practice.

I thankyou for yourtime.

Yourssincerely,

1

StevenD’Aprano
OperationsManager
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