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No: —‘‘~Submission25 May,2004

JointStandingCommitteeonTreaties
ParliamentHouse
CanberraACT 2600

DearSir! Madam

PROPOSEDAUSTRALIA - UNITED STATESFREETRADE AGREEMENT

ViscopyconsidersthattheAustralianCopyrightCouncil (ACC)hasablyrepresented
ourpositionon theFreeTradeAgreement(FTA) to date. Howeverit hascometo our
attentionthat someoftheproposedcopyrightprovisionshavegenerateddebate,and
in this light welendoursupportto thesubmissionsoftheACC andoursister
collectingsocieties.

ViscopyBackground

1. Viscopyis a copyrightcollectingsocietyfor thevisualarts in Australia.
Wedistributeroyaltiesto 4500members,includingvisualartists,
cartoonists,illustrators,photographers,designers,graphicartists,sculptors,
craftspeopleandarchitects.Over50%ofmembersareindigenousartists.

2. Membershipis free,butViscopycanonly distributeincometo its members.

3. Royaltyincomeconsistsof:
a) CAL publishingdistributionsto ourmembersfrom educationaland
Governmentuse(secondaryrights);
b) Screenrightsdistributionsto ourmembersfrom broadcastingandfilm
(secondaryrights);
c) Voluntaryblanketlicensingarrangementswith publishers,commercial
galleries,public galleriesandauctionhousesthat coverdigital reproduction;
d) Voluntaryreproductionarrangementsfor commercialgalleries,public
galleriesandauctionhousescoveringreproductionsmadein theserviceof
the artindustry; and
e) thecommercialbusinessuseofmembersworks.

Copyright Provisions

4. ViscopysupportstheFTA provisionsin relationto copyright,in particular
theextensionofthecopyrightterm.Wenotethe commitmentofthe
AttomeyGeneralsDepartmentto introducetheseprovisions.
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5. Theextension.ofcopyrighttermwill bring Australiain line with the
standardin theUS, EU andmanyothercountriesglobally. Thiswill
benefit:

a) Professionalcopyrightcreatorsofall art formsandculturesin Australia,
who haveeveryright to expecttheirworkwill resultin incomefor their
estates.Thebenefitsof astandardtermwill alsobefelt in easeofnegotiation
for global contractswith living copyrightcreators;

b) Our culturalindustries,includingcopyrightowners. Thesecompaniesand
individualscontributeto ournationaleconomy,andcompeteon a global scale
againstcompetitorsfrom theUS, EUandmanyothercountrieswho already
enjoythelongercopyrightterm; and

c) Membersof collectingsocieties.Standardisedcopyrighttermarrangements
will reducethecostsassociatedwithprocessingroyalties,thus increasingthe
proportionofroyaltiesmadeavailableto themember.

6. While Viscopyis awareofthecostargumentsmadeby educationaland
public institutions,who no doubtwishto minimizetheir futurelicencefees,
Viscopyrefersthecommitteeto thesubmissionmadeby CopyrightAgency
Limited. Theindependentresearchreferredto onpp 2 and3 concernsthe
negligibleeconomicimpactofcopyrighttermextension.

7. Thecaseofprofessionalphotographersis ofparticularconcernto us, as
theirwork is discriminatedagainstunderthecurrentprovisionsofthe
CopyrightAct. Currentlyphotographydoesnot enjoythesametermof
copyrightasthatofothervisualartists.Wethereforesupportthemore
equitableapproachcontainedin theFTA.

8. ViscopysupportstherequirementthatAustraliaaccedeto theWIPO
CopyrightTreatyandPerformanceandPhonogramstreaty.

Enforcement

9. ViscopysupportstherequirementthatAustraliaprovidestrongermeasures

to combatpiracyandinfringement.
Internet ServiceProviders

10. Viscopysupportstheintroductionofproceduresfornoticeandtakedownof
infringing copyrightmaterialby InternetServiceProviders(ISPs). Thiswill
resultin a greaterprotectionofmembersworks.
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11. Regardingtheindustrycodeofconductmentionedby theAustralian
Multimedia IndustryAssociation(AMIA), this codeof conductdid not
developfrom consultationwith copyrightownersorcreators,andtherefore
doesnotrepresentan industry-wideperspective.A legislativeapproach
following consultationwith all partiescouldprovemoreeffective.

12. Thelegalcachingcurrentlyundertakenby Australianusersis ofconcernto
Viscopy— thelackofdiscriminationbetweenthetypeofinformationthatis
cachedis key.

13. OfcourseourISP providersneedto cachetechnicalinformationandthe
duplicationoftechnicalserviceinformation,presumingprior contractsor
permissionhasbeenobtained.But Viscopyis concernedregardingthe
futurepotentialofcachingto denyourmembersincomefrom reproduction
royaltiesthatwould otherwisehavebeengeneratedby theappropriate
digital licence.

E- Commercechapter

14. Viscopynotestheincreasedvulnerabilityofourvisualartistmembersin a
digital climate. Onceaworkhasbeendigitisedthenit is regardedas
“content”bytheFTA ratherthanareproductionofthe initial work, andit
canbecopiedacountlessnumberoftimes. Viscopyhasalreadyinvested
considerableenergyinto developingandimplementingdigital licensesfor
theroyaltybenefitofourmembers.Theselicencesareactiveandcurrent.

15. Viscopyhasnoticed,like ourinternationalcounterparts,thetrendthat
photocopyingroyaltyincomeis decreasingasdigital userises. Wehave
becomeinvolved in OLA, thejoint projectbetweenall internationalvisual
artscollectingsocietiesbasedinBrussels,thatwill applya singletarrifto
anyinternationaluseofamember’simage,andbeaccessibleviaportalsin
eachvisualartscollectingsociety’swebsite.Wehave42 international
affiliates,whosetariff systemis similar.

16. We areanxiousthattheFTA doesnot interferewith anyestablished
internationalprojectsandprotocolsin this area,undertakento preserve
visualcopyrightin thenewinternetanddigital circumstances.

17. Viscopyalsosupportsthework CopyrightAgencyLimited hasdonein this
arenawith DOI.

Different Systems

TheCEOhasspentanumberof yearsworking in theUnitedStatesandis concerned
that anumberof conceptsthatunderlietheAmericanlegalsystemandmarketare
enteringourdiscourseovertheFreeTradeAgreement,withoutbeingrelevantto our
own copyrightsystem.
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18. Onewould bethat Crowncopyrightin theUnited Statesis in thepublic
domain. This hasencouragedaproliferationoffreeaccesslicensesto this
public domaininformation,basedonsoftwaremodelssuchasCreative
Commonsandvariousfreefor educationlicenses.It is theexperienceof
this writer that suchlicensesarerarelyenforceable,evenin theUS.

19. It is rarein Americathat suchlicenseswould yield apositiveresultfor a
professionalcopyrightcreatororowner. Both groupsaredependentupon
incomefrom theirwork to survive. Suchlicensesdo notoffer creatorsor
ownersenoughprotectionovertheirworks andsubsequentuses. In
Australia,wherethereis nobody ofCrownrightsin thepublic domain,
thereis likely to bepressureon copyrightcreatorsto assigntheirrights for
free. Thishasthepotentialto reduceincomefor ourmembers.

20. Collectingsocietyarrangementsoccurfor thevisualarts in 43 countries,but
not theUnitedStates,wherethereis nocurrentreprographicright that
coversthevisualarts. However,USvisualartistsarecurrentlylobbyingfor
theserights,andtheresaleroyaltythroughtheirpeakbodies.We are
frequentlyin touchoverthesematters.

21. Americais averylitigious society. Thereis aprinciple thattheroughedges
of legislationwill bedealtwith in litigation. In theareaofcopyright in
Australia,few copyrightcreatorsarein thefinancialpositionto takea case
to court.

22. ThebroaderUS conceptof“fair use”is very differentto theAustralian
conceptof “fair dealing”. To suddenlyusetheUSconcept,ashasbeen
proposedbysomeusergroupsinterestedin freeaccessto worksof
Australiancopyright,would havemanyadditionalimplicationsfor
Australianlaw.

23. Noneofthesefactorsaredealtwith in asimilarmannerbythetwo
countries,andViscopyurgesthecommitteeto bemindful of ourdifferences
aswell asourneedfor similarcopyrightsthatcanbe legallyenforced.

24. Copyrightcreatorprofessionalswho work in theUS areprotectedmorethan
theirequivalentsin Australia,for instanceby thehighertestoforiginality in
theirlegislation,andstrongercopyrightprovisionssuchasthosein theFTA.
Theyaregenerallypaidmuchhigherrates,andalsomoregenerouslyin
termsofcompensationfor rightspurchaseby copyrightowners.The
averageincomeofavisualartistin Australiais $10,000perannum.
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Cultural Content

25. Like theAustralianCopyrightCouncil,collectingsocieties,mediaandarts
organisations,Viscopyis concernedthattheAustralianGovernment’s
capacityto supportcultureis preservedundertheFTA, including the
capacityto alterfuturepolicy andculturalquotas. Thesearemattersof
domesticculturalpolicy, ratherthaninternationaltrade.

Yours sincerely

ChryssyTintner
CEO
Viscopy


