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DearMs Morris

Thankyou for yourcorrespondenceof 11 March 2004, concerningtheAustralia-UnitedStates
FreeTradeAgreement(AUSFTA) inquiry beingconductedby theCommonwealth
Parliament’sTreatiesCommittee.TheAustraliaCouncil is pleasedto respondto thecall for
submissions.

Introduction

TheAustraliaCouncil hassupportedafree tradeagreement,seeingit asofferingboth
countriespotentialbenefits.TheAustraliaCouncil lobbiedto ensurethe retentionofan
Australianculturethat is dynamic,adaptiveandopento foreign input, ideasand
expression,but onethat alsopreservesthedistinctivenessofAustralianartandculture,
andtheability to tell uniquelyAustralianstories.Our cultural industriesprovidea
powerfulsymbolof who we are.Theyspeakof a nation that is diverseandadaptive,
andfully engagedwith thewiderworld.

TheAustraliaCouncil’stwo mainareasofinterestregardingtheAUSFTAprovisionsare:
intellectualproperty(IP) rights andaudiovisualservices.Thesemainissuesin eachofthese
areasareoutlinedbelow.

IP rights

TheAUSFTAIP provisionswill strengthenAustralia’sIP protections,with bothpositiveand
negativeconsequences.On thepositiveside, strengthenedIP rights will increaseartists’
income.Forexample,theAUSFTA will grantperformersadditionalIP rights in relationto
broadcasting,recording,reproduction,rentalanddistributionof authorisedrecordingsof
performances.

UndertheAUSFTA, theterm~ofcopyrightprotectionin Australiawill be extended,requiring
legislativechange.While themain benefitoftermextensionwill beharmonisationwith the
lawsof someofourmajortradingpartners,the AustraliaCouncil considersthat overall this
movewill reducepublic accessto, andengagementwith, thearts.In 2000 theAustralian
Government’sIntellectualPropertyandCompetitionReviewCommitteeconsideredthe
implicationsoftermextensionandrecommendedthat thecurrenttermshouldnotbe extended.
TheAustraliaCouncil agreeswith theCommittee’sassessment.

TheIP provisionswill alsoapply to future formsof IP andtheextentof thischangecannotyet
be fully gauged.Forexample,it is unclearhowthis will affect emergingIndigenousIP rights.
This issueshouldbe monitored.
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Audiovisualservices

Overthecourseof thenegotiations,theAustraliaCouncil andtheAustralianFilm
Commission(AFC) workedtogetherto ensurethat theAustralianGovernmentandthe
Australiannegotiatorswere informedofimportantissuesregardingthecultural and
audiovisualindustrieswithin thecontextoftheAUSFTA.

To hold thisposition,theAustraliaCouncil lobbiedhardwith theAFC to retainAustralia’s
regulatoryflexibility in regardto futureaudiovisualservices,wheremanyAustralianartists
will earntheir living. Thisbasicposition,asexpected,wasstronglyopposedby theAmerican
negotiators.

Thefinal text struckareasonablebalancebetweenthesepositions.Examinationofthe
AUSFTAconfirmsthat theAustralians,ledby ChiefNegotiatorStephenDeady,managedto
retainexistinglocal contentlevelsin theaudiovisualarea,despiteimmensepressurefrom the
giant Americanentertainmentindustry.

The outcome,however,wasby no meansentirely favourableto theAustralianartssector,or
to the growthofAustralianculture,particularlyregardingfutureoptionsbasedon digital
delivery.Manyimpactson thecultural sectorarisingfrom theAUSFTAwill not become
apparentuntil as-yet-unconceivedtechnologiescomeinto play. By 2010, virtually all
entertainmentandmediais expectedto be in digital formats,easilyfedvia satelliteto cinemas
andhomesfrom sourcesoutsideAustralia.As a result,manyoftheexistingbroadcastingrules
governinglocalcontentwill becomeirrelevant,andnewforceswill comeinto play.

It is worth notingthat Australiais anetimporterof culturalgoodsandservices.Australia’s
balanceof tradein audiovisualgoodsandservicesrunsatmorethanfour to one againstus,
andwith respectto theUnitedStates,thefigure is 10 to one.Australiangovernmentsofall
persuasionshaveacceptedthat governmentinterventionenablesoursmallnation to produce
cultural productofa highenoughquality andvolume to expressourdistinct storiesandideas.
Without regulationandsubsidy,accessby Australiansto Australiancontentwould bein
severejeopardy.TheconcludedAUSFTA in no way altersthatreality.

Conclusion

TheAustraliaCouncil, while acceptingwhatit regardsasthe reasonableoutcomesofthe
AUSFTA, will turn attentionto keepingtheAustralianGovernmentinformedandfocusedon
futureneedsin thecultural sector,to ensurethat Australiancontent(andidentity) is
maintainedandis ableto competeon theglobal stage.

Yours sincerely


