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Confidential communication

I refer to my discussions with Julia Morris and enclose on behalf of BSAA a submission
to the Joint Standing Committee on Treaties in relation to the Australia - US Free
Trade Agreement.

If you have any questions in relation to this please let me know.

Yours sincerely

Maurice Gonsalves
Partner
Mallesons Stephen Jaques
Sydney
T +61 2 9296 2166
F +61 2 9296 3999
maurice. gonsalves@mallesons . com
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Introduction

TheBusinessSoftwareAssociationofAustralia(BSAA) appreciatestheopportunityto comment
on therecentlyconcludedAustralia-USFreeTradeAgreement(FTA). Our commentsrelateto
chapter17 whichdealswith intellectualpropertyrights andin particularthecopyrightprovisions
oftheFTA.

BSAA is anassociationofleadingsoftwarecompaniesoperatingin AustraliaincludingAdobe,
Apple, Autodesk,Borland,Macromedia,MicrosoftandSymantec.Australiapridesitselfon its
commitmentto innovationandtechnologicaladvancementto whichthesoftwareindustryis a
vital contributor. Thesoftwareindustryrelieson intellectualpropertylawsin orderto protectthe
valueof theconsiderableinvestmentrequiredto createnewsoftwareproducts.

Summary

In theETA both AustraliaandtheUS commit themselvesto thehigheststandardsof intellectual
propertyprotection. BSAA firmly endorsesthis objectiveandwelcomestheintellectualproperty
provisionsoftheETA on thebasisthat implementationwill furtherstrengthenAustralia’s
intellectualpropertyregimeandleadto greaterharmonisationofAustralia’sIP lawswith thoseof
ourmajortradingpartners.

Copyright Piracy in Australia

In December2000 theHouseofRepresentativesStandingCommitteeon LegalandConstitutional
Affairs handeddowntheirreport“Cracking downon copycats: infringementofcopyrightin
Australia” (CopycatsReport). TheCommitteehandeddownits reportfollowing awideranging
andcomprehensiveinquiry instigatedby theAttorneyGeneralofAustralia. TheCommittee
madeanumberofkeyfindingsincluding:

• copyrightpiracyis asignificantandcostlyburdento manyAustralianindustriesthatrely
on creativeendeavour(paragraph2.45);

• infringementof copyrightis likely to increasein thefutureandalargeproportionof
infringementis likely to occurthoughtheinternet(paragraph2.45). Thispredictionof
the Committeehascertainlyprovedcorrectbecauseinternetpiracyhasbecomea
significantissuefor thecopyrightindustries.

In thelight ofits findings, theCommitteemadealargenumberofrecommendationsdesignedto
improvetheregimefor enforcementof copyrightin Australia. A numberofthese
recommendationshavenotyetbeenimplemented.

Thefactthat copyrightpiracyremainsa seriousproblemin Australiais illustratedby aNovember
2003reportby theAllen ConsultingGroupentitled “Counterfeitingoftoys, businesssoftwareand
computerandvideogames”. TheAllens ConsultingGroupstudyfoundthat in 2002
counterfeitingin theseindustriesin Australiaresultedin $677million oflost sales,representing
$200million in lost profits. The studyestimatedthata 1/3 reductionin counterfeitingwould
resultin asubstantialincreasein realgrossdomesticproduct- in netpresentvaluetermsA$466.3
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million benefitto theAustralianeconomyandan increasein tax revenuesrepresentingabenefit
ofA$487.2million in netpresentvalueterms.

BSAA thereforebelievesthat anymeasuresdesignedto bolstercopyrightprotectionandassistin
thefight againstcopyrightpiracywill be ofbenefitto Australia.

Key copyright provisions

Wecommentbelow on anumberofkeycopyrightprovisions in theETA whichBSAA supports
on thebasisthattheywill assistin strengtheningthe regimefor copyrightenforcementin
Australiaandin harmonisingAustralia’scopyrightlawswith thoseofotherleadingcountries.

EnforcementProvisions

TheETA containsanumberofprovisionsdesignedto assistin enforcementagainstcopyright
piracy. Theseinclude:

• Therequirementfor criminalproceduresandpenaltiesto be appliedin casesof wilful
trademarkcounterfeitingorcopyrightpiracyon acommercialscale(Article 17.11.26). It
is recognisedin all countriesthat criminalsanctionsareneededto provideadeterrent
againstpiracy.

• Therequirementforpresumptionsto assistin proving subsistenceandownershipof
copyright(Article 17.11.4). Thecurrentonerousrequirementsfor proofof subsistence
andownershipofcopyrighthaveprovedamajorobstacleto bring in criminal
proceedings.

• Therequirementto establisheitherasystemofpre-establishedor statutorydamagesor a
systemofadditionaldamagesto serveasadeterrentagainstcopyrightpiracy(Article
17.11.7).

BSAA supportstheseprovisionsandnotesthat theywereall recommendedby theCopycats
Report.

TechnologicalProtectionMeasures- Anti-circumvention(Article 17.4.7)

Stronganti-circumventionprovisionswill becomeincreasinglyimportantascopyrightownersin
thedigital environmentrely on technologicalprotectionmeasuresto protecttheirworks and
reducepiracy. Article 17.4.7 containsanumberofprovisionsdesignedto enhanceenforcement
againstcircumventionoftechnologicalprotectionmeasures.Theseprovisionswill alsobring
Australia’s anti-circumventionlawsinto line with thoseoftheUS andEU.

ISPLiability (Article 17.11.29)

Article 17.11.29introducesanumberofprovisionsdesignedto assistin enforcementagainst
internetpiracy. Thekey featureis settingup a noticeandtakedownregimewherebycopyright
ownerscangivenoticeto ISPsof infringing materialresidingon websiteshostedby them. In
exchangefor taking actionto removeinfringing content,ISPsareexemptedfrom all claimsfor
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monetaryrelief. This will achievefar greatercertaintyfor bothcopyrightownersandISPsthan
thecurrentregimein AustraliaunderwhichISPsmaybe liableunderthedoctrineofauthorisation
liability but thereis no certaintyasto what stepstheymusttakein responseto aclaim that a
websitehostedby themcontainsinfringing material. A similar noticeandtakedownregimehas
workedextremelywell in theUSsince1998. We shouldhoweverpointout that additional
measureswill be neededin both AustraliaandtheUSto dealwith themorerecentandgrowing
phenomenonofpeerto peerfile sharingwhich allowsinternetusersto illegally distributevast
quantitiesof copyrightmusic,film andsoftware.

ExtensionofTerm ofCopyright(Article 17.4.4)

Article 17.4.4requiresAustraliato extendits termofcopyrightprotectionby an extra20 years
from life of theauthorplus 50 yearsto life plus 70 yearsand,in thecaseof soundrecordingsand
films fromthecurrent50 yeartermto 70 yearsafterpublication. This issuewascomprehensively
reviewedby theAllensConsultingGroupin aJuly2003 reportentitled “Copyright Term
Extension- AustralianBenefitsandCosts”. Theauthorsofthereportfoundthat overall thenet
financialimpactofcopyrighttermextensionwaslikely to beneutralbut suggestedtwo key
argumentsin favourofAustraliaextendingthetermofprotection.Thesewere:

(a) theneedto counterbalancetheincreasedrisk proposedbypiracyandthe losseswhichit
causes;and

(b) thebenefitsofharmonisationwith ourmajorcopyrighttradingpartnersincludingtheUS
andEuropewhichhaveboth introduced70 yearterms.

Conclusion

BSAA thereforesupportsthecopyrightprovisionsoftheETA andbelievesthat their
implementationwill provideconsiderablebenefitsforAustralia.

MauriceGonsalves
MallesonsStephenJaques
Level 60
GovernorPhillip Tower
1 EarrerPlace
SydneyNSW2000

Telephone: (02) 92962166
Eacsimile: (02) 92963999
email: maurice.gonsalves@mallesons.com.
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