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TERMS OF REFERENCE

Both Houses of the 37th Parliament resolved that a Jomt Select Committee on Certain
Family Law Issues be appointed to inquire into and report on:

{(2) the administration of the Family Court of Australia with
particular reference to:

(i) the base level of funding required to enable the Court
to undertake its statutory functions; and

(i)  the effectiveness of present expenditure by the Court
towards undertaking those functions.

Within these Terms of Reference the Committee 1s also to examine whether the
office of Judicial Registrar is an effective adjunct to the judicial resources of the
Family Court of Australia, to determine whether measures are necessary 1o ensure
their effectiveness or whether an alternative office should be created to enhance
public access to, and confidence in, family law dispute resolution.
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LIST OF RECOMMENDATIONS

The Joint Commitiee recommends that:

3.34

4,28

4.40

4.53

4.8t

Future Reviews

there should be reguiar reviews of the management and administration of the
Family Court of Australia, which are external to the Court, and the Attorney-
General should discuss the mechanism for the review process with the Court.

Workload Changes

where the Family Court of Australia believes that changing circumstances have
resulted in a variation te its workloads, it should negotiate appropriate changes
to the agreed workload formula with the Department of Finance, to fake account
of profected service demand.

Updating Informatior Technology

in order to improve client services and management efficiency, and given the
failure of the existing system fo meet adequately the current needs of the Family
Court of Australia, the Family Court update its information technology plaiform
and that this be funded through a resource agreement with the Department of
Finance.

Efficiency Dividend

the Family Court of Australia continue to be subject to the efficiency dividend,
noting that judicial salaries are exempt, and that the Family Court's position be
re-examined when the review of the efficiency dividend, with its focus on small
agencies, is carried out after the 1996-97 Budget.

Funding Pricrities

the Family Court of Australia order its priovities to ensure that funds are
available to preserve and enhance its client focus, and that the Family Court
work with staff and the representatives of staff to fund adequately these aspects
of Family Court administration with high levels of client contact.




4.89

4119

5.76

8777

5.78

5.79

5.80

Cost/benefit Analysis

the Family Court of Australia establish a mechanism to provide a cost/benefit
analysis for all future expenditure proposals, to set priorities for such proposals
in the context of the Family Court's budget and to review the subsequent
effectiveness of those proposals which are implemented, against the criteria by
which they were approved.

Efficiency Aundit

the Auditor-General conduct an efficiency audit of the Family Court of
Australia,

Judicial Structure

the judicial structure of the Family Court of Australia be a two-tier structure of
the Judiciary and the Registrars.

Judicial Registrars

the existing Judicial Registrars be appointed Judicial Registrars under Chapter
I of the Constitution te be part of the Judiciary of the Family Court of
Australia with the following conditions -

{a) they wouild continue to be called Judicial Registrars;

(b} they would exercise their current jurisdiction but as they will be exercising
feell judicial powers there will be no need to maintain 2 requirement for
their decisions to be reviewed by way of a hearing de novo; and

(¢} they would continue to be remunerated at their present level - the level of
an Australian Capital Territory Magistrate.

Ratio of Judges to Judicial Registrars

the number of Judicial Registrars be increased without increasing the total
number of judicial officers of the Family Court of Australia,

Delegated Powers of Registrars

the delegated powers of existing Registrars be increased to enable them to hear
any type of interim application.

Future Proposals

in the lenger term consideration be given to the Family Court of Australia
hecoming a division of the Federal Court of Austratia and that the establishment
of a Federal Magistracy be considered at that time.




6.24

6.25

7.26

7.34

Magistrates

{a) the Attorney-General approach the State Attorneys-General and seek
agreement {o the development of a comprehensive training program for a
limited numsher of appropriate State Magistrates who would specialise in
family law particularly in outer suburban, provincial and rural areas;

{b) State Magistrates exercising family law furisdiction;

(i) have direct access to the Family Court of Australia for advice and
research assistance; and

{if) have access to the Court Counselling service, in the Jocal area
where possible;

{c) after specialist State Magistrates receive appropriate training, section
96{4)(ay of the Family Law Act I975 be repealed to eliminate the
restriction that an appeal from a court of summary jurisdiction proceeds
by way of a hearing de novo; and

(d) the jurisdiction in property matters in courts of summary jurisdiction be
imcreased to $300,000 (the curremt level of Judicial Regisirars'

jurisdiction).
South Australian Magisirates

the Attorney-General seek to renegotiate the agreement with the Government of
South Awustralia to allow the use of local couris in the areas outside Adelaide's

central business district.
Alternative Dispute Resolution

alternative dispute resolution processes inciuding mediation be pursued in the
family law area but be community based rather than through existing Family
Court of Australia structures,

Develepment of 2 Best Practice Model

the Family Court of Australisz develop and implement a best practice medel to
ensure effective liaison and cooperation with ouiside service providers on a

national basis.
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7.49

7.50

7.58

7.59

8.26

Community Based Counselling

while recegnising that the Family Court of Australia will always require divect
access to counselling services, in the long term, there are benefits in having
counseiling based in the community through structures such as the Noble Park
centre in Melbourne, commuzity legal centres and organisations like
Relationships Australia on a flexible and competitive basis.

Reconciliation Counselling

reconciliation counselling be provided by community based centres and
therefore the statutory obligatien imposed on the Family Court of Australia to
provide or perform reconciliztion counselling be repealed.

Information Sessions

the Family Court of Australia work with the community based sector to provide
information sessions, conducted by an experienced family law practitioner,
which incorporate information about the operation of the Family Law Act 1975
and the procedures and processes of the Family Court.

Study of Legal Costs

2 study be conducted to determine what the legal costs of trials in the Family
Court of Australia are to the litipants.

Determinztion of Management Structures

(a) the judicial control of the Family Court of Australia’s administrative
structures be vested in a collegiate system determined by the judicial
officers of the Court and expressed in the Rules of Court.

(b) the present regional management structure be abolished and the
administrative funetions of the Family Court of Australia be centralised at
the principal office of the Court under the day ¢o day management
structure determined by the collegiate body of Judges.

xil




CHAPTER 1: THE INGUIRY

Background to the Inquiry

1.1 The inquiry into the funding and administration of the Family Court of Australia
(Family Court) arose out of the inquiry intto the operation and interpretation of the Family
Law Act 1975 conducted by the Joint Select Committee on Certain Aspects of the Operation
and Interpretation of the Family Law Act (previous joint committee).’ During that inquiry it
became obvious to the previous joint committee that there was insufficient information
available on the funding levels of the Family Court and on the administrative ¢fficiency with
which those funds were expended.

1.2 In addition, the previous joint committee was concerned that the Family Court had
consistently and publicly commented that, so far as funding was concerned, it had not been
adequately resourced to perform all its functions. Similar statements were made in an internal
review of the Family Court which was undertaken in 1989-90 and chaired by the Hon Justice
Neil Buckley.”

1.3  The previous joint committee commenced the ingquiry into the funding and
administration of the Family Court following receipt of its terms of reference on
16 September 1992 Although the previous joint committee received evidence in the 36th
Parliament, it was not able to complete its inquiry during that term.

1 The previous joint committee was a parliamentary committee in the 36th Parliament 1991-93. Joint
Select Committee on Certain Aspects of the Operation and Interpretation of the Family Law Act, The
Family Law Act 1973: Aspects of its Operation and Inferpretation, Parliamentary Paper No. 326/92,
AGPS Canberra 1992,

2 Famity Court of Australia, Report of the Working Pariy on the Review of the Family Court, Pirie
Printers Canberra 1990. The Buckley review was conducted in anticipation of the transfer of’
responsibility for the administration of the Family Court from the Attorney-General's Department to
the Court, and is discussed in more detail below in Chapter 3.

3 The resolution of appointment of the Joint Select Commitiee on Certain Aspects of the Operation and
Interpretation of the Family Law Act was amended fo include additional terms of reference. The
amendment required the previous joint committee 1o also inquire into and report on:

the administration of the Family Court of Australia to assess:
(D the base level of funding required to enable the Court to undertake ils statutory functions at

a level that will meet the reasonable expectations of the Parliament; and

{if)  the effectiveness of present expenditure by the Court towards undertaking those functions
and meeting those expectations.




Establishment of the Inquiry

14  The inquiry was re-established in the 37th Parliament by the resolution of
appointment of the Joint Select Committee on Certain Family Law Issues (Joint Committee)
on 13 May 1993.* In March 1994 the Attorney-General, the Hon Michael Lavarch MP, wrote
to the then Chainman of the Committee, the Hon Roger Price MP, referring an inquiry into
the office of Judiciai Registrar of the Family Court. The reference from the Attorney-General
arose following a meeting between the Attorney-General and the Chief Justice of the Family
Court (Chief Justice) who expressed concern at the standing of the office of Judicial Registrar
among clients of the Court. The Chief Justice raised the possibility of a two tier structure of
the Court comprising Judges and Magistrates, as exists in the Family Court of Western
Australia, replacing the existing three tier structure of Judges, Judicial Registrars and
Registrars.

1.5 The Chairman responded to the Attorney-General's referral of further terms of
reference by noting that the office of Fudicial Registrar could be examined within the Joint
Committee's existing terms of reference on funding and administration.

Evidence to the Inquiry

1.6  The previous joint committee invited certain organisations to make submissions to it
on the funding terms of reference; § submissions were received and 2 public hearings were
held in Canberra on 13 and 19 November 1992, Under the Joint Committee's resolution of
appointment, this evidence was available to it for vse during its inguiry.”

1.7 The Joint Committee invited Commonweaith departments and agencies and various
interested persons and organisations to provided submlssmns on the terms of reference. Forty
six submissions and ecighty three exhibits were received.” The Joint Comnnttee also held
public hearings in Sydney, Melbourne, Adelaide, Perth, Canberra and Brisbane.” It visited
several registries of the Family Court, held discussions with Court staff and inspected court
buildings. The Joint Committee also conducted an inspection of the Family Court of Western

Australia.

1.8  Following the change in Committee Chairman in early June 1995, the new Chairman,
Mr Martyn Evans MP, undertook a number of familiarisation visits to the Family Court. He
met with the Chief Justice in Melbourne and visited other Court registries including
Dandenong, Sydney, Adelaide and Brisbane. The Chairman also met with the Chief Judge of
the Family Court of Western Australia and the Chief Magistrate of Victoria.

4 The terms of reference resolved in the 37th Parliament were different from those resclved in the 36th
Parltament.
5 The resolution provided:

(17} That the commitice or any subcommittee have power to consider and make use of the
evidence and records of the Joint Select Committee on Certain Aspects of the Operation
and Interpretation of the Family Law Act appointed during the 36th Parliament.

6 A list of submissions is at Appendix 1, and a list of exhibits is at Appendix 3.

7 A program of public hearings is at Appendix 2.
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Dandenong, Sydney, Adelaide and Brisbane. The Chairman also met with the Chief Judge of

the Family Court of Western Australia and the Chief Magistrate of Victoria.

1.9 Statistics on the work of the Joint Comimnittee are set out in Table 1.1 below.

Table 1.1:
TYPE OF MEETING TOTAL NUMBER
Private 17
Public Hearings 9
Inspections 7

Private briefings

110 A classification of witnesses is set out in Table 1.2 below.

Table 1.2
Date of Hearing Government Private Community Individuals
Organisations Organisations
20 February 1995 2 2
21 February 1995 3 1
17 March 1995 i 7
4 April 1995 1 3 H
4 May 1995 1
26 May 1995 2 3
15 June 1995 !
3 July 1995 I
4 July 1995 2 5
TOTALS 13 21 2




Appearance of Chief Judges before the Joint Commitiee

1.11  Although it is usual for the Chief Executive Officer of the Family Court to appear
when requested, members of the judiciary are not required to appear before parliamentary
comimittees. The Joint Commitiee is most grateful to the Chief Justice of the Family Coust,
the Hon Chief Justice Alastair Nicholson AO RFD, for appearing before the Joint Commiitee
on 4 July 1995, The Joint Committee also thanks the Chief Judge of the Family Court of
Western Australia, the Hon Justice Ian McCall, for appearing before the it on 4 April 1995,
They both provided every assistance fo the Joint Committee during the course of its inquiry.

Structure of the Report

1.12  In order to examine the administration of the Family Court with particular reference to
the base funding level and the effectiveness of the Court's expenditure, it was necessary to
first review the statutory fupctions of the Family Court and these are considered in Chapter 2,
The process of seif-administration of the Court is examined in Chapter 3. The level of
funding of the Family Court is dealt with in Chapter 4.

1.13 The Joint Commitiee examines the judicial structure of the Court in Chapter 5.
Chapter 6 provides an overview of courts exercising family law jurisdiction, and Chapter 7
looks at ancillary services of the Court including its counselling, mediation, arbifration,
primary dispute resolution and information services. Finally in Chapter 8, the Joint
Committee examines the management structure of the Family Court.




CHAPTER 2: STATUTORY FUNCTIONS OF THE FAMILY COURT
OF AUSTRALIA

introduction

2.1 The Family Court has consistently reported that it is insufficiently funded to meet its
statutory requirements. The first part of the Joint Committee’s terms of reference addressed
this issue, providing for an examination of the base level of funding required to enable the
Court to undertake its statutory functions. The Joint Committee therefore needed to determine
what are the Family Court's statutory functions. This chapter looks at the establishment of the
Family Court, its functions and jurisdiction, the issue of permissive and mandatory statutory
functions and the Court Plan.

The establishment of the Family Court

2.2 The functions and jurisdiction of the Family Court are derived under section 51 of the
Constitution of Australia:

51. The Parliament shall, subject to this Constitution, have power to make laws
for the peace, order, and good government of the Commonwealth with respect

tor -~ ..
(xxi) Marriage;

{(xxii) Divorce and matrimonial causes; and in relation thereto, parental rights,
and the custody and guardianship of infants: ...

2.3  The Family Court was established in 1975 under section 21 of the Family Law Act
1975, The Act came into operation on 5 January 1976 and replaced the Matrimonial Causes
Act 1959. Section 21 of the Family Law Act provides:

21(1) [Family Court of Australia] A court, to be known as the Family Court
of Australia, is created by this Act.

21(2) [Superior court] The Court is a superior court of record.




Functions of the Family Court

Jurisdiction

24  The Family Court exercises a family law jurisdiction which is conferred by the Family
Law Act, the Marriage Act 1961 and other federal Acts. The original jurisdiction of the
Family Court is provided by sections 31, 33 and 34 of the Family Law Act as follows:

SECTION 31 ORIGINAL JURISDICTION OF FAMILY COURT

31(1) [Jurisdiction of Family Court] Jurisdiction is conferred on the Family
Court with respect to -

{(a) matters arising under this Act or under the repealed Act in respect of
which matrimonial causes are instituted or continued under this Act;

(b} matters arising under the Marriage Acr 196] in respect of which
proceedings {other than proceedings under Part VII of that Act) are instituted
or continued under that Act;

(c) matters arising under a law of a Terrifory (other than the Northemn
Territory) concerning -

{i) the adoption of children;
(it} (Omitted)
(iif) (Omitted)

(iv) the property of the parties to a marriage or either of them, being matters
arising between those parties other than matters referred to in the “matrimonial
cause” in sub-section 4(1); or

(v) the rights and status of a person who is an ex-nuptial child, and the
relationship of such a person to his parents; and

(d)} matters (other than matters referred to in any of the preceding paragraphs)
with respect to which proceedings may be instituted in the Family Court under
this Act or any other Act.

31(2) [Jurisdiction outside Australia] Subject to such restrictions and
conditions (if any) as are contained in the regulations or the Rules of Court, the
jurisdiction of the Family Court may be exercised in relation to persons or
things outside Australia and the Territories. .




2.5

2.6

SECTION 33 JURISDICTION IN ASSOCIATED MATTERS

33 To the extent that the Constitution permits, jurisdiction is conferred on the
Court in respect of matters not otherwise within the jurisdiction expressed by
this Act or any law to be conferred on the Court that are associated with
matters (including matters before the Court upon an appeal) in which the
Jjurisdiction of the Court is invoked or that arise in proceedings (including
proceedings upon an appeal} before the Court.

SECTION 34 ISSUE OF CERTAIN WRITS, ETC.

34(1) [Power to issue writs, orders, etc.] The Court has power, in relation to
matters in which it has jurisdiction, to make orders of such kinds, and to issue,
or direct the issue of, writs of such kinds, as the Court considers appropriate.

34(2) [1ssue of prescribed writs, orders] Without limiting the generality of sub-
section (1), the Court may issue, or direct the issue of, writs and orders of such

kinds as are prescribed by the Rules of Court.
Section 39 vests the Family Court with jurisdiction in matrimonial causes:

39(1) [Institution of matrimonial cause] Subject to this Part, a matrimonial
cause may be instituted under this Act -

(a) inthe Family Court; or

(b) in the Supreme Court of a State or a Territory.

A definition of matrimonial causes is provided in section 4(1) of the Family Law Act

which states:

“matrimonial cause” means -

(a) proceedings between the parties to a marriage, or by the parties to a marriage,

for a decree of -
(i)  dissolution of marriage; or

(ii) nullity of marriage;

(b) proceedings for a declaration as to the validity of a marriage or of the

dissolution or annulment of a marriage by decree or otherwise;

(¢) proceedings between the parties to a marriage with respect to the maintenance of

one of the parties to the marriage;

(ea) proceedings between the parties to a marriage with respect to the property
of the parties to the marriage or either of them, being proceedings -

(i) arising out of the marital relationship

7




(d)

{e)

(i) in relation to concurrent, pending or completed proceedings between those
parties for principal relief; or

(iii) in relation to the dissolution or annulment of that marriage or the legal
separation of the parties to that marriage, being a dissolution, annulment
or legal separation effected in accordance with the law of an overseas
jurisdiction, where that dissolution, annulment or legal separation is
recognised as valid in Australia under section 104.

proceedings between the parties to a marriage for the approval by a court of a
maintenance agreement or for the revocation of such an approval or for the
registration of a maintenance agreement;

proceedings between the parties to a marriage for an order or injunction in
circumstances arising out of the marital relationship (other than proceedings
under a law of a State or Territory prescribed for the purposes of section
114AB);

(ea) proceedings between -

() the parties to a marriage; or

(i) if one of the parties to a marriage has died - the other party to the marriage
and the legal personal representative of the deceased to the marriage,

being proceedings -

(iif) for the enforcement of, or otherwise in relation to, a maintenance
agreement that has been approved under section 87 and the approval of
which has not been revoked,;

(iv) in relation to a maintenance agreement the approval of which under
section 87 has been revoked; or

(v} with respect to the enforcement under this Act of a maintenance
agreement that is registered in a court under section 86 or an overseas
maintenance agreement that is registered in a court under regulations made
pursuant to section 89;

(eb) proceedings with respect to the enforcement of a decree made under the

()

law of an overseas jurisdiction in proceedings of a king referred fo in
paragraph (c}; or

any other proceedings (including proceedings with respect to the enforcement of
a decree or the service of process) in relation to concurrent, pending or
completed proceedings of a kind referred to in any of paragraphs (a) to (eb),
including proceedings of such a kind pending at, or completed before, the
commencement of this Act; ...







