Commonwealth of Australia 1995
ft
If

This document was produced from camera-ready copy prepared by the House of
Representatives Standing Committee on Legal and Constitutional Affairs Secretariat,
and printed by the House of Representatives Printing Unit, Parliament House,

The Committee is pleased to present this report on the Legislative Instruments Bill
1994.
The purpose of the Bill is to give effect to the major recommendations of the
Administrative Review Council (ARC) in its report entitled 'Rule Making by
Commonwealth Agencies (Report No. 35J. The Report contains recommendations
for improving the quality and accessibility of delegated legislation made under
Commonwealth laws.
The Bill's most significant feature is the establishment of an electronic Register for
all existing and future legislative instruments. If an instrument is not on the
Register it will not be enforceable. The Register will improve access to the law
contained in delegated legislation for all concerned.
The Bill also provides comprehensive arrangements for the making, notification and
publication of legislative instruments that are significantly different to those that
presently apply under the Acts Interpretation Act 1901 and the Statutory Rules
Publication Act 1903.
It deals with all Commonwealth legislative instruments as a single class. If there
is uncertainty, it empowers the Attorney-General to certify whether an instrument
is legislative in character or not.
The office of Principal Legislative Counsel is given statutory responsibility to ensure
that legislative instruments are of a high standard from the point of view of their
legal effectiveness, clarity and intelligibility to users.
The Bill provides that, as a general rule, legislative instruments that directly affect
business must be subject to public consultation before being made.
The bulk of the evidence was in favour of the overall thrust of the Bill. However, the
Committee is concerned about consultation and the automatic repeal of instruments
(sunsetting). The Bill has not gone as far in relation to these issues as the ARC
Report recommended. The Committee considers that this should be done, if not
immediately, as soon as practicable.
The Bill addresses a wide range of concerns that, in most cases, have been expressed
for a long time. The Committee urges the Parliament to pass the Bill with the
changes recommended by the Committee with all expedition so that those concerns
may be allayed as soon as possible.
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The chapter highlights the current state of affairs in relation to delegated legislation
made by Comm on wealth departmen ts an d agencies. A t presen t, delega ted legisla tion
comes in a variety of forms, ranging from the traditional 'regulation' to newer forms
such as 'codes ofpractice' and 'guidance notes'. Some delegated legislation is neither
subject to parliamentary scrutiny nor published in a regular manner. Some of it is
poorly drafted.
This chapter provides an overview of the Bill. It addresses many of the problems
that exist in relation to the delegated legislation arena. The Bill gives effect to the
major recommendations made by the Administrative Review Council in its report,
Rule Making by Common wealth Agencies. The Committee supports the thrust of the
Bill It also supports a review of the Bill by the Administrative Review Council in
three years time.

1.1.1 The Legislative Instruments Bill 1994 (the Bill) sets out a comprehensive
regime for the making, publication and scrutiny of delegated legislation. It is the
Government's response to the Administrative Review Council (ARC) Report Rule
Making by Commonwealth Agencies1 which makes recommendations for improving
the quality and access of delegated legislation. The Bill was introduced into the
Senate and read a first time on 30 June 1994.
1.1.2 On 25 August, 1994 the Selection of Bills Committee recommended that the
Bill be referred to the Senate Standing Committee on Regulations and Ordinances
for inquiry and report. The Senate agreed to this recommendation on the same day.
That Committee presented its report to the Senate on 17 October 1994. The
Committee endorsed the objectives of the Bill and generally supported its main
principles. The Government's response to that report was tabled on 8 November
1994.
1.1.3 The Bill was read a second time in the Senate on 9 November 1994.
Consideration of the Bill by the Senate in committee of the whole was deferred and
the Government agreed that it would not proceed until the House of Representatives
Standing Committee on Legal and Constitutional Affairs reported on the Bill. On
10 November 1994 the Attorney-General asked this Committee to report on the Bill.
The Committee was also asked to report on the proposed Government amendments,
some of which responded to recommendations of the Regulations and Ordinances
Committee report, and any related matters.
1.1.4 This is the first time the Committee has been asked to consider a bill that has
already been considered by a Senate Committee. The Attorney-General in referring
the Bill to the Committee stated:
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Notwithstanding the Bill's consideration by the Senate Committee, the Shadow AttorneyGeneral has raised the desirability of your Committee also examining the Bill, before its
passage through the Senate. I have agreed that this is an appropriate course of action, since
the BiU is a major legislative project which affects the making, publication and scrutiny of
Commonwealth delegated legislation.

1.1.5 The Committee has taken a broader approach to the Bill than did the Senate
Committee which has narrower terms of reference. The Committee has endeavoured
to avoid duplication of work but this has not always been possible.

1.2.1 It has long been accepted that it is not practical for all legislation to be made
by the Parliament itself. The practice arose for the Parliament to delegate its
legislative powers to other persons and bodies. 'Delegated legislation1 refers to the
legislative instruments made by a body or person to whom a power to legislate has
been delegated by the Parliament. Such instruments are also known as 'subordinate1
or 'secondary' legislation.
1.2.2 The earliest example in England of an Act empowering the making of
delegated legislation is the Statute of the Staple in 1385. Delegated legislation has
formed a major part of Australia's legislation since colonisation. The Australian
Senate established a committee in 1932 to scrutinise delegated legislation.
1.2.3 Today the practice of the Parliament delegating its legislative powers to nonparliamentary bodies such as statutory authorities, tribunals and courts, and of
course, the Executive is widely accepted. Parliament has neither the time nor the
resources to enact all legislation directly. Delegated legislation is used for matters
that are not appropriate to include in Acts such as matters that are likely to be
constantly changing. It is also considered preferable for matters of detail to be
included in delegated legislation so as to avoid cluttering Acts.
1.2.4 Delegated legislation can take a variety of forms which will be considered in
greater detail below. Some of the better known types include regulations, rules, bylaws, ordinances and proclamations. Regulations are the traditional form of
delegated legislation and are used for legislation of general application. They are
made by the Governor-General and drafted by the Office of Legislative Drafting
(OLD).
1.2.5 It is not possible to provide the reader with a rigorous explanation of the
distinctions between the various forms of delegated legislation. That is a large part
of the problem. Delegated legislation has been drafted in one form or another with
little science or reason involved in the selection of form. Where one department may
have evolved a practise of using the statutory rules series, another might proclaim,
similar decisions in the form of guidelines.
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1.3 Current regime — limitations on delegated legislation
1.3.1
There is a number of limitations on the power of the Commonwealth
Parliament to delegate its legislative powers. These constraints on the making of
delegated legislation have developed over the years to safeguard against abuses. The
current framework of law and practice for the making, publication and scrutiny of
delegated legislation consists of:
•

the Senate Standing Committee for the Scrutiny of Bills that reports on the
appropriateness of clauses in bills that delegate legislative powers

•

the actual process for making some delegated legislation, including
regulations, requires the preparation of an explanatory statement and
involves Ministers and officers of departments and agencies

•

the Acts Interpretation Act 1901 requires regulations and certain other
delegated legislative instruments ('disallowable instruments') to be tabled
within 15 sitting days of their making and allows a further 15 days within
which a motion of disallowance may be moved

»

the Statutory Rules Publications Act 1903 requires all statutory rules (these
include regulations, rules or by-laws) to be numbered, printed and sold by the
Government Printer

•

the Senate Standing Committee on Regulations and Ordinances scrutinises
delegated legislation for inappropriate provisions by reference to specified
criteria

•

judicial review of delegated legislation.

1.3.2 Two of these constraints require a more detailed examination. The
parliamentary scrutiny regime under the Acts Interpretation Act applies to
regulations and any other instrument that is designated as disallowable under its
enabling legislation. Over recent years there has been substantial growth in the
number of regulations and other disallowable instruments.
1.3.3 There has also been a large increase in the number of instruments that are
legislative in character that are made each year that are not subject to tabling and
disallowance. They take a plethora of forms including instructions, codes of practice,
guidelines, circulars and practice notes. Such instruments typically empower persons
or authorities to direct, determine, notify, order, instruct, declare, issue or publish.
They are made by a variety of persons and bodies including ministers, secretaries
to departments and heads of agencies. These instruments are not generally drafted
by the OLD.
1.3.4 Under the Statutory Rules Publication Act only certain delegated legislation
is required to be published by the Australian Government Publishing Service.
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Legislative instruments that are disallowable for the purposes of paragraphs 46 A
(1) (c) and (d) of the Acts Interpretation Act are not required to be published. This
has made a lot of delegated legislation inaccessible.
1.3.5 The result is that there is a large number of legislative instruments that are
not subject to parliamentary scrutiny and are not required to be published. There
are also many different kinds of these instruments.

1.4.1 The ARC in its Report Rule Making by Commonwealth Agencies highlighted
a number of existing problems in the current regime. It was not surprising that
these included:
©

a proliferation in the number of delegated legislative instruments and the
different kinds of instruments

«

the poor quality of drafting of some delegated legislation

•

the inaccessibility of some delegated legislation

®

an element of chance in the application of the tabling and disallowance
procedures of Parliament to delegated legislation.

1.4.2 The ARC was also critical of the lack of consultation requirements for making
legislation and the absence of a 'sunsetting1 regime. The Report made the following
recommendations to address the problems it had highlighted:
•

a new Act should be enacted to prescribe procedures for the making,
publication and scrutiny of all delegated legislative instruments

®

the OLD should be given responsibility to ensure that delegated legislation
is prepared to an appropriate standard

•

all delegated legislative instruments should be subject to parliamentary
scrutiny by way of tabling and disallowance

•

a register should be established in which all delegated legislative instruments
should be published.

The ARC also recommended the introduction of mandatory public consultation for
the making of all instruments and for all instruments to be subject to sunsetting.
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1.5 Principal innovations of the BUI
1.5.1 The Bill gives effect to the ARC's recommendations that were intended to deal
with the problems of the proliferation of delegated legislation, its inaccessibility, its
poor drafting and the inconsistent application of parliamentary scrutiny.
1.5.2 The Bill will have the effect of integrating all delegated legislation of a
legislative character into a single class, to be known as legislative instruments
(regardless of how they are described by the Act under which they are made). The
making, publication and parliamentary scrutiny of legislative instruments will
largely be carried out in a uniform manner. The Bill will replace the existing regime
operating under the Statutory Rules Publication Act and Part XII of the Acts
Interpretation Act.
1.5.3 It also establishes a register of existing and future legislative instruments.
Such instruments must be registered to be enforceable. The Register will be
accessible to the public. At present, there is a diversity of ways, including
notification and publication in the Gazette, to notify the public about the making of
instruments of a legislative character.
1.5.4 The Bill establishes the office of Principal Legislative Counsel within the
Attorney-General's Department (AGD) as the office responsible for ensuring
delegated legislation is of a high standard.
1.5.5 The Bill departs from the recommendations in the ARC report in that it does
not provide for consultation in relation to the making of all instruments nor does
it provide for automatic sunsetting. It provides that there must be consultation for
proposed legislative instruments that directly affect business. At present,
consultation is, in most cases, at the discretion of the relevant Commonwealth
agency or department. Instead of sunsetting it provides for the "backcapture' of all
delegated legislation - that is, existing delegated legislation must be entered on the
Register but it need not be re-made.
1.6 Outline of tne Bill
1.6.1 The Bill is divided into 6 Parts. The main features of each Part are described
briefly below.
Part 1 - Preliminary
1.6.2 This Part of the Bill contains a number of definitions. In particular, clause 4
of the Bill defines a legislative instrument. The definition focuses on the legislative
character of the instrument as the operative criterion.
Clause 7 provides that if it is uncertain whether an instrument is a legislative
instrument, the Attorney-General may determine the matter by issuing a conclusive
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certificate. The decision by the Attorney-General is not subject to review under the
Administrative Decisions (Judicial Review) Act 1977 (the AD(JR) Act).
Part 2 - Principal Legislative Counsel
1.6.3 Part 2 of the Bill establishes and sets out the responsibilities of the Principal
Legislative Counsel (PLC)1 in relation to legislative instruments. The PLC is
required to ensure that all instruments that are drafted are of a high standard.
Furthermore, the PLC is to maintain the electronic register established by Part 4
of the Bill and deliver all instruments to Parliament for tabling and scrutiny under
Part 5 of the Bill.
Part 3 - Consultation
1.6.4 Under Part 3 of the Bill consultation may be required in relation to the
making of a legislative instrument that directly affects business. If consultation is
required, the relevant Commonwealth agency must seek submissions and prepare
a Legislative Instrument Proposal (LIP). In some cases, the relevant Minister may
decide to seek submissions only from specified organisations. In any other case
submissions are to be sought from the public by advertisement. Clause 19 sets out
the circumstances in which consultation is not required. Decisions under Part 3 are
not subject to review under the AD(JR) Act. However, an explanatory statement
which must include details on whether or not there has been consultation, is to be
lodged with the PLC for tabling in the Parliament.
Part 4 - Register of Legislative Instruments
1.6.5 Part 4 of the Bill establishes the Federal Register of Legislative Instruments
(the Register) and outlines the procedures for the establishment and maintenance
of the Register.
1.6.6 The Register is to be divided into Parts A, B and C and the Index.
Instruments made on or after the Bill commences must be registered under Part A,
otherwise they are not enforceable. Instruments made before the Bill commences
must be registered under Part B. These instruments must be registered by a certain
date depending on when they were originally made, otherwise they cease to be
enforceable. Registration of these pre-existing instruments is known as
'backcapturing'. Certain instruments connected with taxation revenue may be
enforceable even if they are not registered.
1.6.7 Certificates issued by the Attorney-General under clause 7 are to be registered
under Part C. The Index is the key to the Register and will contain relevant
particulars identifying legislative instruments that have been registered.

The Principal Legislative Counsel will be an officer of the Senior Executive Service in the
Attorney-General's Department (see clause 12 of the Bili).
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1.6.8 The Register is taken to be a complete and accurate record of the information
contained in it. The Register is to be kept by computer and is to be available for
inspection by the public in electronic form.
Part 5 - Parliamentary scrutiny
1.6.9 Part 5 deals with the parliamentary scrutiny of legislative instruments and is
intended to replace existing arrangements under the Acts Interpretation Act. Under
the current provisions of that Act 15 days are allowed for tabling. Under the new
provisions legislative instruments must be tabled within six sitting days of the
House after registration. It will also be possible for a House to resolve to defer
consideration of a motion of disallowance for up to six months.
Part 6 - Other matters
1.6.10 Part 6 of the Bill amends other legislation and contains transitional and
machinery provisions. In particular, sections 46 and 46A of the Acts Interpretation
Act are repealed and replaced by new sections 46, 46A and 46B. New section 46B
provides for the commencement, publication and parliamentary scrutiny of an
instrument that is not a legislative instrument.
1.7 Proposed amendments to the Bill
1.7.1 As noted in 1.1.3 the Committee has also had referred to it amendments to be
moved on behalf of the Government. The amendments consist of pages of
amendments to the Bill.
1.7.2 The proposed Government amendments have largely been in response to a
report by the Senate Standing Committee on Regulations and Ordinances on the
Bill. The amendments were not considered by the Senate because of the AttorneyGeneral's reference of the Bill to this Committee.
1.7.3 The Committee has taken the amendments into account in considering the
Bill, Evidence on a number of the amendments has been received by the Committee.

1.8.1 The volume of delegated legislation is increasing and potentially is having a
greater impact on all Australians. Developing appropriate instruments, subjecting
them to parliamentary scrutiny and ensuring they are accessible to users is
consequently more difficult. The Bill attempts to deal with these and other problems
associated with delegated legislation by the Commonwealth.
1.8.2 The Committee supports the thrust of the Bill. Almost all evidence received
by the Committee expressed support for the objectives of the Bill.
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Recommendation 1
Ths COIR mi Use recommends that the Legislative Instruments Bill be passed
by the Parliament following due consideration of the recommendations of this
report.

1.0 Evaluation of the operation of the Legislative Instruments Act
1.9.1 In the second reading speech for the Bill the Government foreshadowed a
review of the operation of the scheme set out in the Bill after a period of three
years. It expects the Administrative Review Council to undertake this review.2
1.9.2 Professor Saunders expects the Bill to become one of key foundation Acts of
the Australian administrative law review system.3 Professor Hotop told the
Committee it is essential that the high standards set by the existing Commonwealth
legislation are maintained so that the federal system for the making, publication and
parliamentary scrutiny, and ultimately judicial review, of delegated legislation is
second to none.4
1.9.3 The Attorney-General's Department submitted that there is a commitment to
a review being undertaken in three years time.5 It indicated that a number of
departments and agencies may be involved in the review.6
1.9.4 The Committee is aware that the Bill will have an effect on the operation of
every Ministerial portfolio and on the administration of a great many Acts of the
Parliament. It supports an external review of the operation of the legislation after
it has been in operation for three years. This should be undertaken by the ARC or
other body independent of government. It would be inappropriate for the review to
be undertaken as an inter-departmental exercise. The Committee has in mind that
the Attorney-General should report to Parliament on the results of the review.

Senate Hansard, 9 November 1994, p. 2693.
Professor CA Saunders, Transcript, p. S229.
Professor SD Hotop, Transcript p. 191.
Attorney-General's Department, Submissions, p. S213.
Mr Morgan, Attorney-General's Department, Transcript, p.213.

Recommendation 2
The CommitLoe recommends that the Administrative Review Council or other
body independent of government should review the Legislative Instruments
Bill after three years' operation and thai the Attorney-General report to
Parliament on the results of the review.

This chapter examines the development of delegated legislation within the
Commonwealth bureaucracy. In considers in some detail the criteria for decidingthe
contents of delegated legislation parliamentary scrutiny of delegated legislation,
including the role of scrutiny committees judicial review and publication of, and
access to, delegated legislation.

2.1.1 As noted in 1.1.1 secondary legislation is also known as subordinate legislation
or delegated legislation. These descriptions emphasise important attributes of
secondary legislation. The terms 'subordinate' or 'secondary1 legislation highlight the
fact that the legislation must be made under primary legislation and is subject to
primary legislation. The term 'delegated legislation1 draws attention to the making
of the legislation by a delegate of the Parliament or by a delegate of the delegate of
the Parliament. This subclass of delegated legislation is often referred to as
subdelegated legislation.7
2.1.2 Secondary legislation, however described, is no less legislative in character
than the primary legislation under which it is made. Individual examples of
secondary legislation are also known as legislative instruments. This term is used
in the Legislative Instruments Bill and will also be used in this report.8
2.1.3 In the earlier part of this century, the kinds of secondary legislation were
much fewer than they are today. Provisions of the Acts Interpretation Act mention
secondary legislation as specifically including rules, regulations and by-laws.
Currently instruments of a legislative character made under Commonwealth Acts are
also described as determinations, general orders and instructions, directions,
declarations, codes of practice, technical standards, program standards, licence
conditions, operational plans, plans of management, strategic plans, zoning plans,

7

This distinction may be illustrated by the following example:
An Act may provide for the making of regulations. This can result in a Minister making orders
that are legislative in character. Subsection 37(1) of the Meat Inspection Act 1983 authorises
the making of regulations that empower the Minister to make orders that are not inconsistent
with the Act "with respect to any matter for or in relation to which provision may be made by
the regulations'. The Meat Inspection (Orders) Regulations are the regulations that empower
that Minister to make orders. (Statutory Rules 1984 No. 115.

8

An Act may empower the making of instruments of an administrative character. Instrument'
in this context means a forma! legal document.

10
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University Council statutes, policy directions, spectrum plans and frequency band
plans.9
2.1.4 The growing total number of legislative instruments has been often observed.
Since 1990, the following numbers of Statutory Rules and other instruments have
been tabled in the Parliament:
Year

Number of
Statutory Rules

Number of other
instruments

Total number

1990
1991
1992
1993
1994

400
416
387
351
405

1024
1151
1228
1269
1200

1424
1567
1615
1620
1605

Source: Senate Standing Committee on Regulations and Ordinances.

2.1.5 A former senior officer in the Attorney-General's Department, Professor
Lindsay Curtis, drew attention to the problem of the large number of forms of
secondary legislation. This is in contrast to the earlier practice of using regulations
made by the Governor-General as the basic form of delegated legislation and
departing from this only in special circumstances.10
2.1.6 Professor Curtis asserted that the many forms that delegated legislation now
takes means that the convenience of the bureaucracy has been allowed to transcend
the convenience of the public. He also believes that while the Bill goes some way to
redressing the balance, it does so by establishing registration machinery. This would
not have been necessary if more discipline had been exercised by the Parliament
over the making of subordinate legislation.11
2.1.7 The ARC recognised the importance of not letting this less than satisfactory
position deteriorate even further by recommending that:
Senator Vanstone, commented on the range, volume and impact of delegated legislation
during the second reading speech on the Bill in the Senate saying '... no-one should
underestimate the impact on people's daily lives of that very vast range and volume of
delegated legislation. It is just enormous. Senate Hansard, 9 November 1994, p 2693. Senator
Vanstone quoted an estimate of 115 as the number of types of delegated legislation.
Mr S Bourke of the Department of Employment, Education and Training told the Committee
that the States Grants (Primary and Secondary Education Assistance) Act 1992 has the
potential for making in excess of 160 kinds of instruments. (Transcript, p. 91.)
10

Transcript, p. 142.

11

Submissions, p. S97.

11
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(t)he Office of Parliamentaiy Counsel, in consultation with the Office of Legislative
Drafting, should seek to reduce the number of classes of legislative instruments
authorised by statute and to establish consistency in nomenclature. lz

2.2.1 Legislative instruments contain much of the practical detail of legislation that
would be impossible to include in the primary legislation under which it is made.
They have a direct impact on peoples1 lives.13
2.2.2 While secondary legislation may be criticised on the grounds of lack of
effective access by the public and on other grounds, it is accepted that legislative
instruments are necessary for the effective functioning of a modern state. The bases
of this acceptance include:
*

delegation of lawmaking can relieve Parliament of the burden of
making all the legislation on a particular subject,

*

delegation of lawmaking can confine the attention of Parliament to the
governing principles and essential features of a particular legislative
scheme, that is, the principles and features set out in the primary
legislation made by Parliament,

*

some matters in an overall legislative scheme need to be introduced or
adapted within a time frame that cannot be accommodated in a
crowded Parliamentary sittings program,

«

some elements in a legislative scheme, although they could not be
described as mere detail or inessential features, cannot be formulated
in sufficient time to be dealt with in the primary legislation that
introduces the scheme.

12

Rule Making by Commonwealth Agencies, recommendation 7, p. 28.
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Jtheyj frequently can have a more direct bearing on the daily Jives of people than the Acts
under which they are made. Regulations are used to set government fees and charges. They
determine certain kinds of allowances for a large sector of the Australian- workforce. They
regulate pubiic health and safety standards and declare prohibited exports and imports. They
are used when a government decides, say, to ban smoking on aircraft, approve rates for
nursing homes and private hospitals, determine State entitlements to Commonwealth
education assistance grants, set diesel fuel rebate levels and court fees or declare defence
practice areas. Regulations provide for all the details. For example... Excise Regulations made
under the Excise Act 1901 specify the amount of money to be refunded to hoteliers or retailers
who return surplus beer to breweries within a certain period. (Delegated Legislation, Politics
Legal Studies Brief, Parliament House, Canberra.)
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2.3 The criteria for primary and secondary legislation
2.3.1 In its report Rule Making by Commonwealth Agencies, the ARC has
recommended criteria for matters that should only be dealt with in primary
legislation. These matters are:
•

significant matters of policy

•

rules with significant impacts on individual rights and liberties

•

taxes and significant fees and charges

•

provisions creating offences for which the penalties are either
incarceratory or pecuniary in excess of $1,000

•

administrative penalties for regulatory offences

•

procedural matters going to the essence of a legislative scheme

•

amendment of primary legislation.14

2.3.2 The thrust of this recommendation was supported by this Committee in its
report Clearer Commonwealth Law.15 However, the division of material between
primary and secondary legislation in accordance with criteria set out in primary
legislation was not supported by the Committee. The Committee accepted that the
operation of the criteria as guidelines would make the general principles to be
observed clear while leaving sufficient flexibility to cope with contingencies foreseen
by some Departments and agencies.16
2.3.3 In the absence of evidence to the contrary, it appears that these principles are
generally observed. However, the operation of the principles will be affected by the
nature of a legislative scheme to which it is applied and this provides some latitude
for interpretation.

2.4.1 Most instruments in the Statutory Rules series are made by the GovernorGeneral acting on the advice of the Federal Executive Council. An instrument is
placed before Ministers forming a quorum of the Council by the Minister
administering the Act under which the instrument is to be made. Before accepting

14

Recommendation 2, p. 18.

is

Recommendation 20.

16

Clearer Commonwealth Law, p. 110.
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the advice of the Executive Council, the Governor-General may test the purpose or
content of the proposed instrument with the Ministers present. This may lead to the
Council deferring consideration of the instrument until further information becomes
available or the sponsoring Minister revises it. This is a form of scrutiny at the
threshold of the making of some legislative instruments.
2.4.2 Notice of motion by either House of the Parliament to disallow a legislative
instrument may be given within 15 days of the tabling of the instrument. If the
motion to disallow is passed or otherwise disposed of within 15 sitting days, the
instrument ceases to have effect. This is a powerful sanction, particularly in the light
of sections 48A, 48B and 49 of the Acts Interpretation Act. Those sections prevent
the remaking of an instrument that is still required to be tabled if it is the subject
of a motion of disallowance or has been disallowed unless a period of six months has
elapsed.

2.5.1 The Senate Standing Committee for the Scrutiny of Bills was established by
resolution of the Senate on 19 November 1981. The terms of reference of that
Committee include whether such Bills, by express words or otherwise:
•

inappropriately delegate legislative powers, or

•

insufficiently subject the exercise of legislative power to

