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This report from the House of Representatives Standing Committee on Legal and
Constitutional Affairs is the result of a necessarily brief, but very intense study of
the Crimes (Child Sex Tourism) Amendment Bill 1994. It is the first time a Bill has
been subjected to such scrutiny by a House of Representatives standing committee
during its passage through the House, although the process is well tried in the
Senate.
On 4 May 1994 the Committee was requested to consider and prepare an advisory
report on the Bill with a deadline of 30 May. This has involved a great deal of effort
by many people. On behalf of the Committee I would like to thank the individuals
and organisations who gave so generously of their time and expertise to advise the
Parliament on a very difficult and novel piece of legislation. Many leading
practitioners made themselves available at short notice to advise the Committee and
through it, the Parliament.
I would also like to record my thanks to the Committee secretariat: Judy
Middlebrook, Kelly Williams (seconded for the inquiry), Paula Baker and Gemma
Searle, who toiled beyond the call of duty to assist with the inquiry and to help in
the preparation of this report. We are grateful for their assistance.
Finally, I wish to thank the Members of the Committee for their contributions. They
devoted much time and effort to the consideration of the Bill. They have done this
by adding to an already heavy commitment of electorate and parliamentary work.
The issue of child sex tourism is an emotive one, arousing feelings of revulsion and
hostility. On the one hand the Committee has been assisted by the bi-partisan
support for the Bill's objectives. On the other hand, the emotional and psychological
context in which the Bill has been studied, has threatened to detract from a rational
and considered approach to the draft legislation itself.
Fears that the Committee has wanted to "water down" the legislation are misplaced
and misguided. The Committee has been concerned to ensure that a Bill which has
almost universal political support for its fundamental objective is workable and
effective. At the same time it must maintain the presumption of innocence and
ensure that persons charged receive a fair trial.
If the Parliament accepts the recommendations made by the Committee in this
report, the Bill will be a much clearer and more effective piece of legislation. It will
provide a stronger deterrent than the current draft and it will be enforceable. The
protection offered to children in countries outside Australia will be more powerful.

Daryl Melham MP
Chair
30 May 1994
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1.1

Introduction

1.1.1 On 4 May 1994 the Minister for Justice moved that the Crimes (Child Sex
Tourism) Amendment Bill 1994 be referred to the Committee for consideration and
an advisory report1. The Committee was required to report by 30 May 1994.
1.1.2 In his second reading speech, Mr Kerr said that representatives of the
Democrats in the Senate had indicated it was not their intention to refer this matter
to a Senate committee and the matter would be dealt with directly in the Senate
without referral2.
1.2

Background

1.2.1 The Bill was introduced in the House of Representatives on 23 March 1994.
The impetus for the Bill comes from recent initiatives of the international
community designed to protect children from exploitation, sexual or otherwise.
Some of these initiatives are briefly outlined in the following paragraphs. The Bill
was also preceded by an increasing awareness that some Australian residents do
travel overseas to engage in sexual acts with children.
1.2.2 Australia ratified the United Nations Convention on the Rights of the Child
on 17 December 1990. The Convention came into force on 16 January 1991. It
places general obligations on parties to take action, at both a national and
international level, to protect children from sexual exploitation and abuse. Articles
19 and 34 of the Convention are relevant to the Bill. Article 19 provides, in part,
that appropriate legislative measures should be taken to protect children from
exploitation. Article 34 requires parties to the Convention to undertake to protect
children from all forms of sexual exploitation. The relevant Articles are reproduced
in Appendix 4.
1.2.3 A draft protocol to the Convention on the Rights of the Child has been
drafted by the Human Rights Commissioner, Mr Brian Burdekin. The protocol is
an Australian/French initiative and will strengthen international commitment to the
protection of children.
1.2.4 The draft protocol was adopted at the Second International Workshop on
National Institutions for the Promotion of Human Rights in Tunis late last year.
1

House of Representatives Daily Hansard 4 May 1994, p. 167.

2

Hansard, 3 May 1934, p. 77.
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At the 50th meeting of the UN Commission on Human Rights in Geneva in March
this year, it was resolved to establish a working group to develop an optional
protocol.
1.2.5 Professor Vitit Muntabhorn, the United Nations Commission on Human
Rights Special Rapporteur of the Program for the Prevention of the Sale of
Children, Child Prostitution and Child Pornography, visited Australia in October
1992 and prepared a report. Professor Muntabhorn proposed that"... the possibility
of incriminating the acts of Australians overseas ...' in relation to 'transnational
sexual exploitation' be considered3. He also suggested that serious consideration
should be given to '... the possibility of extending national jurisdiction to cover the
deeds of Australians overseas ...p4.
1.2.6 The World Conference on Human Rights held in Vienna in June 1993 called
for universal ratification of the Convention on the Rights of the Child by 1995. The
Conference supported all measures by the United Nations and its specialised
agencies to ensure the effective protection and promotion of human rights of the girl
child5. It called for effective measures to combat the exploitation and abuse of
children, including child prostitution, child pornography and other forms of sexual
abuse6.
1.2.7 In July 1993 the First World Congress on Family Law and Children's Rights
was held in Sydney. The Minister for Justice delivered the opening address at this
conference. A communique was issued at the conclusion of that conference on 8 July
1993. This communique called for countries to follow '... the leadership shown by
Sweden, the Federal Republic of Germany, Canada and the Standing Committee of
Attorneys-General of the Commonwealth and States of Australia in making and
resolving to make changes to their criminal laws to facilitate the prosecution of
extra-territorial offences against children ..'7.
1.2.8 The Bill was drafted against the background of these international initiatives
and resolutions. In June 1993 the Standing Committee of Attorneys-General (SCAG)
agreed on the need for criminal legislation to make it illegal for Australians to
engage in sexual activities with children overseas. The Minister for Justice

3

Muntarbhorn V., Sale of Children: Report submitted by Special Rapporteur appointed in
accordance with the Commission on Human Rights resolution 1992/76, E/CN.4/1993/67/Add.i,
9 February 1993, para 106.

4

ibid., para 113.

5

World Conference on Human Rights, Final Declaration maps global programme of action,
reaffirms fundamental principles of human rights and freedoms, p. 12.

6

ibid., p. 12.

7

Final Communique of the First World Congress on Family Law and Children's Rights, 1993,
resolution 7.
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announced the Commonwealth proposal to amend the Crimes Act 1914 at the SCAG
meeting held in Sydney on 4 November 1993. Concentrated work on the drafting
instructions began in December 1993. The draft Bill was presented to the SCAG at
its meeting in February 1994. It was approved by the Attorneys-General and they
agreed to enact supplementary State and Territory legislation to close any remaining
jurisdictional gaps.
1.2.9 On 23 February 1994 the Western Australian Attorney-General, Mrs Cheryl
Edwardes MIA, announced that the Western Australian Government would begin
drafting laws to enable prosecution of those who organise or profit from the sexual
exploitation of children overseas. It was reported that the Western Australian laws
would deal specifically with organising and profiting from child sex tours, including
publishing advertisements of sex tours and inciting any person to travel abroad with
this purpose in mind.
1.2.10 It has also been reported that the New South Wales and Victorian
governments are proposing similar legislation. In her submission to this committee,
the Victorian Attorney-General Mrs Jan Wade, stated that she intends to introduce
legislation to ensure that licensed travel agents in Victoria who are convicted of
offences under the proposed Victorian legislation have their licences cancelled8.
Recommendation 1
The Committee recommends that the Attorney-General and the Minister for
Justice consult with other members of the Standing Committee of AttorneysGeneral, with a view to encouraging the states to reflect the issues raised in
this report in supplementary and complementary state legislation.
1.3

Purpose

1.3.1 The Bill amends the Crimes Act 1914 to insert a new Part IIIA dealing with:
(a)

sexual offences committed by Australian residents overseas;

(b)

related offences of benefiting from or encouraging the above-mentioned
offences;

(c)

defences to these offences;

(d)

the provision of evidence by video link in proceedings under this Part;
and

(e)

the provision of rules relating to the conduct of trials under this Part.

Submissions, p. S9.,
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1.3.2 The primary responsibility for protecting children from sexual exploitation
rests with the countries in which the children are exploited9. However, the Bill
provides for the prosecution of Australian citizens and residents who perpetrate
these offences and manage to escape prosecution in the country in which the
offences are committed. Division 4 of the Bill also provides a means of prosecuting
Australian corporations for facilitating the offences outlined in the Bill. These
provisions extend to cover the activities of non-Australian corporations that carry
on their activities principally in Australia.
1.3.3 The Committee believes that the effectiveness of the legislation is dependent
on the resources committed to investigations and prosecutions. Unless additional
resources are allocated, the objectives of the Bill will not be met.

Hansard 3 May 1994, p. 73.
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Introduction

2.1.1 Many major issues have been raised during the public hearings on the Bill.
These range from major concerns about fundamental legal principles, to suggestions
for improving some of the more peripheral aspects of the Bill. Some specific issues
raised by the Democrats have been studied by the Committee, and it is believed that
the recommendations made in this report should address the Democrats' concerns.
The issues may be considered under the broad headings of social, foreign policy,
practical and legal issues.
2.2

Social Issues

2.2.1 The fundamental social issue raised by the Bill is the abhorrence and outrage
felt by the vast majority of Australians at the sexual abuse of children, whether they
be Australian or foreign children. Such conduct is an offence against Australian
community standards. It is also a criminal offence when committed in Australia. The
champions of the Bill feel that such conduct ought to be criminalised when
committed by Australians overseas. The Committee fully supports this view. The
attitude is consistent with Australia's international stance on human rights issues.
Commenting on this issue Mr John Dowd QC described the Bill in the following
terms
It is what I call 'aorta' legislation - they 'orta' do something about it. 10

2.2.2 Most witnesses translated their repugnance of the proscribed conduct into a
willingness to find solutions to some of the problems identified in the Bill. A typical
expression of this response was
I am absolutely delighted to see that parliament is going to enact this legislation. My
only reservations are as to some details of drafting in the bill...11

2.2.3 In the Committee's view, the Bill does not effectively translate intentions into
sound legislation. The problems with the Bill stem from the idea that the
prosecution should be assisted to curb child sex tourism, even if at the expense of
fundamental principles of justice. The Committee applauds the determination to
extend the protection of Australian law to children in other countries who may be
abused by touring Australians, but recognises that such an objective is bound to be
problematic. It is difficult enough to gather evidence and mount a case against child

10

Mr J Dowd QC, Transcript, p. 190.

11

Mr Richard Read, Prosecutor for the Queen, Victoria, Transcript, p. 210.
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sexual abuse within Australia. How much more difficult then, to attempt to do so for
conduct carried out overseas? Concerns of this nature must not be allowed to erode
the principles of a fair trial.
2.2.4 The Bill's response to the problems of procuring evidence and prosecuting a
case has been to short circuit some of the traditional safeguards afforded to accused
persons in Australia. 12 In the context of the social issues referred to above, this has
been seen as an acceptable balance between protecting the rights of the accused and
protecting the human rights of overseas children. This may appear to be a worthy
exercise, but it seems that in the minds of some of the proponents of the Bill, the
"accused" approximates the "offender". When the balance in favour of the prosecution
is analysed from the point of view of the falsely accused, it may not appear so wise
or just.

2.2.5 No weighting of the social issues at the expense of fundamental legal
principles should be approved by the Australian Parliament which is the framer of
Australian statute law. This philosophy was expressed by Mr John Dowd:
If parliaments adopted this [Bill] it would be an absolute outrage,firstly,because you
would have people wanting it in other legislation. You would throw aside 200 years
of criminal justice with fairness for the accused. Fairness for the accused is also
fairness for the community. 13

2.2.6 The same theme was picked up by Mr Martin Sides QC, the acting Senior
Public Defender for New South Wales:
Child sex tourism exploits children and it exploits poverty, and it is desirable that this
country should play a part in bringing it to an end. Any legislation should be
workable and it should be practical. It is no use passing legislation that is
unworkable. In the rush to end this most hideous trade, we must not lose sight of the
fundamental principles that underpin our democratic institutions; one of those is the
right of the accused to a fair trial... The right of the accused to receive a fair trial
is paramount. If that right is undermined we compromise our democratic
institutions.... It is my view that there are significant and powerful procedures that
are not available to accused persons or, for that matter, the prosecution, in this
legislative scheme.14

12

See section 2.18 on the principles of justice.

13

Transcript, p. 194.

14

Mr M Sides QC, Transcript, p. 266.
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2.2.7 The emotional response of the community to the idea of sexual conduct with
children must not be permitted to threaten the quality of the Bill designed to protect
children at risk. Ms Bernadette McMenamin, the representative of ECPAT (End
Child Prostitution in Asian Tourism), one of the staunchest proponents of the Bill,
recognised this problem:
I firmly believe that we should not go hunting in a hysterical way the child sex
tourists this year, saying that they are this year's most evil people in the world. It has
to be put into context. We have to ensure that a fair trial does occur.15

2.2.8 It has been said that the Bill will operate as a deterrent to Australians who
may think they can use children from other countries in ways that would be
criminal in Australia. The Committee agrees with this rationale but notes that the
deterrent effect will be nullified if the legislation cannot be translated into action.
The way to do this is to sharpen the focus of the Bill: to simplify the issues but to
spell out the detail of how the Bill will operate. It is not an option to enhance the
deterrent effect of the Bill by making it easier to secure a conviction. The connection
between the quality of the Bill and its effectiveness as a deterrent was recognised
by Senator Margaret Reynolds:
I do not propose to comment on the technicalities of the Bill except to emphasise that
it is essential that the intention of the Bill be fully maximised. The significance of the
Bill's deterrent effect must not be jeopardised by any legal uncertainty which could
result in an unsuccessful prosecution.16

2.3

The Size of the Problem

2.3.1 The Committee has little information about the problem of child sex tourism
in parts of the world other than Asia17, but notes that the legislation covers
Australian conduct in the whole world It is not confined to particular countries. The
Committee concentrated its attention on the Asian region because of its proximity
and consequent greater opportunities for Australians seeking sex with children.
2.3.2 The reasons for so many children being forced into prostitution, particularly
in Asia, are of relevance to the Bill. The poverty endemic in regions close to
Australia (and well-served by air transport links) are a major contributor to the ease
with which touring Australians can have access to children for sexual purposes. Ms
Margie Cook, a journalist who has recently investigated the problem, notes that

15

Ms B McMenamin, National Coordinator ECPAT, Transcript, p. 13.

16

Senator M Reynolds, Submissions, p. S240.

17

An exception is Submission 36 from the Anti-Slavery Society which provides useful information
on the problem in other parts of the world. See Submissions, p. S247 ff.
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Many of the sexually exploited children come from poor families who have no idea
that the 'hotel' or 'tea house' to which they are selling their children is actually a
brothel.18

2.3.3 The Committee has been unable to determine a sensible approximation of the
size of the problem as it relates to the number of children involved. ECPAT (End
Child Prostitution in Asian Tourism) referred to a government study from Thailand
which estimated from 20,000 to 800,000 children were involved in prostitution in
that country.19 AIDAB (Australian International Development Assistance Bureau)
provided the Committee with an estimate from
... only 2,500 to as many as 20,000-40,000 children under age 16 who are working
in brothels, bars and clubs.20

2.3.4 With the wide variation in the statistics it is clearly nonsensical to estimate
the numbers of children involved. It is sufficient to note that even the smallest
"guesstimate" is appallingly and unacceptably large.
2.3.5 Reliable statistics relating to the numbers of Australians involved in child sex
tourism, or the proportion of Australians compared to other nationals are also
unavailable. A picture can be built up using a number of different sources, but the
Committee realises that it has no reliable data on the size of the problem as it
relates to Australian tourists.
2.3.6 The AFPA (Australian Federal Police Association) informed the Committee
that a recent report noted allegations that networks of Australian paedophiles were
organising child-sex tours of third world countries.21 It is common knowledge that
an Australian tourist visiting Thailand or the Philippines (for example) would be
able to access child prostitutes without any assistance from Australia. The ACS
(Australian Customs Service) has made in excess of 284 seizures of child
pornography at the customs barrier since 1989. Mr Brian Hurrell from the ACS
noted that:
A number of the people the seizures were made from met a profile of travellers who
would most likely fit into the category that this legislation is aimed at.22

18

Ms M Cook, Submissions, p. S100.

19

Ms B McMenamin, Transcript, p. 17. ECPAT provided the Committee with much information
about the problem of child sex tourism. Other organisations involved in addressing the
problem include UNICEF, the International Catholic Chiid Bureau and the International
Abolitionist Federation which holds regional meetings in Africa, Latin America, South Asia and
South East Asia See AIDAB's submission Submissions, p. S107.

20

ibid.

21

AFPA, Submissions, p. S68.

22

Mr B Hurrell, Transcript, p. 122.
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2.3.7 It seems reasonable to suppose that the number of videos seized would
represent only a small proportion of the number of travellers having sex with
children. A small proportion of such travellers would return with evidence of their
conduct, and an even smaller number of these would be apprehended at the customs
barrier.
2.3.8 Material distributed by ECPAT claims that Australian men are amongst the
worst offenders in relation to child sexual abuse in Asia.23 Recent Australian press
reports tend to support this claim.24
2.3.9 Whatever the actual numbers, the Committee is convinced that many
Australian men touring Asia (in particular) are involved in the sexual abuse of
children. Their conduct is morally outrageous and deserves to be criminalised in
Australia. (It is already a criminal offence in the countries in which the conduct
occurs.) In addition to being morally repugnant, such behaviour brings Australia into
disrepute and ought not to be tolerated by Australians at home.
2.4

Foreign Policy Issues

2.4.1 The conduct of Australians overseas impacts on our bilateral and multilateral
relations. One could pose the rhetorical question "Why criminalise conduct outside
Australia which is already subject to the laws of overseas countries?" The answer
relates to Australia's foreign policy.
2.4.2 Australian Governments have long held that human rights and other matters
such as environmental protection, are not matters which can be contained within the
borders of sovereign states. Most witnesses supported some sympathy for a view that
the nations of the world are moving closer to the proposition that some things need
to be dealt with internationally.

23

ECPAT has provided the Committee with a table listing the national origins of 160 cases of
foreign men arrested by Asian police for sexually abusing children. The list begins: USA...40;
Germany...28; Australia...22; England...19; France...1O; Japan...7; Canada...7; Switzerland...5;
Sweden...4; ...

24

See for example the Age, 21 May 1994 pp. 18 and 21, and Sydney Morning Herald, p 22.
In addition Mr Michael Hall cites a study which attempts to estimate the incidence of sex (not
necessarily child sex) tourism:
•between 70 and 80 per cent of male tourists who travel from Japan, the United States,
Australia, and Western Europe to Asia do so solely for the purpose of sexual
entertainment...While [this] estimate is almost certainly on the high side, especially given
contemporary concerns over AIDS, it is likely that sexual entertainment is a major motivating
factor for many male travellers to the region.' C. Michael Hall, University of Canberra, quoting
from his forthcoming book Tourism and Gender, eds Kinnaird, V.H. & Hall, D.R., Belhaven
Press, London, 1994, citing (Gay, 1985, p. 34).
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2.4.3 The Department of Foreign Affairs and Trade stressed the importance of the
legislation in a bilateral and regional context:
We believe this legislation is important in terms of our bilateral relationships with the
Philippines and Thailand as it will improve perceptions of Australia in those countries
and also allow us to do our part in stopping these practices.
This is an issue on which our regional neighbours are looking to Australia to take the
initiative in dealing with Australian citizens engaging in or facilitating criminal acts
abroad.

2.4.4 Senator, the Hon Gareth Evans, the Minister for Foreign Affairs, has
discussed the proposed legislation with Ministers, judges and senior Government
officials in Thailand and the Philippines. He reports that
Thai and Philippine government officials warmly welcomed the Australian
Government initiatives in this field in general, and the legislation currently before
your Committee in particular.
... enactment of the Crimes (Child Sex Tourism) Amendment BiU 1994 can only serve
to improve relations with Thailand and the Philippines and increase our standing ia
the region.26

2.5

Constitutional Basis for Extra-territorial Legislation:
A. The External Affairs Power

2.5.1 The Commonwealth has a two-fold authority for enacting domestic legislation
relating to extra-territorial conduct. The first is the external affairs power specified
in the Constitution (s51). Mr Greg James QC, provided the Committee with
examples of analogous legislation enacted under this head of power. He noted that
The extra-territorial application of the criminal law, particularly to Australians, or
in matters of Australian concern, is no novelty and has been upheld by the High
Court.27

2.5.2 Mr James QC referred the Committee to the Council of Europe's resolutions
on extra-territorial criminal jurisdiction and legislation.28
2.5.3 The Committee accepts that the first line of protection for overseas children
is the relevant local legislation. However, it would be less than realistic to assume
that unilateral action in some foreign countries could be sufficient to deal with the

25

Department of Foreign Affairs and Trade, Transcript, p. 108.

26

Department of Foreign Affairs and Trade, Submissions, p. S47.

27

Mr G James QC, Transcript, pp. 244-245 and Submissions, p. S57.

28

ibid., p. 240.
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problem effectively.29 Mr Stuart Fowler, President-elect of the Law Council of
Australia and Co-Chairman of the First World Congress on Family Law and
Children's Rights held in Sydney in July 1993, noted that regional countries looked
to Australia to assist in the promotion of children's rights because
it was part of our legal tradition that the individual was valuable and had rights ...
That... gave us not only a right but an obligation to lead if so requested.30

Insofar as Australians are part of the problem, Australian law should attempt to
redress the problem.
2.6

Constitutional Basis for Legislation
B. Trealy Obligations

2.6.1 In addition to relying on the external affairs power, the Commonwealth can
find authority for extra-territorial legislation in its obligations under international
treaties. Australia values its role as an active player in the international community.
An alternative basis for creating the proposed offences against children overseas is
the United Nations Convention on the Rights of the Child (refer to paragraph 1.2.2).
2.6.2 The submission from AIDAB stressed the importance of the treaty and noted
that Australia is committed to fulfilling its obligations under the Convention to
protect children from sexual exploitation.31
2.7

Adequacy of the External Affairs Power as Authority for the Bill

2.7.1 Several witnesses commented on the fact that although there existed a twopronged authority for the legislation (the external affairs power as well as the
convention), there was in fact no need to place reliance on the convention. The
external affairs power can stand alone.32
2.7.2 This position was argued by the Attorney-General's Department in order to
avoid any arguments about the exact nature of the provisions in the convention:
The bill is based on the external affairs power. If we put to one side the possible basis
of the rights of the child convention, which takes you to an argument about the exact
thrust of the provisions in the rights of the child convention and whether this is a
reasonable or appropriate way to give effect to obligations and that line of argument,

29

Ms M Cook, Submissions, p. S100.

30

Mr S Fowler, Submissions, p. S62.

31

AiDAB, Submissions, p. S107.

32

See for example Mr G James QC, Transcript, pp. 244-245.
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we have no doubt that the bill is valid with regards to conduct that is geographically
external to Australia on the basis of Polyukhovich.

2.8

Policy Reasons for Legislating EEtra-territorially

2.8.1 While the external affairs power is relevant to the authority for the Bill, the
policy aspects of the legislation are also persuasive. Justice Elizabeth Evatt noted:
... the committee has had sufficient submissions on extraterritoriality to show that
this is well within the power of government. As to the policy of legislating
extraterritoriality, I simply draw attention to the fact that war crimes legislation,
genocide legislation, torture legislation and so on all permit prosecution of
extraterritorial crime. This type of offence really has an international and human
rights flavour to it. It is a shame on us that our citizens participate in it. It is well
comparable with those other crimes against humanity which we should stand up
against when they are committed by our fellow countrymen.34

2.9

The External Affairs Power and Aspects of the Bill Relating to Conduct
within Australia

2.9.1 This issue arises from the inclusion of offences that prohibit benefiting from,
and encouraging, offences under the Bill within Australia. Mr Ian Barker QC
queried whether the prohibition of certain criminal conduct occurring within
Australia is outside the scope of the external affairs power35. Other witnesses also
raised this issue36. However, the Attorney-General's Department submitted that
it has no doubt that conduct within Australia that is directly connected with, or in
the furtherance of, conduct outside Australia is within the external affairs power37.
Mr James QC agreed with this view.

33

Mr G Dabb, Transcript, p. 33.

34

Justice E Evatt, Transcript, p. 294.

35

Mr I Barker QC, Submissions, p. S50.

36

For example Mrs Jan Wade MP, Victorian Attorney-General, Submissions, p. S9.
"... I have always maintained that legislation dealing with associated paedophile activities such
as the promotion of child sex tourism is a matter for State jurisdictions. Travel agents are
licensed under State legislation, and their discipline is also a matter for State legislation."
Mr M Adams QC, was also concerned about the constitutionality of Clause 50DA: Transcript,
pp. 144-145.
Mr J Dowd QC, agreed with Mr Barker QC. Transcript, p. 159.

37

Mr G Dabb, Transcript, p. 33.
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Clearly the Commonwealth has power to legislate provided it is doing so under the external
affairs power for a matter which is an external affair, for matters that occur within Australia
as well as externally38.

2.9.2 For further discussion of the relevant offences, refer to paragraph 4.9.1.
2.10 Issues of Practical DiRlculties Arising from the Bill
A.

Costs of Prosecuting a Case

2.10.1 The Minister's second reading speech provided no details of the costs of
implementing the legislation apart from noting that
It is not anticipated that the Bill will occasion any additional costs to the
Government. The costs of any prosecutions will come from the budgetary allocations
for the Australian Federal Police and the Office of the Director of Public
Prosecutions...

2.10.2 Many witnesses pointed to the short-sightedness of this claim. The
representatives from the Australian Federal Police Association detailed the
additional costs which would be necessary to support the legislation and estimated
that a single prosecution might cost $90,000.40
2.10.3 The Australian Democrats devoted part of their submission to the issue of
costs and called for increased resourcing for the AFP and the DPP (Director of
Public Prosecutions), for funds to establish video link technology and resourcing for
various other programs associated with the problem of child sex tourism.41
2.10.4 Mr Richard Read, Prosecutor for the Queen in Victoria, pointed to the need
for trained specialist enforcement units.42 Other costs associated with the
prosecution might involve the accreditation of interpreters. Even with the use of
video link technology, both prosecution and defence would need to send
representatives to the country in question. The fact that the offences might demand
committal proceedings in some jurisdictions has also been cited in reference to
costs.43

38

Mr G James QC, Transcript, p. 244.

39

Second Reading Speech, p. 8.

40

Australian Federal Police Association, Submissions, pp. S68-70.

41

Senator Sid Spindler, Submissions, pp. S74-75.

42

Mr R Read, Submissions, p. S84.

43

Mr G James QC, Transcript, p. 250.
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Costs of Defending a Case

2.11.1 The Committee benefited from the views and comments of several Queens
Counsel on the subject of the costs of defending a case brought under the proposed
legislation.44 One described the exercise as 'mind-blowingly expensive', noting that
there was a potential for some lawyers and some defendants to deliberately abort
a trial which could cost $400,000 (for example) to remount. The political pressure
engendered by such situations would be considerable.45
2.11.2 Several witnesses commented that if an accused person was eligible for legal
aid, the consequences for the legal aid budget would be enormous. A greater
difficulty is that most accused persons would not be eligible for legal aid. It is
difficult to imagine how Australians could travel overseas and be eligible for legal
aid. The New South Wales Council for Civil Liberties forecast two classes of
defendants: those who could afford a thorough defence and those who would be
forced to rely on the video link.
... video link evidence from overseas should not be permitted because of unfairness
to the accused. It could create two systems of justice: the very wealthy accused may
be able to send experts and investigators over to the foreign country to interview the
principal witness ... but it would disadvantage all those other accused... who would
not have the financial resources to be able to send experts to interview in the country
where the offence allegedly took place.46

2.11.3 It has been suggested that persons tried under the legislation should be given
the same access to legal aid that persons accused under war crimes legislation
have.47 This would have serious repercussions for the legal aid budget but would
go some way to reassuring the civil liberties concerns raised during the hearings on
the Bill.
2.11.4 Both Justice Evatt and Mr Dabb (Attorney-General's Department) considered
the principle in Dietrich would cover the reasonable requirements of the
defendant. Clearly the issue needs to be clarified and a policy on access to legal
aid should be developed by the Government.

44

For example, Mr I Barker QC, Submissions, p. S53.

45

Mr J Dowd QC, Transcript, p. 174.

46

Ms B Schurr, Transcript.p. 200.

47

Mr T CGorman argued that people could find themselves significantly under-resourced
because of the likely need to travel to the country concerned. Transcript, p. 343. The relevant
section in the war crimes legislation is S19 War Crimes Act 1945.

48

Justice E. Evatt and Mr G Dabb, Transcript, pp. 343-344.
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2.12 Practical Difficulties
C.

Problems of the Video Link

2.12.1 While recognising that video evidence is used in Australia to protect the
rights of the child, many witnesses saw problems with the use of this technology
between Australia and another country. The problems raised by witnesses in relation
to the video link related to the practicalities of providing the facilities in overseas
countries, to the costs involved, and to the difficulty of ensuring procedural
safeguards. The fact that others might be in the room with the witness but that this
would not be obvious to viewers in Australia was mentioned in particular.
2.12.2 Most witnesses rejected the concept of determining the age of a child who
might only be seen via video, if the video evidence were to be the basis for
determining the age.
2.12.3 The more optimistic witnesses considered that the problems could be solved:
There have been difficulties raised... with reference to a child being put up before the
video screen who is in fact not the true victim. There is corruption at the other end,
in other words. There are difficulties with identifying children at the other end of the
video link.
I believe those sorts of difficulties can be relatively easily overcome with our
enforcement officers liaising with, say, the Thai authorities, so that there would be
somebody from the Australian Federal Police over there when a case arises like
this.49

2.12.4 The Committee acknowledges that the use of video link is an important
aspect of the enforceability of the proposed legislation but in reconsidering the Bill
the Government should ensure that injustices do not occur because of the use of this
technology.

ensure

S^^ii^
2.12.5 Another issue in relation to videos was whether the technology would be
more appropriately used in committals rather than in trials. It seems likely that both
prosecuting and defence lawyers would travel to the country concerned to gather
evidence for a trial.

49

Mr R Read, Transcript, p. 210.
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Collecting Evidence of the Proscribed Conduct

2.13.1 Australia has mutual assistance treaties with several of the countries which
might be relevant to the application of the proposed legislation/These treaties will
be helpful, but cannot be expected to overcome the considerable practical difficulties
which will have to be overcome in order to enforce the legislation. Ms Margie Cook,
who knows the situation in some regional countries has identified
the difficulties of working undercover in a country where physical characteristics and
cultural differences clearly identify such investigators;50

2.13.2 Ms Cook considers that evidence could be collected by working with NGOs,
child-care workers and trusted law enforcement sources.51
2.13.3 Australian Federal Police stationed in various overseas countries could also
be a source of evidence of the conduct of Australians overseas. If advice on the travel
plans of known paedophiles could be given to the posts local authorities could be
advised to investigate and take action if required.52
2.13.4 The Committee acknowledges the difficulties of gathering evidence (for the
prosecution) and is concerned that these difficulties should not be used to excuse
lesser standards of fairness than a person accused of a crime which is committed in
Australia might expect,
2.13.5 The Anti-slavery Society has pointed out that Australia is already involved
with other countries in mutual cooperation in various operations relating to law
enforcement, extradition and the suppression of the trade in narcotic drugs. The
eradication of sex involving children is consistent with these activities. Indeed the
lack of Australian support in combating child sex tourism may adversely affect
cooperation in other areas.53
2.13.6 Obtaining evidence of proscribed conduct within Australia will not pose
particular technical problems. However, the Committee notes that there may need
to be negotiations between state and federal authorities regarding the collection of
evidence within Australia.

50

Ms M Cook, Submissions, p. S104.

51

ibid.

52

Information extrapolated from attachment to Department of Foreign Affairs and Trade,
Submission 34.

53

Anti-slavery Society, Submissions, p. S262. The Anti-Slavery Society consists mostly of
barristers and solicitors. It is dedicated to the eradication of slavery, and institutions and
practices similar to slavery, in South-East Asia, ibid., p. S246.
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2.14

Practical Difficulties
Justice

2.14.1 One of the more serious concerns raised during consideration of the Bill is
the fact that neither prosecution nor defence has the same control over witnesses
that would apply within the Australian jurisdiction. Witnesses who will be giving
evidence by video link will not be able to be compelled. For such witnesses perjury
cannot be punished and the crime of perverting the course of justice will not exist.
2.14.2 The Committee has been told that the possibility of the false accuser is all
the more likely in such a situation. Several witnesses raised the possibility of
blackmail as a real possibility in the absence of Australian courts being unable to
impose penalties for false evidence.
The proposed bill will create opportunities for blackmail. The consensual purchase of
sex with persons over 16 is not prohibited. Anyone engaging in those sexual
encounters runs a blackmail risk — indeed, as does anyone who innocently has his
photograph taken with an under 16 foreigner.

2.14.3 The Committee considers that these problems should be taken into account
in relation to the Bill, but notes that not all witnesses identify blackmail as a
problem peculiar to this legislation.55
2.15

Practical Difficulties
F.

The Age of the Child

2.15.1 In many overseas countries reliable documentary evidence on the age of the
child may be difficult to obtain. The Bill in its present form allows the jury to
estimate the age of a child when the judge is unable to determine the age. The
Committee took evidence from an eminent professor of paediatrics on the possibility
of determining the age of a child with expert evidence. Professor Bode is one of the
foremost authorities in Australia on the growth and development of children.56 The
professor stated that it was possible to establish the state of (skeletal) maturation

54

Mr! Barker QC, Submissions, p. S55.

55

Mr G James Qc, for example, commented that the risk of blackmail is no greater than the risk
in Australia. Transcript, p. 248.

56

Professor Bode became the director of the Prince of Waies Children's Hospital in 1990. He
was previously professor of paediatric endocrinology and metabolism at Harvard UniversityHis speciality of paediatric endocrinology relates to 'hormones and basically growth and
development1. [Transcript, p. 178] His overseas experience extends to India, Africa and South
America [Transcript, pp. 184-185].

