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1.1 Background
1.1.1 The Employment Services Bill 1994 (the main Bill) and the Employment
Services (Consequential Amendments) Bill 1994 were introduced to the House of
Representatives and read a first time on 30 June 1994. The second reading debate
was held on 24 and 25 August with the Bills being referred to the Legal and
Constitutional Affairs Committee at the adjournment of the debate. In addition to
the Bills themselves 'the amendments, new headings and new clauses to be moved
on behalf of the Government' in relation to both Bills were also referred to the
Committee.1
1.1.2 The main Bill deals with the provision of services. It does not, in itself,
establish labour market programs but it is an approach to delivering labour market
assistance to job seekers. The provision of employment services will continue to be
free of charge to job seekers.
1.2 Development of the legislation
1.2.1 In May 1993 the Committee on Employment Opportunities was established
to review assistance measures and labour market interventions in the context of the
Government's economic and social objectives. The Committee conducted extensive
consultations with the community through a telephone 'hotline', written submissions
and a series of meetings in each State and Territory.
1.2.2 That consultative process generated 2,200 responses from a variety of
individuals and organisations, including members of the public, employers and
industry bodies, community organisations, all levels of government and education
and training providers.
1.2.3 The Committee on Employment Opportunities presented its Green Paper,
Restoring Full Employment, to the Government in December 1993. The paper
proposed that the introduction of case management would assist the placement of
long-term unemployed people into work and that non-government organisations
should have an increased role in providing counselling and training assistance to
unemployed people.
1.2.4 The Green Paper was followed in May 1994 by the White Paper on
Employment and Growth, Working Nation. The White Paper announced a range of
initiatives to achieve the Government's objectives of promoting economic growth and
ensuring that those who are most disadvantaged in the labour market share in the
benefits of recovery.

House of Representatives Hansard, 25 August 1994, p. 366.
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1.2.5 Centra] to the White Paper's initiatives is the reform of labour market
assistance. Major changes to the way in which services are delivered to unemployed
people are introduced through the main Bill. These changes include:
(a)

the introduction of competition to the delivery of case management
services;

(b)

the establishment of the Employment Services Regulatory Authority
(ESRA) to set up and regulate the case management system; and

(c)

the establishment of Employment Assistance Australia (EAA), the
Government's case management organisation.

1.2.6 Accompanying the main Bill is the Employment Services (Consequential
Amendments) Bill 1994 (the Consequential Amendments Bill). This Bill provides for
amendments to be made to the:
(a)

Employment, Education and Training Act 1988;

(b)

Freedom of Information Act 1982;

(c)

Ombudsman Act 1976;

(d)

Privacy Act 1988; and

(e)

Social Security Act 1991.

1.2.7 The main Bill as introduced, is amended by 44 Government amendments. Both
the main Bill and the Consequential Amendments Bill, according to the Department
of-Employment, Education and Training (DEET), were the subject of consultations
with the Attorney-General's Department (AGD), the Department of the Prime
Minister and Cabinet (PM&C), the Department of Social Security (DSS), Australian
Archives and the offices of the Privacy Commissioner and the Commonwealth and
Defence Force Ombudsman.2
1.2.8 Two sets of proposed amendments to the Consequential Amendments Bill
have been put forward. The first set of amendments provides for '. . . provisions
relating to extension of the Freedom of In formation Act 1982 and the Privacy Act
1988 to operate in an alternative way to the current provisions of the Bill.'3
1.2.9 The second set of amendments is necessary to 1 . .. address difficulties created
by recent amendments to the Social Security Legislation Amendment Bill (No 2) 1994.A
z

DEET, Submissions, p. S18.

3

Employment Services (Consequential Amendments) Bill 1994, Supplementary Explanatory
Memorandum, p. 2.

4

Employment Services (Consequential Amendments) Bill 1994, Additional Supplementary
Explanatory Memorandum, p. 2.
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They concern changes to the reciprocal obligations of persons receiving certain
allowances under that Act.
1.2.10 The main Bill provides for the making of thirteen disallowable instruments
that contain much of the finer detail of the operations of the main Bill. The
Committee encountered some difficulty in its consideration of the Bills because the
disallowableinstruments-were notavailable-forthe Committee's deliberations. The
issue of the use of these disallowable instruments is discussed in Chapter 3 of the
report.
1.3 Principal innovations of the Bills
1.3.1 The main Bill establishes EAA and ESRA and clause 8 of the Bill reestablishes the Commonwealth Employment Service (CES). The CES operated
previously under Part VI of the Employment, Education and Training Act 1988
which is repealed by the Consequential Amendments Bill.
1.3.2 ESRA is an independent statutory authority established to set up and regulate
the case management system and advise the Minister independently of DEET. ESRA
will encourage and facilitate competition with the DEET-based case management
organisation, EAA. ESRA will monitor EAA and contracted case managers (CCMs)
and report to the Minister on the operations of EAA and CCMs, including
arrangements to pay EAA for case management services.
1.3.3 EAA will be formed from the areas of the CES that are currently providing
intensive assistance to long-term unemployed and disadvantaged job seekers. EAA
will still form a part of DEET but will not remain as part of the CES structure,
although co-location of services may occur. The Secretary of DEET will be the
National Director of EAA and EAA will report to both DEET and ESRA. EAA will
handle the majority of case managed clients in the first few years of operation of the
case management system. The flow chart at Figure 1 (prepared by DEET) provides
a graphic representation of these organisations and their relationships.
1.3.4 The next chapter of this report describes in detail the case management
system and explains how the new arrangements differ from current processes and
procedures.
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Roles and Responsibilities of the entities involved in the Case Management System
The diagram below places in context the main organisational entities associated with the
provision of services within the case management system and describes their principal
functions.

Minister
reports to Parliament
determines principal policy

ESRA
monitors/evaluates CM System
promotes CCM entry
accredits CCM operations
determines codes of practice
investigates complaints
pays CCMs

DEET
reports to Minister
develops operational poiicy
for EAA and CES
manages CES and EAA

CES
registers Jobseekers
manages CM referral process
manages LMP interventions
applies Activity Test
maintains vacancy database
transacts with DSS

Employment Assistance
Australia

/ ,

Contracted Case
Managers
Case Managers:
" assess clients
* negotiate Case Management Actvitity Agreements
* manage progress against pian
* canvas employment/match against vacancies
* report to CES/ESRA as required
' submit claims for payment (CCM only)
Key
Major lines of management control
Reporting Obligations
'

Jobseeker Referral
Regulatory and information Requirements
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1.4 Outline of the main
1.4.1 The principal provisions of the main Bill are:
(a)

the establishment of the Commonwealth Employment Service (CES)
(i)

(b)

the establishment of Employment Assistance Australia (EAA)
(i)

(c)

(d)

previously established under, the Employment, Education and
Training Act 1988 and removed from that Act by the
Consequential Amendments Bill

DEET's case management organisation formed from part of the
CES

the establishment and regulation of the case management system
(i)

case managers will have the function of assisting participants
(long-term unemployed or those at risk of becoming so) to find
employment

(ii)

while the system will impose obligations on the case managers
it will require reciprocal commitments from participants - in
particular, participants will be required to enter a case
management activity agreement

(iii)

case managers may be in the public sector (including the EAA)
or non-government agencies may enter into contracts to provide
case management services

the establishment of the Employment Services Regulatory Authority
(ESRA)
(i)

ESRA will be an independent statutory authority responsible for
regulating the case management system

(ii)

ESRA will have the power to investigate matters relating to the
operation of the case management system

(iii)

the agency will be located within the Employment, Education
and Training portfolio but will be independent of the
Department of Employment, Education and Training.
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1.5 Outline of the Consequential Amendments Bill
1.5.1 The principal provisions of the Consequential Amendments Bill are:
(a)

the establishment of the CES is moved from Part VI of the
Employment, Education and Training Act 1988 to clause 8 of the
Employment Services Bill

(b)

the Commonwealth Ombudsman is given power to investigate
complaints about contracted case managers
(i)

the Ombudsman can refer complaints to ESRA if she/he thinks
it more appropriate

(c)

the Freedom of Information Act 1982 is amended to extend the public's
right of access to documents relating to case management services held
by (non-government) contracted case managers

(d)

the Privacy Act 1988 is extended to contracted case managers in
connection with the provision of case management services

(e)

the Social Security Act 1991 is amended to permit the disclosure of
information to contracted cases managers and to permit crossreferencing notes to be inserted

1.6 The proposed amendments to the Bills
1.6.1 As noted in 1.1.1 the Committee has had referred to it not only the two Bills
.but also -the amendments to be moved on behalf of the Government. The
amendments consist of twenty-one pages of amendments to the main Bill and two
sets of amendments (about fourteen pages in all) to the Consequential Amendments
Bill.
1.6.2 The amendments to the main Bill and the first two pages of amendments to
the Consequential Amendments Bill were available throughout the Committee's
consideration of the Bills. The majority of amendments to the Consequential
Amendments Bill were received by the Committee on 7 September, well after the
public hearings. This has made it very difficult to subject these amendments to
proper scrutiny, although the Committee has been able to receive some comments
on them.
1.6.3 The large number of amendments has resulted from the haste with which the
legislation was prepared. The haste in turn was occasioned by the desire to have the
legislation in place in time to establish ESRA (to replace the Interim ESRA) by
January 1995. A further feature of the legislation, arising at least in part from the
speed with which the Bills were drafted, is the amount of detail left to be provided
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in disallowable instruments.5 The Committee is firmly of the view that some of this
detail should be incorporated into the primary legislation but accepts that it is
impractical to do this until the legislation has been in operation for some time. This
matter is explored further in section 3.8 of this report.
1.6.4 While there might be good reasons to introduce the legislation as quickly as
possible, it. is johyiously., unsatisfactory.,from.the point of view of scrutinising the
legislation. The Committee encourages departments to allow adequate time to
produce the best possible draft legislation before introducing it to the Parliament.
1.7 The reference of the Bills to the Committee
1.7.1 This is the third time this Committee has provided advisory reports on bills
to the House, but it is the first time the Committee has been asked to consider bills
outside the law and justice portfolio.
1.7.2 Initial discussions on referring the Bills focussed on legal issues such as the
privacy implication of extending aspects of the freedom of information, Ombudsman
and privacy legislation to the private sector.6 This Committee has had a longstanding interest in the protection of confidential information held by the
Commonwealth and has a general reference on the topic.
1.7.3 The Committee considered whether its report should be limited, in the main,
to questions of a legal nature arising from the Bills. It rejected this narrow
treatment of the Bills on two grounds. First, such an approach would be of doubtful
value to the House which referred the Bills in total. In addition there would be a
high likelihood of another committee being asked to consider the Bills, involving a
duplication of effort and expense which might be avoided if this report satisfies the
needs of both Houses. In this context the Committee notes that the Bills were
referred by the Selection of Bills Committee in the Senate to the Senate Standing
Committee on Employment, Education and Training. Activity on the Senate
reference has been postponed because of the duplication of work with this
Committee's reference.
1.8 Structure of the advisory report
1.8.1 The remainder of this advisory report deals with the issues arising from the
Bills in two sections: general issues (chapter 2) and legal issues (chapter 3). The
report concludes with an amalgamated list of recommendations.

Mr Ruddock commented "So far it is really a shell. Until we see tts internal workings, we will
not know a great deal about it." House of Representatives, Hansard, 24 August 1994, p. 260.
Dr David Kemp, the Opposition spokesperson on employment noted that many of the
important issues in the legislation are of a legal character and it is therefore appropriate that
the Bills be considered by the legal committee.
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1.9 Support for the BiUs
1.9.1 Some members have expressed concern at the proposal that the EAA be
established separately from the CES. The requirement for continuity in the
oversight of employment, education and training for the long term unemployed is
recognised. Those expressing these concerns questioned whether such continuity
could be equally well provided by restructuring within the CES, where face to face
contact with unemployed persons is of such importance. However, on balance the
Committee accepts the proposed structure of the case management system.
1.9.2 The Bills attempt to deal with an important issue of prime concern to all
Australians. The Committee supports the thrust of the Bills, and notes that the
evidence expressed support for the objectives of the Bills.
Recommendation 1
Tho Committee recommends that the Bills be passed by the House after the
acceptance of this report.

General issues

2.1 Introduction
2.1.1 The submissions received by the Committee expressed strong support for the
introduction of the case management system, while acknowledging the complexity
of implementing an initiative that has not been tried elsewhere. The introduction
of a competitive environment for the delivery of services to unemployed people was
also generally supported.
2.1.2 This chapter of the report focuses on:
(a)

case management;

(b)

the differences between case management and the current system for
delivering employment services;

(c)

particular issues relating to service delivery;

(d)

the concept of operating in a competitive environment; and

(e)

the notion of reciprocal obligations and the consequences of breaching
obligations.

2J2 Case management
2.2.1 The case management approach established by the Bill is strongly supported
as a strategy for assisting unemployed people. The Welfare Rights Centre
'.'.'. supports the Government's intention to provide a case management system'7
and the Australian Council for Social Services (ACOSS) is '. . . strongly supportive
of the directions proposed by the Government in the White Paper'.8
2.2.2 Disabled Peoples' International (Australia) [DPI(A)3 '. . . supports the broad
thrust of the legislation, and in particular the introduction of the case management
approach'9 and '. . .the introduction of case management. . . has been welcomed by
ACROD members'.10
2.2.3 Case management services are defined in the Bill at clause 30(1) as 'assisting
a participant in the case management system to find employment1. The ESRA Board
is empowered to make a written determination extending or contracting the meaning

7

Welfare Rights Centre, Submissions, p. S1.

s

ACOSS, Submissions, p. S28.

9

DPI(A), Submissions, p. S36,

10

ACROD, Submissions, p. S50.

Employment Services Bills 1994

ascribed to 'case management services', which would form one of the thirteen
disallowable instruments created by the Bill.
2.2.4 The Explanatory Memorandum to the Bill sheds more light on the nature of
case management. It describes case management as:
. . . a one-to-one service provided by a case manager... to assist job seekers . .. back
into employment of a lasting n a t u r e . . . . Case managers will provide counselling and
job search assistance. This will be supported by access to programs, vocational
training, relevant remedial courses in literacy, numeracy or English language skills
and community-based work experience or subsidised employment.

2.2.5 DEET's supplementary submission to the Committee provided an extended
definition of case management services that includes:
(a)

identification and assessment of a job seeker's employment aspirations,
capacities, needs and barriers to employment;

(b)

negotiating a return to work plan as part of a CMAA;

(c)

active and regular assistance to each job seeker, including job
placement assistance and post-placement assistance;

(d)

monitoring and reporting activity agreement breaches to the CES;

(e)

maintaining and storing proper records; and

(f)

reporting to ESRA.12

2.2.6 DPI(A) believes that the model in the legislation is not a case management
model, which it believes is characterised by clearly defined roles and responsibilities
that apply equally to the case manager and the person whose case is being
managed. DPI(A) is also of the opinion that case management as a process
requires great flexibility and that it is very difficult to legislate for this flexibility.14
The Committee recognises DPI(A)'s concerns but believes that the case management
model traditionally used by organisations such as DPI(A) will have to be adapted to
this new purpose and may not, therefore, fit any existing model. The Committee
agrees that flexibility is necessary and notes that the use of disallowable instruments
to specify much of the detail of the Bill will allow sufficient flexibility for processes
to be adjusted over time.
2.2.7 ACOSS ' . . . strongly endorses the explicit identification of employment as the
objective . . . ' for the case management process but recognises that it may take some
11

Employment Services Bill, Explanatory Memorandum, pp. 4-5.

12

DEET, Submissions, pp. S72-73.

13

DPI(A), Submissions, p. S145.

14

DPI(A), Submissions, p. S146.
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time to achieve this outcome for many unemployed people.15 ACOSS recommends
that the definition of case management services be adjusted to reflect the primary
support role of the case management function. Its suggested definition of the
function of case management is ' . . . the process of assisting (disadvantaged or longterm unemployed people) to become job ready and subsequently to maintain secure
employment'.16
2.2.8
The Committee notes that additional information concerning case
management will be included in the disallowable instrument and this issue is
discussed further in chapter 3. The Committee feels however, that the definition in
the Bill does not highlight sufficiently the case manager's responsibility for assisting
the job seeker to maintain as well as to secure employment.
Recommendation 2
The Committee recommends that the definition of case management services
in the Bill be adjusted to reflect more accurately the case manager's
responsibility to assist job seekers both to find and to maintain secure
employment.

A. Eligibility
2.2.9 Eligibility for participation in the case management system is not specified in
detail in the Bill, but is the subject of another disallowable instrument.17 The
Minister may make a determination relating to specific classes of persons and the
Employment Secretary, or his/her delegate, may determine that a specified person
^becomes a participant in the system at a specified time. The White Paper, Working
Nation, identifies potential participants18 and the DEET submission to the
Committee19 listed as eligible for case management:
(a)

registered job seekers who are assessed during their first 12 months of
unemployment as being at high risk of becoming long-term
unemployed;

(b)

registered job seekers who have reached 52 weeks or more of
continuous CES registration as unemployed;

15

ACOSS, Submissions, p. S30.

16

ACOSS, Submissions, p. S30.

17

Employment Services Bill, clause 21(3).

18

Working Nation 4 May 1994, p. 129.

19

DEET, Submissions, p. S22.
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2.2.18 DPKA) expressed concern that people with disabilities would be excluded
from the Job Compact.31 The Bill provides for the Minister to make a written
determination that is a disallowable instrument specifying Job Compact eligibility.
The Committee believes that the Minister should consider the needs of people with
disabilities when determining eligibility for the Job Compact.
C. Measurement of outcomes
2.2.19 According to evidence given to the Committee by the Chairperson of ESRA,
Mrs Kirner, case managers will be paid a case management fee when the job seeker
is taken on, and a placement fee, three months after a person is placed. Mrs
Kirner explained that the total fee would be between $250 and $1,000, according to
the job seeker's characteristics. Mrs Kirner identified four key outcomes:
(a)

full-time employment;

(b)

part-time employment;

(c)

full-time education or training that is not an LMP; and

(d)

White Paper initiatives, such as New Work Opportunities or
NETTFORCE traineeships.33

2.2.20 The Committee understands that some of the programs that will be covered
by New Work Opportunities or the Job Compact include the Jobskills and LEAP
initiatives. These programs use brokers to arrange training and employment
placements. The Committee is concerned that the Commonwealth may pay a case
manager for arranging a placement that a broker is also paid to organise. This
-possible 'double dipping' may also occur with initiatives other than those mentioned
here.
2.2.21 Concern was expressed during the hearings about reclassification of the
Jobskills and LEAP programs that has the effect of altering the status of program
participants.34 Prior to the introduction of the Bill, participants in these programs
were considered to be unemployed during their Jobskills or LEAP placement and
thus retained eligibility for LMP assistance at the end of their program. The Bill has
the effect of changing this status, so that the participant is considered to be
employed during the program placement and may, therefore, no longer be eligible
for program assistance at the end of the placement. This change in status also allows
a CCM to be paid for a placement in these programs.

31

DPI(A), Submissions, p. S37.

32

Mrs J. Kirner, ESRA, Transcript, p. 10.

33

Mrs J. Kirner, ESRA, Transcript, p. 10.

34

Employment Services Bill, clause 32(2) (d) and (e).
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2.2.22 Mr Brain expressed particular concerns about eligibility for the Jobstart
program following a Jobskills or LEAP placement. He stated that:
. . . by considering these individuals as being employed . . . they then lose their
entitlement to additional support. . . particularly the jobstart program.. - What this
means is that a person who is disadvantaged conies into case management and they
can be put into either of these two programs . . . and the impact would bear directly
- on "them once they conclude 'that course of action: they would then lose their
entitlement to jobstart. We know we can take the successful placement rate from
jobskills from 40 per cent to 80 per cent by use of the jobstart subsidy.

2.2.23 DEET explained in its supplementary submission that the change brings
Jobskills and LEAP into line with other employment based LMPs. DEET also stated
that:
. .. job seekers who become unemployed at the completion of [a] job placement under
LEAP, Jobskills, Jobstart, National Training Wage or New Work Opportunities as
part of the Job Compact will be entitled to thirteen weeks intensive job search
assistance following their Job Compact placement.

2.2.24 DEET further noted that job seekers re-registering with the CES will go
through normal registration processes, where they will be assessed to determine if
they are at high risk of becoming long-term unemployed. In that case, they will
become eligible immediately for case management and most labour market programs.
Recommendation 4
The Committee recommends that ESRA and DEET examine closely the
payment for outcomes, particularly payment for placement into subsidised
employment, to ensure that Commonwealth funds are being expended
appropriately and that the Commonwealth is not paying twice for an
individual placement to be arranged.

D. Quality of outcomes
2.2.25 Mr Ramsay from the Aboriginal and Torres Strait Islander Commission
(ATSIC) noted that"... in remote communities, isolated from the mainstream labour
market, it should be recognised that case management and job compact may not
deliver lasting job outcomes'.37

35

Mr I. Brain, Brotherhood of St Laurence, Transcript, pp. 89-90.

36

DEET, Submissions, p. S81.

37

Mr J. Ramsay, ATSIC, Transcript, p. 110.
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2.2.26 The ACT Chamber of Commerce and Industry Ltd in its submission
recognised the focus on job placements and felt that there is '. . . little incentive or
recognition for ensuring a level of quality in the placement which takes into account
the real needs of both the unemployed and the employer'.38 It also felt that it was
'. . . unclear as to when it would be considered that the Case Manager's
responsibility for a client has ceased'.39 Mrs Kirner stated that ESRA '. . . will not
be setting a limit on the length of time people are case managed' but expected that
'. . . the average length of time might be about six months'.40
2.2.27 The Committee considers that measurement of the quality of a job placement
is not possible as the match between a person and her/his employment involves a
variety of intangible elements. The government amendments to the Bill provide that
a person is required to '. , . accept any offer of paid work, other than work that is
unsuitable'.41 Government amendment number 16 proposes a new provision at
32C(1) that defines 'unsuitable work1. The Committee notes that the appeal and
review processes that the Bill provides for will ensure that participants who may be
coerced into unsuitable employment have recourse to a review of any decision made
about them. The Committee acknowledges the point made by Mr Ramsay and agrees
that outcomes in rural and remote areas may be difficult to obtain.
2.2.28 ESRA will need to take into account the difficulties of obtaining outcomes in
rural and remote areas when measuring the success of case management
organisations.
Recommendation 5
The Committee recommends that ESKA's measurement of outcomes take into
consideration:
(a)

the difficulty of obtaining outcomes in rural and remote areas;
and

(h)

the need to maintain services in these areas, regardless of their
cost-effectiveness.

2.3 Changes to current processes
2.3.1 The introduction of case management and competition in service delivery are
departures from current arrangements. The CES is responsible currently for
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providing all assistance to long-term unemployed job seekers and those at risk of
becoming long-term unemployed. These groups will now, through the passage of the
Bills, be able to access additional assistance from community or private sector
providers who contract to ESRA to provide case management services. A publiclyfunded case management organisation, EAA, will be formed from part of the CES
but will be separated in management and costing structures from mainstream CES
services... EAA_may. remain-co-located with CES offices but will be responsible to
DEET and also report to ESRA, from whom it and all other case managers will
obtain funding.
2.3.2 Some members of the Committee considered that the integrated approach of
case management should lessen the problem that some long term unemployed
identified, in which different people in the CES arranged for them to undertake
numbers of courses, which did not, in the end result in employment.
2.3.3 Current arrangements require job seekers to enter into Job Search Activity
Agreements in certain circumstances and Newstart Activity Agreements after 12
months' receipt of Job Search Allowance. The proposed legislation provides for
CMAAs to supersede these other forms of agreement. The relationship between
CMAAs and Newstart Activity Agreements is however, somewhat unclear. This issue
is discussed further at paragraph 2.6.16.
2.3.4 The jurisdictions of the Ombudsman and of the Privacy Commissioner are
extended by the Bill to cover contracted case managers. The extension of the
administrative law package to 'outsourced' community or private sector case
managers will require these organisations to adhere to legislation that is
traditionally associated with public sector activities.
2.3.5 The Committee recognises that adherence to some pieces of legislation will be
a new experience for many case management organisations. The ACT Chamber of
Commerce and Industry Ltd argued that a potential case manager's administrative
overheads could be prohibitively expensive:
The cost to a single, private Case Manager of getting a legal opinion on bis or her
obligations against (the Privacy Act, the FOIAct and the Ombudsman Act) may be
out of all proportion to the remuneration for the service they provide.42

2.3.6 The Chamber of Commerce also expected that there would be problems with
case managers adjusting to their multiple responsibilities, such as those to the client,
DEET, ESRA and the employer.43 The Committee accepts that attention will have
to be paid to an education and training strategy for potential case managers and
discusses this issue further in Chapter 3.
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2.4 Area Consultative Committees
2.4.1 The Bill provides for the establishment of Area Consultative Committees
(ACCs) at clause 11(2) but does not specify the role or purpose of these committees

