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The merger and misuse of market power provisions of the Trade Practices Act 1974
have been the subject of much recent controversy and debate. That debate has
focused on whether the existing legislation adequately protects, in its widest sense,
the public interest. This report presents the findings of an inquiry by the House of
Representatives Standing Committee on Legal and Constitutional Affairs into the
legislative controls over mergers, takeovers and monopolies.
The Committee thanks all interested individuals and organisations for their assistance
and support during the inquiry. In particular, the Committee acknowledges the
significant contribution made by those who participated in the workshop held in
Canberra in October 1988.
The Committee would like to thank Ms Claire Dalla-Costa, who was seconded from
the Attorney-General's Department, and Mr Gary Healey, who was seconded from
the Department of the Treasury, for their assistance in the preparation of this
report. The Committee is also grateful for the specialist advice provided by Ms Anne
Hurley.
As Chairman, 1 would like to thank the Deputy Chairman, Mr Philip Ruddock, MP,
and my fellow Committee members for the time and commitment they devoted to
the inquiry. Thanks are also due to the Secretary of the Committee, Mr Jon
Stanhope, as we!! as to Mr Andres Lomp and Ms Natalie Raine.
This report will contribute to a greater awareness of the legislative and
administrative controls necessary to ensure a genuine and robust competitive
environment in Australia. Adoption of the recommendations will help to ensure a
continued commitment to the consideration of public interest issues in the
implementation of Australian trade practices legislation.
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To examine and inquire into the adequacy of existing legislative controls over
mergers, takeovers and monopolisation with particular reference to:
1)

the extent of control of mergers, takeovers and monopolisation
necessary to safeguard the public interest;

2)

adequacy of existing legislation;

3)

the role and effectiveness of the Trade Practices Commission in its
implementation of Sections 46 and 50 of the Trade Practices Act
1974.
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The Committee notes that while economic arguments are being used either in
support of the existing framework of competition policy or to advocate reforms, the
lack of definitive empirical evidence creates difficulties in assessing the adequacy of
that policy or the appropriateness of any reforms.

with the Australian Bureau of Statistics, establish from existing sources of
information a minimal set of Sine-of-business data for use by the Trade Practices
Commission and, where possible, private researchers.
The Committee also recommends that the Australian Bureau of Statistics use
existing sources of information to regularly update and publish industry
concentration statistics, (paragraph 3.4.12)

The Committee does not believe that sufficient evidence has been presented to
support the need for a major redrafting of section 46 of the Trade Practices Act
1974. In addition, white it was suggested in some submissions that minor
amendments to the Act may bring about improvements in the law, the Committee
considers that a compelling case has not been made out to warrant such
amendments.
As a result of the evidence before it and in light of the decision in the Queensland
Wire Industries case, the Committee is not convinced that the existing provisions of
section 46 of the Act are not capable of achieving the purposes for which they are
intended. This finding is based on the presumption that the Trade Practices
Commission will have both sufficient resources and the capacity to actively enforce
the existing provisions.

XVM

to be in contravention of section 46. (paragraph 4.6.34)

The Committee considers that it would not be prudent to introduce a scheme of
pre-merger notification, which would have significant resource implications for the
Trade Practices Commission and could impact on the effective administration of
trade practices iaw in Australia.

introduced into the Trade Practices Act 1974. (paragraph 5.3.15)

The Committee is of the view that there is, at this stage, insufficient justification to
recommend any amendments to the dominance test in section 50 of the Trade
Practices Act 1974. The modified approach to merger regulation by the Trade
Practices Commission, as outlined in its statement of Objectives, Priorities and Work
Program for 1988/89, should be allowed sufficient time in which to demonstrate its

xvni

The Committee considers that the re-introduction of the right to private injunctive
relief in merger cases will bring significant additional resources to the enforcement
of the merger provisions of the Act. It will facilitate the testing of section 50 by
ensuring that resources other than those of the Trade Practices Commission can be
directed towards the enforcement of the existing provisions. However, the
Committee favours the imposition of some restriction on the range of private
litigants who may apply for injunctive relief in merger cases.

to mergers be re-introduced to the Trade Practices Act 1974, but that takeover
targets and associated persons should be excluded from this right.
(paragraph 5.5.27)
Role and effectiveness of the Trade Practices Commission

The Committee welcomes the modified approach to merger regulation by the Trade
Practices Commission, as announced in its statement of Objectives, Priorities and
Work Program for 1988-89. The Committee considers that there should be a
consistent and standardised approach to the public scrutiny of public benefit issues
in merger regulation.

mergers with the potential for market dominance, to ensure that the process of
assessing nes public benefit is exposed to public scrutiny, (paragraph 6.2.12)

The Committee considers that legislative recognition of the existing informal
consultative process for mergers would provide significant advantages in terms of
public accountability considerations, the effectiveness of undertakings entered into as
part of the process and the effectiveness of cost recovery measures.

The Committee recommends that the Trade Practices Act 1974 be amended so as to
provide legislative recognition of the informal consultative process currently
utilised by the Trade Practices Commission in relation to mergers.
The Committee also recommends that, should the Government adopt the
Committee's recommendation on reintreduction of the private right to injunctive
relief in merger cases, the Trade Practices Commission be empowered, as part of
the legislatively recognised merger consultative process, to grant immunity from
merger enforcement action, including action by private litigants, subject to the
basis of false or misleading information, (paragraph 6.2.20)

The Committee considers that the existing process of merger authorisation allows for
sufficient public scrutiny of mergers with the potential for market dominance.

retained in its existing form, (paragraph 6.3.8)

Undertakings on merger matters
The Committee considers that there would be significant benefits in amending the
Trade Practices Act 1974 so as to provide statutory remedies in relation to breaches
of undertakings given to the Trade Practices Commission in relation to merger
matters.

The Committee recommends that the Trade Practices Act !974 be amended so as to
provide remedies in respect of breaches of" undertakings entered into both in
connection with the merger authorisation process and the recommended
legislatively recognised merger consultative process, (paragraph 6.4.12)

Disclosure of information on mergers
The Committee considers that the absence of publicly available information in
relation to merger matters considered outside of the authorisation procedure has
contributed to the level of criticism generated in recent years as a result of

controversial mergers and has also created some difficulties in assessing the
effectiveness of the Trade Practices Commission in the performance of its functions
with regard to merger control.

The Committee recommends that the Trade Practices Commission extend the use
of Us public register for merger authorisations to cover all merger matters
considered under the consultative process, subject to appropriate confidentiality
provisions.
The Committee also recommends that all merger matters considered by the Trade
Practices Commission be placed on the public register within twelve months,
unless the Trade Practices Commission declares that the matters should be
excluded from the register for reasons of confidentiality or other sensitivity. In
such cases, the matters should be placed on the public register once they cease to
be confidential or sensitive, (paragraph 6.5.11)

The Committee views with concern claims by the Trade Practices Commission that
requirements imposed by other legislation may overlap with section 50 of the Trade
Practices Act 1974 and impede the Trade Practices Commission's administration of
those provisions.

The Committee recommends that the Attorney-General develop appropriate
procedures to improve co-ordination between the Trade Practices Commission and
other regulatory agencies which deal with various aspects of mergers.(paragraph
6.6.14)

The Committee considers that the Trade Practices Commission, as the regulatory
agency responsible for the administration of competition policy in Australia, should
not simply provide symbolic reassurance to the community, but should actively
monitor and pursue all matters which impact on competition in Australia.

The Committee recommends that the Trade Practices Commission maintain a
pro-active approach to the regulation of the merger and misuse of market power
provisions of the Trade Practices Act 1974. (paragraph 6.7.4)

XXI

The Committee considers that it would be desirable to implement cost recovery
measures in relation to both the authorisation and consultative process for mergers.

of the Trade Practices Act 1974. (paragraph 6.8.10)
The Committee endorses the view that Australia must be prepared to make the
essential investment in effective administration of competition law. If sufficient
resources are not made available to the Trade Practices Commission, in order that it
can pursue a pro-active role in the administration of Australian competition policy,
then consideration may need to be given to strengthening the merger and misuse of
market power provisions of the Trade Practices Act 1974,

approach to be maintained, (paragraph 6.8.16)

The Committee considers that the Federal Court's role in the resolution of matters
under Part IV and related provisions of the Trade Practices Act 1974 should be
retained, but that there are a number of possible avenues for enhancing the
effectiveness of the Court in this area.

The Committee recommends that the role of the Federal Court of Australia in the
resolution of matters under Part IV and related provisions of the Trade Practices
Act 1974 be retained, but that the Attorney-General adopt procedures to enhance

xxn

the use of assessors by the Court, (paragraph 7.1.34)

The Committee considers that the existing level and range of remedies for
contraventions of sections 46 and 50 of the Trade Practices Act 1974 are inadequate.

(paragraph 7.2.18)

The Committee recognises that both the merger and misuse of market power
provisions of the Trade Practices Act 1974 are still in the developmental stage. It
also acknowledges that the Act is required to operate in a dynamic and changing
environment. Accordingly, the Committee considers that a further review of the
merger and misuse of market power provisions of the Act will be necessary once
sufficient time has elapsed for the implications of the recent developments in those
provisions to be tested.

within 5 years, (paragraph 8.1.6)
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I.I

Conduct of the inquiry

1.1.1
On 25 February 1988, the Acting Attorney-General, Senator the Hon.
Michael Tate, requested that the House of Representatives Standing Committee on
Legal and Constitutional Affairs (the Committee) conduct an inquiry into the merger
control provisions of the Trade Practices Act 1974 (the Act). The terms of reference
for the inquiry are set out at page xiii.
1.1.2
The terms of reference for the inquiry were advertised in major Australian
daily newspapers. The announcement of the inquiry attracted extensive media
coverage which was maintained during its conduct.
1.1.3
Considerable interest in the inquiry was generated among a wide
cross-section of the community. Submissions were received from numerous
individuals and organisations. A list of al! submissions received by the Committee is
provided at Appendix A. A list of exhibits is provided at Appendix B.
1.1.4
Evidence was taken by the Committee at public hearings held in Canberra,
Melbourne, Sydney and Brisbane during June, July, August and October 1988. A list
of witnesses who appeared before the Committee at these hearings is provided at
Appendix C.
1.1.5
As a result of the diversity of opinion and breadth of issues which emerged
during the inquiry, the Committee decided to conduct a workshop on mergers,
takeovers and monopolies (the workshop). The workshop, held in Canberra on 24
and 25 October 1988, provided those who made substantive submissions to the
inquiry with the opportunity to test and challenge each other's views in an open
forum. A list of workshop participants is provided at Appendix D.
1.1.6
The exchange of views at the workshop was of great benefit to the
Committee in the formulation of its recommendations. The concept represents an
original and creative mechanism to ensure greater public participation in the work of
parliamentary committees.
1.1.7
The Committee also prepared, for the information of the wider community,
a newsletter on the progress of the inquiry. The newsletter canvassed the relevant
issues.
1.1.8
The submissions authorised for publication and the transcripts of evidence
given at the public hearings are available from the House of Representatives
Committee Office, the Parliamentary Library and the National Library of Australia.

1.2.1
!n conducting an inquiry into mergers, takeovers and monopolies, the
Committee was mindful of the degree of public criticism which has been directed in
recent years towards the level of takeover activity and industry concentration in
Australia. The Committee was aware of particular public concern that takeovers such
as Coles/Myer, News Ltd/Herald and Weekly Times and Ansett/East West may not
have been in the public interest.
1.2.2
There have been numerous calls for greater consideration of the public
interest in merger regulation. There is, however, a great diversity of views concerning
the manner in which this should be achieved. There are some who believe that the
present threshold in regulating mergers is too high, and that it would be in the
public interest for the threshold to be lowered. Others believe that public interest
considerations should be incorporated in the threshold test itself. There have been
calls for greater consideration of the public interest in the process for authorising
mergers, whilst others have called for reform of the enforcement policy of the Trade
Practices Commission (TPC) so that public interest issues are given greater
emphasis.
1.2.3

The above issues are addressed in various chapters of the report.

1.3.1
During the inquiry, there were a number of significant developments in
relation to the merger and misuse of market power provisions of the Act. These
developments, which are discussed in detail in the ensuing chapters of the report,
include:
the announcement of a modified approach to merger regulation by the
TPC;
the High Court decision in the case of Queensland Wire Industries Pty Ltd v
The Broken Hill Proprietary Company Lid & Anor (1989) ATPR 40-925,
relevant to section 46 of the Act; and
the decision in the case of TPC v Australia Meat Holdings Pty Ltd & Ors
(1989) ATPR 40-932, relevant to section 50 of the Act.
1.3.2
These developments have strengthened the merger and misuse of market
power provisions of the Act and have created a more favourable environment for
enforcement of those provisions by the TPC. In the absence of these developments,
more substantial changes than have been recommended in the report would have
been required.

as a ca
1.4.1
The inquiry has served a useful purpose in focussing public attention on a
key area of economic policy. The level of public debate which has been generated on
mergers and misuse of market power is unprecedented in the history of Australian
competition policy.
1.4.2
The inquiry has brought about an increased awareness of public interest
issues in the regulation of mergers and takeovers. The Committee considers that the
inquiry, and the public attention it has attracted, has also acted as a catalyst for the
more pro-active approach adopted by the TPC in recent times.
1.4.3
The Committee's recommendations are directed at ensuring a continued
commitment to the consideration of public interest issues in the implementation of
Australian trade practices legislation.

1.5.1
The history of Australian trade practices legislation, dating from the
Australian Industries Preservation Act 1906 to the current Act, is summarised in
Chapter 2. Also included in the Chapter is a brief outline of other existing legislation
relevant to merger regulation.
1.5.2
Chapter 3 deals with economic issues relevant to mergers and takeovers. It
includes discussion on the economic effects of mergers and takeovers as well as the
available empirical evidence on these effects.
1.5.3
Section 46 of the Act is dealt with in Chapter 4. Recent interpretations of
the misuse of market power provisions are examined and proposals for reform are
considered.
1.5.4
The merger provisions contained in section 50 of the Act are examined in
Chapter 5. The adequacy of the existing threshold test for mergers is discussed, along
with suggestions for reform. The issues of pre-merger notification and private
injunctive relief in merger cases are also dealt with in the Chapter.
1.5.5
The role and effectiveness of the TPC is considered in Chapter 6, with a
particular emphasis on the TPC's enforcement policies.
1.5.6
Other issues relevant to sections 46 and 50 of the Act are detailed in
Chapter 7. Consideration is given to the appropriate forum for resolution of matters
under Part IV of the Act, and the adequacy of existing remedies,
1.5.7

Chapter 8 provides a conclusion to the report.

2.1

Australian Industries Preservation Act 1906

2.1.1
The earliest Commonwealth legislation aimed at controlling restrictive trade
practices was the Australian Industries Preservation Act 1906. The 1906 Act adopted
the proseriptive approach of the United States Sherman Act 1870. Sections 4 and 7 of
the 1906 Act relied on the Commonwealth's trade and commerce power (paragraph
51(i) of the Constitution) in prohibiting combinations and monopolies relating to
trade or commerce with other countries or among the States. Sections 5 and 8 relied
on the Commonwealth's corporations power (paragraph 51(xx) of the Constitution)
in prohibiting combinations in restraint of trade or commerce by foreign
corporations, or trading or financial corporations formed within the Commonwealth.
2.1.2
In Huddart Parker & Co Ply Ltd v Moorehead (1909) 8 CLR 330, sections 5
and 8 of the 1906 Act were held invalid as being beyond the Commonwealth's
constitutional power.
2.1.3
1965.

The 1906 Act fell into disuse and was repealed by the Trade Practices Act

2.2

Trade Practices Act 1965

2.2.1
The Trade Practices Act 1965 abandoned the proseriptive approach of the
1906 Act in favour of a prescriptive approach as adopted by the United Kingdom
Restrictive Trade Practices Act 1956.
2.2.2
Apart from provisions relating to collusive tendering and bidding and, by
amendment in 1971, resale price maintenance, the 1965 Act contained no absolute
prohibitions. A range of agreements and practices was specified. The agreements and
practices were examinable by the Commissioner of Trade Practices on public interest
grounds. Section 7 attempted to relate the provisions of the 1965 Act to various
constitutional powers of the Commonwealth.
2.2.3
In Strickland v Rocla Concrete Pipes Ltd (1971) 124 CLR 468, the High
Court held that section 7 was too widely cast, therefore rendering the 1965 Act
invalid. However, the majority of the Court overruled the Huddart Parker case,
holding that sections 5 and 8 of the 1906 Act were valid. A broad view of the
corporations power of the Commonwealth was adopted. Regulation of the trading
activities of trading corporations was held to be a valid exercise of the power,
thereby removing the restriction imposed by Huddart Parker in relation to
intra-State trading.

2.3.1
Following the decision in the Concrete Pipes case, the Government repealed
the 1965 Act and introduced the Restrictive Trade Practices Act 1971. While the new
legislation contained provisions similar to those of the 1965 Act, it was based on the
corporations power of the Commonwealth.
2.3.2
In October 1972, the Restrictive Trade Practices Bill iNo.2) 1972 and the
Monopolies Commission Bill 1972 were introduced into Parliament. However, these
Bills lapsed following the change in government in December 1972.

2.4.1
The Trade Practices Act 1974 came into force on 1 October 1974. it adopts
the proseriptive approach of the 1906 Act by prohibiting a range of restrictive trade
practices. It also covers a much wider field than previous trade practices legislation
and is based primarily on the Commonwealth's corporations power.
2.4.2
The provisions dealing with restrictive trade practices are contained in Part
IV of the Act. When enacted in 1974, these provisions contained prohibitions
relating to contracts, arrangements or understandings in restraint of trade or
commerce (section 45), monopolisation (section 46), exclusive dealing (section 47),
resale price maintenance (section 48), price discrimination (section 49) and mergers
(section 50).
2.4.3
The legislation established the TPC to replace the Commissioner of Trade
Practices. The TPC has a wide range of functions, including enforcement and the
provision of immunity from liability under the Act by the granting of authorisations
in respect of certain otherwise prohibited conduct. Clearances were also available
from the TPC in respect of certain conduct which fell below the prohibited
thresholds in the Act.
2.4.4
The Act provides for the continued existence of the Trade Practices
Tribunal (TPT).

2.5.1
The Act was extensively amended in 1977 following the report of the Trade
Practices Act Review Committee (the Swanson Committee) in 1976. In 1979, the
Trade Practices Consultative Committee (the Blunt Committee) afso recommended
various amendments to the Act. Further major amendments to the Act were effected
in 1986 following the release in 1984 of a Government Green Paper entitled 'The
Trade Practices Act Proposals for Change' (1984 Green Paper).
2.5.2
The effect of these amendments on the misuse of market power and merger
provisions of the Act is discussed in Chapters 4 and 5 of the report respectively.

Companies (Acquisition of Shares) Act 1980
2.6.1
The Companies (Acquisition of Shares) Act 1980 (CASA) seeks to regulate
takeovers in the interests of fairness and investor protection. It prohibits share
acquisitions that would result in a person becoming entitled to more than 20 per
cent of a company's shares unless one of the permitted methods of acquisition is
adopted. These permitted methods are the making of a takeover offer, the making of
a takeover announcement on the floor of the stock exchange or an acquisition in
accordance with one of the specified exemptions. This includes an acquisition
permitted by the National Companies and Securities Commission (NCSC). There are
also related provisions in the Companies Act and Codes which require a person to
make disclosures where shareholdings in a listed company exceed ten per cent.

2.6.2
The Foreign Takeovers Act 1975 provides for the notification and
examination of certain acquisitions by foreign interests and empowers the Treasurer
to make blocking orders.

2.6.3
Commonwealth and State legislation regulate the ievei of ownership in
certain industries, for example the Commonwealth's Banks (Shareholdings) Act 1972
and Broadcasting and Television Act 1942.

3.1.1
In assessing the adequacy and effectiveness of the merger and misuse of
market power provisions of the Act, the Committee recognised that due
consideration needs to be given to the economic issues relevant to Australian
competition policy. The Committee is of the view that an analysis of the existing
provisions of the Act must be based on an understanding of the prevailing economic
climate under which those provisions are required to operate.
3.1.2
In recent years, considerable emphasis has been placed on the need for
Australian industry to become more efficient and internationally competitive. The
rationalisation and restructuring of Australian industry has been encouraged where
this would result in improved efficiencies and increased competitiveness. The Trade
Practices Act has formed an integral part of this strategy.
3.1.3
In 1977, when introducing amendments to the Act, the then Minister for
Business and Consumer Affairs, the Hon. John Howard, MP, stated:
There should be no unnecessary impediment, legislative or administrative, to
the attainment of rationalisation of Australian industry. U is in Australia's best
interest to achieve economies of scale and improved international
competitiveness.1
3.1.4
Continuity in this approach was maintained when, in 1986, the
Attorney-General, the Hon. Lionel Bowen, MP, upon introducing further
amendments to the Act, slated:
The Trade Practices Act plays an important role in ensuring that the
maximum benefits are obtained through an efficient allocation of our national
resources, as well as protecting the interests of the consuming public and
reputable businesses. The Government attaches great importance to ensuring
that the Act is effectively and appropriately achieving its duai aims of
promoting efficiency through competition, and thereby ensuring goods are
provided to the consumer at the cheapest price, and providing consumers and
business people with an appropriate measure of protection against
unscrupulous traders.2
3.1.5
The need to promote efficiency and international competitiveness in
industry, whiie ensuring the protection of consumers, has clearly attracted bipartisan
support.
1
2

Parliamentary Debates, House of Representatives 3 May 1977, p!478.
Parliamentary Debates, House of Representatives 19 March 198o, pi(>2(>.

3.1.6
Since the 1986 amendments to the Act, there has been considerable public
debate about the ievel of takeover activity and the degree of industry concentration
mergers and takeovers.

3.2.1
Competition policy is based on the principle that competitive markets
generally lead to a more effective allocation of resources.
3.2.2
The theoretical approach argues that perfectly competitive markets lead to
more efficient and cost-effective production. Firms which are technically efficient
and progressive reap the benefits of the competitive process, while those which are
not are penalised. In perfectly competitive markets, resources both within and
between industries are allocated to efficient firms which are able to meet demand
effectively.
3.2.3
In practice, competition involves a number of complex processes through
which market participants attempt to exploit their position and power in a market
for their own advantage. Mergers and takeovers form an integral part of this process.
3.2.4
Firms in a market for goods or services can increase their control over
market by acquiring rival firms in that market (horizontal merger). Alternatively,
firms can attempt to improve their position in a market by acquiring both the
sources of production and supply (vertical merger).
3.2.5
However, mergers, by definition, decrease the number of competitors in a
market and increase levels of concentration. Higher concentration in a market
increases the potential for anti-competitive practices, although such practices are not
always realised. The adverse consequences of a highly concentrated market can
include:
increased barriers to entry for new firms;
collusive behaviour;
technological backwardness and lack of innovation; and
predatory or discriminatory pricing.
3.2.6
Competition policy is aimed at limiting undue concentration of economic
power. It reflects the reality that effective competition is not always self evident, but
often needs to be encouraged and, where necessary, protected.

3.2.7
that:

A recent report by the Economic Planning Advisory Council (EPAC) noted

... it is undesirable that firms should be allowed to exercise market power in a
self-perpetuating way in order to eliminate existing rivals or to erect barriers
against would-be entrants to their market, or to restrict competition in
adjoining (upstream or downstream) markets.1
3.2.8
EPAC argued that the best safeguard against such developments is an
ever-present threat of competition.
3.2.9
At times, though, a balance needs to be achieved between competition
policy and other economic or social objectives. Such objectives could include, for
example, the need for increased industry efficiency and
international
competitiveness, or, from an alternative perspective, increased protection for
consumers.
3.2.10 The public concerns which led to this inquiry suggest that the balance has
shifted away from competition. Statistics which show that, in Australia, over 60 per
cent of the output in 24 out of 52 manufacturing industries was in the hands of four
or fewer firms in 1982-83/ indicate the basis of those concerns. Such statistics
suggest a need to consider the merits or otherwise of mergers and takeovers.
The potential benefits of mergers and takeovers
3.2.11 The potential benefits of mergers and takeovers were noted in a number of
submissions. The potential benefits include:
economies of scale arising from the integration of productive processes;
savings in formerly duplicated output (eg. route coverage), which can be
particularly important in transport and other service industries;
reductions in transaction costs associated with financial operations;
asset rationalisation;
ler returns from the introduction of superior management techniques
(and new managers);
risk reduction through diversification of operations; and
capita! formation as new entities are formed and new capital is raised for
investment.
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3.2.12 AM of the above can offer financial benefits to the proponents of a takeover
and can also represent gains in efficiency for the economy as a whole. The
Department of the Treasury (Treasury) emphasised the potential efficiency benefits
when it noted that:
... trading in shares estabiishes a market for corporate control which can
promote mote efficient use of existing corporate assets by rewarding those
who successfully identify opportunities for increasing profitability.5
3.2.13 Even the threat of a takeover is considered a useful mechanism
promoting efficiency. Treasury stated:

for

The possibility (or threat) of takeovers provides a continuing stimulus to
existing managements to maintain and improve profs! performance and share
prices. Discipline is thereby exerted on managements in directions which
encourage economic efficiency..."
3.2.14 Coles Myer Limited (Coles Myer) and the Business Council of Australia
(BCA)8 supported this view by indicating that the threat of takeover is an important
stimulus to improved efficiency.
3.2.15 In several submissions, it was also noted that the efficiency benefits
pertaining to mergers and takeovers are liable to enhance international
competitiveness. BCA argued:
... rationalisation and development are a necessary, desirable and ongoing part
of improving the competitiveness of Australian industry. It is virtually certain
that continuing rationalisation of Australian industry will be necessary if we
are to become more competitive."
3.2.16 In a similar vein, the Department of Industry, Technology and Commerce
(DITAC) noted that, in fostering greater industry concentration, mergers and
takeovers can often allow local producers to become larger and attain cost-reducing
scale of production. This enables them to produce for export and to replace
imports.1"
3.2.17 DITAC provided evidence of several Australian industries in which mergers
and takeovers have produced benefits. It noted that the whitegoods industry, which
underwent a process of major rationalisation involving a series of mergers and
takeovers in the late 1970's and during the 1980's, has increased its productivity, as
measured by reai value added per employee, by more than 100 per cent in the last
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decade." DITAC also considers that the process of rationalisation in the engineering
industry will lead to a leaner, more competitive industry sector. It noted that
investment in plant and machinery is increasing and exports are rising. n
The potential costs of mergers and takeovers
3.2.18 A number of potential costs arising from mergers and takeovers were also
noted in submissions. The potential costs include:
increased corporate debt, arising from the debt-financing of takeovers, with
subsequent tax revenue imp! scat ions and foreign debt consequences (if
overseas borrowings are used to finance takeovers);
detrimental effects on management, including emphasis on short term
profits at the expense of long term planning;
diversion of funds from investment;
lessening of competition in a market, with the potential for collusion,
market dominance and monopoly;
concentration of industry which is not in the public interest, eg. media; and
detrimental social consequences, including loss of employment.
3.2.19

DITAC stated:
... although mergers and takeovers can be an effective vehicle for the
rationalisation of industry, it is not possible to conclude that all these
transactions produce desirable results. Transactions which fail to do so effect a
re la (ive waste of investment resources. Such waste would tend to inhibit
potential development of the manufacturing and service sectors.11

3.2.20 The Australian Consumers' Association (ACA) highlighted concerns about
the effects of mergers and takeovers on consumers. ACA submitted that the
evidence of gains to consumers as a result of recent mergers and takeovers in
Australia is very thin. It argued that the increased clout arising from mergers is
leading to many uncompetitive practices, many of which would not contravene the
anti-competitive practices outlawed by the Act, but which have the same impact.
ACA noted that some of the practices are beginning to emerge in the food and
retailing industries.14
3.2.21 Treasury also recognised that there is potential for mergers and takeovers to
have a detrimental effect on consumer interests. It commented:
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Where takeovers or mergers result in reductions in competition ... they may
allow prices to be raised at the expense of the consumer so that the private
gains to the companies will not represent improvements in efficiency to the
economy as a whole.'5
3.2.22 The Australian Federation of Consumer Organisations (AFCO) and
Professor Mills (University of Sydney) emphasised the difficulties which could arise
if a merger left two well-matched competitors in a market. Mills referred to the
possibility of tacit or explicit collusion among sellers which may occur even when no
one seller can be said to be dominant."1 AFCO considers that a market consisting of
two evenly matched competitors is likely to result in significant disadvantages for

3.2.23 During the inquiry, the Committee had the benefit of considering two
Australian research studies on takeovers.
3.2.24
In The Determinants and Effects of Corporate Takeovers in Australia,
1970-81, by McDougaM and Round, accounting data is used to conclude that:
a strategy of corporate acquisition resulted in a deterioration in the
performance of merging firms;
shareholders in target firms benefited most from corporate takeovers;
acquiring firms in Australia had superior performance characteristics to
their overseas counterparts in the pre-takeover period, but emerged from
the takeover experience in a poorer state than did the acquiring firm
overseas; and
takeovers, on balance, appear to have been caused by so-called managerial
motives, or by a desire to develop or enhance market power."*
3.2.25 In contrast, in Australian Takeovers; The Evidence 1972-1985, by Bishop,
Dodd and Officer, share market data is used to conclude that:
large increases in shareholders'
takeovers;

wealth are generally associated

with

takeovers, on average, lead to more profitable uses of company assets and,
as such, play a vita! role in the capital allocation process; and
the clear economic benefits of takeovers suggest that reforms should
enhance the incentives for firms to engage in takeover activity, not reduce
them. 14
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