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REVIEW OF THE ROLE AND FUNCTIONS OF THE

AUSTRALIAN BROADCASTING TRIBUNAL

Terms of Reference

Examine the role and functions of the Australian Broadcasting
Tribunal in regulating the Australian eommercial broadcasting
sector, and in particular:

the basis and conditions upon which licences are granted and
renewed, and options for change;

the role of the ABT in relation to changes of ownership and
controi of commercial broadcasting licences, including the
extent to which such changes should require prior or
subsequent approval;

the role of the ABT in establishing and enforcing program
and advertising standards; and

appropriate sanctions for breaches by licensees of provisions
of the Broadcasting Act, including undertakings given
pursuant to the Act as to adequate and comprehensive
services and use of Australian resources.







ABBREVIATIONS

AAT Administrative Appeats Tribunal

ABC

Corporation Australian Broadcasting Corporation

ABCB Australian Broadcasting Control Board

ABT

Tribunal Austratian Broadcasting Tribunal

Act

Broadeasting Act  Broadcasting Act 1942

ARC Administrative Review Council

Bond Media Bond Media Limited

BRRU Business Regulation Review Unit

CLC

Centre Communications Law Centre

Department Department of Transport and Communications
FACTS Federation of Australian Commercial Television Stations
FARB Federation of Australian Radio Broadcasters
5BS Special Broadcasting Service

Seven Network Australian Seven Network

NVLA National Viewers and Listeners Association (WA}
Network Ten Network 10 Australia
VAEIS Video and Audio Entertainment and Information Services
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PREFACE

This is the first major report resulting from Committee inguiry from the House
of Representatives Standing Committee on Transport, Communications and
Infrastructure. In time it may well prove to have been the most difficult.

The regulation of broadcasting has had a long and controversial history. It will
aimost certainly continue to attract controversy because of the unique nature of
broadcasting. This uniqueness is never more obvious than with the power of
television to inform: to educate, (o entertain and therefore to influence.

The inquiry into the role and functions of the Australian Broadcasting Tribunal
stimulated considerable community interest. 1 appreciate the time, the
contributions and the efforts of other Members of the sub-committee appointed
to take evidence - Neil Brown and Russ Gorman. We were joined and well
supported by Alexander Downer and John Scott.

On behalf of the Committee [ thank all those whe made submissions,
particularly those who made substantial submissions and appeared before the
sub-committee at public hearings. The Committee was also impressed by the
contributions from people not directly involved in the industry. Whilst many of
their submissions were not long in detail, they represented a clear concern of
some sections of the community. The Committee appreciates that many more
contributors would also have liked to appear personally before the Committee;
it believes that the cross-section of witnesses accurately reflected the views of
the community.

b would like to place on rvecord my appreciation of the work of the secretariat
Malcolm Aldons, the Secretary, and project officers Patrick Regan and
Christopher Paterson, who collated and sorted the submissions, assisted in the
organisation of the inquiry and the preparation of the report; and, in particular,
June Murphy who had the onerous task of keying in our numerous drafts and
amendments, I also thank Leo Grey our adviser.

Needless to say, this report is very much the product of considerable
deliberations by Members. It represents the views of the Committee.

JOHN SAUNDERSON, MP
Chairman

24 November 1988







CONCLUSIONS AND RECOMMENDATIONS

The Conclusions and Recommendations of this report are brought together in
this section and arranged in the order of the chapter of the report in which
they appear.

The Conclusions highlight matters or issues the Committee considers to be
important. The Recommendations are specific suggestions for change and are
directed at the Government, a particular Minister or the Australian
Broadeasting Tribunal,

OVERRIDING ISSUES

OBJECTIVES IN ACT
Recommendations

1. The Broadcasting Act {942 be amended to include the objectives of
broadcasting policy. These objectives amongst others should be -

{a) to maintain the viability of the broadeasting system;
(b) to maximise diversity of choice;
{c) to discourage concentration of media ownership and control;

{d) to restrict foreign ownership and prohibit foreign control of commercial
broaccasting;

{e) to encourage Australian content,
(f} to provide services that are relevant and responsive to [ocal needs;
(g) to improve quality: and

{h) to protect the public and particularly children from offensive material
by the setting of appropriate standards,

{paragraph 3.26)
2. The Broadcasting Act 1942 be amended to make provision for the relevant

Minister, from time to time, to make a statement in the Parliament
detaiting the ways in which the policy objéctives specified in the Act would

Xi




be achieved: and to require the Australian Broadcasting Tribunal to have regard
to such a statement.

(paragraph 3.26)

3. The Broadcasting Act 1942 be amended to provide that, subject to judicial
review by the courts and by the institutions of the administrative law, the
role of the Australian Broadcasting Tribunal is to protect the public interest
by:

{a} undertaking those functions set down in the Act; and

{b) having regard to the policy objectives in the Act and gﬂolicy statements
on broadcasting made by the relevant Minister pursuant to the Act.

{paragraph 3.30)

THE CASE FOR REGULATION
Conclusions on Program Regulation

1. There is a clear case for program regulation of television which should
cover the establishment and maintenance of program ang advertising
standards - children’s programs, standards on taste and violence and
Australian content.

2. There is also a clear case for the reguiatory authority to have the power to
improve the quality of television.

3. Self-regulation, where appropriate, should be the outcome of a public
participation process with licensees being accountable to the regulatory
authority.

{(paragraph 3.47)

Conclusions on Structural Regulation

4,  The regulation of entry into commercial television markets should continue
until the possible effects of Pay TV (satellite and cable) have been fully
considered.

5. The Government should keep under constant review the issuing of new

licences as a means of providing greater competition and increased variety
in programs. '

Xif




Regulation which prevents undue concentration of ownership and control
of commercial broadcasting should be maintained,

Regulation of foreign ownership and the prohibition of foreign controt of
commercial broadeasting should also be maintained,

{paragraph 3.60)

PUBLIC ACCOUNTABILITY

Conclusions

8.

Licensees are not directly accountable to the public but to the regulatory
authority, L.e. the Australian Broadcasting Tribunal, by means of a process
of public participation.

Such participation should be encouraged, whenever possible, by use of
Section 17C(1) inquiries which are non-adversarial.

The Tribunal should endeavour to widen public involvement in the
development of standards through the use of alternative processes other
than public hearings, such as qualitative surveys.

{paragraph 3.70)

LICENCE GRANTS AND RENEWALS

LICENCE GRANTS

Exclusive Licensing Criteria

Recommendations

4.

The licensing criteria for licence grants be made non-exclusive by allowing
the Australian Broadcasting Tribunal to take into account any other matter
or circumstanee the Tribunal considers relevant.

The exclusive licensing criteria be retained for licence renewals and
approval of transactions but provision be made for the new matters taken
into constderation in licence grants to apply to renewals and transactions, if
relevant.

(paragraph 4.38)
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LICENCE RENEWALS

Extension of the Period
Recommendation

6. The current maximum renewal period of three vears for a licence be
retained.

(paragraph 4.49)
LICENCE RENEWALS

Area Inquiries
Recommendations
7.  Section 18A(1) of the Broadcasting Act 1942 be amended to:
(a) specify that in addition to the inquiries and hearings already provided
for in the Act there be separate area inquiries for television and radio
services provided for in the area, and that such inquiries to be held at

the discretion of the Tribunal; and

(b} require the Australian Broadcasting Corporation and the Special
Broadcasting Service to attend and take part in area inguiries,

8. Section 18A(1) be amended and brought into operation as scon as possible.

(paragraph 4.61)
LICENCE RENEWALS

Networking Licensing
Recommendations
8. Networks not be licensed.
10. Pursuant to Section 134 of the Broadcasting Act 1942, a regulation be made
allowing the Tribugpal to apply to all licences under commen ownership a

decision made at any licence renewal hearing which deals with matters
commeon to all these licences.
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11. “Pursuant to Section 134 of the Broadcasting Act 1942, a regulation be made
empowering the Tribunal to require that all licensee agreements, whether
with respect 10 ownership or with respect 1o provision of programs, which
result in networking arrangements be registered with the Tribunat.

12. The Minister refer to the Tribunal for inquiry and report under Section
18(2) of the Broadcasting Act 1942, the need to set minimum hours of local
programming that licensees must transmit.

(paragraph 4.89)

OWNERSHIP AND CONTROL

Recommendations

13. (a) a person shall provide the Australian Broadcasting Tribunal with
specified details of -

{0

any proposed transaction in respect of shareholding, voting or
financial interests, where a resutt of the transaction will be that the
person acquires an interest which {together with any other such
interests held by the person) exceeds the minimum prescribed
interest threshold for the affected licence(s).

any other proposed transaction, agreement, arrangement,
understanding, resolution or appointment {or class thereof) which
might be the cause of a real change in control of the operations or
selection or provision of programs of a licensee.

{b) a person shall lodge an application seeking the approval of the
Australian Broadeasting Tribunal for any transaction, agreement,
arrangement, understanding, resolution or appointment {or class
thereof) referred 1o in {2} above, where -

(1}

in the case of & transaction in respect of shareholding, voting or
financial interests - the transaction causes the interests held by the
person in a licence to reach or cross, for the first time, one or
more of the following levels: 15%, 30%, 50%, 75% and 100% of
the relevant class of interests {excluding deemed interests) in the
licence.




(ii)  in any other case - the Tribunal serves a notice on the person
requiring the person to lodge an application within a certain
period of dme (say 28 days), on the basis that, in the Tribunai’s
preliminary view, the proposed action would be likely 1o cause a
significant change in control of the operations or selection or
provision of programs of a licensee,

(c} there shali be no prohibition on completion of any transaction,
arrangement, understanding etc., before the Tribunal gives its decision
on the application, but the Tribunal shall have the power 1o issue an
order staying the operation of any such act for which an application for
approval has been or is to be lodged;

(d) pending the completion of an inquiry by the Tribunal into the
application for approval of a share or debenture transaction, any shares
or debentures acguired by the applicant shall be vested in the Tribunal
or another suitable trustee and held on trust for the applicant; strict
rules along the lines of the US model should govern contact between
the applicant and the trustee, and the duties of the trustee in the
interim period,;

(e} in the case of a share or debenture transaction -

{1 if the Tribunal approves it - the shares or debentures held on trust
shall be forthwith transferred to the applicant.

{iiy  if the Tribunal does not approve it -~ the shares or debentures shaii
be retained on trust until such time as another person o whom
the trustee proposes to sell the shares or debentures has submitied
an appiication and received the approval of the Tribunal

(fy in the event that the Tribunal refuses to approve any action for-which "
an application was lodged, the Tribunal may, if it sees fit, issue
directions to the appiicant and any other relevant person for the
purpose of ensuring compliance with the Tribunal’s decision,

{paragraph 5.31)
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14. {a) consideration should be given to strengthening the obligations on

licensees to police compliance with the ownership and control
provisicns by their own shareholders, and by other companies further
up the corporate ladder; and

(b} the ‘periods of grace’ under the Act for the disposal of excess interests

should be ameded to ensure that they cannot be used deliberately to
acquire excess interests.

{paragraph 5.52)

PROGRAM AND ADVERTISING STANDARDS

CONCLUSIONS ON STANDARDS

Conclusions

il

12.

13.

14.

It is clear the Australian community believes that TV programs should
reflect and maintain community standards.

The Tribunal is the appropriate body to determine how these standards are
reflected in TV programs through the processes of the Tribunal, inciuding
public inquiries.

There is public concern about what are perceived as declining standards,
relating particularly to the quantity of violence in TV programs, how
violence is portrayed on television and the possible link between such
programs and vioience in the community.

There is a heavy obligation on the Australian Broadcasting Tribunal to lay
down program standards which properly reflect community views. This
obligation extends to ensuring these standards are cbserved.

Likewise, appointments to the Australian Broadcasting Tribunal are
important and there is a heavy obligation on the Government to appoint
members to the Tribunal who understand the community’s high
expectations of them and who are capable of reflecting the community’s
standards. The Government should therefore engage in a consultative
process before appointments to the Tribunal are made.




16, Regulation of Australian content including the determination of quetas for
Australian drama should continue, and should continue 1o be determined
by the Australian Broadcasting Tribunal.

(paragraph 6.44)

REGUILATION OF ABC AND
5BS BY THE TRIBUNAL

Recommendations
15, The Broadcasiing Act 1942 be amended:
(a) to make the Australian Broadcasting Corporation and the Special
Broadcasting Service subject to all of the Australian Broadcasting

Tribunaj's powers to regulate program standards; and

{b) to require the Tribunal, when enforcing such standards, to take account
of the special responsibilities of the national broadeasters,

16, Section 6{2)(a)(ii} of the Australian Broadcasting Corporation Act 1983 be
repealed.

{paragraph 6.00)

OTHER MATTERS
17. The Broadcasting Act 1942 should be amended to allow the Australian
Broadcasting Tribunal to exempt licensees from adhering to particular
standards in order to broadcast other, significant events. Any such
exemptions should involve making up the program(s) so exempted.

{paragraph 6.66)

ENFORCING STANDARDS AND SANCTIONS

ENFORCING STANDARDS
Conclusion

17. Current sanction powers available to the Tribunal are appropriate, but a
monitoring system is required to ensure compiiance with standards.

{paragraph 7.44)
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Recommendations

18.

9.

The Tribunal shouid institute a system of monitoring television and radio
broadcasts based on random spot checking to detect breaches of program
standards and licence conditions.

In the case of television and radio broadcasts, a complete record of each
day’s transmission should be retained by the Corporation or licensee, as the
case may be, for a period of six weeks from the date of transmission, and
these records be made available to the Tribunal on request.

(paragraph 7.45)

20.

Both industry and the Australian Broadcasting Tribunal develop and
undertake a public education campaign with the objective of improving the
understanding of the operation of the broadcasting system and
responsibilities of both licensees and the Tribunal.

{paragraph 7.30)

COMPETITIVE LICENCE RENEWAL

Recommendation

. The Broadcasting Act 1942 be amended to provide that where the

Australian Broadcasting Tribunal grants a licensee a short-term renewal and
where at the end of that period the Tribunal determines that the licensee
has not corrected the deficiency that led to the short-term renewal, the
Tribunal can invite applications for that licence and select one of those
applicants.

{paragraph 7.08)

xix







1: OVERVIEW

Introduction

1.1 This inquiry by the House of Representatives Standing Committee on
Transport, Communications and Infrastructure into the role and functions of
the Australian Broadcasting Tribunal has generated significant community
interest. An unprecedented number of submissions - over 4000 - has been
received. The majority of them are one or two page letter submissions from
persons all around Australia requesting that the powers of the Tribunal to
establish and enforce program standards be either retained or increased.

1.2 The Committee has endeavoured to make its inquiry processes both
public and participatory. Oral evidence was taken on 135 occasions, in all the
State capitals and in Canberra. Over [00 witnesses appeared before the Com-
mittee and they represented a wide variety of interests - consumer protection
groups, general interest groups, religious groups, industry (radio and televi-
sion), government departments and agencies and peivate citizens. Details of the
inquiry processes are shown in Appendix 1.

1.3 This report deals mainly but not exclusively with television. Radio does
not raise the same concerns as telfevision. This is not because there has been
any easing of the regulations covering the licensing of radio stations. The need
for close supervision has been reduced by increased competition and diversity,
particularly in metropolitan radio markets. This is not the case with television
and is unlikely to be so for a considerable time.

1.4 Broadcasting, and particularly television, is a subject about which people
hoid strong if not passionate and widely different views. These views reflect the
enormous capacity of television to inform. to educate, to entertain, and thereby
to influence. It is television’s powerful capacity to influence combined with the
fact of the oligopolistic structure of the industry® that has produced regimes of
regulation and control throughout the Western world.

1.5 In Australia, as elsewhere, technoiogical developments are offering new
opportunities and presenting new challenges. Satellite and fibre optic cable
offer the potential for greatly increased diversity of choice for viewers.

1.6 It is against this background of significant community interest and
concern, the new opportunities presented by technological change and the
influence of television that the Committee has conducted its inguiry and
constructed its report. This Overview Chapter is more than a summary, It

¥ Control by a few.




brings together and re-interprets the salient features of the report and in doing
so reinforces the broad focus and purpose of what the report attempts 10
achieve.

1.7 This report attempts to achieve six things. First, it supports the continued
regulation of commercial broadcasting, particularly commercial television, by
the Australian Broadcasting Tribunal. Second, the report endorses some in-
creases in the power of the Tribunal to improve quality in broadcasting, Third,
it calls on the Tribunal to introduce random spot monitoring of programs for
cempliance with ABT standards. Fourth, it clarifies the respective rcles of
government and Parliament and the Tribunal. Fifth, it defines and simplifies
the role of the Tribunal in the ownership and control of broadcasting. And
finally the report re-defines the concept of public accountability and supports
the continuation of appeals to the Administrative Appeais Tribunal against
decisions of the ABT,

1.8 A striking feature of broadcasting is the strong interconnections between
the various parts and even the bits and pieces. It is what 4 House of Commons
committee {Westminster) caifs the ‘seamless robe’ of broadcasting: that finance,
structure and technical developments are all interrelated and that changes in
one area would affect the whole of the curreat structure of broadcasting.®

Commercial Viability

1.9 A clear and important exampie of these interrelationships is the commer-
cial viability of the system. When the need for various policy objectives of
broadcasting are scrutinised and the interrelationships between objectives
analysed, it becomes clear that maintaining the commercial viability of the
system is a major objective, This guarantees the capacity of industry to sustain
many other objectives, particularly the encouragement of Australian content
(and drama quotas), maintenance of and improvements in quality and increased
diversity of choice.

1.10  There have been numerous calls for the Broadcasting Act to contain a
concise set of policy objectives. The Committee supports these cails but
emphasises that there shouid also be more detailed Ministerial statements which
expiain how government proposes to impiement the broad policy objectives
contained in the Act,

Structural and Program Regulation: Roles and Responsibilities
1.11  The need for regulation is conceded by all licensees and others who

made submissions or appeared before the Committee at public hearings. What
may be at issue is the coverage, extent and nature of that regulation.

* House of Commons Home Affairs Commitiee {Westminster) 1988, The Future of Broadcast-
g, June (U8R, poi.




1.12 The Committee has seperated structural regulation from program
reguiation. A key feature of the former is controlling {or regulating) entry ianto
the market, a by-product of commercial viability. Other objectives of structural
regulation include preventing undue concentration of ownership and control of
commercial radio and commercial television.

1.13  The primary fesponsibility for structural regulation should le with the
government of the day which is answerable to the Parliament. This means that
government would regulate the number of licences in any given area and also
that the Tribunal would not have the power to impose its own rules or limits
of undue concentration in preference to those of Parliament in licensing or
ownership changes matters,

1.i4  Program regulation deals with the establishment and enforcement of
standards to promote or protect the interests of all or targeted groups within
society. Such regulaiion covers moral standards, children’s television standards,
advertising standards and the rules relating to Australian content and drama
quotas.

1.15  The primary responsibility for program regulation should lie with the
Tribunal. Such regulation is more suited to a regulatory body than a Minister
because of the public processes for decision-making and the administrative
workload of monitoring those decisions.

1.16  This division of responsibility between government, the Parliament and
the Tribunal should make it clear where primary responsibility lies, The role
and functions of the Australian Broadcasting Tribunal then would be to protect
the public interest in matters given to it by the Parliament (having regard also
to the Ministerial statements referred to in paragraph 1.10) but subject to
judicial review by the courts and the institutions of administrative law.

The Tribunal as Quality Controller

1.17  One of the objectives of broadeasting policy is to improve quality. In
commercial broadcasting quality is determined in part by ratings. Ratings have
been criticised for producing lowest common denominator programs for the
targest possible audience, and thus for forsaking quality for ratings. The report
recognises and endorses the important roie of the Tribunal in establishing and
enforcing standards and improving quality.

1.18 Quality can be maintained by not increasing the period of licence
renewal. Quality can be increased by giving the Tribunal the power to conduct
area inguiries and in special circumstances to make renewals competitive.
Appropriate recommendations have been made.




1.19 The Committee is of the opinion that the Tribunal should continue to
have powers to establish and enforce program standards. As part of its quality
control function, the Tribunai should conduct spot checks of broadcasis to find
out whether its program standards are being complied with.

1286 Another part of this function is to bring both the Australian Broadcast-
ing Corporation and the Special Broadcasting Service under the controt of the
Tribunal in respect of program standards. [t makes little sense for these
organisations to be exempt from Tribunai standards.

Ownership and Control

1.22 One of the Tribunal’s major roles i the supervision of changes in
ownership and control of licences. As long as there is a licensing system, there
is a need for a system of vetting changes in ownership or controi in order to
prevent licensing decisions from simply being subverted by the sale of a
licensee company or the signing of an exclusive program supply agreement. But
the present system is far too complicated, administratively burdensome and
unclear about its basic policy base to continue in its present form.

1.22  The Committee has re-examined the basic policy and has concluded that
the Tribunal should concentrate on preventing changes in ownership or control
of a licensee company which would nuliify the Tribunal’'s decision to grant the
licence to that company. By focussing on that policy objective, it is aot only
possible to produce a more effective systern but also to eliminate much of the
regulatory dross that currently consumes Tribunal and licensee resources for
little public benefit.

1.23  The Committee has proposed a package of measures, incorporating the
adoption of a ‘trustee’ system for major share transactions along the lines of
that in force in the United States, and the holding of mandatory inquiries
whenever a purchaser of shares cross certain shareholding ‘hurdles’. The
Committee has also proposed a widening of the scope of the Tribunal's
supervisory powers to cover any kind of change in control, not just that arising
from a share transaction, coupled with the discretion to concentrate just on
those changes which are significant in terms of the policy objective.

Accountability

1.24 The concept of accountability as it applies to broadcasting can be divided
into three parts. The first part is the major one and requires a re-definition of
the concept. The Committee does not accept that broadcasters are accountable
to the public. They are accountable to the Tribunai through a process of public
participation. Recognition of this reality shouid confirm the role of the Tribu-
nal as the protector of the public interest as described in paragraph 1.16,




1.25% The Tribunal in turn is accountable to the Administrative Appeals
Tribunal for the quality of some ABT decisions. This is the second tier of
accountability. The Committee has rejected calls for this appeals process to be
abolished. In its broadest sense appeals to the AAT are a check against the
possible misuse of power. They should be retained for that reason.

1.26 The Tribunal is also accountable to its creator, the Parliament. The work
of examining the usefulness of regulatory agencies such as the Tribunal is
unsuited to the chamber proceedings in the two Houses. Standing committees
of the Parliament with their procedures of public inquiry and public participa-
tion are well placed to undertake this work,

Technological Change

1.27 A reference which the Committee has received but has not activated as
vet is the examination of the possibilities for the development of and the
appropriate means of regulating new broadcasting-related services, It may well
be that ‘Pay TV' requires a lesser and lighter type of regulation to what exists
with free-to-air television. Nevertheless, some social reguiation may be neces-
sary. There is community concern about vielence in society and violence on
television. The effectiveness of any regulation of the portrayal of violence
would be diminished if it did not cover Pay TV or Video and Audio Eatertain-
ment and Information Services systems such as Sky Channel. .

Other

1.28 During the course of the inquiry numerous propasals, suggestions and
recommendations calling for improving or increasing broadcasting regulation
were put to the Committee. It has not been possible to deal seperately with
each of these proposals. By establishing or confirming the rationaie and
direction of broadcasting regulation the Committee hopes that its report covers
directly or indirectly most of these proposals.

1.29  The Communications Law Centre says that fegal aid should be made
avatlable for organisations to participate in Tribunal inquiries and in judiciat or
administrative appeals from Tribunal decisions.” As it stands the request is
open-encled and the Committee would have no idea of the costs of legal aid. It
is said that the ‘broad aim of legal aid delivery is to ensure that needy persons
get access to justice in respect of their legal problems’.” There is then the
additional problem of determining whether and why exceptions should be made
to general rules governing eligibility for legal aid.

* Submission No. 3188, p.33.
% Administrazive Review Council, Report 1o the Attorney-CGeneral, Access 10 Administrative
Review, Report No. 30, May 1988, p.3, Australian Government Publishing Service, 1988,




1.360  There are alternatives to legal aid for public participation in Tribunal
inquiries. The Committee has commended the Tribunal for using the non-
adversarial 5.17C(1) inguiries. Public participation would be more forthcoming
if there were broad-based inguiries such as the current ones on children’s
television, Australian content and drama quotas and viofence on television. It is
this type of inguiry rather than renewal hearings that are likely to promote
pubiic interest and participation.

1.31 I the community wants representation at specific types of hearings, then
a prerequisite is the formation of a national association. If such an association
can be formed there would be Committee support for government funding,

Conclusions

£.32  The inquiry into the role and functions of the Australian Broadcasting
Tribunal has been long, extensive and complex. Any report on this subject will
tend to be judged differently by those who win and those who fose from its
outcomes. The Committee report should be judged by the contribution it
makes to policy formulation in the regulation of commercial broadcasting.




2: BACKGROUND

2.1 Government recognised the significance of telecommunications services
from their beginnings and moved to ensure government control with the
introduction of regulations in 1905 under the Wireless and Telegraphy Act.
Broadcasting became technically viable by the 1920°s and specific broadcast
regulations were introduced in 1923, They were amended in 1924 1o provide
for two classes of radio licence, "A’ and ‘B’

2.2 ‘A’ class licences were to be supported primarily by receiver licence fees,
These were never commercially viable and this class of licence was replaced by
the Australian Broadcasting Commission in 1932. The ‘B’ class stations were
the beginning of today’s commercial broadcasters.

2.3 By the 1930°s the commercial stations were becoming profitable and
influential. In 1935 there were 65 commercial radio stations of which Amal-
gamated Wireless (Australasia) Ltd owned or controlled 13 and the Melbourne
Herald owned or controlled 11.° The newspaper owners were becoming in-
volved in broadcasting and there were concerns emerging among political
interests that undue influence was accruing to a small number of people,
concerns which are still being expressed today. As a consequence, regulations
were introduced to control concentration of ownership.

2.4 At the same time, broadcasters objected to the overriding reguiatory
authority of the Postmaster-General with claims of political patronage in the
granting of new licences. This concern over the extensive powers of the
Minister led to calls for a seperate broadcasting Act.

2.5 In 1942 Parliament’s Joint Committee on Wireless and Broadcasting
inquired into broadcasting and recommended a consolidated Act. Issues related
to the potential for Ministerial interference; standards and ownership and
control were also considered.

2.6 Commercial broadcasters had been seeking the establishment of an
independent regulatory authority since the introduction of multiple ownership
regulation. This was viewed as the best means of limiting the potential for
government interference in the allocation of licences and programming. Secu-
rity of licences had become an issue after the Goverament revoked 2KY
Sydney’s licence in 1938 following criticism of the Government by that station,
Further licences were revoked for wartime security reasons in 1941 and granted
t0 new interests,

? House of Representatives, Debates, 3 December 1935, pp.2365-2367,




2.7  The Auswralian Broadcasting Act 1948 was a response to these concerns
and led to the establishment of the Australian Broadcasting Control Board (the
Board). The authority of the Board covered commercial stations and the
Australian Broadeasting Commission (ABC).

2.8 While the role of the Board included the adequacy of technical standards, .
adequate and comprehensive programming and a number of program objec-
tives, major powers remained with the Minister. The Board could only make
recommendations to the Minister, it had no substantive powers.

2.9 In 1951 the issue of ownership and control again became prominent, on
this occasion it was the matter of foreign ownership. The trigger for this
concern was an attempt by British interests to take control of a number of
commercial radio stations. This prompted a resolution in both Houses of
Parliament that there shouid be no foreign control of Australian broadcasting.

216 The Royal Commission on Television in 1954 provided the basis for the
Broadcasting and Television Act 1956.This extended the radio regulatory system
to television and provided for a public inquiry prior to the granting of licences.
It aiso removed the ABC from Board regulation.

2.11  The first television licence grant inquiries (under interim legislation) in
Sydney and Melbourne demonstrated a number of procedural problems. Ap-
plicants used legal counsel as representatives and proceedings became very
formal, lengthy and expensive. Although changes were made in the Broadcast-
ing and Television Act 1960to address these problems, many would make the
same criticism of current inquiry procedures.

2.12 At these initial licence grant inguiries, control of broadcasting was a
major issue. Of particular concern were local ownership and conceniration of
ownership as well as cross-media control. This concern was demonstrated in
1958 when Sydney and Melbourne interests succeeded in gaining the Brisbane
and Adelaide television licences, after the Government rejected the Board’s
initial recommendation,

2.13  Further confroversy ensued in 1964 when Ansett Transport Industries
Led was unsuccessful in bidding for a Brisbane television licence and simply
purchased a controilling interest in the successful applicant. In 1981 News
Corporation Ltd behaved in a similar manner with regard to NBN-3 Newcastie
and WIN-4 Wollongong.

2.14  Concern with concentration fed to anti-monopoly provisions through the
regulation of share transactions in the Broadcasting and Television Act 1965,
These regulations were further amended in 1981 following concern after
takeovers involving TEN-10 Sydney and WIN-4.




2,15 Prior to the establishment of the Australian Broadcasting Tribunal
(ABT), concerns had been raised by the Senate Select Committee on the
Encouragement of Australian Productions for Television concerning the lack of
willingness on the Board’s part to use licence conditions to enforce the
obligations of licensees. Of particular concern was the issue of Australian
content. The report on the structure of the broadcasting system by Mr F J
Green, commissioned by the Government in 1976, made a number of rec-
ommendations concerning planning, licensing and regulation. These recommen-
dations formed the basis of subsequent legislation in 1976 and 1977.

2.16 The Broadcasting and Television Amendment Act (No.2) 1976 abolished
the Board and established the ABT with responsibility for licensing/inquiry and
program functions. Further substantial changes were made with the Broadcast-
ing and Television Amendment Act [977which introduced three year licence
renewals after a public inguiry. Powers over licensees and ownership and
control were also transferred from the Minister to the ABT.

2.17 These changes were meant to address ithe question of the potential for
political interference and to make licensees accountable to the pubtic for their
performance. Ministerial control had been of concern to licensees since the
1930's; with the establishment of the Tribunal it appeared as if their objective
had been achieved.

218 The notion of public accountability through public inquiries was put to
the test at the first renewal inquiry in Adelaide in 1978, The resultant
confusion over the status of community groups and the legalistic approach of
licensees was said to have reduced the public inguiry process to a farce.

2.19 The Act was further amended in 1985 and an attempt was made o make

the inquiry process more accessible to the public. However, the most significant

change was in the area of licensing, where licensing of services replaced
licensing stations as & means of paving the way for the introduction of new
technology.

2.20  The desire to extend the range of commerciat services to regional areas
and the launch of the AUSSAT satellite provided a challenge to the Govern-
ment’s broadcasting policy. The satellite put the networks in a position to
provide three services throughout Australia and the Tribunal warned against
the potential for domination by Sydney/Melbourne interests.

2.21 The Government opted for aggregation which involves the expansion and
combination of existing service areas to create new service areas with sufficient
population to support three competitive services. This approach was com-
plimented by the introduction of new audience reach limits which were meant
to address the question of economies of scale in broadcast enterprises, thereby
increasing the potential for viability.




2.2  Since 1976 broadcasting and related services have developed dramati-
cally. The Special Broadcasting Service was established, public radio has grown,
commercial FM radio has been extended, satellite services to remote areas have
been introduced and pubilic television is being considered.

2,23  These changes have taken place against a background of rapid tech-
nological change in all spheres of broadcasting which has impacted upon
existing services and opened up new opportunities through the use of satellites
and optical fibre cable.

224 These changes have been influential in recent changes in media
ownership. There are no longer clearly defined boundaries between free-to-air
broadcasting and other electronic infermation and communications services.
2.25  The recent comprehensive changes in television and radie ownership
appear to represent a decision by the private sector to establish a position in
what is becoming an international communications industry. Many existing
free-to-air broadcasters have become part of large conglomerates. While details
of the long term commercial plans of these companies are not generally
available, it is apparent that the acquisition of existing television, and to a lesser
extent radio, operations are in some cases part of a strategy of taking & position
in the expanded communications industry of the future.

2.26.  Currently in Australia there are 140 commercial radio stations in 103
service areas. Changes in ownership in recent times have resulted in the
creation of five major commercial radio groups: Bond Media Ltd (nine sta-
tions), Australian Broadeasting Co Pty Ltd (seven stations), Wesgo (17 sta-
tions), Sonance Pty Lid {seven stations) and Hoyts Media Lid (14 stations)."

2.27 With regard to television, there are 30 commercial licences, For practical
purposes these stations are either linked through affiliation agreements or
common ownership to form three national networks controlled by Bond Media
Ltd, Northern Star Holdings/'Westfield and Quintex Ltd FSubmission No. 4056,
Artachment C, p.C5.

2.28 The financial basis of free-to-air commercial broadcasting has not
changed since commercial radio operations first commenced. The commercial
licesee operates a business based primarily on selling a single commodity,
air-time for advertising.

2.29 The basic concerns of government regarding broadeasting have also
changed very little over the years, Le concentration of ownership. standards,
regulation of entry into the industry and adequate and comprehensive services.

1 Submission No, 4036, pp.7-9.




On the other hand, licensees have always been concerned to have a ‘faiy’
regulatory system with an independent arbiter and minimal direct political
intervention.

2.30  Current broadeast poticy is being determined against a background of
changing ownership, rapid technological change and continuing concerns over
concentration of ownership and program quality and diversity,

2,31  Policy formulation is still confronted by the requirement to balance the
need for regulation of broadcasting to achieve social ends and the effects of
regulation on the economic viability of broadcasting enterprises,







3: OVERRIDING ISSUES

Background
Terms of Reference

3.1 The reference received from the former Minister for Transport and
Communications, Senator the Hon Gareth Evans, QC, asked the Committee to
‘(e)xamine the role and functions of the Australian Broadeasting Tribunal in
regulating the Australian commercial broadcasting sector, and in particular:

{a) the basis and conditions upon which licences are granted and re-
newed, and options for change;

{(b)  the role of the ABT in relation to changes of ownership and control
of commercial broadcasting licences, including the extent o which
such changes should require prior or subsequent approval;

{c) the role of the ABT in establishing and enforcing program and
advertising standards; and

(d) appropriate sanctions for breaches by licensees of provisions of the
Broadcasting Act, including undertakings given pursuant to the Act
as w “adeqguate aad comprehensive services” and use of Australian
resources.’’

3.2  Terms of reference for any inquiry require interpretation and expansion.
Those for this inquiry raise questions that go to the heart of regulation of
commercial broadcasting as it exists today and to the extent and type of future
regulation, recognising the importance and opportunities of technological
change. In short, Government, Parliament and the public need to recognise the
importance of putting in place a regulatory framework that is relevant for the
early 21ist century. It is these marters the Committee proposes to address in this
report.

The Position of Radio

3.3 In examining the rationale for regulation the Committee will concentrate
on television. Radio is different because of historical developments, diversity of
ownership and range of choice for listeners. It also does not raise the same
concern as television. The opening up of the radio spectrum has resulted in
specialisation. In metropolitan areas in particular there is now much greater
variety in programs. Mr M Armstrong, a former member of the Tribunal and

' Arachment in a letter dated 18 November 1987 from the former Minister - see Transcript

of 9 February 1988, pp &, 8BA.







