
Parliamentary Paper
No. 355/1986

The Parliament of the
Commonwealth of Australia

HOUSE OF REPRESENTATIVES
STANDING COMMITTEE ON
ABORIGINAL AFFAIRS

Report on certain documents
tendered to the Committee
during the Baryulgil
Community Inquiry

November 1986

The Commonwealth Government Printer
Canberra 1986



© Commonwealth of Australia 1986

ISBN 0 644 05661 4

Printed by Authority by the Commonwealth Government Printer



COMMITTEE'S TERMS OP REFERENCE:

That a Standing Committee be appointed to inquire into
and report on such matters relating to the present circumstances
of Aboriginal and Torres Strait Island people and the effect of
policies and programs on them as are referred to it by -

(a) resolution of the House, and

(b) the Minister for Aboriginal Affairs.

Members of the Committee

Chairman .. Mr C.A. Blanchard M.P.

Deputy Chairman .. Mr R.F. Shipton M.P.

Members .. Mr I.M.D. Cameron M.P,

Mr G. Campbell M.P.

Mr D.M. Connolly M.P.

Mr J. Gayler M.P.

Mr G.L. Hand M.P.

Mr M.J. Maher M.P.

Members of the Sub-committee on Baryulgil Documents

Chairman .. Mr G.L. Hand M.P.

Members .. Mr C.A. Blanchard M.P,

Mr I.M.D. Cameron M.P,

Secretary: .. Mr D.R. Elder

iii





CONTENTS Page

Terms of Reference, Members of the Comreitee
and Members of the Sub-committee on
Baryulgil Documents iii

The reference 1

Reason for the reference 1

The Baryulgil Inquiry and the documents 3

Question for consideration and advice 6

Conclusions and recommendation 13

APPENDIX 1

Petition from Mr B. Brassil, Solicitor, Aboriginal Legal
Service, presented to the House of Representative on
15 November 1985.

APPENDIX 2

Terms of reference for the Committee's Baryulgil Comirmnity
Inquiry

APPENDIX 3

Documents attached to first submission from the Aboriginal
Legal Service and authorised for publication on
14 December 1983.

APPENDIX 4

Documents submitted by the Aboriginal Legal Service and
incorporated in the Transcript of Evidence.

APPENDIX 5

Documents submitted by the Aboriginal Legal Service
and accepted by the Committee as Exhibits.



APPENDIX 6

Documents submitted by the Aboriginal Legal Service and
accepted by the Committee as Confidential Exhibits.

APPENDIX 7

Documents submitted by the Aboriginal Legal Service and
retained on file - not officially incorporated in the
evidence of the Inquiry.

APPENDIX 8

Documents submitted by Mr G.F. Burke and accepted by the
as Confidential Exhibits.

APPENDIX 9

Response from Mr B. Brassil, Solicitor, Aboriginal Legal
Service, to Committee's request for comments on the
reference.

APPENDIX 10

Letter from Pollack Greening and Hampshire, So l ic i to rs for
Mr Burke, in response to Committee's request for comments
on the reference.

APPENDIX 11

Letter from Diamond Peisah and Co., on behalf of the James
Hardie Group, in response to Committee's request for
comments on the reference.

APPENDIX 12

Letter from the Hon. L. Bowen M.P., Attorney-General,
providing advice to the Committee on the reference.

APPENDIX 13

Petition from Mr G. Nutman, Solicitor representing Marlew
Mining Pty Ltd, to the House of Representatives on
14 October 1986.

VI



The reference

1 On 5 June 1986 the House of Representatives

referred the following matter to the Committee for consideration

and advice to the House:

Whether documents tendered to the Committee
by (a) Aboriginal Legal Service Ltd and
(b) Mr G.F. Burke during the Committee's
inquiry into the effects of asbestos mining
on the Baryulgil community should be
presented to the House by the Committee for
the purpose of the House granting leave to a
petitioner or his or her legal
representatives to issue and serve a
subpoena for the production of those
documents to a court.

2 The Committee met on 5 June and appointed a

sub-committee consisting of three members who were members of the

Committee at the time of the Baryulgil Inquiry to undertake the

reference and report back to the Committee. The members appointed

to the sub-committee were Mr G.L. Hand (Chairman),

Mr C.A. Blanchard and Mr I.M.D. Cameron. The sub-committee

considered the matter and prepared a report which has been

endorsed by the Committee.

Reason for the reference

3 The Aboriginal Legal Service, acting on behalf of some

Aboriginal people who had lived and worked in Baryulgil, has

commenced actions for common law damages in the Supreme Court of

New South Wales. Damages are being claimed for asbestos related

injury and disease arising from their employment by and/or

residence near an asbestos mine at Baryulgil on the north coast

of New South Wales. The defendants in these cases are the James

Hardie group of companies plus others.



4 In oraer to assist the Aboriginal Legal Service in

these cases Mr Bernard Brassil, a solicitor with the Legal

Service, has petitioned the House for leave to be granted:

(a) To your Petitioner to take possession
of the photographs, letters and plans
tendered by Aboriginal Legal Service
Ltd.

(b) To your Petitioner to take possession
of the documents tendered or
presentees by Mr G.F. Burke as
aforesaid.

(c) To all persons seeking compensation
for their injuries and damages
arising .from their employment in
and/or residence near the asbestos
mine at Baryulgil to refer to the
Report of the House of
Representatives Standing Committee on
Aboriginal Affairs titled 'The
Effects of Asbestos Mining on the
Baryulgil Community1 in those Court
proceedings.

(d) To an appropriate Officer or Officers
of the House to attend in Court as

•and when necessary to produce the
official Report of the House of
Representatives Standing Committee on
Aboriginal Affairs titled 'The
Effects of Asbestos Mining on the
Baryulgil Community' and to give
evidence in relation to the conduct
of the inquiry which led to that
report,- providing that such Officer
or Officers should not be required to
attend at any time which would
prevent the performance of his, her
or their duties in the Parliament.

A copy of the full petition from Mr Brassil is at Appendix 1.

5 The requirement to petition the House for the granting

of leave to obtain evidence of parliamentary proceedings, or

documents presented during parliamentary proceedings, for use in

the courts derives from Article 9 of the Bill of Rights which



provides that proceedings of the Parliament ought not to be

impeached or questioned in any court or place out of Parliament.

Evidence given by witnesses to, and documents received in

evidence by, parliamentary committees are part of the proceedings

of Parliament, and require leave of the House to be granted for

their subsequent use in the courts. House of Representatives

Practice notes that in the exercise of this privilege "the House

must weigh the need to protect this privilege of the House

against the need to ensure that it does not hinder the

administration of justice'.^

6 The House has referred to the Committee for advice the

question of whether the documents tendered to the Committee by

the Aboriginal Legal Service and Mr Burke during the Baryulgil

Inquiry should be presented to the House with a view to leave

being granted to a petitioner to serve a subpoena for the

production of the documents to a court.

The Baryulgil Inquiry and the documents

7 The inquiry into the effects of asbestos mining was

referred to the Committee on 19 September 1984 by the Minister

for Aboriginal Affairs. A copy of the terms of reference for the

inquiry is at Appendix 2.

8 During the inquiry the Aboriginal Legal Service

asserted that the operation of the mine had had a devastating

effect on the health of Aboriginal workers and residents at

Baryulgil. To support its assertions the Aboriginal Legal Service

presented to the Committee a large amount of documentation about

the operation of the mine, the conditions which existed in the

mine and the effects on workers1 and residents1 health.

9 Included in this material were submissions and

attachments that were published in the transcript of evidence.

The first submission, which was authorised for publication by the



Committee on 14 December 1983, had as attachments a selection of

photocopies of documents supplied to the Legal Service by the

former manager of the mine, Mr Gerry Burke. These documents

became known as the.'Burke papers'. A list of the documents is at

Appendix 3. The second submission from the Aboriginal Legal

Service concerning medical evidence to the Inquiry was presented

jointly with the Doctors Reform Society. The final submission

concerned proposals for compensation for former miners and

residents at Baryulgil.

10 During the course of the Inquiry the Legal Service also

presented other, documents, photographs and plans. Some of these

were incorporated in the transcript of evidence (see Appendix 4

for a list of the documents), otherswere accepted as exhibits •

(see Appendix 5 for a list of the material), while a small number

were made confidential exhibits (see Appendix 6 for a list of

these). Some of these confidential documents concerned medical

records of former mine workers and residents of Baryulgil and

were made confidential for reasons of medical professional

privilege. The other confidential documents were transcriptions

of interviews (and the tape of interviews) between Chris

Lawrence, Solicitor with the Aboriginal Legal Service,, and former

workers at the mine. Finally, a number of documents were retained

on file without being received in evidence although the documents

were in some cases used in compiling the Committee's report,, (see

Appendix 7 for a list of this material). As these documents were

used in compiling the report they have been regarded as

confidential evidence for the purposes of this reference.

11 Mr Burke initially appeared before the Committee on

6 February 1984 and gave evidence inrelation to a short

submission he had made to the Inquiry. This submission was

ordered to be incorporated in the transcript of evidence on

7 February 1984. Mr Burke was subsequently asked to attend a

public hearing on 13 August 1984 and to identify and table

documents in his possession relating to the operation of the



mine. He presented a large number of documents to the Committee

at the hearing, a number of which were 'originals' of the

photocopied documents provided to the Committee by the Aboriginal

Legal Service and known as the 'Burke papers'. The collection of

documents he presented to the Committee at the hearing was made a

confidential exhibit to the Inquiry. A list of the documents is

at Appendix 8. ' .

12 The reasons for these documents being made confidential

exhibits were complex. Hardies,Trading (Services) Ltd, a

subsidiary company of the James Hardie Group which presented

evidence to the Inquiry, had objected to Mr Burke giving evidence

in public .on the first occasion on which he appeared (7 February

1984) on the grounds that the evidence 'being canvassed by this

witness goes to issues .which may be litigated1.2 Mr Burke fell

within the category of former mine employees who might be

involved in litigation. Hardies was also concerned about the

effect of Mr Burke1s evidence on other potential or actual

litigation. In particular it was concerned about litigation in

which it was.involved with its insurer,.QBE International, about

the continued application of insurance policies. It was.Hardies

contention that Mr Burke1s evidence should be taken in camera

because it was covered by the sub judice convention. House of

Representatives Practice describes the sub judice convention as a

restriction on debate and discussion which the House (and it's .

committees) places upon itself 'in the case of matters awaiting

or under adjudication in a court of law'.3 in deciding to make

the documents presented by Mr Burke confidential the Committee's

concern, was to protect the interests of those who were involved

in the Inquiry in view of the possible consequences of this

material being publicly available. The Committee wished to

examine the documents in detail to determine which would be

covered by the sub judice convention. The documents submitted^'by

Mr Burke were retained as confidential exhibits.



13 However a number of the documents presented by Mr Burke

were in fact 'originals' of the photocopied documents, known as

the "Burke papers', provided to the Committee by the Aboriginal

Legal Service with its first submission and published by the

Committee in the transcript of evidence. Some of the 'Burke

papers' thus had already been made public -by the Committee

despite its decision to retain the documents as confidential • •

exhibits when submitted by Mr Burke.

14 Although Mr Burke indicated to the Committee at his

second public hearing on 13 August 1984, that the documents he

presented were all the documentation he had on the operation of

the mine, he subsequently sent a further 5 kg of previously

unmentioned documents to the Committee. These documents were

returned to Mr Burke before the completion of the Inquiry and

were not received as evidence to the Inquiry.

15 • • One of the major conclusions of the Committee's Inquiry

was that, subject to some technical difficulties, there were •

adequate avenues of compensation available to members of the

Baryulgil community who contract, or have contracted, an

asbestos-related disease. The Aboriginal Legal Service is now

seeking compensation through the courts on behalf of its clients

and has asked for documentation presented to the Committee during

the Baryulgil Inquiry to facilitate its cases.

Question for consideration and advice

16 The question the Committee•has been asked to consider

and provide advice to the House about is whether the documents

referred to above should be ̂ presented to the House by the

Committee for the purpose of the documents subsequently being

produced to a court.

17 - • To assist it in determining the question the Committee

wrote to the witnesses .who- presented the documents to the

Committee, the Aboriginal Legal Service and Mr Burke, seeking



thei=r comments on the terms of reference and in particular

whether they had any objection to the documents being released.

The responses from the Aboriginal Legal Service and from

Mr Burke1s solicitors are included as Appendixes 9 and 10

respectivelyi The Committee also sought the views of the James

Hardie Group through their solicitors. Diamond Peisah and Co, The

Committee sought the views of Hardies because of their extensive

involvement in the Baryulgil Inquiry and concerns that they had

expressed about the 'Burke papers' both before and after the

completion of the Inquiry.. A copy of the response from Diamond

Peisah and Co. is included as Appendix 11. Because of the

complexity of the issues before it the Committee also .sought

advice from the Attorney-General•and referred to him the1

responses it received from interested parties. A copy of the

Attorney-General's advice is included as Appendix 12.

18 One of the issues which the Committee addressed in

considering whether or not the documents should be released for

use in court proceedings was that of the protection of the

witnesses who submitted the documents.to the Committee. Standing .

Order No.362 provides that: .

All witnesses examined before the House, or
any committee thereof, are entitled to the
protection of the House in respect of
anything that may be said by them in their
evidence.

This evidence includes submissions made.by witnesses and

documents presented by them. It was important for the Committee

to satisfy, itself that the witnesses who submitted the evidence .

to the Committee had no objection of substance to the release of

the documents to a court or considered that their interests would

be affected by the Committee .recommending this course of, action.

19 The Aboriginal Legal Service, through Mr Brassil1s

petition to the House, is now actively seeking the release of all

the documentation provided by it to the Committee during the

Baryulgil .Inquiry. By this action the Aboriginal Legal Service



clearly indicates that neither it, nor its clients, believe that

their interests would be prejudiced by the release of the

documents. Mr Brassil, in a response to the Committee's request

for comments on the terms of reference (see Appendix 9),

indicates the Aboriginal Legal Services' support for the release

of the documents.

20 In relation to Mr Burke, it should be noted that the

decision to retain the documents presented by him as confidential

exhibits was not to protect Mr Burke but for the protection of

other parties to the Inquiry, in particular the James Hardie

Group which had indicated its concern about the effect on

litigation of matters being canvassed by Mr Burke. The letter

from Mr Burke1s solicitors in response to a request from the

Committee for comments on the terms of reference indicates that

Mr Burke has no objection to the release of the documents for the

purpose of the issuing of a court subpoena. (Appendix 10).

21 The advice from the Attorney-General indicates that as

the witnesses who submitted the documents to the Committee are

either actively seeking the leave of the House, or are

consenting, to have the documents released to a court on the

issuing of a subpoena the question of the protection of the

witnesses is of very much less importance.

22 A second issue addressed by the Committee was the

question of public interest associated with the release of the

documents to a court. The documents presented to the Committee by

the Aboriginal Legal Service and Mr Burke, by being regarded as

evidence to the Committee's inquiry, became the property of the

Committee at the time they were submitted and could not be

disclosed unless authorised for publication by the Committee at

the time, or subsequently by the House. Because of the

application of Article 9 of the Bill of Rights they also could

not be used in courts of law without obtaining leave of the House

to subpoena for the production of the documents. The



Attorney-General's advice on this.matter states that, as the

documents in question were only a part-of the proceedings of the

Parliament because they were tendered to the Committee by

witnesses, there is no intrinsic need to deny them to :a court

hearing/proceedings in which they are relevant. In-fact ̂ to do so.

could be seen as an attempt to pre-judge or to frustrate such. ...

proceedings. According to the Attorney-General there would appear

to be .strong .public interest grounds.(the interests.of the proper

administration of justice) for making the documents available.

23 . Mr Brassil, in giving,reasons why the Committee should,

present the documents.to,the House for the .purpose of the •House/,

granting leave for. the .issuing, of a subpoena,' refers to the

importance of the documentary material to the cases of former

Baryulgil miners and to the question of public importance . •

involved in the.documents being placed before a court for . ..

consideration .(see Appendix 9). The Attorney-General stated that

if Mr Brassil's description of the documents is accurate they may

go to the heart of proceedings for damages for. asbestos exposure

being brought by the .Aboriginal Legal Service .on behalf of its

clients and accordingly- it would be in the interests of justice .

that this documentation be available to be placed before the

Court for consideration. ..••.-. . . . . . . • ...

24 . However, the Committee had to give special

consideration to some of the. documents.-The Committee, gave

consideration to whether, the documents, presented by the , :, • ...

Aboriginal Legal ;Service which were..made.;co.nfident.ial exhibits . •

should be released. .As was .indicated, aboye, .some . of, the \

confidential documents were transcripts of .interyiews^together

with tape .o.f interviews) .between Chris Lawrence.*;qf the Legal- .•..-•. .

Service and three former, mine., workers, -.The .Committee, .made these,

confidential because the.transcripts.:.y?ere not; authenticated by .

those who gave..them and the Committee.. ;did..,not .wish to make them.,

publicly available under., those circumstances*,. These; transcripts. •

still have not been authenticated. -.The remainder .of" the ...-. • • • •. .



confidential, documents concern medical evidence presented by the

Legal Service about former mine workers. These were made

confidential for reasons of medical professional privilege and

the protection of identity of patients. The Committee also

considered that some of the documents submitted by the .Aboriginal

Legal Service and held on file may be covered by medical and

legal privilege.

25 The Committee sought advice about these questions from

the Attorney-General. In relation to the unauthenticated

transcripts of interviews the Attorney-General advised that their

admissibility and the weight to be accorded them were matters for

the court and that therefore there was no reason why they should

not be made available to the courts. In relation to the medical

evidence the Attorney-General did not consider that the

privileges of the House would be affected by allowing them to be

released to a court and hence he saw no reason why this should

not be done.

26 . The Committee also considered the question of the

release of the documents submitted by Mr Burke and listed at

Appendix 8 which were held as confidential exhibits while they

were examined by the Committee. The Committee wished to examine

the documents to see what effect their publication might have on

actual or potential litigation and thus with the possible

application to the documents of the sub judice convention.

27 The major litigation about which the Committee was

concerned was that between the James Hardie Group and its

insurer, QBE International, concerning the continued application

of insurance policies covering companies in the Group. This

litigation was proceeding during the course of the Baryulgil

Inquiry. Hardies was concerned that evidence provided by itself

and others might be construed as 'admissions' under policies of

insurance or might otherwise be considered as factors which could

vitiate contracts of insurance. It expressed its concern to the

Committee that QBE would seek to use evidence presented to the

10



Inquiry in that litigation and that therefore the Committee

should take any evidence which might affect that litigation

in camera. ' '

28 Before the completion.of the Inquiry photocopies of the

"Burke documents' were provided to Hardies inviting them to

identify any affecting their position in litigation. The

Committee followed the same procedure in relation to some

exhibits submitted by the Aboriginal Legal Service. Hardies

responded identifying a number of documents which it believed

affected litigation. The 'Burke documents' were retained as

confidential exhibits.

29 It is understood that the litigation between Hardies

and QBE has at this stage been settled and that proceedings are

no longer before the courts. As this matter is not currently

being litigated, the question of the documents being sub judice,

at least in relation to this litigation, does not seem to arise.

30 Other issues considered by the Committee were raised in

comments about the reference made by the James Hardie Group

through their solicitors, Diamond Peisah and Co.. In their

response to the Committee's invitation for comments on the

reference (copy at Appendix 11), Diamond Peisah and Co., on

behalf of their clients, asserted that the real question for

consideration was the ownership of the documents. Diamond Peisah

and Co. indicated that their clients had no objection to the

documents being released into the custody of a court having

jurisdiction in proceedings commenced for the purpose of

determining the rightful ownership of the documents. They

referred to proceedings recently commenced by Marlew Mining Pty.

Limited in the Common Law Division of the Supreme Court of New

South Wales against Mr G.F. Burke and the Aboriginal Legal

Service for the purpose of determining the ownership of the

documents. They expressed their clients' view that the Committee

should recommend to the House that the documents should be1

11



released only to that court and only on the receipt of a subpoena

in those proceedings from-Marlew Mining Pty.' Limited. Diamond •

Peisah and Co. strongly expressed their clients' view that the

documents should not be released to any other court in any other

proceedings nor handed to any person. In particular, they should

not be allowed to be subpoenaed in proceedings to which

Mr Brassil of the'Aboriginal Legal Service 'refers in his petition

to the House (Appendix 1), nor should -they be released to

Mr Brassil as he could1 not be"' the rightful owner of the documents

in question. . . . . .

31 The Committee has noted that a petition from Mr Nutman

on behalf of Harlew Mining Pty Limited was presented to the"House

of Representatives on 14 October 1986 (see Appendix 13) . The

petition seeks leave of the House to serve a subpoena on the

Clerk of the House requiring the production of the documents

presented1, to the Committee by Mr Burke at the Supreme Court of

New South Wales in which proceedings have been commenced by

Marlew Mining to determine the rightful ownership of the

documents. The Committee^ referred to this further'petition in a

follow-up letter to the Attorney-General.

32 -: In relation to1 the1 comments of Diamond'Peisah and Co.,'

the Attorney-General stated that,he'did not-think it would be

appropriate'for the documents • to -be • released'on ̂ the basis ••"•

requested by Diamond Peisah and-Co;..He' considered that

allegations that some of the documents in question were obtained

illegally should not deter the Committee from recommending their

release for use in legal proceedings to which it is said they are

relevant. The Attorney-General stated that the Parliament should

not put itself in the position of judging what evidence should be

available to be tendered in legal.proceedings. Admissibility of

evidence is rightfully a matter left to the relevant court. In

relation to the petition from Marlew Mining Pty Limited, the

Attorney-General stated that he thought the documents should also

be made available for the proceedings referred to in the petition



as it was not the position of Parliament to attempt to resolve

the question of ownership of the documents.

Conclusions and recommendation

33 On the basis of the issues before the Committee the

Attorney-General concluded in his advice that he saw:

. . . no reason why the documents should not
be released to a court hearing the damages
proceedings or any other proceedings in
which they are to be tendered as evidence.

The Committee endorses this conclusion. There is a significant

public interest in the documents being available for use in the

courts that the Committee would not wish to disrupt. As the

witnesses who presented the documents have consented to their

release, the Committee considers that the protection of them in

relation to their evidence does not affect a decision to release

the documents. There are no other impediments to the release of

the documents in the issues which the Committee has considered.

34 The Committee therefore recommends to the House that it

grant leave to petitioners or their legal representatives to

issue and serve subpoenas for the production to a court of

documents tendered by the Aboriginal Legal Service Ltd and

Mr Burke during the Committee's Baryulgil Inquiry.

C.A. BLANCHARD
November 1986 Chairman

13



ENDNOTES

1 Pettifer, J. (Ed.), House of Representatives Practice,
(Canberra, 1982), p. 539.

2. Baryulgil Community Inquiry, Transcript of Evidence, p. 202

3. House,, of Representatives Practice, p. 464.
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APPENDIX 1

(P ROO F]

COMMONWEALTH OF AUSTRALIA

PARLIAMENTARY DEBATES

FRIDAY, 15 NOVEMBER 1985

CORRECTIONS TO PROOF ISSUE

This is a Proof Issue. Corrections that honourable members suggest for the Weekly Issue and
the Bound Volumes should be lodged with the office of the Principal Parliamentary Reporter
as soon ss possible not later than Friday, 29 November 1985.

AUTHORITY OI; THE HOUSE OF REPRESENTATIVES
CANBERRA
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2958 REPRESENTATIVES 15 November 1985 Petitions

6. That the provision of essential services be main-
tained, free from industrial disruption.

And your petitioners as in duty bound will ever pray,

by Mr Slipper.
Petition received.

Changes to Veterans' Entitlements
To the Honourable the Speaker and Members of the
House of Representatives in Parliament assembled. The
petition of the undersigned cx-scrvice persons in the
electorate of Bass in Tasmania respectfully showeth
that:

(i) The welfare of Australian veterans and their
dependants should be kept out of bureaucratic
costing exercises.

(ii) The Veterans' Entitlement bill 1985 does not
represent the actua! needs of ex-service persons,
especially the abolition of dependants' pensions,
the alteration to the assessment of rates of disa-
bility pensions and the alteration to Section 47—
the onus of proof.

(iii) As ex service persons who served their country
in time of need, and now apparently forgotten
by governments, we are deeply concerned that
our organisations were not consulted before the
amendments were made.

Your petitioners therefore pray that:

1. The controversial parts of the Veterans' Entitle-
ments Bill 1985 be repealed.

2. That ex-service organisations be given the chance
of a "Summit" type meeting, as accorded manage-
ment and trade unions, at which to express their
opinions.

And your petitioners as in duty bound will ever pray,

by Mr Smith.
Petition received.

Effect of Asbestos Mining on the Baryulgil
Community

To the Honourable The Speaker and Members of the
House of Representatives of the Commonwealth of Aus-
tralia in Parliament assembled.

The humble Petition of the undersigned Bernard
Dominic Brassil, Solicitor, of Aboriginal Legal Service
Ltd, Cnr. Cleveland & Abercrombie Streets, Chippen-
dale, in the State of New South Wales, hereinafter
referred to as 'the said State1.

Respectively showeth:

1. Your Petitioner is a Solicitor acting on behalf of
certain persons of Australian Aboriginal ancestry who
arc Plaintiffs in separate actions for common law dam-
ages commenced in the Supreme Court of New South
Wales, hereinafter referred to as 'the said proceedings'.

2. Your Petitioner's clients are claiming damages for
asbestos related injury and disease arising from their
employment by and/or residence near an asbestos mine
at Baryuigil on the north coast of the said State.

3. The said proceedings name the following corporate
and statutory persons as defendants

(i) Mariew Mining Proprietary Limited, formerly
known as Asbestos Mines Proprietary Limited.

(ii) James Hardie Industries Limited.

(iii) James Hardie & Company Proprietary Limited.
(iv) Seltsan Limited, formerly Wunderlich Limited.
(v) Nominal Defendant T. W. Haines, appointed

pursuant to the Claims against the Government
and Crown Suits Act 1912 as representative of
the Health Commission, the Department of In-
dustrial Relations and the Government of the
said State.

4. The House of Representatives Standing Committee
on Aboriginal Affairs, hereinafter referred to as *the
Committee', at the request of the Minister for Aborigi-
nal Affairs, the Honourable A. C. Holding M.P., en-
quired into the effects of asbestos mining on the Baryulgil
community. The Committee had the following terms of
reference:

1. the effect of asbestos mining on the Aboriginal
people who lived and/or worked at Baryulgil with
particular reference to:

(a) the conditions under which Aboriginals worked
in the asbestos mine and processing plant; and

(b) factors which contributed to any health risks
associated with the mine and crushing plant, and
the nature, adequacy and enforcement of safety
measures to minimise such risks.

2. measures to protect and promote the health and
welfare of the Aboriginal people who may have been
affected by the Baryulgil mining operations.

3. provisions currently available to secure just com-
pensation for individuals who have been adversely
affected by the mining and processing activities at
Baryulgil, and measures necessary to overcome any
inadequacies in those provisions.

5. In October 1984 the Chairman of the Committee
the Honourable Mr G. L. Hand, M.P., tabled the Re-
port of the Committee in the House of Representatives.

6. The Report of the Committee was published by
the Australian Government Publishing Service and made
available in bound form. On page 127 of that Report,
in paragraph numbered 10.22 beneath the heading 'Rec-
ommendations. Individual Compensation' the Commit-
tee recommended as follows:

'The Committee does not believe it appropriate to
recommend any scheme to make individual payments
of compensation. It believes that, subject to some
technical difficulties, there are adequate avenues of
compensation available to members of the Baryulgil
community who contract, or have contracted, an as-
bestos-related disease.'
7. During the hearings the Committee received certain

evidence from Aboriginal Legal Service Ltd and other
persons. Among the evidence received were various pho-
tographs, letters, plans and a number of documents from
Mr Gerald Francis Burke referred to in Mr Burke's
testimony to the Committee reported on page 7 of the
Report. There are some 5 kg of additional documents
received from Mr Burke referred to on page 7 of the
report.

8. In order to properly and adequately conduct the
hearings of the claims by each of the litigants, whether
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