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The reference

1 - On'5 June 1986 the House of Representatives
referred the following matter to the Committee for consideration
and advice to the ‘House: ~ . ' ' :

Whether aocuments tendered to the Commlttee

oy {a) Aboriginal Legal Service Ltd and

(b} Mr G.F. Burke during the Committee® s

‘inquiry into the effects of asbestos nining

on the Baryulgil community should be-

presented to the House by the Committee for

the purpose of the House granting 1eave to a

petitioner or his or hex legal

representatives to issue and serve a

subpoena for the productlon of those
documents toa court '

2 ' The Commlttee met on 5 June and app01nted a
sub-committee cons;st;ng of three members who were members of the
Committee at the time of the Baryulgil Inqulry to undertake the
reference and report back to the Commlttee. The members appointed
to the sub-committee were Mr G.L. ‘Hand (Chairman),

Mr C.A. Blanchard .and Mr.i M'D:'Caméroh._The'sub—committee
considered the. matter and preparea a report whlch has been
enaorsed by the Commlttee '

Reason for the reference

3 The Abbfigiﬁal'Lééél“serviéé;_acéinéaéﬁ behalf of some"
Aboriginal peocple whd-had lived and worked in Baryulgil, has
commencea actions for cdﬁmdn law daﬁagéS in‘thé.Supreme_CQurt of
_New South Wales;,Damages_are being'cléimed_for aSbestos related
injury and disease arising from their employment by_and/of-
residence near an asbestos mine at Baryuldgil on the north coast
of New South Wales. The defendants in these cases . are the James
Hardie group of companies plus others, '




4 - In order to assist the Aboriginal Legal Service in
these cases Mr Bernard Brassil, a solicitor with the Legal
Sexﬁice, has petitioned the House for leave to be granted:

(a) To ydﬂr Petitioner to take possession
of the photographs, letters and plans
tendered by Aborlglnal Legal Serv1ce

.Ltd P g .

(k) To your Petlt;oner to take p0558551on
‘0f . the documents.. tendered or
presentea by Mr. G F. Burke as

_ aforesald..'ﬁ: o e o

{(c) To all persons seeklng compensatlon
for their . dinjuries and damageS::
arising from their employment in
and/or residence near the asbestos .
mine at Baryulgil to refer to the
Report ‘of the House of
Representatives Standing Committee on
Aboriginal Affairs titled 'The
Effects of Asbestos’ Mlnlng on-the
Baryulgil Communlty in those Court
proceed1ngs.'~ e

{q) T¢ an approprlate Offlcer or Officers
: . of -the House to attend in Court as -
;'“_and ‘when ‘necessary to. prodgice the
“. . 'official ‘Report :of the ‘House of - 5
Representatives Standing Commlttee on
Aboriginal Affairs titled "The -
Effects of Asbestos Mining on the
Baryulgil Community' and to give
evidence in relation to the ¢onduct ’
of the inguiry which led to that
report, providing that such Officer
or Officers should not be reguired to
attend at any time .which would - - - -
prevent the performance of his, her
*r-or thelr dutles ln the Parllament

A_copy_of'ﬁhe full petition_from Mr Brassil "is at Appendix 1.

5 0" The requirement ‘to yetltlon the ‘House for the granting

of leave to obtain evidence of parllamentdry proceedlngs, or
documents presented duriny parliamentary proceedings, for use in
the courts derives from Article 9 of the Bill of Rights which




provides that proceedings of .the Parliament ought not to be
eimpeeched or questioned in any coart'er:place_out of Parliament,
Evidence given by witnesseé:to,-and3doCuments received in- -
-reeidence by, parliamentary'committees are ?art of the7proceedings-
of Parllament, and requrre 1eave oﬁ the’ House to be granted for
their subsequent use in the courts. House of gepresgn;atlggg

' Practlc notes - that ‘in the exercise of thas pr1v11ege *the House
must welgh the need to protect this pr1v1lege of -the House N
-agalnst the neeo to ensure that it ‘does not hlnder the_
admlnlstratlon of 3ust1ce' 1

6 S The House has .referred to -the Commlttee for advmce the
:questlon of - whether the documents tenoerea to the Commlttee By
the Aborlglnal Legal Serv1ce and Mr Burke during the Baryulgzl
'_Inqurry should be presentea to the House Wlth a view to leave:
‘being granted to a petltloner to eerve a subpoena for the
'proauct;on of the documents to a court

'ThefBaryﬂlgil Inquiry-and the 6oeumeets-it

'7_-~_ . - The 1nqu1ry 1nto the effects. of asbestos mlnlng was .
referred tothe Committee on 19 September 1984 by the Mlnlster
efor Aborlglnal Affalrs. A copy ‘of the terme ©of reference for the
lnqulry is at. Appendlx 2. '

8 N Durlng the Inqurry the Aborlglnal Legal Serv1ce
_aseerted that the operatlon of the mlne -had: had a devastatlng
effect on the health of: Aborlglnal workers and residents at.
Baryulgll. To, support 1ts assertlons the Aborlglnal Legal” Serv1ce
presented: to-the Committee a- large amount of documentatlon about .
the operation of the mine, the conditions whlch.ex;sted ‘in the i
mine and .the effects on workers' and:residehtsf health. .

9 - indluded_ih'thie material were submissions andt
attachments that were published in the transcript of evidence, -
The first submission, which was authorised for publication by -the




_Committee-on-lé December 1983, had as attachments a selection of -
photocopies: of documents .supplied to the Legal Service by the
forﬂér manager ..of -the mine, My Gerry Burke. Thege documents
became ‘known .as ‘the:'Burke papers'. A list-of -the documentsg:ig at "’
Appendix 3. :The second submission from the Aboriginal Legal '
Service concerning:medical -evidence fo the ‘Inquiry was pregented--”
jointly with the Doctors Reform Society. The final submission
conCerhed.proposals for -compensation for former miners and
;ésiaents at Baryulgil, | '

'10 -+ During the course of the Inquiry the Legal Service also
.presented-other-documents, photographs and plans. Some of ‘these
wéreuihcorporated in the transcript of evidence (see Appendix 4
for a list of the documents},.otherszwéré accepted as exhibits
{see Appendix 5 for a list of the material),‘'while a small-numbér
Wéré_méde-confidential~exhibitsa(see Appendix 6 -for a: list of
these).-SOme'of;theserconfidential documents concerned medical - °
records of former mine workers:and residents of Baryulgil and’
were made confidential for reasons of medical professional
privilege, The other confidentiai-documentstere'tfanscriptions R
of interviews (and the tape of interviews) between Chris '
Lawrence, Solicitor with: the Aboriginal-Legal Service, and former
workers .at -the mine. Finally,:a humber of documents were retained-
:on}file.withoutsbeing received“in eVidence-althOugh-the aocﬁméhts>'

were in ‘some cages Used in compiling the Committee’s veport. (see

'-AppendiX'7 for a list of this material). As these ‘documents vere -
used in compiling the report they - have been regarded as -
confidentialvevidence for:the purposes of ‘this reference. & -

11 ':=:.~Mr“Burkefinitially appeared before ‘the Committee on -~
6 February 1984 and- gave evidence in:relation to @ishort"
submission he ha&'madewto'th@*inquiry;fThis submission was
orde:ed_to be dincorporated in the transeriptof ‘evidence “on

7 February 18984, Mr Burke ‘was subsequently asked to attend a
public hearing on-13 August'1984-ahd to'identify and table
documents in his posseésion relating to the operation of the




min_ef ﬁe.presented.a_lerge.number.of;documente to the Committee
.'_at the hearing, a number of which were 'originals' :of the
"photooopied.éocuments.provided to the Committee.by;the“Aboriginal_
Legal Service and.known as the 'Burke papers'., The .collection of:
doouments he presented to the Committee at-the hearing was Jmade: a
confldenthl exhlblt £0 . the Inqu;ry. A list of the documents ‘is .
at Appendlx 8. : :

212 _-' The reasons for these documents be1ng made confldentlal
.fexhlblts were complex Hardies Traolng {services) Ltd,
.-sub51olary company . ©of the James Hardie Group which presented .
'eeVLdence ‘to . the .Inguiry, had Objected to Mr. Burke giving ev1dence

jln publicon the -first.occasion on which -he appeareo {7 February

:1984) on the grounds that the ev;dence *beiny canvassed by this . -

5w1tness .goes to. 1ssues which may . be lltlgdted' 2 Mr Burke fell
7w1th1n the category of tormer mine employees who mlght be

‘involved in litigation. Hardies was also concerned about the
fefﬁeqt of.Mr,Burke_s ey;oence_on othep;poteotial_brfactual
litigation. In particular it was concerned about litigation in
_whioh_it wasﬁinvolveo withegte”insorer;:QBEfIn;exnational,-ebout._¢
ethe_oontinoed_epplicat;qn ofﬁ;néuranoe-pe;icies;.1t_wos;Hardies-;
icoﬁteﬁtion ghat Mr . Burke‘s evidence Should be taken.;n camera
because it was covered by the. sub. Judice:. conventlon..House of -

Representatlves Practlce descrlbes the :sub. 3UGICe oonventlon as a -

';estxlctlon on debate_eno dlsqo551on,wh;qh_the House - (and it's
committees) places . upon itself.'in the case of matters awaiting

or under adjudication in a cou:t,oﬁ_lawﬂw3,1n;decicing to make oo

the documents presented by Mr Burke confidential the Committee's
' conoefn;was'to protect the”interests_of_those whoﬂwere.ineolved
io thehInquiry-in view ©of. the possible consequences .of. this .-
.materlel being publicly available.*The“Committee :wished to
eexamlne the. documents. in detail to. determine which would be.
covered by the sub judice conventicn. The documents. submltted“by
Mr Bo;ke were retained as confidential exhibits.




13 0. Rowever a number of- the docaments presented- by M Burke T
were 1n fact or;glnals.uof_the ‘photocopied documents, ‘known as o

‘the 'fBu:ke papers"; p;ovided3to3the Committee by'thé‘Aboriginal
‘Legal Service with*its-fipst'submisSioﬁ‘and published by the~
fCommitfee:ih.the-transcript_of3evidence{_Somé'of'theV’Burke* 
papefélfthus haa dlready been made publicﬁby;the'Ccmmittéé'ﬂ”
déspite'its decision to retain the documents as'confiqential“\
exhibits when submitted by Mr Burke. - '

_14 . Althoﬂgh Mr Burke indiCatéd to the Commiﬁtée'at'his 

second publlc hearlng on 13 -August: 1984, that the documents he *

yresented were all the documentatlon he had on ‘the - operatlon of
. the mine, he 5ubsequently sent further 5 kg of prev10usly :

-.unmentlonea documents to “the Commlttee. These‘aocuments_were

E returned_to “Mr Burke_before_the completion of the “Inquiry and = ¢

were not received -as evidence to the Inguiry.

15 - One-of the=ﬁajor3é6nclusions'Offthe*Commitﬁée's Inquiry -

- was that, ‘subject to ‘some- téChhical'difficulties,'theré were
adequate avenues ‘Of: compensatlon avallable to members of ‘the
.Bdryulgll communlty who ' contract,'or have contracted an’ '“'““7_
'asbestos—relatea disease. The Aberlglnal Legal Serv1ce is ‘now s

seeking compensatlon through the courts ‘on behalf of 1ts clxents-’”
and has asked for documentatlon presentea to ‘the. COmmlttee aurlng B

'the deyulgll Inqu;ry to facxlltate 1ts ‘cases.
'Question*for consideratibﬁgand advice -
16 - The quéstidn’the Committee ‘has been asked to coﬁSider7

and prov;de adv;ce to “the ‘House ‘about ‘is ‘whether ‘the documents
referred Lo above should be’ presented to- ‘the House by the

Committee for the purpose ot the documents subsequently being "7

producea to a. court.

17 1--TOwassistJitwin'determinidg-the-qaestionithe'Committee"

wrote to-thenwitnessestho'preSenth*the'documents to the
Committee, the Aboriginal Legal Service ‘and - Mr Burke, seeking




theixr comments on the terms of -reference and in particular.
whether they. had any objection to the documents being released. ...
The responses . from the Aboriginal :Legal Service and -from
Mr_ﬁurke‘s solicitors are included.as Appendixes 9 .and 103
respéctivelyizThe-Committee also sought: the views of the :James .
3Ha:die Group through their solicitors, Diamond Peisah and:Co, The.
Committee -sought the views of Hardies because of their extensive
invelvement -in the Baryulgil Inguiry.and conceins_that~they had
‘expressed about the 'Burke papers': both before and after the -
completion -of the Inquiry. A copy'of_the.résponse from Diamond:: ...
‘Peisah and Co. -is included as_Aﬁpendix 11, Because of: the
complexity .of .the dissues before ‘it the Committee also :sought -
advice from-the&Attorney—Generalwand-teferred £o=him the = .
responses it . received from interested parties. A copy of the:
'Attorney General's adv1ce is 1nc1uded as: Appendix: 12

18 One of the issueé-which the Committee.addxessed.in
cqqsidering'whether or not the documents should be released for
use in court ptoceedings was that . of the'protection'of the
._w1tnesses who submltted the documents to ‘the:Committee, Standing,g"
Order No 3e2 prov1des thats: <. ' ' '
“Y ANl w1tnesseS'examinéd before the House, or
-any-committee thereof, are ‘entitled tothe:.:.
protection of the House in respect of

‘anything that may be said by them in’ théli
ev1dence. : o

This evidence -includes submissions made: by witnesses and.

documents presented by them»-ltxwas_impo:tant for:the Committee:
to éatisfy,itself_that;the witneésészwho_Submittedgthe evidence .
to the,Commi;tee“had_no.objection;of;shbstancé tou£hegrelease:of..~
the documents to a'court-or_considéxedithaﬁ_theix interesﬁs;would
be affected by-the Committee recommending this:course. of action.

- 19 ~. - The Aboriginal Legal Service, through Mr Brassil's. .
petition ;Ojthe,House,.is_now-actively:seekiﬁguthegreléése of all
the documenﬁationlprovided-by-it‘toﬁthe_Committeeaduring the.
Baryulgil Inquiry. By this action the -Aboriginal Legal Service.




acieafly indicates that neither "it, nor its clients, believe that
their interests would be: PIEJUdlCed by the release of ‘the °
‘Gocuments. Mr- Brass;i, ina response to the Conmittee's reguest
for comments-on the ‘terms of refereoce {see Appendix 9),
-1ndlcates ‘the Aborlglnal Legal Servxces' support.for‘the;releasee=
'of the documents.- RS : T e e

20 SRR In relation ‘to Mr Burke, it should ‘be noted tnat the

de01510u to retain the «documents presented by him as confldentlal1ﬂ

.'exhlbltﬁ was: not to protect Mr. Burke but for the protectlon of
_ other partles to the Inqu;:y, 4n partlcular the James Hardie
'Group whlch had 1ndlcated 1ts concern about ‘the” effect on-
11tlgat10n of’ matters belng canvassed- by Mr Burke. The' letter
-trOm Mr Burke =3 501101tors in response to a" request from the
Commzttee for comments on the terms of - reference 1nd1cates that
Mr_Burke has no objection to the release of ‘the ‘documents - for the .-
pnrposejofftheﬂissuing Of;avoourt subpoena. {Apbendix'lQ);

21 ¢ ~The adv1ce from the Attoxney General ‘indicates ‘that as -
the thneoses who submltted the: documents to ‘the Commlttee ‘are’
'elther actively seeklng the leave of the House, or are
consenting, to have. the documents released to a court on the
issuing of a subpoena the questlon of the- protectlon of the
w1tnesses is of. very much less 1mportance._ '

22 - A -second issue addressed by the Committee was the
_questlon of public 1nterest assoc1ated withthe reélease of ‘the

documents ‘to ‘a court The ‘documents presented to the- Commlttee by“~

~ the Aborlglnal Legal Servic¢e and ‘Mr Burke, by being’ regarded R
'.evzaence to the: Comm;ttee s -ingquiry,*became the property of “the
Committee at’ the time: they were submitted and- could not  be .+
3d190105ed unless ‘authorised for. publlcatlon by the Committee at
the tlme, or subsequently by the House, Because of the
-appllcatlon of “Article 9. of the Bill of Rights they ‘also could
not ‘e used in’ courts of “law w1thout obteining leave of the House =
to subpoena for the' productlon of the oocuments. The 3




Attorney-General's advice on this matter states that, asg.the... ...
documents in.guestion were only a.-part:of: the proceedings.of ‘the:.

Pariiament because they were tendered.to the Committee by
‘Witnesses, there is no intrinsic-need to deny them to.a .court .

.hea;;ng;pxoceedings_in,whichathey;are_relevant..In»factzto.do-so- i

_ Could'be seen as - -an attempt to pre-judge or to frustrate. such:. .-

- proceedings, According to the Attorney-General there would appear
to be strong public interest .grounds {the interests:of the proper
administration of justice)4£ox making-thegdocuments,available.: SR

23 -.f.. My Bra581l, ;insgiving reasons why the Comm;ttee should

present the documents to.the ‘House for- the: purpose . of .the. House
grant;ng leave for. ‘the sigsuing. of a subpoena, refers-to .the. .
lmportance Qf.the.documentary mater;al_to_the_cases_of_former:-
Ba#yulgil miners1and_to;the.qaestion of .public ‘importance -
'inﬁqived in the documents being placed before a;cdu;t_for.”.«:

Conside;ation {see Appendix 9).: The Attorney-General stated that-..

if Mr Brassil's description of the documents is accurate they may
9o to the heart of proceedings for damages for asbestos exposure
‘being brought by the aboriginal Legal :Bervice. on-behalf of its

Cllents and . accoralngly At would be in the interests of justice . .

© that thls documentation be avallable to. be placed before the:
Court for consideration,. .. ' :

24 ' ,: However, the Commlttee had to give SPEClal

consideratlon-to -gome -of :the .documents. The. Commlttee gave
con51aerat10n to whether the oocuments ;presented by the

Aborlglnal Legal: Serv1ce .which were, made confldentlal -exhibits . -

should be released. .As was 1nd;9§tea.aboveﬂﬁsqme‘oﬁﬁthe.r.;;

confidential documents were transcripts of .interviews.(together . .

with tape of interviews) between Chris. Lawrence of the Legal. .. .
Service and . three. former -mine - workers. The . Committee made these-
confidential because the-transeripts.were not.authenticated by

those_who.gaveﬁthemmand-;he Committee .did.not wish to make them. . .

publicly -available under.those circumstances. These transeripts

still have not been authenticated. The remainder -of the ... i oo




.confloentlal ‘documents concern meolcal eVLGence presented by the
.Legal Serv1ce about former mlne workers, These were made
confloentlal for reasons of medlcal protessxonal prlvxlege and g :7
_the protection of identity of patients. The Committee -alsc o
con51dered that some of the GOCUments submitted by the Aborlglnalﬁ_
'fLegal Servlce and held on flle may be covered by medlcal and P
legal perliege ' = s

25 f;. The Commlttee sought ddVlce about these questlone from ;'
" the Attorneywseneral In relatlon to the unauthentlcated
.transcrlpts of lnterVLews the Attorney General adv1sed that thelr _
'adm1851b111ty and the welght to be accorded them were’ matters for‘:
the court and that theretore there was no reason why they ehould -
‘not be made avallable to the courts. In relatlon to the medical”
'ev1dence the Attorney General dld not consxder that the _
pr1v1leges of the Houee would be - affected by allowmng them to be ”'
:releaseo to a court dnd hence he saw . no EE&SOH why th15 should
not be 'done. ' : .

26 ;fo ‘The" Commlttee also considered the questlon of the'

release. oi ‘the documents submltted by Mr Burke and 11 ted at

Appendlx 8 Wthh were: held as confloentlal exh;blts whlle they
were examined by. the Committee. The Committee w1shed to- examlne _
" the oocuments to see what effect thelr publlcatxon mlght have on  '
'actqu or potentlal lltlgatlen ano thus w1th the poss;ble N
appllcatlon o the documents oi the eub Judlce conventlon

27 S The ma;or lltlgatlon about whlch the Commlttee was.
concerned was that between the James Hardle Group and its
insurer, QBE Internatlonal,-conceznlng the contlnued appllcatlon'ﬂ
“of 1nsuzance POllCleS COVEIan companlee 1n the Group. Thls -
lltlgatlon wae proceeolng durlng the course of the Baryulgll
Ingquiry. Hardles was concerned that ev;dence prov1ded by 1tself o
and others mlght be construed as. 'adm1551ons 'under p011c1es of .
1nsurance or mlght otherw1se be conszcered as factcrs Wthh couldi
.'Vltlate contracts of 1nsurance.21t expressed 1ts concern to the:-=
Commlttee that QBE would seek te use evidence yresented to the




_Inqdiry“in that litigation and that Eherefore the Committee .’
'should take any evrdence whlch mlght affect that lltlgatlon'

28 ”' 'f- Before the compietlon of the Inqulry photocoples ‘of the?'
'Burke qocumente were - provlded to. Herdles 1nv1t1ng them to LA
'.leentrfy any affecting their position in litjgation.. The
3Comm1ttee followed the same proceeure in relatlon to some
Lexhlblts submltted by the Aborlglnal Legal Serv1ce._Hardles
responded 1dent1fy1ng a number of documents which it believed B
eaffected lrtlgatlon The ‘Burke documents' were retalnee as
-confrdentlal exhlblts. R B '

29 'QIVF It 1s understood that the lltlgatron between Hard1ES->"
_and QBE has at thls stage been settied and that proceedlngs are
- no longer before the courts As. thls matter is not currently _
'--belng lrtlgated, the questlon of the aocuments berng sub- Judlce,‘

‘at least in relation to this litiyation, coes not seem to arise. .

30 :fl.- Other 1ssues consrceree by the Commrttee were- ralsed 1n
_-comments about the reference made by, the James Hardle Group '
'through their soilcltors, D;amond Pelsah and Co., In their
response to the Commlttee s 1nvltat10n for comments on the
"referenCE_{copy atnAppenalx_ll),.Dlamond Peleah_and:Co.;:onfg.
‘behalf of their cliehts;_eeserted'thatfthe}real question for .
cqnerderatiohzmae'thefcﬁhership of the documents. Diamond Peisanh
and: Co.  indicated that: their -clients had no ebjection to the
documents belng released 1nto the custody of - a court havrng
-jurledlctlon in proceedlngs commenced for. the purpose of _
_determlnrng the rxghttul ownershlp of the documents. They . -
'reterred to proceedlngw recently commenced by Marlew Mlnlng Pty. -
'leltec in the Common Law DlVlSlﬂn of the Supreme Court of  New -“':
¢South Wales agalnst Mr G.F. Burke and the. Aborlglnal Legal :
.Serv1ce ‘for the purpose of eetermlnlng the ownershlp of the =
: documents. They expressed their clients' view that the Committee
should recommend to the House that the_qoceménts_ehoulﬁ pe
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released only to 'that ‘court and only on the receipt of 'a subpoena -
'_in thbée proceedings from-Marlew Mining Pty. Limited. 'Diamond’
fPeisah and Co. strongly expressed their clients' view that the
documents should not be released to any other court in any other
*prﬁtéedihgs n0r handed toany person. In particular, they should
 -hot_b85éilowed*toibe‘gubpbenaédVin:Preceedingsito=which57' :
_MrfBrassil of the' Aboriginal Legal Service refers in‘his petition:
to the House'{Appendix31),'nor"shoﬁld-they-be released to -
- Mﬁ;BraSSil-aS-he could not'bé ' the rightful owner Of the “documents

.in questioh,': HR R T B A S R N N

31 _ : ‘The Committee has noted that a petltlon from Mr Nutman -
- on behalf of :Marlew Mining Pty" lelted was presented to the House
6f Representatlves on 14’ Cctober - 1986 {see’ Appendix 13) . Th he. .-

" petition: seeks leave of the House to serve & subpoena on the .
Clerk of: the House reqU1r1ng the: production of the dOCUmentS
p:esented_to the: Committee: by MriBurke at the Supreme: Court . of
_New“South-Wa;eé in'which proceedinys have been commenced by . .-

' ‘Marlew Mining to’determine the rightful ownership of the-

documents, ' The Commlttee referred to this further petltlon in-‘a
fOllOW“up letter to the Attorney~General._--Vﬁ

32 e 'zn_'-rel'atio-n'rto; the comments of Diamond Peisah and Co.; .
the Attérhey¥GeaéraL%statedAthat\hefdid-hotﬂxhink~it ﬁéuld-be &
'_apprOPriate’for-theidbcuménts.tofbé?rEléaseé?on:the'basis SR
'requesﬁéd by DiamondfPgi%ahlahdfCOQ.wHé‘COhsidered that -~
allegétibns'that_somé 0f;the documents in'question-were”obtained
illegélly should not deter the Committee from_recomménding their
release for-use -in legal proceedings to which'it'is said'tney'are-
relevant The: Attorney General stated that the Parlldment should o
_not put 1tself in’ the posztlon .of judging .what evidence hould be
avallable to be tendered in legal proceedings. Admissibility of
evidence is rlghtfully a matter left to the relevant court. In
relatlon to the petltlon from Maxlew Mining Pty Limited, the
Attqrney General stated that he thought the documents -should also:
be made available for the ‘proceedings referred to in the petition -
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as,iﬁ,wés not the position of Parliament to attempt to resolve .. :°

the question .of ownership of the documents. .
anclusions aﬁd recommendation

33 f‘_ On the baszs of the 1ssues before the Commlttee the
'Attorney—Generai concluded 1n his advmce that he saw:

e « + DO reason_why the documents should not:
be released to a court hearing the damages
proceedings or any other proceedings in
which they are to be tendered as evidence.

The Commlttee endorses this conclusion, There is a significant =
_'publlc interest in the documents belng available for use in the
courts that the COmmlttee would not wish to dlsrupt. As the

'_ w1tnesses who presented the documents have consented to their

'release, the Committee con51ders that the protectlon of them in-
:relatlon to their evidence does not affect a decision to release
the:éoguments. Théré_are no other impediments to the release of
‘‘the documents in the issues which the Committee has considered.

34 o © The Committee therefore recommends to the House that it
'gfant.leave to petitioners or their .legal repgesentatives to
: iééhe'and serve subpoenas for the production to a court of -
'documents tendered by the Aboriginal Legal Service Ltd and
: Mr Burke durlng the Commlttee s Baryu1911 Inqulry.

S S . . ' C.A. BLANCHARD
November 1986 R S _ [ Chairman
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