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CHAPTER 1

THE COMMITTEE'S RECOMMENDATIONS

1. THE PEHAL JURISDICTION

Retention of the penal jurisdiction

That the exercise of Parliament's penal jurisdiction be
retained in Parliament.(R.17)

No substantive change in the law of contempt

That, subject to what is said elsewhere concerning
defamatory contempts, no substantive changes be made to
the law of contempt.(R. 13)

Sparing exercise of the penal jurisdiction

That the House should exercise its penal jurisdiction in
any event as sparingly as possible and only when it is
satisfied to do so is essential in order to provide
reasonable protection for the House, its Members its
Committees or its officers from improper obstruction or
attempt at or threat of obstruction as is causing, or is
likely to cause, substantial interference with their
respective functions. Consequently, the penal
jurisdiction should never be exercised in respect of
complaints which appear to be of a trivial character or
unworthy of the attention of the House; such complaints
should be summarily dismissed without the benefit of
investigation by the House or its Committees.(R. 14)

Guidelines for matters which may constitute contempt

That the following guidelines be adopted by the Houses to
indicate actions which may be pursued as contempts:

Interference with the Parliament

A person shall not improperly interfere with the
free exercise by a House or a Committee of its
authority, or with the free performance by a
Member of his duties as a Member.



Improper influence of Members

A person shall not, by fraud, intimidation, force
or threat of any kind, by the offer or promise of
any inducement or benefit of any kind, or by
other improper means, influence a Member in his
conduct as a Member, or induce him to be absent
from a House or a Committee.

Molestation of Members

A person shall not inflict any punishment,
penalty or injury upon or deprive of any benefit
a Member on account of his conduct as a Member or
engage in any course of conduct intended to
influence a Member in the discharge of his duties
as a Member.

Contractual arrangements, etc.

A Member shall not ask for, receive or obtain,
any property or benefit for himself, or another,
on any understanding that he will be influenced
in the discharge of his duties as a Member, or
enter into any contract, understanding or
arrangement having the effect, or which may have
the effect, of controlling or limiting the
Member's independence and freedom of action as a
Member, or pursuant to which he is in any way to
act as the representative of any outside body in
the discharge of his duties as a Member.(R. 27)

Disobedience of orders

A person shall not, without reasonable excuse,
disobey a lawful order of either House or of a
Committee. ,

Obstruction of orders

A person shall not interfere.with, or obstruct,
another person, who is carrying out a lawful
order of either House or of a Committee.

Interference with witnesses

A person shall not, by fraud, intimidation, force
or threat of any kind, by the offer or promise of
any inducement or benefit of any kind, or by
other improper means, influence another person in
respect of any evidence given or to be given
before either House or a Committee, or induce
another person to refrain from giving such
evidence.



Molestation of witnesses

A person shall not inflict any penalty or injury
upon or deprive of any. benefit another person on
account of any evidence given or to be given
before either House or a Committee.

Offences by witnesses

A witness before either House or a Committee
shall not:

(a) without reasonable excuse, refuse to
make an oath or affirmation or give
some similar undertaking to tell the
truth when required to do so;

(b) without reasonable excuse, refuse to
answer any relevant question put to
him when required to do so; or

(c) give any evidence which he knows to
be false or misleading in a material
particular, or which he does not
believe on reasonable grounds to be
true or substantially true in every
material particular.

A person shall not, without reasonable excuse:

(a) refuse or fail to attend before
either House or a Committee when
summoned to do so; or

(b) refuse or fail to produce
documents or records, or to
allow the inspection of
documents or records, in
accordance with a requirement of
either House or of a Committee.

A person shall not wilfully avoid service of the
summons of either House or of a Committee.

A person shall not destroy, forge or falsify any
document or record required to be produced by
either House or by a Committee.(R. 28)



Disturbance of Parliament

A person shall not wilfully disturb a House or a
Committee while it is sitting, or wilfully engage in
any disorderly conduct in the precincts of a House
or a Committee tending to disturb its proceedings or
impair the respect due to its authority.(R. 30)

Publication of in camera evidence

A person shall not publish any evidence taken in
camera by either House or by a Committee without the
approval of that House or Committee.

Premature publication of reports

A person shall not publish any report or draft
report of either House or a Committee, without the
approval of that House or Committee,

False reports of proceedings

A person shall not wilfully publish any false or
misleading report of the proceedings of either House
or of a Committee.(R. 29)

Service of writs, etc.

A person shall not serve or execute any criminal or
civil process in the precincts of either House on a
day on which that House sits except with the consent
of that House.(R. 32}

Attempts and conspiracies

Generally, attempts or conspiracies made or entered
into in respect of matters set out in the foregoing
recommendations may be dealt with as
contempts.(R. 33)

Defamatory contempts

The species of contempt of Parliament constituted by
reflections on Parliament, its Houses, Members of
Parliament or groups of Members and generally known
as libels on Parliament or defamatory contempt be
abolished.(R. 15)

Alternatively, should the Parliament be unwilling to
adopt the foregoing recommendation:



(a) At all stages in the raising,
investigation and determination of a
complaint of defamatory contempt,
the general principles of restraint
expounded in recommendation 14 be
observed.

(b) At all stages of the assessment of
the complaint account be taken of
the existence of possible
alternative remedies that may be
available, in particular proceedings
in the Courts for defamation, and of
the mode and extent of publication
of the material in question; and

(c) That the defences of:

(i) truth, with the added requirement
that it was in the public
interest that the statement
should be made in a way in which
it was in fact made? or

(ii) an honest and reasonable belief
in the truth of the statement
made, provided that:

A. the statement had been made after
reasonable investigation;

B. the statement had been made in
the honest and reasonable belief
that it was in the public
interest to make it; and

C. the statement had been published
in a manner reasonably
appropriate to that public
interest,

should be available.(R. 16)

2. TREATMENT OF COMPLAINTS OF BREACH OF PRIVILEGE OR CONTEMPT

Raising of complaints

That the following rules shall apply where a Member of
either of the Houses wishes to raise a matter of
privilege or other contempt:



(a) The Member complaining shall, as soon as
reasonably practicable after the matter in
question comes to his notice, give notice thereof
to the Presiding Officer of his House;

(b) The Presiding Officer shall then consider the
matter to determine whether or not precedence
should be accorded to a motion relating to it;

(c) During the period while the complaint is under
consideration by the Presiding Officer it shall
be open to the Member to withdraw the complaint;

(d) If the Presiding Officer decides that precedence
should not be given to the complaint he shall, as
soon as reasonably practicable, inform the Member
in writing of his decision, and he may inform the
House. It shall still be open to the Member to
give notice in respect of the matter, which
notice shall not have precedence;

(e) If the Presiding Officer decides to allow
precedence to a motion relating to the complaint,
he shall advise the Member, inform the House of
his decision, and the Member may then give notice
of his intention to move on the next sitting day
for referral of the matter of the complaint to
the appropriate body;

(f) On the next sitting day such notice shall be
given precedence over all other notices and
orders of the day, provided that, if it is
expected that the next sitting day will not take
place within one week, a motion may be moved
later in the day on which the Presiding Officer's
decision is given, when it shall have precedence;

Eg) The Presiding Officer's decision should be at his
discretion but shall be given as soon as
reasonably practicable.(R. 20)

Procedures for conduct of Privileges Committee inquiries

(a) The hearings of the Privileges Committee shall be
in public, subject to a discretion in the
Committee to conduct hearings in camera when it
considers that the circumstances are such as to
warrant this course;

(b) The whole of the transcript of evidence shall be
published, and shall be presented to its House by
the Committee when it makes its Report, subject
however to a discretion to exclude evidence which
has been heard in camera and to prevent the
publication of such evidence by any other means;



(c) Issues before the Committee should be adequately
defined so that a person or organisation against
whom a complaint has been made is reasonably
apprised of the nature of the complaint he has to
meet;

(d) A person or organisation against whom a complaint
is made should have a reasonable time for the
preparation of an answer to that complaint;

(e) A person against whom a complaint is made, and an
organisation through its representative, should
have the right to be present throughout the whole
of the proceedings, save for deliberative
proceedings and save where in the opinion of the
Committee he or she should be excluded from the
hearing of proceedings in camera;

(f) A person or organisation against whom a complaint
is made should have the right to adduce evidence
relevant to the issues;

(g) A person or organisation against whom a complaint
is made should have the right to cross examine
witnesses subject to a discretion in the
Committee to exclude cross examination on matters
it thinks ought fairly to be excluded such as
matters of a scandalous, improper, peripheral or
prejudicial nature;

(h) At the conclusion of the evidence, the person or
organisation against whom a complaint is made
should have the right to address the Committee in
answer to the charges or in amelioration of his
or its conduct;

(i) A person or organisation against whom a complaint
has been made shall be entitled to full legal
representation and to examine or to cross examine
witnesses through such representation and to
present submissions to the Committee through such
representation;

(j) In its Report the Committee shall set forth its
opinion on the matter before it, the reasons for
that opinion, and may, if it thinks fit, make
recommendations as to what if any action ought to
be taken by its House?

(k) Subject to the foregoing, the procedures to be
followed by the Committee shall in all places be
for the Committee to determine;



(1) The Committee shall be authorised in appropriate
cases and where in its opinion the interests of
justice so require, to recommend to the Presiding
Officer payment out of Parliamentary funds for
the legal aid of any person or organisation
represented before the Committee or reimbursement
to such person or organisation for the costs of
legal representation incurred by him, and

(m) The Committee shall be entitled to obtain such
assistance, legal or otherwise, in the conduct of
its proceedings as it may think
appropriate.(R. 21)

Seven days' notice for imposition of penalty

That as a general rule, seven days' notice must be
given of any motion for the imposition of a fine or the
committal of any person for breach of privilege or
other contempt.(R. 22)

Penalties

That the powers of the Houses to commit for a period
not exceeding the current term of the then session, and
to recommit when newly constituted be abolished and
that in its place the Houses should have the power to
commit a person found to be in breach of the privileges
of Parliament, or otherwise to be in contempt of
Parliament, for a period not exceeding six
months.(R. 18)

That where a corporation is judged to be in breach of
the privileges of Parliament, or otherwise in contempt
of Parliament, it shall be liable to a fine not
exceeding $10,000

That where an individual is judged to be in breach of
the privileges of Parliament or otherwise in contempt
of Parliament he shall be liable to a fine of $5,000
and that to impose such a fine shall be an alternative
to the imposition of a period of committal. In no case
should both a period of committal and a fine be
imposed.(R. 19)



Expulsion of Members

That the power of the Houses to expel Members be
abolished.(R. 25)

Forms of resolutions and warrants for committal

That:

(a) Where a person is committed for breach of
privilege or other contempt, the resolution of
the House and the warrant for committal shall
each state the grounds of the commitment;

(b) Where a person is committed for failure to pay a
fine imposed by a resolution of one of the
Houses, the further resolution for commitment and
the warrant for committal shall state the grounds
of the commitment;

(c) In each of the foregoing cases it shall be open
to the Full High Court to declare that the
grounds stated in the warrant for committal was
not capable of constituting a breach of privilege
or other contempt of the House;

(d) Such a declaration shall only be made by the Full
High Court;

(e) Where the Full High Court makes such a
declaration, it shall not be capable of making
any ancillary order or orders for the purposes of
giving effect to that declaration, compliance
with the views expressed by the High Court in any
declaration made by it being entirely a matter
for the House in question.(R. 23)

Privileges Committee inquiries and the reputations of third
persons

That where it appears to the Privileges Committee that
the reputation of a person may be substantially in
issue, the Committee may advise that person that his
reputation may be substantially an issue and may permit
him such rights as the Committee considers just in all
the circumstances such as the right to attend private
hearings (if any), to examine the transcript of any
evidence taken in private, to adduce evidence, to cross
examine witnesses, to make submissions, and for any or
all of these or other purposes to be legally
represented.(R. 24)
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Consultation between Privileges Committees

That the Standing Orders of each House be amended so as
to permit the Privileges Committees of each House to
confer with each other.(R. 26)

3. PROCEEDINGS IN PARLIAMENT

Expanded definition of proceedings

(1) That the Parliament adopt an expanded definition
of proceedings in Parliament in the following
terms - 'That without in any way limiting the
generality of the 9th Article of the Bill of
Rights or the interpretation that would otherwise
be given to it, for the purposes of a defence of
absolute privilege in actions or prosecutions for
defamation the expression "proceedings in
Parliament" shall include:

(a) all things said, done or written by
a Member or by an officer of either
House of Parliament or by any person
ordered or authorised to attend
before such House, in or in the
presence of such House and in the
course of the sitting of such House
and for the purposes of the business
being or about to be transacted,
wherever such sitting may be held
and whether or not it be held in the
presence of stangers to such House:
provided that for the purpose
aforesaid the expression "House"
shall be deemed to include any
Committee, sub-committee or other
group or body of Members or Members
and officers of either or both of
the Houses of Parliament appointed
by or with the authority of such
House or Houses for the purposes of
carrying out any of the functions of
or representing such House or
Houses;

(b) all things said, done or written
between Members and Ministers of the
Crown for the purpose of enabling
any Member or Minister of the Crown
to carry out his functions as such,
provided that the publication
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thereof be no wider than is
reasonably necessary for that
purpose;

(c) questions and notices of motion
appearing, or intended to appear, on
the Notice Paper, and drafts of
questions and motions which, in the
case of draft questions, are to be
put either orally or as questions on
notice, and in the case of draft
motions, are intended to be moved,
and draft speeches intended to be
made in either House, provided in
each case they are published no more
widely than is reasonably necessary;

(d) written replies or supplementary
written replies to questions asked
by a Member of a Minister of the
Crown with or without notice as
provided for in the procedures of
the House;

(e) communications between Members and
the Clerk or other officers of the
House related to the proceedings of
the House falling within (a), (c)
and (d).

(2) For the purposes of this provision "Member" means
a Member of either House of Parliament, "Clerk"
means the Clerk of the Senate or the Clerk of the
House of Representatives as the case requires and
"officer" means any person, including the Clerk
of the Senate or the Clerk of the House of
Representatives, not being a Member, and who is,
or is acting as, a person or a Member of a class
of persons designated by the President of the
Senate or the Speaker of.the House of
Representatives, as the case requires, for the
purposes of the provision. (R. 1)

Questions as to whether any person is, or is acting as,
an officer of either of the Houses or of a Committee of
either or both Houses, or any sub Committee thereof,
for the purposes of the protection given by Article 9
and any of the recommendations contained in
Recommendation 1, or whether a document falls within
paragraph £b), (c), (d) or (e) of that recommendation
should be determined by Parliament.(R. 2)
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Misuse of privilege of freedom of speech - reflections on
non-Members

That:

(a) The standing orders of each House be amended to
enable its Privileges Committee, or an authorised
sub-committee, to deal with complaints made by
members of the public to the effect that they
have been subjected to unfair or groundless
Parliamentary attack on their good names and
reputations;

(b) Any complaints made should be directed to the
relevant Committee?

(c) Complaints to the Committees:

(i) should be succinct;

(ii) should be confined to a factual
answer to the essentials of the
matter complained of?

(iii) should not contain any matter
amounting either directly or
indirectly to an attack or a
reflection on any Member of
Parliament.

(d) The Committees in dealing with complaints:

(i) should have complete discretion as
to whether a complaint should, in
the first instance, be entertained.
For example, they may consider that
the matter complained of was not of
a serious nature, or that it did not
receive wide-spread publicity, or
that the complaint is frivolous or
vexatious.

(ii) should be empowered to deal with the
complaint in whatever manner they
think fit, including calling for
supporting evidence, and making such
amendments as they think fit to any
answer proposed to be submitted to
Parliament. In particular, they
would have complete authority to
determine the form in which any
answer was to appear in the
Parliamentary record. In doing so,
they should have regard to the
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fundamental desirability of not
causing, unnecessarily adding to, or
aggravating any damage to the
reputation of others, or the
invasion of privacy of others.

(e) That it should operate for an initial
period to be determined by each House;

(f) That at the end of that period the
Committee's functions should be
reviewed. (R. 3)

That at the commencement of each session, each House
agree to resolutions in the following terms:-

(a) That, in the exercise of the great
privilege of freedom of speech, Members who
reflect adversely on any person shall take
into consideration the following:

(i) The need to exercise the
privileges of Parliament in a
responsible manner;

(ii) The damage that may be done by
unsubstantiated allegations, both
to those who are singled out for
attack, and to the standing of
Parliament in the community?

(iii) The very limited opportunities for
redress that are available to
non-Members;

(iv) The need, while fearlessly
performing their duties to have
regard to the rights of others;

(v) The need to satisfy themselves, so
far as is possible or practicable,
that claims made which may reflect
adversely on the reputations of
others are soundly based.

(b) That whenever, in the opinion of the
Presiding Officer it is desirable so to do,
he may draw the attention of the House to
the spirit and to the letter of this
resolution.(R. 4)

That a person who claims that the contents of a paper
authorised to be printed or published under the
Parliamentary Papers Act contains an unfair or
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goundless attack on his good name and reputation,
should have availabe to him the processes set out in
Recommendation 3 for the purposes of seeking to have
incorporated in Hansard an answer to the essentials of
what is said about him.(R. 5)

That the present provisions conferring absolute
immunity in respect of the printing of papers, and the
authorisation of the publication of documents under the
Parliamentary Papers Act, be maintained.

That in any relevant legislation the opportunity should
be taken to ensure that Officers of Parliament in
making available copies of tabled documents to Members,
or to the staff of Members, are protected by absolute
immunity against any prosecution or action for
defamation.(R. 6)

Reports of proceedings

That the laws of qualified privilege as they apply to
reports of proceedings in Parliament be modified to
produce uniformity throughout Australia in respect of
the following specific matters:

(a) The publication of fair and accurate
reports of parliamentary proceedings?

(b) The publication of extracts from or
abstracts of papers presented to
Parliament, or papers ordered to be
printed or authorised to be

published.(R. 7)

Reference to Parliamentary documents in Courts

That each House agree to resolutions in the following
terms:
That this House, while reaffirming the status of
proceedings in Parliament conferred by Article 9 of the
Bill of Rights, gives leave for reference to be made in
future Court proceedings, or in proceedings before any
Royal Commission constituted under Federal or State or
Territory laws, to the official record of debate and to
published reports and evidence of Committees and to any
other documents which, under the practice of the House,
it is presently required that a petition for leave
should be presented and that the practice of presenting
petitions for leave to refer to such documents be
discontinued,(R. 8)
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That, if for the purpose of giving effect to any of the
recommendations contained in this Report a law is
enacted by Parliament, provision be made for
regulations under that law to specify tribunals to
which the tenor of the last recommendation should
apply? failing which the Presiding Officers be
empowered by resolution of their Houses to consider and
to act on requests from other tribunals, provided that
they report the circumstances thereof to their
respective Houses at the first convenient opportunity
and they consult their Houses in cases where they
consider consultation is desirable before action is
taken.(R. 9)

4. PARLIAMENTARY COMMITTEES

Protection of witnesses

(1) That Parliament enact a Witnesses Protection Act.

(2) That in such act it should provided that anyone
who threatens or punishes or injures, or attempts
to threaten or punish or injure, or who deprives
of any advantage (including promotion in
employment) or who discriminates against a
witness by reason of his having given evidence
before any committee shall be guilty of an
offence and shall be liable to damages at the
suit of that witness which may be awarded by the
Court before which a person may be convicted of
such an offence, or awarded in civil proceedings
brought by the witness.

(3) Those convicted be punishable by imprisonment for
a maximum period of twelve months, or a maximum
fine of $5,000 for an individual, and $25,000 for
a corporation.(R. 34)

Rights of witnesses

That, in principle, guidelines to the following effect
{allowing for all necessary or desirable modifications
that circumstances may require or suggest) be adopted:

That, in their dealings with witnesses, all
investigatory committees of the Senate/House of
Representatives and joint committees of the Parliament
shall observe the following procedures:

(1) A witness shall be invited to attend a committee
meeting to give evidence. A witness shall be
summoned to appear only where the committee has
resolved that the circumstances warrant the issue
of a summons.
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(2) A witness shall be invited to produce documents
or records relevant to the committee's inquiry,
and an order that documents or records be
produced shall be made only where the committee
has resolved that the circumstances warrant such
an order.

(3) A witness shall be given reasonable notice of a
meeting at which he is to appear, and shall be
supplied with a copy of the committee's terms of
reference and an indication of the matters
expected to be dealt with during his appearance.
Where appropriate a witness may be supplied with
a transcript of relevant evidence already taken
in public.

(4) A witness shall be given the opportunity to make
a submission in writing before appearing to give
oral evidence.

(5) A witness shall be given reasonable access to any
documents or records which he has submitted to a
committee.

(6) A witness who makes application for any or all of
his evidence to be heard in camera shall be
invited to give reasons for such application, and
may do so in camera. If the application is not
granted, the witness shall be given reasons for
that decision in public session.

(7) Before giving any evidence in camera a witness
shall be informed that the committee may
subsequently decide to publish or present to the
Senate/House/either House the evidence and that
either House has authority to order the
production and publication of evidence taken in
camera.

(8) A committee shall take care to ensure that all
questions put to witnesses are relevant to the
committee's inquiry and that the information
sought by those questions is necessary for the
purpose of that inquiry.

(9) Where a witness objects to answering any question
put to him on any ground, including the grounds
that it is not relevant, or that it may tend to
incriminate him, he shall be invited to state the
ground upon which he objects to answering the
question. The committee may then consider, in
camera, whether it will insist upon an answer to
the question, having regard to the relevance of
the question to the committee's inquiry and the
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importance to the inquiry of the information
sought by the question. If the committee
determines that it requires an answer to the
question, the witness shall be informed of that
determination, and of the reasons for it, and
shall be required to answer the question in
camera, unless the committee resolves that it is
essential that it be answered in public: Where a
witness declines to answer a question to which a
committee has required an answer, the committee
may report the facts to the Senate/House/either
House.

(10) Where a committee has reason to believe that
evidence about to be given may reflect on a
person, the committee shall give consideration to
hearing that evidence in camera.

(11) Where a witness gives evidence in public which
contains reflections on a person or an
organisation and the committee is not satisfied
that it is relevant to the committee's inquiry
the committee may give consideration to ordering
that the evidence be expunged from the transcript
of evidence, and to resolve to forbid the
publication of that evidence.

(12) Where evidence is given which reflects upon a
person, that committee may provide a reasonable
opportunity for the person reflected upon to have
access to that evidence and to respond to that
evidence by written submission or appearance
before the committee.

(13) A witness may make application to be accompanied
by counsel and to consult counsel in the course
of the meeting at which he appears. If such an
application is not granted, the witness shall be
notified of reasons for that decision. A witness
accompanied by counsel shall be given reasonable
opportunity to consult counsel during a meeting
at which he appears.

(14) A departmental officer shall not be asked to give
opinions on matters of policy, and shall be given
reasonable opportunity to refer questions asked
of him to his superior officers or to the
appropriate Minister.

(15) Reasonable opportunity shall be afforded to
witnesses to request corrections in the
transcript of their evidence and to put before a
committee additional material supplementary to
their evidence.
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(16) Where a committee has any reason to believe that
any witness has been improperly influenced in
respect of evidence before a committee, or has
been subjected to or threatened with any penalty
or injury in respect of any evidence given, the
committee shall take steps to ascertain the facts
of the matter. Where the committee is satisfied
that those facts.disclose that a witness may have
been improperly influenced or subjected to or
threatened with penalty or injury in respect of
his evidence, the committee shall report those
facts to the Senate/House/either House.(R. 35)

OTHER MATTERS

Modification of immunity from civil arrest

(1) That the immunity from arrest in civil causes be
retained, but be limited to sitting days of the
House of which the Member concerned is a Member,
and days on which a Committee or a sub-committee
thereof of which the Member concerned is a Member
is due to meet, and five days before and five
days after such times.

(2) That where.a Member is detained in custody, and
regardless of whether or not the matter is of a
civil or criminal character, the Court, or the
officer having charge of the Member, shall
forthwith inform the Presiding Officer of the
Member's House of that fact, of the circumstances
giving rise to his detention, and of the likely
or possible duration thereof.(R. 10)

Modification of immunity from attendance as a witness

(1) That the exemption of Members from attendance as
witnesses be retained, but that the period of
exemption be confined to sitting days of the
House of which the Member concerned is a Member,
and days on which a Committee or a sub-committee
thereof of which the Member concerned is a Member
is due to meet and five days before and five days
after such times.

(2) That where requested to attend to give evidence,
or served with a subpoena to give evidence, the
Member may, after paying due regard to the need
of his House for his services, elect not to
insist on the application of the immunity and
instead to attend in Court.
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(3) That in other cases, it shall be open for
application to be made to the Presiding Officer
of a Member's House for the purposes of obtaining
agreement to the release of that Member to attend
on subpoena. Any such application shall be
supported by a statement of the reasons therefor,
and shall be dealt with by the Presiding Officer
in accordance with his views as to the competing
claims of the House for the attendance of the
Member and the due administration of justice in
the Courts.(R. 12)

Jury Service

That the exemption of Members and specified officers
from jury service be retained in its present
form.(R. 11)

Delineation of precincts

That:

(1) the areas of doubt concerning the application
of particular laws within the precincts be
clarified and resolved;

(2) the precincts of the present Parliament House
and of the new Parliament House, be defined
authoritatively.(R. 31)
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CHAPTER 2 - THE COMMITTEE

Establishment of the Committee

2.1 On the 23rd of March 1982 the House of Representatives
resolved:

"That a joint select Committee be appointed
to review, and report whether any changes are
desirable in respect of:

(a) the law and practice of parliamentary
privilege as they affect the Senate and
the House of Representatives, and the
Members and the Committees of each
House,

(b) the procedures by which cases of alleged
breaches of parliamentary privilege may
be raised, investigated and determined,
and

£c) the penalties that may be imposed for
breach of parliamentary privilege....^n

The full terms of reference are set out in Appendix 1. On 29th
of April 1982, the Senate concurred in the resolution.2

2.2 The original Committee had not reported to Parliament
before the dissolution of both Houses on 4th February 1983.
Early in the new Parliament, each House agreed to the
re-establishment of the Committee. The successor Committee was
empowered to consider and make use of the records and evidence
of the original Committee.3 The full terms of reference of the
successor Committee are set out in Appendix 2.

2.3 The resolutions of appointment of the original and of
the successor Committee provided that the Committee should
consist of ten members, with equal representation from each
House. Details of membership of the Committee appear at the
beginning of this report.

2.4 At the first meeting of the original Committee,
Mr John Spender was appointed Chairman and Senator Gareth Evans
was appointed Deputy Chairman. At the first meeting of the
successor Committee, Mr Spender and Senator Evans
(Attorney-General in the new Government) were each re-appointed
to the positions they held on the original Committee.
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Conduct of the Inquiry

2.5 The terms of reference of the Committee are broad and
were interpreted as demanding a comprehensive review of the law
and practice of parliamentary privilege and the penalties that
may be imposed by Parliament for a breach of privilege or other
contempt of Parliament.

2.6 Because of the fundamental importance of parliamentary
privilege to both Parliament and the community the original
Committee decided it should seek the views of the community on
any questions within its terms of reference. Advertisements were
placed in national newspapers, submissions received, and oral
evidence taken from a number of witnesses.4 At an early stage
the Committee contacted Presiding Officers in each of the State
Parliaments and, with their co-operation, organised a seminar
which was attended by Members of the Committee, Presiding
Officers from State Parliaments, and Clerks from Commonwealth
and State Parliaments.

2.7 The Committee also thought it should inform itself of
the laws and practices of overseas Parliaments as well as those
of each of the State Parliaments. Each State Parliament, and a
selected number of overseas Parliaments, were contacted and
information on their laws and practices obtained. A list of
overseas Parliaments from which information was obtained appears
in annexure 3. Some Members of the Committee have also had the
opportunity to meet with the Joint Select Committee upon
Parliamentary Privilege of the Parliament of New South Wales
(whose terms of reference are substantially similar to the
Committees) and to discuss with that Committee issues of common
interest.

2.8 The Committee wishes to express its thanks to those who
made submissions to it or who gave evidence before it, to those
who attended the seminar of 2nd August 1982 and to the Clerks
and Presiding Officers of other Parliaments who have provided
the Committee with material on the laws and practice of their
legislatures.

2.9 The Committee also wishes to express the particular
debt it owes to the Secretary to the Committee,
Mr Bernard Wright.
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ENDNOTES

1. VP 1980-83/805 - 806.

2. VP 1980-83/875; J 1980-83/884.

3. VP 1983/52-53; J. 1983/63-64.

4. For a list of persons who appeared before the Committee
and made submissions see Appendices 3 and 4.
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CHAPTER 3 - THE INQUIRY

Background to the Inquiry;

3.1 At the time of Federation no attempt was made to define
the privileges of Parliament. Instead, the Commonwealth
Parliament adopted the "powers, privileges and immunities"
possessed by the House of Commons on 1st January 1901, the date
our Constitution became law. This was effected by section 49 of
the Constitution which states:

"The powers, privileges, and immunities of
the Senate and of the House of
Representatives, and of the Members and the
Committees of each House, shall be such as
are declared by the Parliament, and until
declared shall be those of the Commons House
of Parliament of the United Kingdom, and of
its Members and Committees, at the
establishment of the Commonwealth."

(In this report the expressions "privileges" or "privileges of
Parliament" or expressions to like effect, will be used as an
omnibus means of embracing the "powers, privileges and
immunities" conferred on the two Houses by section 49 of the
Constitution.)

3.2 No declaration within section 49 has been made.^ Hence,
the privileges of the two Houses, their Committees and their
Members, are in all respects identical to those of the House of
Commons of over 80 years ago. To many, it seems distinctly odd
that to discover the nature and extent of its privileges a
sovereign legislature should have to look back to a point of
time frozen in the history of a legislature of another country.
Moreover, in looking back, it is necessary to recall that the
privileges of the House of Commons had been judged by that House
to be incapable of change in substance, save by statute, since
the year 1704. There have been vast changes in the political,
social and economic fabric of our society since 1901, and in the
means of communication of spoken and written words. The changes
that have taken place since the turn of the 18th Century are
even more vast, and the obvious question arises of the relevance
of privileges grounded on such ancient precedents.

3.3 It was understandable, easy and convenient to adopt in
1901 the privileges of the House of Commons and to leave to
future generations the task of judging their continuing
relevance, whether changes were desirable and, if they were,
what they should be. The Committee now has the task of making
that judgment.
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Parliamentary Privilege: nature and origin:

3.4 It might be thought that as the rules of Parliamentary
privilege developed over the centuries, they would become
clearly established, leaving no doubt on essential questions.
This is not so. In vital respects the content of some of the
rules, and the circumstances in which they may apply remain
unclear - as later appears.

3.5 Parliamentary privilege is the sum of the special
rights attaching to Parliament and to its Members. It attaches
to them for one prime and fundamental purpose: the proper and
fearless discharge of Parliament's functions.2 Conceptually
speaking, it may be said that

"...the real basis of privilege is to
safeguard in the interests of the nation as a
corporate entity the efficient and
independent working of Parliament as an
institution...",3v

3.6 While it is obvious that parliamentary privilege can
operate for the personal benefit of the Member of Parliament -
as with the defence of absolute privilege in defamation cases -
the privilege remains the privilege of Parliament itself.

"The distinctive mark of a privilege is its
ancillary character ... (privileges)... are
enjoyed by individual Members, because the
House cannot perform its functions without
unimpeded use of the services of its Members

3.7 Parliamentary privilege is the outcome of the struggle
by the House of Commons to establish its independence and to
assert its authority over the regulation of its own affairs.
This struggle began at the end of the 14th Century, by which
time the Commons had come to be recognised as a separate House
of Parliament. While, in the main, the basic issues were
resolved in favour of the Commons by the time of the Bill of
Rights of 1689, areas of controversy remain to this day. We do
not think it necessary to examine in detail the development of
the law and practice of Parliamentary privilege. But, when
examining how things now stand, and evaluating the need for
reform, there are aspects of Parliamentary privilege and
characteristics of its development which need to be kept in
mind.

3.8 In the first place, it is beyond our Parliament's power
to create new privileges except by statute, pursuant to the
powers conferred by section 49 of the Constitution.5


