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1.
During
1983
and
1984,
the
Committee
received
representations from conservationists concerning the construction
of a road by the Douglas Shire Council from Cape Tribulation to
Bloomfield
in
Northern
Queensland.
Following
these
representations the Committee was briefed in March 1984 by
officers of the Department of Home Affairs and Environment.
2.
The Committee inspected the Daintree area in July 1984.
This included a visit to the site of the proposed Cape
Tribulation - Bloomfield Road, an aerial inspection of most of
the Greater Daintree and a trip along the coast between Cape
Tribulation and the Bloomfield River by boat.
3.

During

its visit the Committee talked to a number of

local residents and representatives of conservation groups. There
were no formal

discussions with

State

government

officers

nor

were there any public meetings. The Committee Chairman also held
informal discussions with the Douglas Shire Council. Present were
the Shire President, a Councillor, the Shire Secretary

and the

Shire Engineer.
4.

On 23 August 1984, the Committee resolved to report to

Parliament

on

the

Greater

Daintree.

The

Committee

decided

to

report without

inquiry because of the sensitivity

and its belief

that there was a need for a preliminary report.

The

report

heritage

status

presently
study

no
but

recommendations
rather

relating

acknowledges

to

that

the

studies

world
are

being undertaken, identifies areas where some further

is

procedures
Government,
Council.

makes

of the issue

required
which
the

and

should

suggests
be

Queensland

entered

appropriate
into

Government

and

by

consultative

the
the

Commonwealth

Douglas

Shire

2. THE GREATER DAINTREE

Introduction
5.
For the purpose of this report the region referred to
as the Greater Daintree is the area listed on the Register of the
National Estate as the Cooktown/Daintree/Windsor tableland area.
It was nominated in 1976 and was listed on the Register in 1980
after assessment of the objections to the proposal.
6.
The Greater Daintree covers approximately 350 000
hectares extending from Mossman in the south to Cooktown in the
north. It has generally been described as the most extensive
relatively untouched tropical rainforest left in Australia and
includes the largest remaining coastal rainforest.
7.

The area north of Cape Tribulation received particular

attention during the Committee's investigation. It contains the
greatest number of different types of vegetation communities in
the region and is the only place south of Cooktown where
unprotected natural vegetation, including rainforest, extends
from the high water mark over coastal ranges to the Great
Dividing Range.
Topography
8.
The Greater Daintree includes rugged and spectacular
coastal ranges, higher more extensive peaks of the Great Dividing
Range, broad valleys, deep gullies, tidal lowlands, high
tablelands and scenic coastal headlands. There are several
in-shore fringing coral reefs and much of the area is contiguous
with the Great Barrier Reef.

3.

9.

There are several outstanding geological features

including Thornton Peak, Black Mountain, Roaring Meg Creek
watersall and Mt Petier Botte. Natural landscapes have been
preserved by the steep topography and mountain streams which have
restricted access particularly in the Cooktown/Daintree area.
Flora and Fauna
10-

There are 30 major vegetation complexes represented in

the area including 15 distinct types of rainforest, eucalypt
forest, mangroves, coastal swamps and mountain moorland. Some of
the rainforest types contain a very high number of species
including some rare plants and there are numerous examples of
plant communities and species that occur nowhere else.
11.

The large areas of diverse habitats support a rich

variety of fauna including animals not found elsewhere, for
example Bennetts Tree Kangaroo.
Conservation and Scientific Values
12.
The area is of high conservation value because it
contains the last remaining examples of several types of
vegetation and wildlife habitat retained in a natural state. The
diversity, complexity and the number of species present make it
one of the important natural areas in Australia.
13.

The region also has a high scientific value because it

contains many species not found elsewhere in Australia. Its
interest to scientists would increase if more biological surveys
were carried out because many animal species have not yet been
described and as many as 10 per cent of the plant species have
not been identified and named.

14.
The area contains examples of 8 of the 14 primitive
plant species and is therefore considered to have some of the
most important botanical sites in Australia. It is suggested that
there has been a continuous line of evolution from the earliest
flowering plants with the vegetation developing relatively
undisturbed by continental and climatic change over the last
150 million years. For this reason the area holds immense
interest for botanists.
15.

The forest near Cooktown was the first in Australia to

be examined thoroughly by botanists and has remained relatively
unchanged since the naturalists who accompanied Captain Cook
explored the area in 1770. It therefore forms an important
benchmark for ecological research.
Land tenure and access
16.

There are seven national parks in the Greater Daintree

area. Most of these are small and the majority of the area is
contained in State Forest and Timber Reserves with some small
areas of freehold and leasehold land. Conservation groups have
proposed that the Greater Daintree be consoxidated as a single
national park.
17.
The only north-south road through the area is the track
which follows the electricity supply line from Daintree to the
Bloomfield River. It is suitable only for 4 wheel drive vehicles
and is closed to traffic during the wet season. All weather
access from Mossman in the South to the Bloomfield River in the
North is via the Cooktown Development road which passes inland
west of the Greater Daintree. There is also a road that runs
north from the Daintree River but this terminates at Cape
Tribulation.

5.

Cape Tribulation to Bloomfield River Road
18.

In November 1983 the Douglas Shire Council commenced

construction of a 30 kilometre road from Cape Tribulation to the
Bloomfield River through the Cape Tribulation National Park. The
purpose of this road is to provide an alternative north-south
route. However the Committee doubts that the proposed road will
provide all-weather access and expects that it would be closed
during the wet season.
19.
The road will pass through one of the most significant
and scenic parts of the Greater Daintree. Construction will have
a severe local impact including sedimentation of the streams and
possible siltation of inshore coral reefs. During its inspection
the Committee saw that the incomplete work carried out in 1983
had caused considerable erosion. Longterm impacts may include
permanent alteration of the rainforest and the introduction of
weeds. It is also likely, given the steep terrain and very high
rainfall, that erosion would continue to be a long-term problem.
20.

The alternatives would be to upgrade the power line

track on its existing alignment, to select a new alignment in the
Daintree and Bloomfield River valleys or to upgrade the Cooktown
Regional Development Road together with the link road to the
Bloomfield River. The Committee was told that the present
alignment of the power line road is unsuitable for upgrading and
that a new alignment between Daintree and the Bloomfield River
would be prohibitively expensive.
21.

Although the Cooktown Regional Development roao is a

longer route than the other alternatives it may be possible to
upgrade this road to reduce the travel time.

Sub-division in the Cow Bay Area
22,
Virgin rainforests with high conservation and
scientific values are being sub-divided and cleared for rural
housing in the Cow Bay area. Approval for this sub-division was
given before the National Park was established and is occurring
on privately owned land. The Committee inspected some
sub-divisions and associated roads and were concerned that the
developments might be causing serious environmental impacts and
might not be an appropriate form of zoning for that area. The
destruction of this rainforest may not be consistent with the
proposals to preserve and protect the vegetation of the Greater
Daintree region.
Logging on the Windsor Tableland
23.

The Windsor Tableland contains several unusual

associations of plant species and is of considerable interest to
botanists. Logging has commenced in this area and there are plans
to harvest rainforest timbers from 10 000 hectares of forest.
This logging is likely to have significant localised impact on
the rainforest and is being carried out without a detailed
knowledge of the biological resources of the tableland or the
long term consequences.

7.

24.
The Australian Heritage Commission sought expert advice
about the proposed listing of the Greater Daintree on the
Register of the National Estate and about the objections to the
proposals. The advisers reported that the objections to the
nomination were not valid and that the area should be included
on the Register and that parts of the Greater Daintree could be
considered to be of world Heritage. This included the Cape
Tribulation to Cooktown coastline.
25.

One

forestry

of

the

activities

advisers

suggested

on

Windsor

the
stressed

that

the

commercial

Tableland

conservation values

and

rigorous biological

assessment to be carried out

threatened

that there was a need

for a

in the areas

proposed for logging.
26.

The

assessment

Douglas

before

Bloomfield

Road

assessment

did

did

not

Council

commencing
in

not

identification and
It

Shire
1983.

work
The

include

any

prepared
on

the

an

Cape

environmental
Tribulation

conservationists
biological

argued

survey

or

consideration of the environmental

prescribe

any

construction

standards

to

to

that
proper

impacts.
minimise

these impacts. They argued that the report prepared by the Shire
was

not

an

adequate

assessment

given

the

conservation

and

scientific value of the area.
27.

A

Commission

study
into

commissioned
the

by

conservation

the

value

Australian
of

the

wet

Heritage
tropical

rainforests from Townsville to Cairns commenced in January 1984.
The study was conducted by the Rainforest Conservation
which

reported

forwarded
Australian

to

in

June

1984.

international

Heritage

consultant s

referees

Commission

conclusions of this study.

The
has

1

for
yet

Society

report

was

assessment.

The

to

announce

the

28.

The

Commonwealth

has

power

to

require

factors to be taken into account in the decision-i
of

the

Commonwealth

and

Commonwealth

authorities,

Commonwealth does not have any general legislative power directly
to

control

Commonwealth

environmental
does

however

conduct
possess

within
both

the

States.

legislative

and

The

fiscal

powers which may be utilised to pursue environmental goals within
the States.
29.

Upon the Commonwealth becoming a party to a

convention which attracts the operation of the external

affairs

power, then, subject to constitutional prohibitions expressed or
implied it acquires legislative power to implement the provisi
of the treaty or convention. The external affairs powers of
Commonwealth are presently being discussed by a Sub-committee of
the

Standing

Committee

of

the

Australian

Convention.
30.
to

Section 96 of the Constitution enables the
grant

financial

assistance

to

states

on

certain

conditions. By the use of this power the Commonwealth can,
State cooperation pursue environmental goals in areas which
beyond its legislative competence.
31.
The
specific pieces
of
legislation which may be relevant to the Daintree issue are

11.

are

The Great Barrier Reef Marine Park Act 1975
The Australian Heritage Commission Act 1975
Environment Protection (Impact of Proposals) Act
The World

Heritage

Properties

Conservation

Act

These acts are discussed in the following paragraphs.
32.

The

source

of

the

Committee's

information

are

primarily!
a letter from the Minister
Environment (Appendix 3 ) ;
articles

from

the

Legal

for Home Affairs and
Services

Bulletin

and

Habitat on Commonwealth Powers (Appendix 4 and 5) ;
and
documents from a previous inquiry conducted by the
Committee

into

the

Commonwealth's

environmental

powers.
Great Barrier Reef Marine Park Act
33.

The

Great

Barrier

Reef

Marine

Park

Act

1975

makes

provision for the establishment, control, care and development of
a marine park

in the Great

Barrier

empowers the Governor-General
prohibit

acts

within

the

Reef

region. The Act

also

to make regulations to control or

Marine

Park

or

elsewhere

which

may

pollute water in a manner harmful to animals and plants in the
Marine Park. It has been argued that an amendment to the Act in
1978 further empowers the Commonwealth to act on the road because
of

its possible damaging

Home

Affairs

relates

and

purely

effect

Environment
to

cost

on the Reef. The Minister

argues

sharing

that

the

arrangements

1978

amendment

between

Commonwealth and the state regarding Queensland's marine parks.

12.

for
the

34.
The Minister advises that it is his understanding that
no regulation could be made under the Act unless it was
established clearly and by expert evidence that the building of
the road may damage the Reef. The Committee has been advised that
two criteria need to be satisfied before the Act could be
invoked. First it would need to be shown that the pollution was
from the road. Secondly it would need to be shown that the
polluted water may be harmful to animals and plants in the marine
park. The second point may take some years of extensive study to
establish.

Australian Heritage Commission Act
35.

The

Australj.an

Herj.ta.9e ,, Commission IM Act; 3.3,15, requires

that Ministers do not take any action which adversely affects the
National

Estate

unless

feasible and prudent

they

are

satisfied

that

there

is

no

alternative. A function of the Australian

Heritage Commission is to forward advice to the Minister on its
own motion or at his request on matters relating to the National
Estate. It further allows for an inquiry
Environment

Protection

(Impact

of

to be held

Proposals)

Act

under
on

the

matters

relating to the National Estate.
36.

It is unlikely

prevent

construction

of

that the Heritage
the

road.

No

Act can be used to

Commonwealth

action

is

involved and the inquiry and reporting provisions while providing
information

would

have

no

direct

impact

on

the

continuing

construction.
Environment Protection (Impact of Proposals) Act
37.
1974

The
requires

Environment
that

Protection

matters

fImpact

affecting

the

significant extent and involving Commonwealth

of

Proposals)

environment

to

Act
a

decisions be fully

examined. If Commonwealth funding was allocated to the road the

13.

provisions
funded

of

this Act would apply. However

solely

by

the

State

Government

the road has been

and

the

Shire

5

that

the

could

be

and

accordingly the Act does not apply.

18.

It

Heritage

is

argued

Properties

prevent

in

Appendix

Conservation Act

4

and

1983

further action on the road. The Act

World

invoked

to

is not limited

to

protecting sites already on the World Heritage list. An area can
be declared by

the regulations to be subject to the Act if it

fulfills the definition

of cultural or natural heritage

in the

Convention for the Protection of the World Cultural and Natural
Heritage.
39.

The Minister

for Home Affairs and Environment argues,

in Appendix 3, that this simplistic view gives no indication of
what

is needed

cultural

or

for

natural

an

area

to

heritage.

fall
Before

within
the

the

definition of

Government

can

make

regulations under the Act it must be satisfied that a particular
area

is

of

outstanding

universal

value.

He

believes

that

consistent application of the criteria is essential otherwise the
World

Heritage

List

would

creditability.

14.

lose

its

significance

and

CONCLUSIONS

40 <,
the

The Committee notes that approaches have been made by
Commonwealth

Government

to

the

Queensland

Government

concerning the road. It is apparent that these discussions have
been

unsuccessful

as

construction

of

the

road

continues.

The

Committee does not have detailed information on the nature of
the

discussions

Government

nor

is

offered

it

clear

incentives

whether

to

the

the

Commonwealth

State

to

cease

construction.
41.

In many

of

its

previous

reports

the

Committee

has

recognised the role of State Governments in conservation matters
and has advocated a consultative-cooperative approach by the two
levels

of

Government.

In

the

case

of

the

present

Daintree

controversy it does not appear that the Commonwealth Government
has

fully

exhausted

all

consultative

mechanisms

nor

does

it

appear that the State Government or the Shire have been offered
incentives to adopt alternatives to their present action.
42.

The

Queensland

Committee

Premier

at

notes
the

the

Second

statement
World

made

Wilderness

concerning the outstanding value of the area. Given
such

as

these,

Queensland

the

Government

Committee
nor

the

presumes
Douglas

that
Shire

by

the

Congress
statements

neither
Council

the
would

continue to undertake action which would damage the area if it
proved

to

be

of

world

heritage

value

and

if

feasible

alternatives were available to them.
43.

The Committee considers it essential that if the area

warrants

world

and

the Douglas

Heritage

nomination,

Shire Council

the Queensland

should

be

offered

Government
Commonwealth

assistance to develop an environmentally acceptable all-weather

15

road in a different location or to upgrade existing
further

considers

that

the

Commonwealth

should

roads. It

recognise

its

responsibilities in the preservation of World Heritage areas and
the costs which may be incurred by State and local governments.
It would be appropriate for the Commonwealth Government to offer
assistance in the preparation of a regional plan of management
for the region and on-going financial assistance for its day to
day management.
44.

The Committee notes the statements by the Minister for

Home Affairs and Environment relating to the establishment of a
rainforest working
Government

group, consisting of Commonwealth

representatives

and

other

interested

and State

parties.

The

Committee considers that it may be appropriate for this body to
be involved in future planning and development of proposals for
the region.
45.
World

To enable informed discussion it is important that the
Heritage

investigations

be

completed

as

quickly

possible. Accordingly the Committee recommends that:
» the

Commonwealth

Government

complete

its

assessment of World Heritage status as a matter
of urgency; and
. if the assessment concludes that the area is of
World Heritage value the Commonwealth Government
after

consultation

Government

with

proceed

the

with

Queensland

World

Heritage

nomination as soon as possible.
46.

The Committee recommends that:
. the

Minister

for

Home

Affairs

and

Environment

consult with relevant Queensland State Ministers
to

seek

agreement

construction
Bloomfield

of

road

for
the

until

the

cessation

Cape
such

of

Tribulation

time

as

the

the
to
World

Heritage value of the area has been established.

16.

as

47.

The Committee notes the finding contained

assessment
prior

conducted

by the Australian

Heritage

in the

Commission

to the listing of the region on the Regiser

of

the

National Estate. While the area may not prove to be unique
in terms of the world's rainforests it certainly has special
vaues

in terms of Australia's

rainforests. Accordingly

the

Committee recommends regardless of the conclusions relating
to world heritage status that:
the Minister for Home Affairs and Environment consult

with

Ministers
could

to

be

Government

relevant
discuss

offered

Queensland

the
by

assistance
the

State
which

Commonwealth

for the preparation of a regional

plan of management; and
discuss the types of assistance which could

be

offered by the Commonwealth Government to ensure
sound on-going management of the region.
48.
the

There are conflicting views on the possible impact of
road

and

its

effects

on

the

national

and

world

heritage

values of the region. The Committee believes that a scientific
study

should

Australian

be

undertaken

Heritage

to

Commission

determine
Act

allows

these
for

impacts.
reports

The

to

be

prepared on matters relating to places listed on the Register of
the National Estate. Accordingly the Committee recommends that:
. the

Commonwealth

Government

commission

a

scientific study to determine the impact of the
road on the region's heritage values.

17.

49.

If

the

significant

road

study

environmental

indicates

impacts

that

the

there

Committee

are

further

recommends that:
the
Commonwealth
Government
offer
funding
assistance to the Queensland
Government
to
construct
an
environmentally
acceptable
alternative all-weather
road
or to upgrade

o

50.

The

Committee

recognises

that

the

process

of

evaluation for world heritage listing and other studies poses a
significant
Government

and

immediate

and

the

constraint

Douglas

Shire

in

on

both

terms

the

of

Queensland

their

current

planning. The Committee considers that this places an obligation
on the Commonwealth to accept some responsibility for providing
funding

regardless

of

the

outcome

of

these

assessments.

Committee therefore recommends that:

preparedness to assist the Queensland Government
and

Douglas

Shire

in

the

costs

incurred

in

deferring proposed developments.
51.

It

Government
approach

is

difficult

and

Douglas

involving

to

believe

Shire

proper

that

Council

the

Queensland

would

reject

an

and

offers

of

consultation

financial and other assistance.
52.
to

In the previous chapter the Commonwealth's powers
intervene

were

discussed.

Commonwealth

may

have powers

Marine

Act

1975

Park

and

It

under

the

that

the

the Great Barrier

Reef

World

appears
Heritage

Conservation Act 1983 to directly intervene.

Properties

The

53.

However,

the

Committee

believes

that

the

Marine

Park Act is meant for and is achieving sound management of
the Marine Park. It would not be appropriate to use the Act
to prevent further construction of the road to save a small
area of the reef as it could irreparably damage the delicate
arrangement which
Queensland
what

exists

Governments

effectively

between

the Commonwealth

concerning

represents

80

the

sound

percent

and

the

management

of

the

of

eastern

Queensland coast.
54.

with

Heritage

Act

regard
the

to

the

Committee

application

notes

Affairs and Environment's comments

the

of

the

Minister

World

for

Home

relating to the dangers

involved in unilateral action by Australia before a proper
assessment

has

been

made

or

before

a

proposal

has

been

submitted to the World Heritage Committee. This could lead
to the

'debasing' of the world Heritage List. A

precedent

could be established which may lead to pressure for the Act
to

be

with

used
State

whenever

Governments.

general

conservation

when

listed

a

conservationists

place

The

Act

purposes
or

and

places

are

should

not

should
under

in

disagreement
be

only

used

be

for

invoked

consideration

for

listing are under threat.
55 D

Therefore the Committee recommends that:

(i)

the studies commissioned by the Australian
Heritage Commission find that the Greater
Daintree

region

19.

is

worthy

of

(ii) the Commonwealth Government has consulted
with the Queensland Government and offered
financial
road

assistance

and

for

assistance

an

alternative

for

regional

management;
(iii) the consultation and offers of assistance
have been unsuccessful; and
(iv)

the

scientific

study

has been

undertaken

and shows that the road seriously debases
the

region's

national

and world

heritage

values.

56.

The

Committee1s

recommendation

in

the

previous

paragraph is consistent with the view held by the Committee in
previous

Parliaments

on

the

right

of

the

Commonwealth

intervene in environmental matters of national concern.

(PETER MILTON)
Chairman
23 August 1984

20.

to

DISSENT BY MR BORR, MR CONNOLLY AND MR ROBINSON

Pursuant to standing
Committee's Report.

Order

343

we

add

this

dissent

to the

While not disagreeing with some of the Report recommendations we
have serious reservations about reporting on a matter as
important as this and involving varying interests without first
conducting
a thorough
investigation. We are particularly
concerned that neither the Queensland Government nor the Douglas
Shire Council were asked to put their views to the Committee in a
formal manner. Some of the conclusions were based on very limited
scientific data.
We also consider it premature to report at this time when the
Australian Heritage Commission has a study in progress on the
status of rainforests in Northern Queensland. The results of this
study will be released in the near future. The Committee would
have made a far more worthwhile contribution to the debate if it
had waited until it had examined the Australian Heritage
Commission report.
We now turn to specific aspects of the Report. We strongly
disagree with those sections which suggest that the Commonwealth
pursue action which will result in World Heritage nomination
irrespective of the views and agreement of the Queensland
Government.
The
approach
adopted
by
the
Committee
is
confrontationist and would involve the Commonwealth in areas

21.

which are the primary responsibility of the State. This approach
is short-sighted and has serious implications for the management
of

areas

in

all

parts

of

Australia

which

are

of

significant

national and international value.
We recognise that the Commonwealth should play an active role in
assisting states in the management of areas considered of major
national
conservation
significance
such
as
the
Daintree
Rainforest. This should be on the basis of cooperation and
consultation.
We

believe

that

the

recommendation

contained

in

Paragraph

55

which threatens the application of the World Heritage Properties
Conservation

Act

against

inconsistent

with

the main

encourage

further

Queensland
thrust

negotiation

Queensland. We completely

of

is
the

between

unnecessary

Report

the

and

which

is

Commonwealth

oppose the use of the World

to
and

Heritage

Properties Act without the support of the Queensland Government.
Notwithstanding
contents

of

the

our

comments

relating

Report, we

do

not

to

the

oppose

preparation

nomination

and

of

the

Daintree for the World Heritage List if it is determined to be of
such

significance. However

nomination

should

only

proceed

with

Home

Affairs

and

the full support of the Queensland Government.
It

is

regrettable

Environment

had

not

that

the

offered

Minister
assistance

for

prior

to

the

road's

commencement in November 1983. The lack of a positive cooperative
approach

by the Minister and the Government has contributed

the present unsatisfactory situation and needless confrontation.

P.M. Connolly

M.A. Burr

22.

I.L- Robinson

to

APPENDIX 2

THE GREATER DAINTREE REGION

GREATER DAINTREE
MOUNT CAftBfNE
NATIONAL PARK PROPOSAL
PROPOSED NATIONAL

PARK

WILDERNESS
IIOHETKES
W

I
M

23.

JO

1

APPENDIX 3

Extract from Habitat, Vo 1 jrae 1,
August 1334
from Jhe Hon. Barry Cohen
Minister for Home Affairs and
Parliament House
Canberra, A.C.T. 2600
I refer to the article "The
Commonweaith has legal responsibilities
for Cape Tribulation" by Elizabeth Ward
published in Volume 12 No. 2 of your
magazine — April 1984.
In coming to a decision on a
particular environmental issue, the
Commonwealth Government needs to
take into account not only its
responsibilities under specific
legislation, but also its overall policy
position with respect to the issue.
The matters raised by Ms Ward in her
article need therefore to be.considered
from two standpoints. Firstly, what
action the Commdnweaith,rnaybe able
to take under van6usActsvtd prevent or
delay construction!!bf•:.the;proposed
Cape Tribulation to':Bloomfie!d road.
Secondly, whether the. Commonweaith
considers it desirable .to act, bearing in
mind its relationships with, the States on
a wide range of co-operative ventures
for protecting and conserving the
Australian environment.
On the first point, it is my
understanding that the Commonwealth's
ability to intervene effectively in the
development of the road using its
powers under four environment Acts is
not as clear cut as Ms Ward's article
suggests. I will consider in turn each of
the Acts mentioned by Ms Ward.
The Great Barrier Reef Marine Park
Act 1975 established the Great Barrier
Reef Marine Park Authority which has
the responsibility for the care and
control of the Marine Park established
by the Act. However, there, is no duty
on the Authority to monitor activities
outside the Park to ensure the Reef is
not threatened by virtue of:subjection 7
(1A) of that Act, as she alleges.
Sub-section7 (1A).of .She-Act.was
added in 1983 to ensure-that the
Authority couid, in accordance.With
cost-sharing arrangements, provide
money to Queensland, for the
Commonwealth's share of recurrent and
capital costs associated with the
and marine parks within, or-outside, the
outer boundaries of the Marine Park).
could not provide Queensland with the
Commonwealth's contribution towards

the cost of managing Queensland
national or marine parks within, or near
the Great Barrier Reef Marine Park,
Sub-section 7 (1A) was inserted (or the
purposes oi paragraphs 7 (1)(ca) and
OXcb) only and cannot be used for
interpreting other provisions in the Act
as Ms Ward has attempted to do.
Ms Ward states that "if there was
evidence that iand-based activities were
affecting reef life within the Park then
the Commonwealth Government should
pass regulations to control the landbased activities". The Act provides that
regulations may be made "regulating or
prohibiting acts (whether in the Marine
Park or elsewhere) that may pollute
water in a manner harmful to animals
and plants in the Marine Park'".
It is my understanding that no
regulation could be made under this
Section of,the Act Unless it were
established.Clearly.and by expert
eyideoce/S»ariHe,buiiding."ot.the road
m a y ^ j u t e ' ^ a t e r m the manner
described. A'.nurnber.of opinions have
been advanced regarding the effect the
road construction may have on the
water and the fringing reefs adjacent to
the shoreline. However, much as I and
others may deplore the effects of
constructing the road, these opinions do
not as yet constitute expert evidence. !
am nevertheless seeking further advice
on this matter.
Again, Ms Ward's analysis of the
World Heritage Properties Conservation
Act 1983 presents a rather one
dimensional approach to a complex
issue. She stales that "once the Cape
Tribulation area was prescribed as
identified property by the regulations,
the Act could be used to protect it".
This misleads your readers as it gives
no indication of what is needed ior an
area to come within the definition of
cultural or natural heritage as defined in
the Convention for-the Protection of the
World Cultural and Natural Heritage (the
Convention). ..Under the Convention and
r considered
as "natural heritage" -or "cultural
Before the Government can make
regulations under the Act it must be
satisfied 1hat a particular area.is of
at an area is of
"outstanding universal vaiue" must be
answered by looking at the Convention
itself.
Article 11.5 of the Convention
provides that the Wprlc1 Heritage

Committee shall define the criteria lor
including a properly in the World
Heritage List. For areas to come within
Jhe Convention's definition of "natural
heritage" they must:
(i) be outstanding examples
representing the major stages of the
earth's evolutionary history;
(it) be outstanding examples
representing significant ongoing
geological processes, biological
evolution and man's interaction with
his natural environment; as distinct
from the periods of the earth's
development, this focuses upon
ongoing processes in the
development of communities of
plants end animals, landforms and
marine and fresh water bodies; or
(iii) contain superlative, natural
phenomena, formations or features
orareas of exceptional natural
beauty, such as superlative
examples oi the "most important
ecosystems, natural features,
spectacles presented by great
concentrations of animals, sweeping
vistas covered by natural and
cultural elements; or
(iv) contain the most important and
significant natural habitats where
threatened species of animals or
plants of outstanding universal value
from the point of view of science or
conservation stiil survive.
Many areas which are nominated for
the World Heritage List are rejected by
the World Heritage Committee as not
meeting these criteria. Consistent
application of the criteria is essential,
otherwise the List would lose its
significance and credibility. It must be
restricted to areas which really are of
ouistanding universal value. At present
there are 165 properties on the List and
5 of these are in Australia. This
indicates just how special an area must
be to justify listing.
The making of valid regulations,
therefore, is not quite ss straightforward
as the author, suggests. A lot more work
would 'heed-to be done on the
"universal1' significance of the area. At
this stage there does not appear to be
adequate evidence to put the matter
beyond doubt.
There Is a significant flaw in
Ms Ward's suggestion concerning
proclamations made under paragraphs 6
(2Xe> and section 8 of the World
Heritage Properties Conservation Act
1983. She should be aware that the
High Court in the Tasmania Dam Case,
a case to which she refers, deciarea

Section 8 to be invalid. A majority of the
Court also considered paragraph 6 (2)(e)
to be invalid.
Ms Ward's last point concerns the
direction of an inquiry under the
Commonwealth's Environment
Protection (Impact of Proposals) Act
1974, As Ms Ward correctly points out,
the Cape Tribulation region is already
listed on the Register of the National
Estate kept in pursuance of the
Australian Heritage Commission Act
1975. I know of no proposal to
reconsider the fisting. In such
circumstances, I do not see any need
for the conducting of an inquiry under
the Environment Protection (Impact of
Proposals) Act.
Even if, from this analysis, it could be
concluded that the Commonwealth
might have power in certain
circumstances to act with respect lo
the road, there remains the issue of
whether it wishes to do so.
The Commonwealth cannot prevent
aii actions by State or local
governments which result in damage to

the environment. The situation in
respect of South West Tasmania was
special and unique. It was a clear case
of a property, on the World Heritage
List, being threatened by the deliberate
and continuing action of a State
Government. That action, if continued,
would have led to Australia being in
breach of its international obligations.
Further, the Government had a mandate
from the 1983 election to act to prevent
the Gordon-below-Franklin dam being
built.
The situation with respect to the
Cape Tribulation road is different. While
many people are saying the area is of
World Heritage quality, the fact is that it
is not on the World Heritage List, and it
has not been considered for entry on
the list by the Commonwealth
Government, which is the appropriate
body to nominate it. The Commonwealth
Government receives advice on world
heritage matters by a special program
committee of officials representing
relevant areas of Government
administration, including the Australian
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heritage Commission, i am informed
that a number of places, including the
Cape Tribulation area, that might be
nominated in the future by Australia for
the World heritage List are being .
considered by the group.
When the Government receives the
advice of the special program
committee it will consider the matter.
Before making any decision on the
nomination of any properties to the
World Heritage Committee the
Government wiif consult fully with the
State or Territory Governments concerned.
I will conclude by re-affirming the
Government's commitment to
developing policies which will provide a
balance between economic, ecological
and recreational needs in relation to
Australia's forest resources. To this
end, and particularly when faced with
sensitive issues such as Cape
Tribulation, we will strive to achieve
consensus with all interested parties,
rather than pursue the interventionist
approach so readily advocated by
Ms Ward.

APPENDIX 4
Extract from Legal Services Bulletin,
'oJ.ume v , V.o . April 1904

On 8 December 1983 the Minister for Home Affairs and Environment, Barry Cohen, announced that
the Commonwealth would not offer the Douglas Shire Council {Qld ) a sum of money as an inducement to abandon the construction of the road from Cape Tribulation to Bloomfield. He went on to
say, 'The responsibility for the Cape Tribulation rain forest area lies with the Douglas Shire Council
and the Queensland Government'. The Federal Government's attitude must lead environmentalists to
ask why the environmental issues at Cape Tribulation are so different from those in South West
Tasmania, Is the case for Commonwealth intervention any weaker in relation to the Cape Tribulation
road than it was for the Franklin Dam?
minerals outside the Park, in order to protect the environment within the Park.2
Barry Cohen referred to the possibility of damage to
fringing reefs in his 8 December 1983 press release. The
very suggestion that the Marine Park would be affected,
immediately makes the matter one of Commonweaith
concern, one on which the Minister can do more than
'hope' that the Queensland Government and the Douglas
Shire Council will change their course.

An examination of relevant Commonwealth legislation
shows that the Federal Government has not only the
power to act in North Queensland, but has Segal obligations to intervene to protect the Cape Tribulation
region.

THE GREAT BARRIER REEF MARINE
PARK ACT 1975 (Cth)
The previous Labor Government expressed its commitment to protecting the Great Barrier Reef by passing the
Great Barrier Reef'Marine Park Act 197'5 .This Act established the Great Barrier Reef Marine Park Authority to
hold responsibility for the care and control of the
marine park which was established by the Act, to make
recommendations to the Minister in relation to the care
and development of the Marine Park and to carry out
research and investigations relevant to the Marine Park
(88.7(1 Xa) and (b) of the Act).
Furthermore, the Parliament amended the Act in
November 1983, increasing the powers of the Authority
by providing that matters relate to the Marine Park if
they are concerned with the use or management of an
area outside the Park which would or might affect the
Marine Park (new s.7(lA)). The Authority therefore has
the duty to monitor activities outside the Park and to
ensure that the reef is not threatened.
!f there was evidence that land-based activities were
affecting reef life within the Park then the Commonwealth Government couid act to control the land-based
activities. Regulations could be enacted pursuant to
s.66(2Xe) of the Act.1 These regulations would be
similar to current provisions which prohibit drilling for

WORLD HERITA GE PROPERTIES
CONSERVATION ACT 1983
The Commonwealth has legislation already in force to
protect sites of outstanding natural and cultural significance. The World Heritage Properties Conservation Act
1983 is not limited to protecting sites already on the
World Heritage List. Any area can be declared by the
regulations to be subject to the Act if it fulfils the definition of cultural or natural heritage in the Convention for
the Protection of the World Cultural and Natural Heritage.3 Once the Cape Tribulation area was prescribed as
identified property by the regulations, the Act could
be used to protect it, by making proclamations under
s.6 and-s.8. The constitutional support for the proclamations would derive from ss.6(2)(b), (c), (d) and
(e). 4
It would be argued, relying on s.6(2)fb), that the
Commonwealth is obligated to protect the Cape Tribulation area under Articles 4 and 5 s of the Convention,
together with Article 12.*' Together, these articles
require signatory countries to identify and protect
properties which fall within the Convention definition
of cultural or natural heritage. It should be noted that
the majority of judges in the High Court Dams Case
(1983) found that Articles 4 and 5 imposed substantial
obligations on signatories to the Convention.7 Evidence
of the outstanding universal value of the area couid be

fiii/.;ibeth Ward is a lawyer with [he Parliamentary Library in
Canberra. The views expressed in this article are those of the
writer only and should not be attributed to the Parliamentary
Library or the Australian Parliament.
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