




































































6.39 While most witnesses appeared to support this legislation, Mr Maher criticised 
the 1976 Act on numerous grounds, notably that an Australian court would be unlikely 
to accede to the request or order of a foreign court seen as exceeding its jurisdiction. He 
suggested, in effect, that neither the 1976 nor 1979 Acts were necessary or desirable re
sponses. Concerning the 1979 Act, by which the recognition and enforcement of foreign 
antitrust judgments can be blocked by the Attorney-General, Mr Maher argued that-

it is inconceivable that any attempt by Westinghouse to issue proceedings in Australia to en
force any specific monetary default judgment would not have resulted in an intervention by 
the Commonwealth, Attorney-General to contend that Australian government policy 
required any such enforcement action to fail. The case law strongly indicates that an Aus
tralian court would defer to the foreign policies of the executive government. 
The Australian-based companies defending any such action would have been entitled to dis
pute, according to Australian conflicts of laws rules and international law, the jurisdiction 
asserted by the United States District Court. 
To the extent that any such judgement consisted' of a. multiple damage component, such 
component would, in all likelihood, be characterised as penal and' there is· abundant 
ority to the effect that Australian courts will not enforce foreign penal judgments." 

6.40 Professor Ryan agreed in principle with Mr Maher: 
111 am not completely convinced it was necessary in legal terms because I think that the 
tralian courts might well have ruled in any case that they·would not give effect to a foreign 
judgment which was of a penal character and I think that it could well be argued that it was 
of a penal character. But since there is an element of doubt about the I think it was 
appropriate that legislation should be enacted removing any possibility of dispute on that 
particular point. "ll 

6.41 The Committee does not wish to take issue with Mr Maher's careful concern for 
the Australian common law and the prospect that it alone could have protected the 
Australian defendants. Rather; the Committee considers that there were-and are
broader issues of national importance which justify the 1976 and 1979 Acts in 
particular: 

(a) the need to deter expensive litigation based on foreign laws regarded by the 
Government as extending beyond foreign competence to Australia or affecting 
nationals over which Australia has undoubted jurisdiction and responsiblity; 

(b) the need to avoid or reduce the lengthy and expensive involvement of Aus
tralian business in such unfounded litigation including its having to rely on com
mon law defences; 

(c) the need to overcome any risk that an Australian national could be financially 
crippled by a treble damages judgment; and 

(d) the need to preserve Australia'ssovereignty and national interests, including the 
Government's freedom to pursue its trading policies to the benefit. of Australian 
exporters. 

The Committee notes, for example, the evidence of several' witnesses that it was not 
until after the enactment of the 1979 Act that the Westinghouse case was settled". The 
Committee is confident that the Act will continue as a deterrent to unfounded litigation 
based on extraterritorial laws. 
6.42 The Committee concludes that the Foreign Proceedings (Prohibition of Certain 
Evidence) Act 1976 and, the Foreign Antitrust' Judgments (Restriction of Enforce
ment) Act 1979 serve a useful purpose as part of a range oflegal deterrents against un
acceptable attempts to apply US laws in Australia. 
6.43 Nevertheless, the Committee is mindful that, e.g. a US court judgment might be 
enforced in the United States against an Australian company with some "presence" 
there (for example if it were a subsidiary of a US corporation). It is in this type of con
text that further' Australian legislation, to recover back damages paid pursuant to a 
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foreign judgement, might be desirable. Other problems not covered existing 
tralian legislation are the risk of a foreign judgment in other than an antitrust 
enforced in Australia (beyond the scope of the 1979 Act) and the m 
Australia of foreign executive orders such as those under the Export Admm1strat10n 
Act. 
6.44 After its assessment in this Section of the limitations inherent in all Australian re
sponse options already attempted, the Committee concludes that existing responses do 
not adequately resolve Australia's concerns with US extraterritorial laws. 

6. 'Recovery Back' or 'Claw Back' Legislation 

6.45 According to a recent news release by the Attorney-General, Senator Evans: 
the new Australian Government would continue the approach of the previous 
in this area in seeking to protect its trading laws and policies . . . Work on legtslatlon 
of this kind had been commenced by the previous Government and was now the subject of 
inter-departmental discussions . . • Consideration was being given to including the 
following matters in the legislation: 

- the recovery back of damages which an Australian defendant is forced to pay under a 
foreign antitrust judgement that is not enforceable in Australia; . 

- the recovery back of costs incurred in defending private antitrust suits where multiple 
damages may be awarded and where the only jurisdictional basis for the. suit is the al
leged adverse effect upon the foreign commerce of another Statej 

- agreement with other countries for the reciprocal enforcement of recovery back 
judgements; · 

- provisions that would enable. the Attor?ey-9eneral prohi.bit Aus.tralian or 
businesses from complying m Australia With certam fore1gn actions, deciSIOns or 
judgements.1' 

6.46 'Claw back' legislation works as follows. If an Australian is liable 
to a US firm for violating US laws and' is ordered to pay damages, the JUdgment 1s then 
enforced against assets of the Australian company located within the United States. 
Under a 'claw back' statute, the Australian company could recoup all or part of those 
damages against Australian assets of the Amcr!can plaintiff: For example,. the 
effect of the 1981 Bill" was to amend the Fore1gn Antitrust Judgments of 
Enforcement) Act so that where an order has been made under that Act prohibiting the 
enforcement of a foreign antitrust judgment, an Australian defendant may take pro
ceedings in Australia to recover from· the foreign plaintiff any amount which has been 
recovered under that foreign antitrust judgment, including the non-punitive first 
of treble damages (not so with the UK Act). As discussed in Chapter 5, the Umted 
Kingdom enacted legislation of similar purpose in March 1980-the United Kingdom's 
Protection ofTradlng Interests Act. 
6.47 One view is that legislation such as the Foreign Antitrust Judgments 
of Enforcement) Amendment Bill, introduced in the Senate in 1981 referred to •.n 
Chapter 3, might be the best way for countries to make clear to the Umted States thelf 
attitude to the excessive reach of United States antitrust laws. 
6.48 It has been suggested, also, that in the absence of a radically different approach 
by the US courts, it would be necessary for be enacted i.n the United States 
to overcome the problems arising from the fight to brmg such an action. The enactment 
of foreign recovery-back legislation might be one way to induce legislative amendment 
of the US Jaws". Whether such amendments soften or harden the traditional US ap
proach might, however, be uncertain. 
6.49 The decision not to proceed with the 1981 Bill was made following successful 
negotiation of the Agreement. under which the, parties undertook to refram from 
matic resort to blocking legislation (see Article 4). The Attorney-General of the Umted 
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States, Mr French Smith, on the occasion of the signing of the Agreement, said, that 
agreement to limit use of Australia's blocking laws was 'particularly helpful'." 
6:50 ~evert~~less, Australia might still he faced despite the Agreement with the 
dltlicult1es ansmg from another Westinghouse-type private treble damages action. 
Therefore, there are grounds for proposing that the Australian Government should 
proceed to enact a 'claw back' bill, and to have that law in place beforehand' to help 
deter any such action,, As noted previously, the conclusion of the Australian-United 
States' Agreement Relating to Cooperation on Antitrust Matters did not allay 
Australia's concerns about the problem of private treble damages suits." 
6.51 The Department of Trade's evidence was that the US Administration would not 
be surprised by any recovery-back legislation: 

'There was no d~ubt also that the decision not to proceed with the 1981 "recovery·back" Bill 
throu~h ~he Parhament was als.o partly a reflection of our spirit of co-operation in relation to 
not .w1shmg to appear to ~ ~ctmg so dramatically opposite to the Agreement by introducing 
a BtU shortly after the s1gnmg of the Agreement. But the Americans, I think, understood 
then and understand today that the recovery back Bill is an important part of what you 
would call, I suppose, our defensive mechanism.'* 

6.52 One apparent reason favouring enactment of 'claw back' legislation is that the 
1976 and 1979 'blocking' Acts, limited in their scope to Australia were not considered 
adequat~ to protect the Australian defendants in the Westingh~use private antitrust 
proceedmgs. Therefore, the US courts could still reach assets of the Australian 
companies within the United States. Court orders could also affect future transactions 
within the '!Jnited States, "; major market for uranium. Also, with default judgments 
~ntered a~mst the ";ustrahan fi~s, the provisions blocking the gathering of evidence 
·~ :'ustraba ~·~• ~f l.'ttle value: ~·von that Australian defendants would not risk recog
niSI?g court JUf!Sd!CtiOn by makmg appearances,, default judgments could' he obtained 
agamst them without any evidence being led by the plaintiff. 
6.53 However, the Committee notes some arguments against the introduction of 
'claw back'legislation: 

(a) The US plaintiff might not have sufficient assets in Australia available for re
covery or, if it did, such recovery could he disruptive to Australian business in 
general. 

(b) A claw back action by an Australian firm would be time consuming and would 
not deal with the underlying commercial realities: trade with the United States 
would still be hampered: 

(c) The Unit~d States might enact retaliatory legislation of its own creating a chess 
game environment of counterposed legislation (one could, envision double or 
triple claw back Acts)." 

6.54 The Committee notes, however, that the United States Government has not 
proceeded or an~ou~ced any intention .to •?act its own retaliatory legislation against 
the claw back legiSlation or proposed legiSlatiOn of the UK, Australia and other nations. 
On the contrary, the Committee considers that the build up of 'blocking: legislation 
among countries otherwise friendly to the United States has tended to encourage a 
gre~ter willingness to compromise and, indeed, has fuelled critical debate within the 
Umted States over the extraterritorial. reach of its laws. As for the other counter
argument (a), the Committee considers the disruptive risk to Australian companies 
t~at co~ld he financ~ally ~uined by antitrust treble damages awards as worse than any 
diSruption to US busmess m Australia. 
6.55 The Committee also notes that the Australian Government Departments' most 
closely associated with the extraterritoria)ity questions-Attorney-General's, Foreign' 
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Affairs and Trade"-regard' the introduction and passage of Australian claw back 
legislation as a legitimate response which can he explained to the US authorities: 

(a) CHAIRMAN-your judgment would he that through the prowess of our diplo
matic channels we would be able to sell such legislation in a proper manner to 
Washington1 
Mr Nicholson [Foreign Affairs Department]-I think we could explain it in a 
way that it would understand, yes. 

(b) Senator HILL-Given that the clawback Bill has been around here for some 
considerable time and that we have in the meantime entered into this Agree
ment, do you believe the Americans are under the impression that the clawback 
Bill will not proceed pending that in practice the Agreement is found to work 
satisfactorily1 
Mr Nicholson-No. I do not think they are under any apprehension of that sort. 
Senator HILL-They would not believe that we were reneging on any form of 
deal if the new Government went ahead at thisstage with the clawback Bill1 
Mr'Nicholson-No, I do not think that. They would regard the putting in place 
of such defensive' measures, as being contrary to the Agreement that we have 
entered into with them, but which does not cover the field completely and which 
deals with it in a different way. But I think it is important to explain, to remind 
them, to make clear that we have our interests to protect and these are measures 
that can he taken, can he put in place, to protect them, and that as a sovereign 
country it is reasonable for us to do that .... 
Senator HILL-So from Australia's point of view that precedent would tend to 
indicate that there would he no serious foreign relation consequences in 
Australia proceeding with itsclawback Bill1 
Mr Nicholson-! think that is a fair comment. 

(c) CHAIRMAN-Do you see an enactment of legislation similar to the 1981 Bill 
... as an advantage or disadvantage1 Do you think there is a possibility that it 
could react against Australia or do you see it as a part of an overall weaponry 
that a country should have1 
Mr Kennedy [Attorney-General's Department]-! think that it is always useful 
for a country to have what I might term a complete arsenal of legal defences 
available to it. If it thinks those legal defences are in its national interests, I 
think-I am speaking personally-that there is a lot to be said for enacting that 
legislation at a time when there is no immediate crisis. It gives the Parliament a 
chance to consider it with due deliberation. It means that you do not heighten 
any crisis. You also then have ... legislation which can he used, irrespective of 
whether Parliament is sitting at the time the crisis arrives. 
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CHAPTER7 

CONCLUSIONS: FURTHER AUSTRALIAN LEGISLATIVE RESPONSES 

1. Introduction 

The conclusion reached by the Committee in Chapter 6 is that the Australian Govern
ment should introduce further legislation to counter the effects of unacceptable as
sertions of foreign jurisdiction over Australian nationals or those doing business in 
Australia, so as to allow recovery back of damages paid pursuant to a foreign judgement 
and to block foreign executive orders which would unjustifiably deprive Australian 
business of import or re-export opportunities. 
7.2 Such legislation would be additional to the Foreign Proceedings (Prohibition of 
Certain· E•idence) Act 1976, by which the Attorney-General may prohibit the pro
duction of documents and the giving of evidence for a foreign tribunal, and the Foreign 
Antitrust Judgments (Restriction of Enforcement) Act 1979whereby the Attorney
General may declare that certain foreign judgments are not to be recognised or enfor
ced in Australia or that a reduced amount only of damages may be paid on a foreign 
judgement. 
7.3 Other States-Denmark, Belgium, Finland, France, the Federal Republic of Ger
many, the Netherlands, New Zealand, Norway, the Philippines, South Africa, Sweden 
and Switzerland-have also passed similar legislation, often in response to specific mat
terssuch as alleged shipping conferences. The United Kingdom has taken, and Canada 
proposed to take, further and more comprehensive legislative action in. response not 
only to the execution of foreign antitrust judgments, but also to the assertion of jurisdic
tion over· foreign nationals in circumstances of an essentially political or policy nature 
such as those, for example, made under the United States Export Administration Act. 

2. U.K. Protection ofTrading Interests Act 

7.4 A detailed examination of the United Kingdom Protection of Trading Interests 
Act 1980, and comparison with Australian legislation, are warranted to consider 
whether it provides an appropriate precedent for further Australian legislation. (Text 
of the Act appears at Appendix V). Itssalient provisions are concerned with four mat
ters: overseas measures affecting United Kingdom trading interests, documents and in
formation requircd'by overseas courts and authorities, the enforcement of certain over
seasjudgments, and the recovery back of overseas.judgments for multiple damages. 

(a) O•erseas Measures Affecting United Kingdom Trading Interests 

7.5 A provision unique to the United Kingdom legislation, which has as yet no com
plete Australian counterpart, provides: 

't.-( I) I fit appears to the Secretary of State-
(a) that measures have been or are. proposed to be taken by or under·the law of any over

seas country for regulating or controlling international trade; and 
(b) that those measures,.in so far as they apply or would apply to things done or to be done 

outside the territorial .jurisdiction of that country by persons carrying on business in the 
United Kingdom, arc damaging or threaten to damage· the trading interests of the 
United. Kingdom, the Secretary of State may by order direct that this section shaJI 
apply to those measures either generally or in their application to such cases as may be 
specified in the order. 
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(2) The Secretary of State may by order make provision for requiring, or enabling the Sec
retary of State to require, a person in the United Kingdom who carries on business there to 
give notice to the Secretary of State of any requirement· or prohibition imposed or 
threatened to be imposed on that person pursuant to any measures in so far as this section 
applies to them by virtue of an order under subsection (I) above. 
(3) The Secretary of State may give to any person in the United Kingdom who carries on 
business there such directions for prohibiting compliance with any such requirement or pro· 
hibition as aforesaid as he considers appropriate for avoiding damage to the trading interests 
of the United Kingdom.' 

7.6 The Secretary's powers under the section arc wide and could extend, for example, 
to blocking a US trade embargo under the Export Administration Act. They cover 
measures for the control of international trade including business of any description. 
The section is notable in that it avoids reference to jurisdiction and refers simply to 
measures damaging the trading interests of the United Kingdom. The result is that 
although there may be no technical violation of British jurisdiction, action can be taken 
whereve< a measure prejudices British trading interests. This is a particularly important 
change in emphasis from, for example, earlier British and Australian legislation. It is a 
preferred approach because the debate as to traditional bases of jurisdiction has proved 
sterile and does not, in any event, provide a solution for future unforeseen conflicts of 
jurisdiction. For the Secretary of State simply to declare that British established trading 
interests are threatened is much more pertinent to resolving such disputes on a balance 
of interests approach as taken in the Timberlane and Mannington Mills cases. 
7.7 It should also be noticed that the legislation relies upon either a territorial. or 
nationality basis of jurisdiction as orders are limited to persons in the United Kingdom 
who carry on business there. No attempt is made to apply the order requiring notice to 
non-nationals doing business elsewhere. Section 3(3) of the United Kingdom Act pro
videsthat non-nationals are not bound by an order prohibiting compliance with foreign 
measures in relation to 'anything done or omitted outside the United Kingdom'. As the 
legislation does not operate extraterritorially against non-nationals it conforms with the 
traditional jurisdictional principles ofinternationallaw. 
7.8 The legislation may, nonetheless, apply to the extraterritorial acts of British 
nationals. This is an acceptable assertion of jurisdictional competence over nationals 
wherever they may be. However, as the British Government argued in a diplomatic 
note defending this legislation, the Secretary of State has a discretion. as to when to 
make an order and he would be expected to take into account all interests including 
those of international comity. For reasons of policy, it may sometimes be wise to allow 
the State which has territorial jurisdiction over a non-national to apply its jurisdiction 
even where the State of nationality has a concurrent jurisdiction. 
17.9 Where, however, other reasons of policy exist, such as damage to trading 
interests, the State of nationality may prefer, instead, to prohibit its nationals from 
complying with foreign orders. The resulting clash of jurisdictions will normally be re
solved through implementation of the doctrine of sovereign compulsion. United States 
courts have applied this doctrine by refraining from enforcing orders against a foreign 
national within their territorial jurisdiction who has been required to act in an offending 
manner by the State of which he is a national. Were the Australian Government, for 
example, to prohibit compliance with orders under the Export Administration Act by 
Australian nationals doing business in the United States the United States courts may 
accept a sovereign compulsion defence and decline enforcement of an order .. 
7.10 Such United States case law as exists on this issue indicates that the defence will 
be applied where the national is genuinely bound or required to act, as distinct from in
stances in which he is merely authorised or encouraged to act. It is not possible, how
ever, to state with certainty that United States courts wiU accept the defence in all 
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cases, particularly where political or economic policies affecting vital State interests are 
involved. For this reason, a prohibition order against a United Kingdom national doing 
business in the United States may expose that national to sanctions in two jurisdictions. 
Were Australia to enact similar legislation which could extend to prohibiting com
pliance by Australian nationals doing business in the United States with measures con
sidered prejudicial to Australian trading interests, this (small) risk of double jeopardy 
could perhaps be addressed by legislative provision allowing variation or rescission of 
mandatory prohibition orders. 

(b) Documents and Information Required by Foreign Courts and Authorities 

7.11 Under Section 2 of the UK Act the Secretary of State may direct persons within 
the United Kingdom not to comply with requirements by foreign Courts, tribunals or 
authorities to produce commercial documents or information located outside the terri
torial jurisdiction of such authorities. Section 2 applies if a foreign demand or request is 
prejudicial to British sovereignty. As with Section 1,. it does not depend upon a prior 
finding of an invalid assertion of jurisdiction and is to be preferred for the same reasons 
as indicated above. The power may also be exercised to block 'fishing expeditions~ 
under Section 2(3), Retention in Section 2 of the criterion of British sovereignty is 
necessary as requests for evidence arc unlikely to prejudice trading interests within the 
terms of Section I as measures of a regulatory nature arc likely to do. 
7.12 The Australian Foreign Proceedings (Prohibition of Certain Evidence) Act 
1976 is similar in effect to Section 2. Restrictions will be i!Dposed where the Attorney
General considers that the foreign tribunal is acting inconsistently with international 
law or coinity, or where restrictiOns arc necessary in the national interest. The criterion 
of national interest gives the Attorney-General the power to consider a wide range of 
factors of a policy nature which are not embraced in the juristic concept of jurisdiction. 
Presumably he would be able to impose restrictions whenever he considered that re
quests for information or. documents constituted an unacceptable 'fishing' expedition. 
As the respective powers under the United Kingdom and· Australian legislation are 
comparable with respect to the prohibition of evidence, no further Australian legis
lation on thiS issue is warranted. 

(c) Restriction of Enforcement of Certain Foreign Judgments 

7.13 Section 5 of the United Kingdom legislation prohibits the registration under the 
Administration of Justice Aet 19l0 or the Foreign Judgments (Reciprocal Enforce
ment) Aet 1933 of three kinds of judgments. The first such judgment is one for multiple 
damages, an amount which is defined as one achieved by multiplying the sum assessed 
as compensation. Such awards are seen in British law as penal in character and there
fore unenforceable. The second such judgment is one based on a provision or rule oflaw 
which appears to the Secretary of State: 

•to be concerned with the prohibition or regulation of agreements, arrangements or practices 
designed to restrain, distort or restrict competition in the carrying on of business of any de
scription or to be otherwise concerned with the promotion of such competition', 

This criterion reflects the general principle that States are not obliged to enforce the 
public economic policies of other States. 
7.14 The third judgment to attract the power of prohibition is a judgment on a claim 
for contribution in respect of damages awarded in judgments falling within either the 
first or second categories. During the Parliamentary debate on the legislation, refusal to 
allow United Kingdom Courts to enforce compensatory elements of multiple damage 
actions was justified on the ground that private treble damage actions are per se 
objectionable.' 
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17.15 Again, Section 5 does not depend upon any prior finding that the foreign Court 
did not have the appropriate jurisdiction. Rather, the section was seen by the British 
Government as a 'clarification of British law'.' 

7.16 Section 5 is similar in purpose to Australia's Foreign Antitrust Judgments (Re
striction of Enforcement) Act 1979. The Australian legislation is, by contrast, confined 
to judgments in antitrust law. The Attorney-General may declare that certain judg
ments are not to he recognised or enforced, or; where the judgment is for a specified 
amount of money, he may declare that it shall he reduced. The power arises where a 
foreign Court gives a judgment under an antitrust law and where 

'the Attomey·General is satisfied that-

(i) the Court, in giving that judgment, exercised jurisdiction or powers of a kind:or in a 
manner inconsistent with international law or comity and the recognition or enforce
ment of the judgment in Australia would or might be detrimental to, or adversely affect, 
trade or commerce with other countries, the trading operations of a trading or financial 
corporation formed within the limits of the Commonwealth or any other matter with 
respect to which the Parliament has power to make laws or to which. the executive 
powers of the Commonwealth relate; or 

(ii) it is desirable for the purpose of protecting the national interest in relation to trade or 
commerce with other countries, the trading operations of trading or financial corpor .. 
ations formed within the limits of the Commonwealth or any other matters with respect 
to which the Parliament bas power to make laws or to which the executive powers of 
the Commonwealth relate that the judgment should not be recognised or enforceable in whole orin part in Australia', 

7.17 Thus the Attorney-General has the necessary power if he finds that the exercise 
of jurisdiction is inconsistent with international law or comity and' that recognition or 
enforcement of it would prejudice Australian trade or commerce in certain ways. As 
noted, the need to establish that the exercise of jurisdiction is invalid is in contrast with 
the United Kingdom legislation which does not require such a prior finding. When con
sidering future Australian legislation in this area it may he useful, to eliminate this re
striction on the Attorney-General and to adopt the narrower and more precise, tech
nique of the United Kingdom legislation. The reason such a reform is recommended is 
that in certain cases it may he difficult to show a violation of international law. Further, 
it seems better on principle to state precisely what aspects of the foreign judgment are 
objectionable inAustralia such as judgments for multiple damages. 
7:18 If the Attorney-General does not find a violation of international law under Sec
tion 5 he may, nonetheless, prohibit the enforcement of a foreign antitrust judgment in 
the national interest in relation to trade and commerce. This renders criticism of the 
earlier restriction less potent as the Attorney-General has a very wide discretion to con
sider all matters pertaining to the national interest, rather than merely questions of technical law. 

(d) Recovery of Multiple Damage Awards 

7.19 The unique and controversial aspect of the United Kingdom legislation is Sec
tion 6 which allows the recovery of multiple damage awards by certain 'qualifying de
fendants'. Such defendants are defined as: 
• A citizen of the United Kingdom and Colonies; 
• A body corporate incorporated in the United Kingdom or in a territory outside the 

United Kingdom for whose international relations Her Majesty's Government in 
the United Kingdom are responsible; or 

• A person carrying on business in the United Kingdom. 
7.20 It is further necessary that the qualifying defendant has paid the amount of dam
ages either to the party in whose favour the offending judgmentis given or to another 
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arty who is entitled as against the qualifying defendant to a contribution in respect of 

fhe damages. d cover so much of the multiple damages paid by 7•21 The qualifying defen ant may re 

it: . sation· and that part shall be taken to be such 
'as exceeds the part attnbutable to cotm~~t the ~me proportion as the sum assessed by the 
part of the amount as bears to the who eo ·' fo the loss or damage sustained by that party 
court that gave the judgment as compensat~~ntha~ arty\ 
bears to the whole of the dama~es awarded ds p er the non-compensatory or penal 

The qualifying defenda~t, rna~, mother ;or art ·~;hose favour the original judgme~t 
part of any damages patd by htm, fr~m, t e P. \bin the jurisdiction of the Court norts 
was given. It is not necessary that t~s party·~ ~~tior. of British jurisdiction. lt should be 
it necessary to show that there h:ts .e~ an~ Y'~ may be enforced by the courts and is not noted that the right to ~ecov~ry IS a rtg t w tc 

subject to ministerial dtscretton. . h f very each of which is consistent 
7 22 There are two exceptions to the ·"g. t ~ /~f~n The first arises where the quali~ith international law re~r~ing te!ton.al {~:"s:ate where the award was given at th.e 
fying defendant was ordmartly ,rest ent ·~ t'tuted The second arises where 'the. qua~t
time when the origin~! proceedt~gs w~re ~~~ ~vers~as country and the proce~dmgs ~n 
fying defendant earned o!' busmess m d ith activities exclusively earned on m which the judgment was gtven were concerne w 

that country'. d exception for two reasons; first, that 
7 23 The United States objected ~~ the seco~tions and secondly, that it was difficult 
the remedy was available to non-Brt.tts~ ~orpo;ed on ln a particular State and thus not 
to show that activities were ·~xclu~we y ca;~• h Government rejected both ~rgum~nts 
entitled to the benefit of SectiOn 6: The Bn~~tions doing business in the Umte~ l_(t~g
on the respective grounds tha~ fo~e•g: ~r::Ocourts and that in the case of substdtanes 
dom were entitled to protectto~ h r ~~· ·~tate of incorporation and for this reason they 
their activities are likely to he ~tt tn e provisions ' 
ought. not to have the benefit o recovery . 

3. Australia-UK Comparison . . h t' 6 of the United 
h 1 g'slative provtston sue as sec ton . 

7 24 Australia does not ave any e ' b kofdamagesgained in foreign anti-
Kingdom legislation whi,ch per'!'its the ~ec~~~~s d~ing,business in Australia. ln 1_98,1 a 
trust actions by Australtan nattonals od Ph F • n Antitrust Judgments (Restncbon 
Bill was, however, introduced t? amen t t ~heo::~gofthe·Thirty-Second Parliament. 
of Enforcement) Act 1979, b~t tt lap~ed a t a defendant in antitrust proceedings. may 
7.25 Section 5ofthe 1981 BtU provtd~d tht· t'ff who has enforced the foreign JUdg
recover the judgment damages f;om t ~ Pt ·~~:. The first arises where the Att?rney
ment. Recovery may take placJ tn ~w~t~st~at th.e judgment shall not he recogmsed or 
General has made an order un er t e c. • e overed an amount pursuant to that 
enforced in Australia and where the pla~n.tt~:n~e arises where the defendant may re
judgment in a fore~gn _country. Th~ sec~; .. :::·or is equal to the specified amount reco~
cover from the plamllff a sum whtcsh e . 2(d) of this Act where a defendant has patd rable under an order made unde~ e~tton 

;hat amount in execution of a foret~n J~dg~e~\his provision were Australian citizens 
726 Those who could have clatm~ un e . n country in which the judgment. was 
oiher than tho~e ~rdinarily resi~ent tn th~/~::~tory, and the Commonwealth, a State 
given, compames mcorP?rated m a:~~~~ that the bill is an unusually complex and con
or Territory. TheCommttteera~a vts~ecommendation is that if it were to be re-

f~::~u~~~~j~~g~:~. ~:;~:;~:~7.ms should he simplified. 
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7.27 The bill varied from Section 6 of the United Kingdom legislation in the import
ant respect that it allows recovery of the full amount of the damages without reducing 
them by an amount which is compensatory rather than penal. Indeed, it. is recom
mended that, to the extent that the United Kingdom limits recovery, it ought not be fol
lowed in Australia. This is because to concede the first third of the damages is to preju
dice Australia's argument that the exercise of jurisdiction is,. in the first instance, 
contrary to international law. Ungainly though it is, the Australian proposal is to be preferred as no such concession is made. 

7.28 The United Kingdom Protection of Trading Interests.Act 1980 is more exten
sive than the existing Australian legislation in two respects; 

(a) It allows the qualifying defendant to recover the non-compensatory part of 
damages paid by him from the plaintiff in whose favour the original judgment 
was given. As the Australian Bill would have permitted· recovery of the entire 
amount of damages this proposal is to be preferred to the United Kingdom 
approach. _ . .. .... . .•• ... 

(b) The United Kingdom legislation gives the Secre!ary of State power to prohibit 
compliance with measures of an overseas country which damage British trading 
interests. It is this aspect of the Britjsh legislation which provides the most useful 
precedent for future legislative action in Australia to counteract the possible 
effects of, for example, United States orders under the Export Administration 
Act 1979 and Regulations. 

7.29 The Secretary of State has invoked his powers under Section l of the United 
Kingdom legislation in two instances. The first arose in response to the United States 
embargo on the export or re-export. of equipment containing United States
manufactured components of equipment made outside the United States under United 
States licences or by overseas subsidiaries of United States companies. In the Protec
tion of Trading Interests (US Re-Export Control) Order 1982 the Secretary of State 
directed that Section I of the Protection of Trading Interests Act 1980shouldapplyto 
certain measures considered damaging to British trading interests. 
7.30 The second instance arose in relation to United States investigations into the col
lapse of the Laker Skytrain. The Order of27 June 1983 banned two British airlines, Bri
tish Airways and British Caledonian, from providing witnesses or documents for the 
United States Justice Department in its antitrust investigations into allegations that 
these airlines and certain United States airlines conspired to force Sir Freddie Laker 
out of business. The Order is based upon a finding that the United States investigations 
are damaging to United Kingdom trading interests. 

7.31 Although Australian interests were only indirectly affected by the application of 
the United States Export Administration Act and Regulations in the Santos Case, it 
would be unwise to assume that other and more serious instances will not occur in the 
future. The United Kingdom Protection of Trading Interests Act 1980 is an example 
of the measures that can be taken to protect Australian interests. 

4. Other Possible Legislati•e Responses 

(a) Reco•ery Back of Defendants' Costs 

7.32 The Committee is concerned that even in such spurious suits as the Western 
Australian Conservation Council case where the United States Court declined jurisdic
tion, the legal costs incurred in defending such actions are substantial-at least $300 
000 for the defendants in that instance. There are no provisions under the Sherman or 
Clayton Acts under which a successful defendant can·recoverits costs, The result is that 
the vexatious litigant in private treble damage actions risks losing only his own costs. 
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I' a does not recognise the foreign jurisdiction 
7.33 For this reason an~ becaust Aus~: ~ the legislation which it has recommended 
in such cases, the Committee be leves a . le I costs: both when they suc~essf~lly 
should also enable defenda~ts to recover tht~" th~ case when the court exer~lses JUT· 
defend the action; and, as IS very freq~ent ~e defend~nt. Such legislati~n m1gh~ pro
isdiction and awards penal damages agams akes an order under the Foreign Antitrust 
vide that wherever the Attorney-General~ t 1979 that certain foreign judgments are 
Judgments (Restriction of Enfo!ceme~t)l' cthe defendant shall have a right to recover 
not to be recognised or enforced~~ ,:-\US ra Ja, o rate in much the same way as there~
alllegal costs incurred. The proVISIOn wf~~m:s. It could be supplemented ~y recl
ommendation on the re_covery of penr" ts . n the jurisdictions of other countnes that 
procity provisions all?wmg rec~very ~tf.':ty;. referred to in (b) below. were party to any reciprocal sc erne o 

f"R co•ery Back" Orders 
(b) ReciprocaiEnforcemento e C mittee referred to a statement by the 
7.34 In Chapter 6 of th~ Rep~lTt the be~~ 'ven to legislation covering inter. alia 
Attorney-General that consl~erahon was . r!!: enforcement of recover? back JUdg
agreement with other countr~es for u;.e '{;"£might agree for their respective courts to 
ments. For example, ~ustraha andf ~he other's courts where the plaintiff's assets were 
enforce recovery back JUdgments o e mmittee hopes that such a lengt~y and com
in one country but not the other. The ~~tion to Australia's existing blockl_ng l~ws and 
pleX task should not be neede1 "'? rnf~ I Jt WOUld be an unfortunate SltUatiO~ ~~ 
the possible recovery back e~s a I n: d 't had to go to such lengths to bloc 
Australia-US relations !f Austraha consld~~~t ~nsideration be given to reciprocal en· 
judgments. The Committee recomm~n~~ Australian interests are further threatened or forcement of recovery back orders on Y I 
damaged by foreign judgments. 

5. Conclusions and Recommendations cause of the limitations in the scope of the 
7 35 The Committee concludes that, be . 1982andbecauseofcertainsubsequent 
Agreement concluded with the United St~!es ~~terests there is a need, notwithstanding 
adverse applications of US !aws t~:~::r:~~~~ose doidg business in Australia to be pro-
the Agreement, for Austrah~n reSI ~ . fthose laws. 
tected from the extraterritoml apphcatlon o -General introduce legislation into the 
The Committee recommends that the Attorney . 

Parliament: . . I' an residents or those doing business.~~ 
I (a) to prohibit comphance by Aus.tra I try which might damage Australta s 

Australia with orders of a foreign coun . 

trading interests; . A I' of damages paid by Australian res1~en~s 
(b) to enable the full recovery.'" A us;r:r~ pursuant to a foreign judgment which !s 

or by those doing business m us r tIt be recognised under the Foreign Anh· 
declared to be unenforceable or no o t Act 1979· 
trust Judgments (Restriction ofEnforce'!'en ~ even in' unsuccessful defences 

(c) to allow for the recov~ry of ~efend~f:~.":t '!o be recognised pursuant to the 
provided th~ judgment IS u~e(~~~::iction of Enforcement) Act1979; and 
Foreign Antitrust Judgmen s . I t'o 

II the Attorney-General in dr~fting ~uch legt~ a I t~;-protection of Australian trading 
( ) give emphasis to considerations sue as 

a interests or national sovereigntr; anfid d' th t a foreign country or court has 
. d d ndence upon a pnor n mg a 

(b) :~~ted J~isdiction contrary to internationallaw. 65 



7.36 If in. future Australian interests arc seriously threatened by foreign judgments, 
the <;om~mttce recommends that the Australian Government give consideration to 
~nt.en.ng. mto agreements with other countries for the enforcement in each other's 
JUriSdiCtiOn of recovery back orders. 

Endnotes 

I. 973 Pari. Oeb., H.C. (SihSER) IS48, IS66. 
2
· ~·9~j )L;5w~:J~~.~~~~1;: 2~~:raterritorial Jurisdiction: British Protection of trading Interest Act 1980., 

3. US_Diplo!llatic Not~ to Un~ted Kingdom, No, 56, at 2~3, 9 November 1979, 
4. Umted Kmgdom Diplomatic Note to United States, No. 225, at 2, 27 November 1979. 
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DISSENT BY SENATOR R. HILL, SENATOR A. W. R. LEWIS, MR W. 
P. COLEMAN, M.P~ MR R. F. SHIPTON, M.P., AND MR S. A. 
LUSHER, M.P. TO THE REPORT OF THE JOINT COMMITTEE ON 
FOREIGN AFFAIRS AND DEFENCE 'AUSTRALIAN/UNITED STATES' 
RELATIONS: THE EXTRATERRITORIAL APPLICATION OF UNITED 
STATES ·LAWS' 

We dissent from the recommendation of the majority of the Committee that further 
legislation in terms as set out in the majority report be now introduced to protect 
Australian interests against the extraterritorial effect of US laws. 
The bilateral agreement between the Government of Australia and the Government of 
the United States of America relating to Cooperation on Antitrust Matters, dated 29 
June 1982 (hereinafter referred to as 'the bilateral agreement'), placed a new emphasis 
upon consultation in an effort to overcome difficulties in relation to the extraterritorial 
application ofUStradc laws. 
To introduce additional blocking legislation without further provocation is un
necessarily to move from that spirit of cooperation to legislative confrontation and 
therefore, to say the least, premature. 

Background 

Australia has two Acts: the Foreign Proceedings (Prohibition. of Certain Evidence) 
Act 1976 and the Foreign Antitrust Judgments (Restriction of Enforcement) Act 
1979 passed to protect Australian interests against the extraterritorial effect of US anti
trust legislation. Both were enacted in response to and during the course of the 
Westinghouse proceedings. 
Australia had open to it the additional option of the legislative alternatives now recom· 
mended by the Committee. In fact, the then Government had introduced into the 
Parliament a bill designed to achieve such objects in the form of a bill to amend the 
Foreign Antitrust Judgments (Restriction of Enforcement) Act 1979. 
The Government however did not proceed with the bill but rather pursued finalisation 
of what is now the bilateral agreement. 
The Committee is of the opinion that the bilateral agreement 'is a significant step 
towards resolving numerous difficulties that have arisen between the Australian and US 
Governments in enforcement of US antitrust laws' and with that opinion we agree. 
However, notwithstanding the bilateral agreement and the decision of the previous 
government not to proceed with further blocking legislation, the majority of the 
Committee recommends that the introduction of such legislation is now desirable. 

Arguments Against the Recommendation for 'Ciawback~ Legislation 

The most important of the recommendations of the Committee is to introduce what is 
commonly known as 'clawback' legislation. The majority of the Committee 
recommends as follows: 

'The Attorney·Gcneral introduce legislation into the Parliament-
to enable full r~covery· in Australia of damages paid by Australian residents or by those 
doing business in Australia pursuant to a foreign judgment which is declared to be unenfor
ceable or not to be recognised under the Fonfgn .Antitrust Judgments (Restriction of 
Enforcement) Act 1979.' 

Four arguments of the majority ean be identified and require answers. 
- First it is argued that the bilateral agreement does not adequately protect Australians 

from private suits for treble damages. 
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The then Attorney-General (Senator the Hon. P. Durack, Q.C.) conceded that the bi
lateral agreement is not on its face an absolute answer to such claims; However, the bi
lateral agreement contains a unique procedure for consultation between govermnents. 
to take place in the event of private antitrust suits and the Government of the United' 
States to then report to the Court on the substance and outcome of the consultation. 
Upon that report the Court will be able to take the Australian national interest into 
account in balancing (pursuant to the Timberlane principle) the interests of the US 
against the foreign interests. 
If the consultative procedures have led to the conclusion that the US private trading 
interests are outweighed by Australian national intersts, the Court will be likely to sup
port that conclusion. Jt furthermore olfers a solution to overcoming Justice Marshall's 
reservation as the role of the judiciary in balancing national interests-that would be 
the responsibility of the consulting State parties. The imaginative solution offered is 
therefore based upon consultation. As case for its application is yet to arise and subject 
to the discussion of the Pacific Shipping Case hereunder it remains untested; 
- Secondly, the Committee received evidence of the Departments of Trade and 

Foreign Affairs that such legislation would not detrimentally effect relations bet w0en 
Australia and the US. 

However, and contrary apparently to the understanding of certain officers of the De
partments, the bilateral agreement.was negotiated on the basis of being a more desirable 
alternative to further legislation. In Press Release 17 f83, dated 29 June 1983, the 
former Attorney-General, Scnator P. Durack, Q.C., states of the Agreement: 

'On behalf of the then Australian Government, I assured the US Government that we would 
not proceed with any fUrther blocking legislation unless the Agreement proved less success~ 
fulthan we hoped; 
Unless therefore there is some pressing need for the legislation to protect an Australian 
company or companies who arc facing a treble damagesjudgment; it would be better for the 
Government to let the Agreement work itself out for the time being.' 

- Thirdly, the Committee argued that the bilateral' agreement will prove unsuccessful 
because previous attempts at such agreements, and the Committee particularly deals 
with the experience of Canada, have proven unsuccessful. 

The bilateral agreement between the United States and Australia is however much 
wider in application than bilateral agreements between the US and other countries. 
Furthermore, it specifically seeks to deal with the vexed problem of the private suit. 
Certainly it will be necessary for it to be supported' by a change in US spirit. However, 
taking into account bills introduced into the last two Congresses to review US extra
territorial antitrust laws and the positive statements of the US Attorney-General on 
signing the bilateral agreement, that 'this agreement will elevate relations between our 
two countries on antitrust matters to a higher plane and more predictable path', there is 
some evidence of a change of attitude and more cooperative spirit. 
- Fourth, the Committee argued that the bilateral agreement does not appear to be 

proving successful in relation to the antitrust investigation into Australian-US Ocean 
Freight Trade (the PacificShippingCase), 

Technically that case predated the bilateral agreement and it is not therefor.e relevant 
to whether the letter of the agreement is being, observed. However it is fair to see 
whether it discloses a changed attitude. Some witnesses thought that it did not, whilst 
others acknowledged that it did,. evidence a changed' spirit. To attempt to draw con
clusions from the case at this intermediate stage would appear premature. Certainly it 
could not be said to prove a breakdown of the bilateral agreement even in spirit. 
We therefore conclude that to enact clawback legislation at the present time would, be 
unnecessarily provocative and whilst Mr Bennett of the· Attorney.General's· Depart
ment might be right that there is merit in enacting such legislation 'at a time when there 
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is no immediate crises' that logibsc is o~twei8!'1 by t~: ~~~~~:~~ ~:~h:~d~!~~~~ 
governments and the lack of su tanllve evt ence o f M L Mah r 
ing. We feel reinforced in ou;;~w~~:f!:~";?. :.~~~~:~a~r:;::~~~ ~ust~allan Ie;s: 

~~t?o~ :.':,~~~x~~~t Fbes~~~~ AnJtr~st1 JudAg:~::na~~~~~:::~o;:.~g ~~~~;~~.:~;~~~~ 1979 may not have en·necessary m aw, 
ingcommon law. h' h h put the otherwise 

~~:::!l:t~~::~.:~e~~{.~~ ~~~s t~": ~e~n'd~;~:d~~abl:~t;~ss f~~; s~:s: ~~ 
time The bilateral agreement is a positive construcllv~ attempt t~ re teve k 
past ~xperiences and should; in our opinion,~ given fatr opportuntty to war · 
We therefore dissent from this recommendatton. 

The Arcument against Lqislation to Prohibit Compliance In Australia with Certain 

Orders 

The ~:t~~~lbftf!~!~~~c~~~~~~~~a~~:~~~~~~~~; ':fc]~f~;s\~.~ in, Australia with 
ordcrs_Qfa foreig.n co~ntry which m~htdamag~us~;ht:;;:::ti~~~£'~~; antitrust Jaws 

This rccommendatton IS not so muc concern wt Ad I istration Act often for 
but rather orders issued under suchhUS laws as tndh~~k~ing~eg~slation for use against 
foreign policy reasons To enact t e recomme . 1 't 

to us t~ be somewhat drastic without evidence of substan.tta neces~t Y. 

~~~E!s~Epr.::~oL~ ~:t~~~~~:t~~r;~: ~~ 7::~~t :~~tc~~i~~t~fi~:!~:l~ 
~~=~~0~a~e t~e~fv~~rt~~i~lffl~~:~ye :~~:~a~!~~:c~~!.'~c~~ ~~~ 7~eu su~~c: of a~ 
order under the US Act). 
We dissent from this recommendation. 

The Argument Against Recovery of Defendants• Costs 

The majority ofthhe Committe; Je:~a~t~?~~!r~~nc:~o~n~~!~~i~~i~~~ences provided the 
'to allow for l e recovery o e be .' d rsuant 10 the Foreign Antitrust Judg· 
judgment is· unenforceable or not to recogm!e pu 
ments (Restriction of Enforcement) Act 1979. , • 

The US concept that a successful. defendant is unable to obtam closAts atgatl~st ~~tiug~:roc~ 
· 'ff · r t 'ts does appear contrary to norma us ra mn 

cessful plamtt m an ttrus SUI • , d tion that the defendant if he is 
experiences. Howev~r, the ~=r~i~~~~J~~~:~b~e to obtain such costs in an Aus
suc:essful and even tf tn";,t with difficulty. Awards of costs are generally discretion
~;~~dci~~~h:~J':~m~~une how a court .in another jurisdiction and without the benefit 
of evidence could' reach a proper concluSion. 
We dissent from this recommendation. Senator R. Hill 

Senator A. W. R. Lewis 
Mr W. P. Coleman, M.P. 

Mr R. F. Shipton, M.P. 
Mrs. A. Lusher, M.P. 

November 1983 
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DISSENT BY THE HON. R. J. GROOM, M.P., TO THE REPORT OF THE 
JOINT COMMITTEE ON FOREIGN AFFAIRS AND DEFENCE 
'AUSTRALIAN-UNITED STATES' RELATIONS: THE EXTRA 
TERRITORIAL APPLICATION OF UNITED· STATES LAWS' 

I dissent from those recommendations in the report which cal!' for the. introduction of 
legislation to protect Australian commercial interests from the extraterritorial appli
cation of United States laws. 
I wish to express my particular concern at the recommendation that there be legislation 
to prohibit Australians, in some instances, from complying with the orders of foreign 
courts, the juriSdiction of which they are subject because of their commercial activities 
in those countries. 
The introduction of legislation of the type suggested· would con!lict with clear assur
ances given to United States authorities. by the former Attorney-General, Senator 
Purack.ln a press release on 29 June 1983, Senator Durack said: 

'On behalf of the then Australian Government, I wured the United States Government 
that we would not proceed with any blocking legislation unless the Agreement proved less 
successful then we hoped.' 

The bilateral agreement entered into between USA and Australia in 1982 was a positive 
constructive attempt to overcome the problems which arc the subject matter of this 
report .. 
The agreement should not be undermined by hasty legislation but should be given a 
reasonable opportunity to work. 

The Hon. R. J. Groom, M.P. 
November 1983 
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APPENDIX I 

CONDUCT OF THE INQUIRY d th Sub-Commilleeon the Pacific Basin to 
I September 198lthepreviousCo~mitteercquesie •. 
!.nsider and report upon the, fottowmg terms of re ere nee. 

AUSTRALIAN-UNITED STATES' RilLA TIONS . . 
. (M 1982) foreignAffmrssuggestedthat. 

lnitssubmissiont<>thelnqmry ay • . . . to the longStanding problem in there· 
The Sub-Committee could per.haps al~ I~QUif~ ~nited States Law, particularly· antitrust 
lationship,of the extra~territonal apphcatton.o\ for Australia but for ather allies of the 
Law. This has posed serious. p~ob\ems not on 'i ich for a long time was the major mani~es~ 
United States as well. The Wcstmghouse case, wh t car and as described earlier, there IS a 
tation of our diflicultie.~ in antitru~t, was.sc~lc: ~~.; Admini~tration in relation to antitrust 
more understanding an~ coo~ra!IVC atltl\:r i'Jni:cd States regulatory authorit~es are con· 
proceedings. However' mveslt~ll~ns.by at. . ) and the vexed question of pnvatc treble 
tinuing or pending (e.g. the shtppmg mvesugatton 
damages suits remains u.nresolvcd.l ' nd.irade on 20 September \982 which ~ealt 

A public hearing was held with Attor?ey:O~ne~\ sa ton the first part of the reference, ent•t\ed 
cxclusivc:tywiththcissueofextrater.ntona~ty.l' re~ron 25 November 1982. In that report the 
The ANZUS Alliance, was tabled m the ar tamen 
Committee noted: . . G vernment has been outspoken is the 

Another important issue on which the Austrab~n n ~ovemment has sought and recent_Iy 
extraterritorial reacl\,of. US ta":s. T:\t~:t~as~~tes the aim of which is to avoid future tr· 
obtained a bilateral ~greement Wt~h t e. nth~ rea 'through govcrnment·tO·gover-nment 
ritants to Austrahan·US relattons m t ts a 
consu\tation.1 

• • Sub-Committee on the Pacific Basin on 2~ 
The Joint Committee again referr~d the. m~ulfy to ~he stigation into 4The Extraterritorial Apph· 
May 1983, and it wasde~id~d t~gtv~epnonty to an mve • . 
cation of United States tegtslauon. 1 f M lbournc University was appointed as Spectahst 

Ms Gillian Trigp;;, of the Law Facu ty? e held in Melbourne on 25 July and in Can· 
Adviser to the sub--committee. Public he,~rtnf t~ere itnesses' who appeared at the hearings is at 
berra on 26 July and 22 September. A JSt o e w 
Appendix II. 

~N~~fc!;;'..:.Forcign Affai!$, 20 August1982,p.S60. 
2: Parliamentary Paper No. 318j1982, p.70. 
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WITNESSES WHO APPEARED APPENDIX II 
Attorney-General's O.partment: AT PUBLIC HEARINGS. 

Mr P. Kennedy, First Ass~tant Sec . 
Mr G.D. Cox, Acting Princi aile retary, Busmess·Affairs Division; 

Australian Industries O.velop~ent ~!fi~r,lntemati~nal Trade Law Branch. 
MrG.D, Allen, Director, IB!Jon (now BusmessCouncil of Australia): 
Mr R. Chambers, Member ofthe Le I C . 
Mr R.G. Skea, Assistant to MrCha:bcrs?mm•ttee; 
Mr J. Browne, Membcrofthe Legal Com:nittee· 

n!'rofessor R. Baxt, Member of tho Legal Commiit•• 
~partment of O.fence: -· 

o.~~~,;,~~::tt~~~~~~~~~licy and Planning Branch. 
Mr I. NJcholson, Assistant Secreta M .• 
Mr: R.G. Starr, Acting Assistant s:{;cta ant~me L:tw and Treaties Branch; 
MrC.D, Mackenzie Foreign Affi . Offiry, me.ncas Branch; 
Mr N.D. Campbell~ Acting Head~~ . cer, E~nomic Division; 

DepartmcntofTradc: , reatlesSectJon. 

M
Mr G.J, HaJJ; Principal Adviser, Trade Policy D' . . . 

r J.E.D. McDonnell Assistant Sec IVISIOn, 

P 
!"frG.~: Brennan, ~istant Directo~e~;:_d•eTPradl~ PoBJicy Branch; 

nvatc C1hzcns: • o 1cy ranch. 
Mr L.W. Mahcr,4 Panorama Ave Lo 
Professor K. w. Ryan, J 5 Orkncy~ue, Kwer Plenty,. Victoria; 

rcctt cnmore, Queensland. 

APPENDIX Ill 

AGREEMENT BETWEEN THE GOVERNMENT OF AUSTRALIA AND THE 
GOVERNMENT OF THE UNITED STATES OF AMERICA RELATING TO 
COOPERATION ON ANTITRUST MATfERS 
The Government of Australia and the Government of the United States of America, 

Recognizing that conflicts have arisen between the interests reflected in United States anti
trust laws and policits and those renected in Australian laws and policies, and that such conflicts 
mayariseinthefuture: · 

Recognizing the need for such conflicts to be resolved. with mutual respect for each other's 
sovereignty and with due regard for considerations of comity; 

Considering that intergovernmental consultations may facUitate the resolution of such 
conflicts; 

Desiring to establish an appropriate bilateral framework for conducting consultations; and 
Considering that, in· the absence of conflicts, cooperation· beiween the Governments of 

Australia and the United States is desirable in the enforcement of antitrust laws, 
Have agreed as follows: 

ARTICLE! 
Notification · 
1. When the Government of Australia has adoptep a policy that it considers may have antitrust 
implications· (or the United States •. the Government of Australia may notify the Government of 
the United States of that. policy. If practicable, such a notification shall be· given· before im
plementation of the policy by persons or enterprises. 
2. When the· Department o_f JustiCe or Feder.at Trade Commission of the Unit~d States decides 
to undertake an antitrust investigation that may have implications for Australian laws, policies or 
national interests, the Government of the United States shall notify the Government of' Australia 
of the investigation. 
3. A notification under paragraph 2 of this Article shall be effected promptly and, to the fullest 
extent possible under the circumstances of the particular case, prior to the convening of a grand 
jury or: issuance of any civil investigative demand, subpoena or other compulsory process. 
4. The content of a· notification made· pursuant to paragraph J or 2 of this Article shall be 
sufficiently detailed' to permit the notified Government· to determine whether the matter may 
have implications for. its laws, policies or national interests. 
S. Notifications undertaken in accordance with paragraphs 1 and 2 of this Article shall be trans
mitted through diplomatic channels~ 

ARTICLE2 
Consultations 
J. When it appears to the Government of Australia through notification pursuant to paragraph 
2·of Article 1 that the. Department of Justice or Federal Trade Commission of the United States 
has commenced~ or is JikcJy to commence, an· antitrust investigation or legal proceeding that may 
have implications for Australian taws, policies or national interests, the Government of Australia 
shall communicate. its. concerns· and may request· consultations with the Government of the 
United States. The Government of the United States shall' participate in such CQnsultations. 
2~ When it appears to the Government of the United States through notification pursuant to 
paragraph. I of Article J that a policy of the Government of Australia may have signjficant anti
trust implications under United States law, the Government of. the United States shatt communi
cate its concerns and. may request consultations with the Government of Australia. The Govern
ment of Australia shaU·participate in such consultations. 
3. Either Party may seek consultations with respect to potential. eonHicts which come to its 
attention other than by notification. 
4~ Both Parties during consultations shall seek to identify.any respect in which: 

(a) implementation of the·Australian policy has or might have implications for the United 
States in relation to the enforcement of jts antitrust laws; and 

(b) the antitrust enforcement action by the Department of Justice or the Federal Trade 
Commission of the United States has or might have implications for Australian laws, 
policies or national interests. 
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i S: Both. Parties during consultations shall· seck earnestly to avoid a· possible conflict between 

their r~pective laws, policies and national interests and for that purpose to give due regard to 
each othc(s sovereignty and to considerations of comity. 
6. In particular, in seeking to avoid conflict: 

(a) the Government of Australia sh;\11 give the fullest consideration to modifying any aspect 
of the policy which has or might have implications for the United States in relation to the 
enforcement of its antitrust laws. Jn this regard; consideration shall be given to any harm 
that may be caustd by the implementation or continuation of the Australian policy to 
the interests protected by the United States antitrust laws; and 

(b) the Department of Justice or the Federal Trade Commission of the United States as the 
case may be, shall give the fullest consideration to modifying or discontinuing its ~xisting 
ant!trust !nvest!gat!on or proceedi~gs, or to modifying or refraining from contemplated 
~nhtrust mvest1gat1~ns ?r proceedmgs. In this· regard, consideration shall be given to the 
mttrcsts of Au~traha With respect to the conduct to which the proceedings, or contem· 
plated p~oc~edmgs, relate, or would relate, including, without limitation, Australia's 
mterests m Circumstances where that conduct: 
(I) was undertaken for the purpose of obtaining a permission or approval required 

under Australian law for the exportation from Australia of Australian natural 
resources or goods manufactured or produced in Australia; 

(2) was undertaken by an Australian authority, being an authority established by law in 
Australia, in the discharge of its functions in· relation to the exportation from 
Australia of Australian natural resources. or goods manufactured or produced in 
Australia; 

(3) related exclusively· to tht e11.portation from· Australia to countries other than the 
United'States, and otherwise than for the purpose of re-exportation to the United 
States, of Australian natural resources or goods manufactured or produced in 
Australia; or 

( 4) consisted of representations to, or discussions with, the Government of Australia or 
an Australian authority in relation to the formulation or implementation of a policy 
of the Government of Australia with respect to the exportation from Australia of 
Australian natural resources or goods manufactured or produced in Australia. 

7. Each Party duri'ng consultations shall provide as detailed an account as possible, under the 
particular circumstances, of the basis and nature of its antitrust investigation or proceeding or its 
national policy and its implementation, as the case may be. ' 

ARTICLE 3 

Confidentiality 
Documents and irlfonnation provided by either Party in, the course of notification or consul
tations under this Agreement shall be treated confidentially by the receiving Party unless the pro
viding Party consents to disclosure or disclosure is compelled by law. The Government of the 
United States shall not, without the consent of the Government of Australia, usc. information or 
documents provided by the Government of Australia in the. course-of notification or consul· 
tati~:ms, under this .Agreement as evidence in any judicial or administrat\ve proceeding. under 
Umted States ant1trust laws. The Government of the Unhed States shall not, however, be 
foreclosed from pursuing an investigation of. any conduct which is the subject of notification or 
consultations, or from initiating a proceeding based on evidence obtained from sources other than 
the Government of Australia. 

ARTICLE 4 
Procedure after ConsultatiOns 
1. When consultations have been held with respect to an Australian policy notified pursuant to 
paragraph 1 of Article I, and the Department of Justice or the Federal Trade Commission of the 
United States, as the case may be, concludes that the implementation of that policy should not be 
a basis for action under United States antitrust 1awst the Government of Australia may request a 
written memorialization of such conclusion and the basis for it. The Government of the United 
States shall, in the absence of circumstances making it inappropriate, provide such a written 
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memorialization. Where a written memorialization has· been provided, the Government of the 
United States shall expeditiously consider requests by persons or enterprises for a statement of 
enforcement intCntions with respect to proposed private conduct in implementation of the Aus
tralian poUcy, in accordance with the Departntent of Justice's Business Review Procedure or the 
Federal Trade Commission's Advisory Opinion Procedure, as may be appropriate in the case. 
2. If, through consultations pursuant to this Agreement, no means for avoiding a conflict be
tween the laws, policies or national interests of the two Parties has been developed, each Party 
shall be free to protect its interests as it deems necessary. 

ARTICLES 
Cooperation in Antitrust Enforcement 
1'.. When a proposed investigation or enforcement action under the antitrust laws of one nation 
does not adversely affect the laws, policies or national interests of the other, each Party shall ro
operilte with the other in regard to that investigation or action, including through the pro.,is~on of 
information and administrative and judicial assistance to the extent permitted by apphcablc 
national law. 
2. The mere seeking by legal process of information or documents located in its territory shall 
not in itself be regarded by eith~r Party as affecting a.d~ersely its sig~i~cant natio~al intere~ts, or 
as constituting a basis for applymg measures to proh1~1t the tra!lsmtss1on of such. mformatton or 
documents· to the authorities of the other Party, provaded that m the case of Un1ted States legal 
process prior notice has been given of its issuance. ~ach Pa.rty shall, to the fullest ex~ent po.ssible 
under the circumstances of the particular case, prov1de nottce to the other before takmg act ton to 
prevent compliance with such legal process. 

ARTICLE6 
Private Antitrust Suits in United States Courts 
When it appears to the Government of Australia that private antitrust proceedings arc pending 
in a United States court relating to conduct, or conduct pursuant to a policy o~ the Government 
of'Australia, that has been the subject of notification and consultat_ions under th1s A~r~eme~t, the 
Government of Australia may request the Government of the Umted States to participate m the 
litigation. The Government of the. United States shall in the event of such. request report to the 
court on the substance and outcome of the consultations. 

ARTICLE? 
Entry into Force 
This Agreement shall enter into force upon signature by both Parties, and shall remain in force 
unless tenninated upon six months notice given in writing by one. of the Parties to the.other. . 

IN WITNESS WHEREOF the undersigned, duly authonzed thereto by thm respectiVe 
Governments, have signed this Agreement. 

DONE in duplicate at Washington this twenty-ninth day of June, 1982. 
For the Government For the Government 

of Australia: of the United States 
of America: 

Peter Durack William French Smith 
Attorney-General Attorncy.General 

By direction of the Federal 
Trade Commission: 

James C. Miller,lll 
Chairman 
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APPENDIX IV 

LEGISLATIVE RES('()NSES TO UNITED STATES ASSERTION OF 
EXTRATERRITORIAL ENFORCEMENT JURISDICTION: 
Prepared by Ms G. Triggs, Specialist Adviser to the Sub-committee 

AUSTRALIA: 
Foreign Proceedings (Prohibition of Certain Evidence) Act 1976 
Foreign Proceedings (Prohibition of Certain Evidence) Amendment Act 1976 
Foreign Antitrust Judgments (Restriction of Enforcement) Act 1979 
Bill for an. Act to·amend the Foreign Antitrust Judgments (Restriction· of Enforcement) Act~ 
June 1981. 

BELGIUM: 
Law of27 March 1969, as amended, and Decree of 6 February 1979, concerning the regulation of 
marine and air transport. 

CANADA: 
(Ontario) 
Business Records Protection Act 1947 

(Quebec) 
Business Concerns Records Act 1964 
Combine Investigation Act 1970, as amended, Sections 31 (5), 31 (6), 32(1 ). 
Bill for a Foreign Prooeedings and Judgments Act 1980. 

DENMARK: 
Act No. 254 of 8 June 1967' on capital limitation of Danish shipowners' freedom to give infor· 
mation to authorities of foreign countries. 

FINLAND: 
Law prohibiting a shipowner in certain cases to produce documents, 4 January 1968. 

FRANCE: 
Commercial Documents· Act 1968-80 and Decree No. 81550 of 12 May 1981, concerning the 
transmission of information of an economic, commercial or technical nature to foreign individ
uals or legal persons. 

FEDERAL REPUBLIC OF GERMANY: 
Law on federal duties in matters concerning shipping, 24 May I 965, and Decree of 14 December 
1966 on the transmission of shipping documents to foreign authorities. 

ITALY: 
Shipping Documents Act 1980 

NETHERLANDS: 
Economic Competition Act 1956, Article 39, as amended. 

NEW ZEALAND: 
Evidence Amendment Act I 980 

NORWAY: 
Act No. 3 of 16 June 1968 authorising the King's Council to prohibit shipowners to transmit in
formation to authorities of foreign countries. 

PHILIPPINES: 
Presidential Decree No. 1718 of21 August 1980, providing for incentives in the pursuit of econ
omic development programs by restricting. the use of documents and· information. vital to the 
national interest in certain proceedings and processes. 
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SOUTH AFRICA: 
Protection of Business Act 1978, as amended. 

SWEDEN: 
Ordinance regarding the prohibition in certain cases for shipowners to produce documents con
cerning the Swedish shipping industry, 13 May 1966. 

SWITZERLAND: 
Penal Code Article 276 

UNITED KINGDOM: 
Shipping Contracts and Commercial Document Act I 964, and the Shipping Contracts (Foreign 
Measures) Order, 1968. 
Protection of Trading Interests Act 1980 and the Protection of Trading Interests (U.S. Re..export 
Control) Order 1982. 

28 September I 983 
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APPENDIX V 

THE PROTECTION OF TRADING INTERESTS ACT 1980 (U.K.) (1980C.II) 

PRELIMINARY NOTE 
This Act, which came into force on receiving the Royal Assent on 20th March 1980, provides 
protection for persons in the United Kingdom from certain measures taken under the laws of 
overseas countries when. those measures apply to things done outside such countries and· their 
effect would be to damage the trading interests of the United Kingdom, or would be otherwise 
prejudicial to the sovereignty or security of the United Kingdom. The Act also provides for the 
non..enforcemcnt of certain foreign judgments and enables recovery to be made of foreign awards 
of multiple damages. The Act repeals the Shipping Contracts and Commercial Documents Act 
1964, Vol.31,p.675 (s. 8 (S),post). 

S. I, post, provides a number of means by which the Secretary of State for Trade may counter 
measures which are taken or proposed to be taken by or under the law of overseas countries for 
regulating or controlling international trade, and which are or would be damaging to the trading 
interests of the United Kingdom. First, he may make orders specifiying the measures concerned. 
Second, he may make further orders requiring persons in the United Kingdom who carry on 
business there to notify him of any requirements or prohibitions imposed or threatened to be 
imposed on them under such measures. Third, he may prohibit compliance with such measures. 
International trade is widely defined to include any business activity. 

S. 2,post, provides that where a person in the United Kingdom has been or may be required 
to produce to a court, tribunal or authority of an overseas country commercial documents outside 
that country or to furnish commercial informatiOn the Secretary of State may give directions 
prohibiting compliance with that requirement. The section specifies the circumstances in which a 
direction may be given, which are broadly comparable to the circumstances in which a United 
Kingdom court would refuse a request made by an overseas court for evidence under the 
Evidence (Proceedings in Other Jurisdictions) Act 1975, Vol. 45,p. 482. 

S. 3, post, provides penalties for failure to comply with the requirements imposed under ss. I 
and 2, post. It provides for a maximum fine of £I ,000 on summary conviction and for an 
unlimited fine on conviction on indictment. 

S. 4, post, provides that in proceedings under the Evidence (Proceedings in Other 
Jurisdictions) Act 1975, Vol. 45, p. 482, United' Kingdom courts shall not comply with a request 
made by a court of an overseas country when the Secretary of State has given a certificate that the 
reques~ infringes United Kingdom jurisdiction or is otherwise prejudicial to United Kingdom 
sovereignty, 

S. 5, post, provides that the following judgments given by courts of overseas countries shall 
not be enforceable in the United Kingdom: (i) judgments· for multiple damages within the 
meaning of s. 5 (3); (ii) judgments based on competition laws which have been specified by an 
order made by the Secretary of State: and (iii) judgments on claims for contributions in respect of 
damages awarded by a judgment falling within (i) or (ii) above. 

S. 6,post,enables United Kingdom citizens, United Kingdom corporations and other persons 
carrying on business in the United Kingdom to recover sums paid under foreign judgments for 
multiple damages in excess of the compensation for the loss of the· person in whose favour the· 
judgment was given. It also permits courts in the United Kingdom to entertain such proceedings 
even if the defendant to them is not within the United Kingdom. 

S. 7, post, enables Orders in Council to be made providing for the enforcement in the United 
Kingdom of judgments given under laws of overseas countries corresponding to s. 6,post. 

ARRANGEMENT OF SECTIONS 
Section 

1. Overseas measures affecting United Kingdom trading interests . , , 
2. Documents and information required by overseas courts and authorities 
3; Offences under ss. J and 2 • • • . . • . . • • • . . , 
4. Restriction of Evidence (Proceedings in Other Jurisdictions) Act 1975 
5. Restriction on enforcement of certain overseas judgments . , • 
6. Recoveryofawardsofmultipledamages . , • . . . •••. 
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1. Enforcement of overseas judgment under provision corresponding to s. 6 
8. Shorttitle, interpretation, repeals and extent • • • • . • • · • 

An act to provide pro~ectionfrom requirements, prohibitions and judgf!lents impo~ed or given 
under rite laws of countries outside tlte United Kingdom and affectmg the tradmg or other 
interests of persons in the United Kingdom [20th March 1980] 

1. Overseas measures affecting United Kingdom trading interests 
(I) I fit appears to the Secretary of State-
(a) that measures have been or are proposed to be taken by or under the law of any overseas 

country for regulating or controlling international trade; and . 
(b) that those measures, in so far as they apply or would apply to thm~ done or.to be. done 

outside the territorial jurisdiction of that country by persons carrym~ on. busmess m the 
United Kingdom, are damaging or threatening to damage the tradmg mterests of the 
United Kingdom, 

the Secretary of State may by order direct that this section.shal! apply to those measures either 
generally or in their application to such cases as may be spec1fied m the order. . 

(2) The Secretary of State may by order fl_lak~ ~rovision for req~iring, or .enabhng the 
Secretary of State to require a person in the Umted Kmgdom who carnes on busmess there to 
give notice. to the Secretary~( State of any requireme~t or prohibiti?n imposed or.threatened to 
be imposed on ihat person pursuant to any measures m so far as thiS sect1on apphes to them by 
virtue of an order under subsection (I) above. . . . . 

(3) The Secretary of State may give t? ~~y person· 1.n the U~1ted Kmgdom wh~ carr1es on 
business there such directions for proh1b1ttng compliance w1th any such req~1re~ent or 
prohibition as aforesaid as he considers appropriate for avoiding damage to the tradmg mterests 
of the United Kingdom.. · · I) 2 b 

( 4) The power of the Secretary of State to. make orders und:r subsectton ( or ( ) ~ ove 
shall be exercisable by statutory instrument subject to annulment m pursuance of a resoJut1on of 
either· House of Parliament. . . . . 

(5) Directions under subsection (3) above may be e1ther general o: special and may pr.oh1b1t 
compliance with any requirement or prohibition either abso~utel~ or m s~ch.c.ases. or subject to 
such conditions as to consent or otherwise as may be specified m the directions, and general 
directions under that subsection shall be published in such manner as appears to the Secretary of 
State to be appropriate. · f 

(6)· In this section "trade" includes any activity carried .on in the course of a busmcss o any 
description and "trading interests"shall be construed accordmgly. 

2. Documents and information required by orerseas courts and authorities 
(I) I fit appears to the Secretary of State-
(a) that a requirement has been or may be imposed on a person or persons in the United 

Kingdom to produce to any court, tribunal or authority of an overseas country any com
mercial document which is not within the territorial jurisdiction of that country or to 
furnish aily commercial information to any such court, tribunal or authority; or 

(b) that any such authority has imposed. or may impose a requi:ement o_n a person or 
persons in the United Kingdom to pubhsh any such document or mformataon, 

the Secretary of State may, if it appears to him that the requirement is i.nadmissibt~ by virtue of 
subsection (2) or (3) below,give directions for prohibiting compliance w1th the reqmrement. 

(2) A requirement such as is mentioned in subsection (I) (a) or (b) above is inadmissible-
( a) if it infringes the jurisdiction of the United Kingdom or is otherwise prejudicial to the 

sovereignty of the United Kingdom; or . . 
(b) if compliance with the requirement would be prejudicial to th.e secur.aty of the ~mted 

Kingdom or to the relations of the government of the Umted· Kmgdom w1th the 
government of any other country. 

(3) A requirement such as is mentioned in subsection (I) (a) above is also inadmissible-
( a) if it is made otherwise than for the purposes of civil or criminal' proceedings which have 

been instituted in the overseas country; or 
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(b) if it requires a person to state what documents relevant to any such procedings arc or 
have been in his possession, custody or power or to produce for the purposes of any such 
pr~edings any documents other than particular d~umcnts specified in the 
requtrcment. 

( 4~ Direc~ions unde~ subsection ( 1) above may be either general or special and may prohibit 
comphance with any requirement either absolutely or in such cases or subject to such conditions 
as to co.nscnt or otherwise. as may be specified in the directions; and'gcneral directions under that 
subsectton shall be pubhshed in such manner as appears to the Secretary of State to be 
appropriate. 
. (S). For the purp_oses of this section the making of a request or demand shall be treated as the 
tmposttlon of a requirement if it is made in circumstances in which a requirement to the same 
effect could be or could have been imposed; and 

(a) any req~est or demand for the s?pply of a document or information which, pursuant to 
the requtremcnt of any court, tnbunal or authority of.an overseas country is addressed 
to a person in the United Kingdom; or ' 

(b) any requiremcnt.imposed by such a court1.tribunal or authority to produce or furnish 
any document or mforrnation to a person specified in the requiremcnt1 

shall be .treated as a. r~uircment tO· produce or furnish that document· or information to that 
court1 tnbunal or authonty. 

(6) In this. section .. commercial document,. and ucommercial information" mean respec-
~ively a document or inf?rmation relating to· a business of any description and· "document" 
mcludes any record or devtcc by means of which material is recorded or stored. 

3. Offences under ss.land 2 
(I) Subject t~ subscct!on (2) below, any person who without reasonable excuse fails to com~ 

ply wtth .an>: req?trem~nt Imposed under ~ubsection (2) of section 1 above or knowingly contra~ 
;~~~; ~~!nd~~:~':!n~~f:b~~er subsectton (3) of that ~tion or section 2 ( 1) above shall be 

(a) on conviction on indictment, to a fine; 
(b) on summary conviction, to a fine not exceeding the statutory maximum., 
~2), A person .who is nei~her a ~itizen of the United Kingdom and Colonies nor a body corpor~ 

ate mcorporated tn. the l!nttcd Ktngdom shall not be guilty of an offence under subsection (1) 
abo~e by reason of.anythmg done or omitted outside the United Kingdom in contravention ofdi~ 
recttons under section J (3) or 2 (1) above. 

(3) No proceedings for an offence under subsection (1) above shall be instituted in Engtand
1 

Wales or Northern Ireland except by the Secretary of State or with the consent of the Attorney 
General or 1 as the case may be, the Attorney General for Northern Ireland. 

( 4) :roceedin~ against any person for an offence under this section may be taken before the 
appr?pnat~ court m the United Kingdom having jurisdiction in the place where that person is for 
the t1me bemg. 

(5) In subsection ( 1) above "the statutory maximum" means-
( a) in England and· Wales and Northern Ireland~ the prescribed sum within the meaning· of. 

[section 32 of the Magistrates' Courts Act 1980] (atthe passing of this Act£ 1 OOO)· 
(b) (app/iestoScot/and); ' ' 

and fo~ the purposes of the application of this subsection in Northern Ireland the provisions of 
~~~~~~d~ Act of 1980] relating to the sum mentioned in paragraph (a) shall extend to Northern 

4. Restriction of Evidence (Proceedings In Other Jurlsdictloos) Act 1975 
A co.urt i.n the Unite~ ~in~dom shalt no~ ma~e an order under section 2 of the Evidence (Pro
ceedmgs m Other Jurasd1cttons) Act 1975 for gtving effect to a requeSt issued by or on behalf of a 
court'O!' tribu!lal of an oyerscas c~untry !fi~ i~ s~own that the request infringes the jurisdiction of 
the Umted Kmg~om or. ts otherwtse prejUdlctal to the sovereignty of the United· Kingdom· and a 
?er~ifi.ca!e sign.ed by o.r o.n·. behalf of the Secretary· of State to the effect that it infring~ that 
JUrtsdtctton or IS so prejUdiCial shall be conclusive evidence of that fact. 
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s. Restrictloa 011 enforceme•t of certain oYerseu judg•eats 
(I) A judgment to which this section applies shall not be registered under Part II of the 

Administration of Justice Act 1920 or· Part I of the Foreign Judgments (Reciprocal 
Enforcement) Act 1933 and no court·in·thc United Kingdom shall entertain proceedings at 
common law for the recovery of any sum payable under such a judgment. 

(2) This section applies to any judgment given by a court of an overseas country1 being
( a) a judgment for multiple damages within the meaning of subsection (3) below: 
(b) a judgment based on a provision or rule of law specified or described in an order under 

subsection ( 4) below and given after the coming into force of the order; or 
(c) a.judgment on a claim, for contribution in respect of damages awarded by a judgment 

falling within paragraph (a) or (b) above. 
(3) In subsection (2) (a) above a judgment for multiple damages means a judgment for an, 

amount arrived at by doubling, trebling or otherwise multiplying a sum assessed as compensation 
for the loss or damage sustained by the person in whose favour the judgment is given. 

( 4) The Secretary of State may fouhe purposes of subscctio~ (2) (b) above make a~ order 
in respect of any provision or rule of Jaw which appears to htm to be concern~d ~tth the 
prohibition or regulation of agreements, arrangements or practices designed to rest ram, dtstort or 
restrict competition in the carrying on of business of any description or to be otherwise concerned 
with the promotion of such competition as aforesaid. 

(5) The power of the Secretary of State to make orders undersubscction (4) above shall be 
e)(ercisabte by statutory instrument subject to annulment in pursuance of a resolution of either 
House of Parliament. 

(6) Subsection (2) (a) above applies to a judgment given before the date of the passing of 
this Act as. well as to a judgment given on or after that date but thissectio~ ?oes not a!fect a~y 
judgment which. has been· registered before that date under the proviSIOns' menttoned m 
subsection. ( t) above or in respect of which such proceedings as are there mentioned have been 
finally determined before that date. 

6. RecoYery of awards of multiple damages 
(I) This· section applies where a court: of an overseas ~untry has given a judgment for 

multiple damages within the meaningofsectton 5 (3) aboveagamst-
(a) a citizen ofthe United Kingdom and Colonies; or . . . . 
(b) a body corporate incorpo-rated in the United .Kmgdom or .m a; terntory outst~e the 

United. Kingdom for whose international relations Her Majesty s Government m the 
United Kingdom arc responsible; or 

(c) a person carrying on business in the United Kingdom, 
(in this section referred to as a "qualifying defendant") and an amount on account of the 
damages has been, paid: by the qualifying defendant either to the party in whose favour the 
judgment was given or to another party who is entitled' as against the qualifying defendant to 
contribution in respect of the damages. . . . 

(2) Subject to subsections (3) and (4) ?"low, the quahfymg defendant shall be entttled to 
recover from·thc party in. whose favour the JUdgment was gtven so much of the amount referred 
to in subsection (.1) above as exceeds the patt attributable to compensationt and that part shall be 
taken to be such part of the amount as bears to the what~ of it. the same proportion as t~e sum 
assessed by the court· that gave the judgment as compensatton for the loss or damage sustruned by 
that party bears to the whole of the damages awarded to that party. 

(3) Subscclion (2) above docs not apply where the q_ualifying defendant is ~n in~ividu.al who 
was ordinarily resident in.the.overseas·country at the.ttm~ when·~he P!OC;Cedmgs m whtc~ the, 
judgment was given were mstituted or a body coporate whtch had tts pnnctpat. place of busmess 
there at that time. , . . 

(4) Subsection (2) above docs not apply where the qualifying defendant earned on busmess 
in the overseas country and the proceedings in which, the judgment was· given were concerned 
with activities cxc\usive\y carritdon in that country. , . . . . 

(5) A court in the United·Kingdom may entertam pr~dmgs on a clatm ~ndcr th1.s s~ct1on 
noty.-ithstanding that the person against whom the proceedmgs are brought ts not wtthm the 
jurisdiction of the court 
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(6) The reference in subsection (I) abo 
includes a reference to an amount obtained v~ toe:" a~ount p_aid b~ the qualifying defendant 

r::r:u"~j~:a~s:~~~~~~ ~~~~~~~~~dir%ctlyfi~~~~~r~~~~1Sb:~~~~:~:rrr!~~~~ 
to a party cntatled to contribution include rc(i he party m whose fav?ur the JUdgment was given or 
party have become vested by succession or a~i~C::~~oo~~rc::~n whom the rights of any such 
7 .. Enforcement of onrse jiKI 

(I) lf"t as .gment under provision corresponding to s. 6 
I appears to Her Majesty that the! w r 

b
for the cn~orcemcnt in that country of judgme~ts ~ian ovedrseas co_untry provides or will provide 
Y Order m Council, provide for the C"yen un cr section 6 above, Her Majest rna 

underanyprovisionofthelawofthat~~::~~~~t m t~~ Unitedh Kingdom of judgmentsyg\ve~ 
(2) An Order under this section m ~po.n 1ng tot at section, 

provisionsoftheForeignJudDment (R .ay applly, Wtth or without modification any of th 
'()"" s ectproca Enforcement) Act 1933 • e 

8. Short ti~le, interpretation, repeals a ad extent . 
(I) ThtsActmaybecit d h p . 
(2) In this Act "overs:.. as t e /o.\echon of Trading Interests Act 1980. 

Kingdom other than one for w':O: Zter~et~ns fY I ~untry or territory outside the United 
United Kingdom are responsible. a tona re at ons Her Majesty's Government in the 

(3) References in this Act to the law or . 
inclu~e, in the case of a federal state, rcferen~:t~r:h t~bunat or autho~ty of an overseas country 
constttuent part of that country. c aw or a court, tnbunal or authority of any 

(4) RefercncesinthisActtoaclaim~ . 
claim or entitlement based on an enactme:[• or t~ cn;;ttement to, contribution arc references to a 

(5) The Shipping Contracts and Co orr.u eo aw. 
this Act) is hereby repealed together w~,'J:erctal Documents Act 1964 (which is superseded by 
Schedule 3 to the CrimlnaiLawAct 1977 I ft"~agraph 18 of Schedule 2 and paragraph 24 of 

(~) S~bsection (5) above slwll not affe~t c conta/~amendmen!softhat Act). 
any duect.tons given under that Act before the t~~pera;'~~ of the satd Act of 1964 in relation to 

(7) ThisAct.extendstoNorthern·Jreland.p mgo t tsAct. 
(B). Her Majesty may by Order in Cou c'l . . . 

exceptiOns, adaptations and modificati ·~· I dtrect that thts Act shall extend with such 
territory outside the United Kingdom ~~s, t t"Y: as may be specified· in the Order to· an 
Her Majesty's Government in the Unit~d Kt~g ad errttory for th.e international relations of whic~ 

mg om are responstble, 

I 
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APPENDIX VI 

AUSTRALIAN NOTE TO THE DEPARTMENT OF STATE 
The Embassy of Australia presents its compliments to the Department of State and has the 
honour to draw the Department's attention to the serious concerns of the Government of 
Australia in relation to certain extraterritorial aspects of the. Export Administration Act, 1979, 
currently under review, which have the effect of asserting United States jurisdiction over persons 
and commercial transactions outside the Uoited States. 

This Embassy has on a number of occasions expresseD the view that the extraterritorial appli· 
cation of certain United States laws, particularly antitrust laws, are contrary to widely accepted 
principles of international law regarding the extent of national jurisdictional competence and to 
international comity. Consistent with this "View the Australian authorities are unable to accept 
that the provisions of the Export Administration Act should apply to companies registered and 
carrying on business in Austra1ia. Nor can they accept any interpretation of the Act which 
attempts to confer United States jurisdictional competence over goods and technology of United 
States origin located in Australia and therefore subject to Australian taws and policies. Australia 
does not believe that the use of suhm\ssion clauses is 3 legitimate exercise of national jurisdic· 
tiona\ competence. In short, the Government of Australia would regard the extraterritorial app\i· 
cation of such provisions of the Export Administration Act to companies registered and carrying 
on business in Australia, or to goods, technology or information located in Australia as an inter· 
ference with matters within Australian jurisdictional competence. 

The Act as it is currently drafted also fails to recognise the important contribution of predict .. 
able trading taws to stable trade relations. Given the sensitive nature of international economic 
relations, the imposition by the United States of unilateral economic sanctions which may con~ 
ftict with the laws and policies of allies such as Australia could impl!lir those relations. The diffi~ 
culties raised by conflicts and uncertainties of this sort also have implications for the ability of at~ 
lies to adhere t-o the prindp\e of national treatment of multinational enterprises embodied in the 
OECD Guidelines for Multinational Enterprises. 

Indeed, failure to provide in the Act for taking into account international economic factors 
and more particularly the primacy of the laws and policies of other States within their own terri· 
torial jurisdictions, may compel those States to take remedial measures to restrict the impact of 
uni\atera\ assertion: of eKtraterritorial jurisdiction o"er enterprises registered and carrying on 
business in their territory. It may also serve to have a chilling effect on the environment for in· 
vestment by United States companies in Australia and other States, and encourage Australian 
and other foreign companies to look to countries other than the United States for imports of high 
technology and related products. 

'fhe policy embodied in the Administration's proposed amendments to section 3 of the Act to 
miniiriize the impact of foreign policy controls on commercia\ activities ina\\iedor friendly coun· 
tries. is noted. Other proposed amendments to the Act, however, do not adequately reflect that 
policy. They do not alleviate the concerns of the Government of Australia that companies regis· 
tered and carrying on business in Australia may be seriously disadvantaged in the future if the Act 
and the Administration's proposed amendments remain in their present form. Nor do they con· 
tribute to the objective of achieving and maintaining a stable international trading environment. 
Indeed, the amendments represent a widening of the scope for the Government of the United 
States to impose unilateral restraints on international trade, which could adversely affect the in· 
ternational economic interests of Australia and other allies. 

The Australian authorities arc particularly concerned that the provisions of the Administra. 
tion's proposed amendments dealing· with sanctity of' contracts do little to case the unsettling 
effect of the Act on trade conducted in accordance with United States laws and regulations prior 
to the imposition of foreign policy controls. It is understood that the amendments, as they are cur. 
rently drafted, provide that the guarantee of sanctity of contracts may be withdrawn in cases 
where the United States perceives that contracts might conflict with "the under-lying purpose of 
the controls". The Embassy draws the Departm~nt'sattcntion in this context to the refusal of the 
United States. Government to exempt from the foreign policy controls of the current Act the 
supply of equipment for a major gas pipeline in Australia to Santos Limited, an Australian 
company. Within the scope of the present Act it should be possible to devise a mechanism that 
would enable exemptions to be made in the case of specific contracts, so that so far as practicable 
third parties outside the primary foeus.of the controls are not prejudiced .. The Government of 
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Alllltal~ believea.that such a !tiCCha_niJm c<>uld so ICflle way :towarouninimizint the potential 
conftict oft be Act with t!IC national interatiorallie&. 

MindM of the importance that I he Government oftlie United States attacbei fo• nationalse
curity reaaonsto controls on exports ofhilh foc~no!OSY and related-products wfth milifary,poten
tial, the; Government of Austtalia believes that consultation and toOpellltion helweOn clooo allies, 
rather-than unilateral action under tbe Act which may induce confticta of jurisdiction, would be a 
preferable approach. As thcQepartment ofState will be aw,re; the Government of Australia has 
complemented United States measures by applying similar controls over exports~ 

The Jlmbllss~ of A~tralia would be grateful if the Department ofStatc.w<iulil arrange fo< tho 
cont0nts of this Note to be conveyed to:ihe appropriate Congressional Committees which are 
conducting hearinpon the review o{the Bxport Administration Act. 

The llmbasly of Australia avails itself of this opportunity to renew-to·thc Dejlartrilent of 
State the assurances orill h.isheit consideration. 
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