








































































































States, Mr French Smith, on the occasion of the signing of the Agreement, said that
agreement to limit use of Australia’s blocking laws was ‘particularly helpful’.
6.50 Nevertheless, Australia might still be faced despite the Agreement with the
difficulties arising from another Westinghouse-type private treble damages action,
Therefore, there are grounds for proposing that the Australian Government should
proceed to enact a ‘claw back’ bill, and to have that law in place beforehand to help
deter any such action.. As noted previously, the lusion of the A lian-United
States’ Agreement Relating to Cooperation on Antitrust Matters did not ailay
Australia’s concerns about the problem of private treble damages suits.®
6.51 The Department of Trade’s evidence was that the US Administration would not
be surprised by any recovery-back legislation:
‘There was no doubt also that the decision not to proceed with the 1981 “recovery-back” Bill
through the Parliament was also partly a reflection of our spirit of co-operation in relation to
not wishing to appear to be acting so d i pposite to the Ag by int; ing
a Bill shortly after the signing of the Agreement. But the Americans, I think, understood
then and understand today that the recovery back Bill is an important part of what you
would call, I suppose, our defensive mechanism,™
6.52  One apparent reason favouring enactment of ‘claw back’ legislation is that the
1976 and 1979 ‘blocking’ Acts, limited in their scope to Australia, were not considered
adequate to protect the Australian defendants in the Westinghouse private antitrust
proceedings, Therefore, the US courts could still reach assets of the Australian
companies within the United States. Court orders could also affect future transactions
within the United States, a major market for uranium. Also, with default judgments
entered against the Australian firms, the provisions blocking the gathering of evidence
in Australia were of little value: given that Australian defendants would not risk recog-
nising court jurisdiction by making appearances, default judgments could be obtained
against them without any evidence being led by the plaintiff,
6.53  However, the Committee notes some arguments against the introduction of
‘claw back’ legislation;

(a) The US plaintiff might not have sufficient assets in Australia available for re-
covery or, if it did, such recovery could be disruptive to Australian business in
general.

(b) A claw back action by an Australian firm would be time consuming and would
not deal with the underlying commercial realities: trade with the United States
would still be hampered;

(¢) The United States might enact retaliatory legislation of its own creating a chess
game environment of counterposed legislation (one could envision double or
triple claw back Acts).”

6.54 The Committee notes, however, that the United States Government' has not
proceeded or announced any intention to enact its own retaliatory legislation against
the claw back legislation or proposed legislation of the UK, Australia and other nations.
On the contrary, the Committee considers that the build up of ‘blocking’ legislation:
among countries otherwise friendly to the United States has tended to encourage a
greater willingness to compromise and, indeed, has fuelled critical debate within the.
United States over the extraterritorial. reach of its laws. As for the other counter-
argument (a), the Committee considers the disruptive risk to Australian companies
that could be financially ruined. by antitrust treble damages awards as worse than any
disruption to US business in Australia,

6.55 The Committee also notes that the Australian Government Departments most
closely associated with the extraterritoriality questions—Attorney-General’s, Foreign'
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Affairs and Trade®—regard' the introduction and passage of Australian. f:law back
legislation as a legitimate response which can be explained to the US authorities: )

(a) CHAIRMAN-—your judgment would be that througl} th? prowess of our diplo-
matic channels we wouid be able to sell such legislation in a proper manner to
Washington? . o
Mr Nicholson [Foreign Affairs. Department]—I think we could explain itin a
way that it would understand, yes.

Senator HILL--Given that the. clawback Bill has been around here for some
considerable time and that we have in the meantime entered into this Agree-
ment, do you believe the Americans are under the impression t!\al the clawback
Bill will not proceed pending that in practice the Agreement is found to work
satisfactorily? .
Mr Nicholson—No, I do ot think they are under any appreh.ensxon of that sort.
Senator HILL—They would not believe that we were reneging on any i:orm of
deal if the new Government went ahead at this stage with the c]awba(_:k Bill?
Mr Nicholson—No, I do not think that. They would regard the putting in place
of such defensive: measures. as being contrary to the Agreement that we have
entered into with them, but which does not cover the field completely and which
deals with it in a different way. But I think it is important to explain, to remind
them, to make clear that we have our interests to protect and these are measures
that can be taken, can be put in place, to protect them, and that as a sovereign
country it is reasonable forustodothat ... . .
Senator HILL—So from Australia’s point of view that precedent would tend to
indicate that there would be no serious foreign relation consequences in
Australia proceeding withits clawback Bill?
Mr Nicholson—I think that is a fair comment. . !
(¢) CHAIRMAN—Do you see an enactment of legistation supllar to ghg'l981 Bl]l
... as an advantage or disadvantage? Do you think there is a possibility that it
could react against Australia or do you see it as a part of an overall weaponry
that a country should have? . .
Mr Kennedy [Attorney-General’s Department]—I think that it is always useful
for a country to have what I might term a complete' ar'senal gf lcgz}l- defences
available to it. If it thinks those legal defences are in its n'auonal interests, I
think—1I am speaking personally—that thereisa lo.t.to be §a|d for enacting that
legistation at a time when there is no immediate crisis. It gives the Parllarpent a
chance to consider it with due deliberation. It means that you do not heighten
any crisis. You also then have ... legislation vyl!ich can be used, irrespective of
whether Parliament is sitting at the time the crisis arrives.

(b’
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CHAPTER7

CONCLUSIONS: FURTHER AUSTRALIAN LEGISLATIVE RESPONSES

1. Introduction

The conclusion reached by the Committee in Chapter 6 is that the Australian Govern-
ment should introduce further legislation to counter the effects of unacceptable as-
sertions of foreign jurisdiction over Australian' nationals or those doing business in
Australia, so as to allow recovery back of damages paid pursuant to a foreign judgement
and to block foreign executive orders which would unjustifiably deprive Australian
business of import or re-export opportunitics.

7.2 Such legislation would be additional to the Foreign Proceedings (Prohibition of
Certain Evidence) Act 1976, by which the Attorney-General may prohibit the pro-
duction of documents and the giving of evidence for a foreign tribunal, and the Foreign
Antitrust Judgments (Restriction of Enforcement) Act 1979 whereby the Attorney-
General may declare that certain: foreign judgments are not to be recognised or enfor-
ced in Australia or that a reduced amount only of damages may be paid on a foreign
judgement.

7.3 Other States—Denmark, Belgium, Finland, France, the Federal Republic of Ger-
many, the Netherlands, New Zealand, Norway, the Philippines, South Africa, Sweden
and Switzerland—have also passed similar legislation, often in response to specific mat-
ters such as alleged shipping conferences. The United Kingdom has taken, and Canada
proposed to take, further and more comprehensive legislative action in. response not
only to the execution of foreign antitrust judgments, but also to the assertion of jurisdic-
tion over foreign nationals in circumstances of an essentially political or policy nature
such as those, for example, made under the United States Export Administration Act.

2, UK.Pr ion of Trading I Act

7.4 A detailed examination of the United Kingdom Protection of Trading Interests
Act 1980, and comparison with Australian legistation, are warranted to consider
whether it provides an appropriate precedent for further Australian legislation. (Text
of the Act appears at Appendix V), Its salient provisions are concerned with four mat-
ters: overseas measures affecting United Kingdom trading i , d and in-
formation required by overseas courts and authorities, the enforcement of certain over-
seas judgments, and the recovery back of overseas judgments for multiple damages.

(8) Overseas Measures Affecting United Kingdom Trading Interests

7.5 A provision unique to the United Kingdom legistation, which has as yet no com-
plete Australian counterpatt, provides:
*l.—(1) If it appears to the Secretary of State—
(2) that measures have been or are proposed to be taken by or under-the law of any over-
seas country for regulating or controlling international trade; and
(b) that those measures, in so far as they apply or would apply to things done or to be done
outside the tetritorial jurisdiction of that country by persons carrying on business in the
United Kingdom, are damaging or threaten to damage the trading interests of the
United. Kingdom, the Secretary of State may by order direct that this section shall
apply to those cither gt Iy or in their appli to such cases as may be
specified in the order. .
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(2) TheSecretary of State may by order make provision for rcquurmg, or enabling the Sec-
setary of State {0 require, a person in the United ngdom who camcs on busmess lherc to
give notice to the Sccretary of State of any req t or p

threatened to be imposed on that person pursuant to any measures in 5o far as this sccuun
applies tothem by virtue of an order under subsection (1) above.

(3) TheSecretary of State may give to any person in the United Kingdom who carries on

business there such directi for prohibiting wnh any such requirement or pro-
hibition as ias he p for g damage to the trading interests
of the United Kingdom.”

7.6 The Secretary’s powers under the section are wide and'could extend, for example,
to blocking a US trade embargo under the Export Administration Act. They cover
measures for the control of international trade including business of any description.
The section is notable in that it avoids reference to jurisdiction and refers simply to
measures damaging the trading interests of the United Kingdom. The result is that
although there may be no technical violation of British jurisdiction, action can be taken
wherever.a measure prejudices British trading interests, This is a particularly important
change in emphasis from, for example, earlier British-and Australian legislation, It isa
preferred approach because the debate as to traditional bases of jurisdiction has proved
sterile and does not, in any event, provide a solution for future unforeseen conflicts of
jurisdiction. For the Secretary of State simply to declare that British established trading
interests are threatened is much more pertinent to resolving such disputes on a balance
of interests approach as taken in the Timberlane and Mannington Mills cases.

7.7 It should also be noticed that the legislation relies upon either a territorial or
nationality basis of jurisdiction as orders are limited to persons in the United Kingdom
who carry on business there. No attempt is made to apply the order requiring notice to
non-nationals doing business elsewhere. Section 3(3) of the United Kingdom Act pro-
vides that non-nationals are not bound by an order prohibiting compliance with foreign
measures in relation to ‘anything done or omitted outside the United Kingdom'. As the
legislation does not operate extraterritorially against non-nationals it conforms with the
traditional jurisdictional principles of international law.

7.8 The legislation may, nonetheless, apply to the extraterritorial acts of British
nationals, This is an acceptable assertion of jurisdictional competence over nationals
wherever they may be. However, as the British Government argued in a diplomatic
note defending this legislation, the Secretary of State has a discretion. as to when to
make an order and he would be expected to take into account all interests including
those of international comity. For reasons of policy, it may sometimes be wise to allow
the State which has territorial jurisdiction over a non-national to apply its jurisdiction.
even where the State of nationality has a concurrent jurisdiction.

17.9 Where, however, other reasons of policy exist, such as damage to trading
interests, the State of nationality may prefer, instead, to prohibit its nationals from
complying with foreign orders. The resulting clash of jurisdictions will normally be re-
solved through implementation of the doctrine of sovereign compulsion, United States
courts have applied this doctrine by refraining from enforcing orders against a foreign

national within their territorial jurisdiction who has been required to act in an offending,

manner by the State of which he is a national. Were the Australian Government, for
example, to prohibit compliance with orders under the Export Administration Act by
Australian nationals doing business in the United States the United States courts may
accept a sovereign compulsion defence and decline enforcement of an order.,

7.10  Such United States case law as exists on this issue indicates that the defence will
be applied where the national is genuinely bound or required to act, as distinct from in-
stances in which he is merely authorised or encouraged to act. It is not possible, how-
ever, to state with certainty that United States courts will accept the defence in all
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cases, particularly where political or economic policies affecting vital State interests are
involved. For this reason, a prohibition order against a United Kingdom national doing
business in the United States may expose that national to sanctions in two jurisdictions.
Were Australia to enact similar legislation which could extend to prohibiting com-
pliance by Australian nationals doing business in the United States with measures con-
sidered prejudicial to Australian trading interests, this (small) risk of double jeopardy
could perhaps be addressed by legislative provision allowing variation or rescission of
mandatory prohibition orders.

(b) Documents and Information Required by Foreign Courts and Authorities

7.11  Under Section 2 of the UK Act the Secretary of State may direct persons within
the United Klngdom not to comply with requirements by foreign Courts, tribunals or
authorities to p or information located outside the terri-
torial JU[lSdlc!lon of such authonues. Section 2 applies if a foreign demand or request is
prejudicial to British sovereignty. As with Section 1, it does not depend upon a prior
finding of an invalid assertion of jurisdiction and is to be preferred for the same reasons
as indicated. above. The power may also be exercised to block ‘fishing expeditions’
under Section 2(3). Retention in Section 2 of the criterion of British sovereignty is
necessary as requests for evidence are unlikely to prejudice trading interests within the
terms of Section 1 as measures of a regulatory nature are likely to do.

7.12° The Australian- Foreign Proceedings (Prohibition of Certain Evidence) Act
1976 is similar in-effect to Section 2. Restrictions will be imposed where the Attorney-
General. considers that the foreign tribunal is acting inconsistently with international
law or comity, or where restrictions are necessary in the national interest. The criterion
of national interest gives the Attorney-General the power to consider a wide range of
factors of a policy nature which are not embraced in the juristic concept of jurisdiction.
Presumably he would be able to impose restrictions whenever he considered that re-
quests for information or documents constituted an unacceptable ‘fishing’ expedition.
As the respective powers under the United Kingdom and' Australian legislation are
comparable with respect to the prohlbxtxon of evidence, no further Australian legis-
lation on this issue is warranted.

(¢) Restriction of Enforcement of Certain Foreign Judgments

7.13  Section 5 of the United Kingdom legislation prohibits the registration under the
Admigistration of Justice Act 1920 or the Foreign Judgments (Reciprocnl Enforce-
ment) Act 1933 of three kinds of Judgments The ﬁrst such judgment is one for multiple

an which is defined as one achieved by muluplymg the sum assessed
as compcnsatlon Such awards are seen in British law as penal in character and there-
fore unenforceable. The second such judgment is one based on a provision or rule of law
which appears to the Secretary of State:

‘to be concerned with the prohibition or regulation of or practices
designed to restrain, distort or restrict competition in the carrymg on of business of any de-
scription or to be otherwise concerned with the promotion of such competition’.

This criterion reflects the general principle that States are not obliged to enforce the
public cconomic policies of other States.
7.14 The third Judgment to attract the power of prohxbmon is a judgment on a claim

for contribution in respect of d in§ falling within either the
first or second categories. During the Parllamemary debate on the legislation, refusal to
allow United Kingdom Courts to enforce comp Ty of multiple d

actions was justified on the ground that private treble damage actions are per se
objectionable.!
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party who is entitled as against the qualifying defendant to a contribution in respect of
the damages,
721 The qualifying defendant may recover so much of the multiple damages paid by
it:
‘as exceeds the part attributable to compensation; and that part shalf be taken to be such
part of the amount as bears to the whole of it the same proportion as the sum assessed by the
court that gave the judgment as compensation for the loss or damage sustained by that party
bears to the whole of the damages awarded to that party”
The qualifying defendant, may, in other words, recover the non-compensatory or penal
part of any damages paid by him, from the party in whose favour the original Judgmeqt
was given, It is not necessary that this party is within the jurisdiction of the Court nor is
it necessary to show that there has been any violation of British jurisdiction. It should be
noted that the right to recovery is a right which may be enforced by the courts and is not
subject to ministerial discretion,
7.22 There are (wo exceptions to the right of recovery, each of which is consistent
with international law regarding territorial jurisdiction. The first arises where the quali-
fying defendant was ordinarily resident in the State where the award was given at thF
time when the original proceedings were instituted. The second arises where ‘the quali-
fying defendant carried on business in the overseas country and the procegdmgs in
which the judgment was given were concerned with activities exclusively carried on in
that country’.
7.23 The Uriited States objected to the second exception for two reasons; first, that
the remedy was available to non-British corporations, and secondly, that it was difficult
to show that activities were. ‘exclusively’ carried on in a particular State and thus not
entitled to the benefit of Section 6% The British Government rejected both arguments
on the respective grounds that foreign corporations doing business in the United King-
dom were entitled to protection by British Courts and that in the case of subsidiaries
their activities are likely to be within the State of incorporation and for this reason they
ought.not to have the benefit of recovery provisions.!

3. Australia-UK Comparison

7.24 Australia does not have any legislative provision such as section 6 of the United
Kingdom legislation which permits the recovery back of damages gained in ‘foreign anti-
trust actions by Australian nationals or persons doing business in Australia. In 1981 a
Biil was, however, introduced to amend the Foreign Antitrust Judgments (Restriction
of Enforcement) Act 1979, but it lapsed at the end of the Thirty-Second Parliament.
7.25 Section 5 of the 198) Bill provided that a defendant in antitrust p dings may
recover the judgment damages from the plaintiff who has enforced the foreign judg-
ment. Recovery may take place in two instances, The first arises where the Attorney-
General has made an order under the Act that the judgment shalf not be recognised or
enforced in Australia and where the plaintiff recovered an amount pursuant to that
judgment in a foreign country. The second instance arises where the defendant may re-
cover from the plaintiff a sum which exceeds or is equal to the specified amount recov-
erable under an order made under Section 2(d) of this Act where a defendant has paid
that amount in execution of a foreign judgment.

7.26 Those who could have claimed under this provision were Australian citizens
other than those ordinarily resident in the foreign country in which the judgment. was
given, companies incorporated in a State or Territory, and the Commonweaith, a State
or Territory, The Coramittee was advised that the bill is-an unusually complex and con-
fusing d and' a preliminary dation is that if it were to be re-

its 1 and mechanisms should be simplified.

-3

introduced
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4. Other Possible Legislative Responses
(a) R 'y Back of Defend Costs
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7.33  For this reason and because Australia does not recognise the foreign jurisdiction
in such cases, the Committee. believes that the legislation which it has recommended
should also enable defendants to recover their legal costs: both when they successfully
defend the action; and, as is very frequently the case, when the court exercises jur-
isdiction and awards penat damages against the defendant. Such legislation might pro-
vide that wherever the Attorney-General makes an order under the Foreign Antitrust
Judgments (Restriction of Enforcement) Act 1979 that certain foreign judgments are
not to be recognised or enforced in Australia, the defendant shall have a right to recover
ali'legal costs incurred. The provision would operate in much the same way as the rec-
ommendation on the recovery of penal damages. It could be supplemented by reci-
procity provisions allowing recovery of costs in the jurisdictions of other countries that
were party to any reciprocal scheme of the type referred to in (b) below.

(&) Reci 1 Enfe of “R ¥ Back” Orders

14

734 In Chapter 6 of the Report the Committee refetred to a statement by the
Attorney-General that consideration was being given to legislation covering inter alia
agreement with other countries for the reciprocal enforcement of recovery back judg-
ments. For example, Australia and the UK might agree for their respective courts to
enforce recovery back judgments of the other’s courts where the plaintiff’s assets were
in one country but not the other. The Committee hopes that such a lengthy and com-
plex task should not be needed as an addition to Australia’s existing blocking laws and
the possible recovery back legislation. It would be an unfortunate situation for
Australia-US relations if Australia considered it had to go to such lengths to block US
judgments. The Committee ds that i ion be given to reciprocal en-
forcement of recovery back orders only if Australian interests are further threatened or

damaged by foreign jud

5. Conclusions and R dati
7.35 The Committee concludes that, because of the limitations in the scope of the
Agreement concluded with the United Statesin 1982 and b of certain sut

adverse applications of US laws to Australian interests, there is a need, notwithstanding

the Agreement, for Australian residents and those doing business in Australia to be pro-

tected from the extraterritorial application of those laws.

The Committee recommends that the Attorney-General introduce legislation into the

Parliament:

1 (a) to prohibit compliance by Australian residents or those doing business in
Australia with orders of a foreign country which might damage Australia’s
trading interests;

(b) toenable the full recovery in Australia of damages paid by Australian residents
or by those doing business in Australia pursuant to a foreign judgment which is
declared to.be fi ble or not to be recognised under the Foreign Anti-
trust Judgments (Restriction of Enforcement) Act 1979;

(¢) to allow for the recovery of defendants’ costs, even in unsuccessful defences
provided the judgment is unenforceable or not to be recognised pursuant to the
Foreign Antitrust Judg (Restriction of Enforcement) Act 1979; and

Il the Attorney-General in drafting such legislation—

(a) give emphasis to considerations such as the protection of Australian trading
i or national sovereignty; and

(b) avoid dependence upon a prior finding that a foreign country or court has
assetted jurisdiction contrary to international law.
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736 If in' future Australian interests are seriously tk d by foreign jud,
the Committee recommends that the Australian Government give consideration o

entering into agreements with other countries for the enfor: in ea ’
jurisdicti cement in e
Jurisdiction of recovery back orders, ch other’s

THE HON. W.L. MORRISON, M.P.
Chairman
November 1983
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+ 973 Parl. Deb., H.C, (5th SER) 1548, {566.

2. A. V. Lowe, *Blocking Extraterritori isdiction: Briti . .
(1981) 75 AL, 257{5 276, territorial Jurisdiction: British Protection of Trading Interest Act 1980°,

. US Diplomatic Note 1o United Kingdom, No, 56, at 2-3,9 Nove;
| d € ! , No, 36, at 2.3, mber 1979,
. United Kingdom Diplomatic Note to United States, No. 225, at 2,27 November 1979,
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DISSENT BY SENATOR R. HILL, SENATOR A. W. R. LEWIS, MR W.
P. COLEMAN, M.P., MR R. F. SHIPTON, M.P.,, AND MR S. A.
LUSHER, M.P. TO THE REPORT OF THE JOINT COMMITTEE ON
FOREIGN AFFAIRS AND DEFENCE ‘AUSTRALIAN/UNITED STATES’
RELATIONS: THE EXTRATERRITORIAL APPLICATION OF UNITED
STATES LAWS'

We dissent from the recommendation of the majority of the Committee that further
legislation in terms as set out in the majority report be now introduced to protect
Australian interests against the extraterritorial effect of US laws.

The bilateral agreement between the Government of Australia and the Government of
the United States of America relating to Cooperation on Antitrust Matters, dated 29
June 1982 (hereinafter referred to as ‘the bilateral agreement’), placed a new emphasis
upon consultation in an effort to overcome difficulties in relation to the extraterritorial
application of US'trade laws.

To introduce additional blocking legislation without further provocation is un-
necessarily to move from that spirit of cooperation to legislative confrontation and
therefore, to say the least, premature,

Background

Australia has two Acts: the Foreign P) dings (Prohibition of Certain Evidence)
Act 1976 and the Foreign Antitrust Judgments (Restriction of Enforcement) Act
1979 passed to protect Australian interests against the extraterritorial effect of US anti-
trust legislation, Both were enacted in response to and during the course of the
Westinghouse proceedings.

Australia had open to it the additional option of the legislative alternatives now recom-
mended by the Committee. In fact, the then Government had introduced into the
Parli a bill designed to achieve such objects in the form of a bill to amend the
Foreign Antitrust Judgments (Restriction of Enforcement) Act 1979,

The Government however did not proceed with the bill but rather pursued finalisation
of what is now the bilateral agreement,

The Committee is. of the opinion that the bilateral agreement ‘is a significant step
towards resolving numerous difficulties that have arisen between the Australian and US
Governments in enforcement of US antitrust laws’ and with that opinion we agree.
However, notwithstanding the bilateral agreement and the decision of the previous
government not to proceed with further blocking legislation, the majority of the
Committee r ds that the introduction of such legislation is now desirable.

Arguments Against the R dation for ‘Clawback’ Legisl

The most important of the recommendations of the Committee is to introduce what is
commonly known as ‘clawback’ legislation. The majority of the Committee
recommends as follows:

‘The Attorney-General introduce legislation into the Parli
to cnable full recovery in Australia of d paid by A 1 or by those
doing business in Australia pursuant to a foreign jud which is declared to be f

ceable or not 1o be recognised under the FoulgnuAnmrust Judgments (Restriction of
Enforcement) Act 1979.”
Four arguments of the majority can be identified and require answers.
- First it is argued that the bil l ags does not adequately protect Australians
from private suits for treble damages.
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The then Attorney-General (Senator the Hon, P. Durack, Q.C.) conceded that the bi-
lateral agreement is not on its face an absolute answer to such claims. However, the bi-
lateral agr ins a unique procedure for

States to then report to the Court on the substance and outcome of the consultation,
Upon that report the Court will be able. to take the Australian national interest into
in balancing (p to the Timberlane principle) the interests of the US
against the foreign interests.
If the consultative procedures have led to the conclusion that the US private trading
interests are outweighed by Australian national intersts, the Court will be likely to sup-.
port that conclusion. It furthermore offers a solution to overcoming Justice Marshall’s
reservation as the role of the judiciary in balancing national i that would be
the responsibility of the consulting State parties, The imaginative. solution offered is
therefore based upon consultation. As case for its application is yet to arise and subject.
to the discussion of the Pacific Shipping Case h der it remains

- Secondly, the Committee received evidence of the Departments of Trade and
Foreign Affairs that such legislation would not detrimentally effect relations between
Australia and the US.

However, and contrary app ly to the und ding of certain officers of the De-

partments, the bil | ag was negotiated on the basis of being a more desirable

alternative to further legislation, In Press Release 17/83, dated 29 June 1983, the

former Attorney-General, Senator P, Durack, Q.C.,, states of the: Agreement:
*‘On behalf of the then Australian Government, I assured the US Government that we would:
not proceed with any further blocking legistation unless the A; proved less success-:
ful than we hoped.
Unless therefore there is some pressing need for the legislation to protect an Australian
company or companies who are facing a treble damages judgment, it would be better for the
G to let the Agl work itself out for the time being,’

- Thirdly, the Committee argued that the bilateral agi will prove ful
because previous attempts at such agreements, and the Committee particularly deals
with the experience of Canada, have proven unsuccessful,

The bilateral agreement between the United States and Australia is however much
wider in application than bilateral agreements between the US and other countries.
Furthermore, it specifically secks to deal with the vexed problem of the private suit.
Certainly it will be necessary for it to be supported by a change in US spirit. However,
taking into account bills introduced into the last two Congresses to review US extra-
territorial antitrust laws and the positive statements of the US Attorney-General on
signing the bilateral ag that ‘this agr will elevate relations between our
two countries on antitrust matters to a higher plane and more predictable path’, there is
some evidence of a change of attitude and more cooperative spirit.

~ Fourth, the Committee argued that the bilateral agreement does not appear to be
proving successful in relation to the antitrust investigation into Australian-US Ocean
Freight Trade (the Pacific Shipping Case).

Technically that case predated the bilateral agreement and it is not therefore relevant’

to whether the letter of the agreement is. being. observed. However it. is fair to see:

whether it discloses a changed attitude. Some witnesses thought that it did not, whilst
others acknowledged that it did, evidence a changed spirit. To attempt to draw con-
clusions from the case at this intermediate stage would appear premature. Certainly it
could not be said to prove a breakdown of the bilateral agreement even in spirit.

We therefore conclude that to enact clawback legislation at the present time would be
unnecessarily provocative and. whilst Mr Bennett of the: Attorney-General’s' Depart-
ment might be right that there is merit in enacting such legislation ‘at a time when there
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ion between governments.
to take place in the event of private antitrust suits and the Government of the United'

is no immediate crises’ that logic is outweighed by t}}e \:\nde‘rsfandir:)gf {::ihed‘lbct‘wcin
vernments and the lack of substantive ofa

ig:g. We feel reinforced in our views by the very cogent legal argument of Mr lf M?he:;',

and to some extent supported. by Professor K.W. Ryan, tl_:at existing Australian eilc;

lation notably the Foreign Antitrust Judgment‘g (R'estnct‘ion‘ _ot' Enforce:gel;ttlxm_

1979 may not have been ry inlaw, A being p y

ing common law, . .

l‘;']ﬁec extra territorial effect of US laws hasltgcn%n area ‘Ycl!"::blll:ss 325';22 ;tl:_::;:n:g
ations between Australia and the US under consSicel ¢ ‘

:t:‘l;s: ?Ilw l'glasteral agreement is a positive constructive attempt to relieve the stress of

past experiences and should, in our opinion, be given fair opportunity to work.

We therefore dissent from this recommendation.

The Argument against Legislation to Prohibit Compliance in Australia with Certain
Orders
| i i i islation:
j the Committee recommend introduction of legislation: | -
The I:':)ajpci'‘(;l}g,b?tft:ompliam:e by Australian residents or thqsc_ doing business m,Austmlld with
orders of a foreign country which might damage Aus}ralla s trading interests.” ©faw
This recommendation is not so much ccnccme:v;th ap:)k:‘ianim} ?faltgfna:tcl:l:fslen foi
i ministrati d
but rather orders issued under such US laws as the Export / istra ot
i i ed blocking legistation for use agains
foreign policy reasons. To enact the rccompch } r n
thout evidence of substantial necessity.
an ally appears to us tobe somewhat drastic wi ; i
i ant such an action. Certainly
There do not appear to be Australian experiences to warr: 1an o
i indi ffected in the US application of that law in
it appears that Santos Lgd was mdlrgcllx effected the U D ald ot n any
relation to the construction of the Siberian pipeline but su \
event have resolved the. difficulty Santos faced (because it was not the subject of an
order under the US Act). .
We dissent from this reccommendation.

The Argument Against Recovery of Defendants® Costs

The majority of the Committee rccommegd introduction of legisl_a‘ti9nr: e the
sto allow for the recovery of defend: costs, even in fence: :i T
judgment is' unenforceable or not to be rccog;nzed pursuant to the Foreign An g

of Enforcement) Act 1979 . .
’l‘he'{'le;'s (Rmr‘ii::c a ful.d fendant is unable to obtain costs against an .unigxc-
cessful plaintiﬁ' in.antitrust suits does appear comra:yA::nn?;::atlh/:\:‘slﬁahgn ht:%a;l ;oir;
riences. However, the Committee’s t ) s
:gzessful and even if 'unsucccssful should then be :(xlble t_lo olt)tam s::l)lze:::lslt; glxsi:ze‘:g:
1 g o -
jan court a rs fraught with difficulty. Awards of costs ar "
tar:;'l:lnd itis hasﬁ: imagine how a court in another jurisdiction and without the benefit
of evidence could'reach a proper cqnclusnon.
We dissent from this recommendation.

Senator R. Hill

Senator A. W, R, Lewis
Mr W. P. Coleman, M.P.
Mt R. F. Shipton, M.P.
MrS. A, Lusher, M.P.
November 1983
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DISSENT BY THE HON.R.J.GR

ION. R.J. OOM,M.P,, TO THE [’
AT e
TERRITORIAL APPLICATION OF UNITED SSTAT'?E?SE)/(\T\.\'}§

1 dissent ons i !
kgis‘aﬁmf;r?;n;:)m mgﬁggaggs in the report which call for the introduction of
;:ali‘o}r: o Unliod States o mercial interests from: the extraterritorial appli-
wish to express my particula i
hAwA Wy p lar concern at the recommendation that there be legislation

p Austr; in some inst from complying wi i
e o re plying wn.h the orders of foreign
E{_\I:hosc e Jurisdic ich they are subject because of their commercial activities
¢ introduction of legislation of th
f f e type suggested would ict wil
ances given to United States authoriti o S e
es. by the form -
Dur%:!::lhil?nfss ‘:elcasc on29 J}mc 1983, S:lnator Dur::k?;i!:'mey General, Senator
o beh wox?l dtngllg:;\c eAe:xjs‘wr';\lllxla:nGg}rergncn\, I asgured the United States Government
" %{(l:c:ssfu‘l e oegs y blocking legislation unless the Agreement proved less
e bitateral agreement entered into betw
The bilateral agres een USA and Australia in 1982 was it
fovowly empt to overcome the problems which are the subject mattg\}’g:‘ltlhvi:

The agreement should not i islati
e etonity ?o wgskt‘mdcnnmed by hasty legislation but should be given a

The Hon.R. J. Groom, M.P,
November 1983
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APPENDIXI

CONDUCT OF THE INQUIRY
In September 1981 the previous Committee reqn ted the Sub-C ittee on the Pacific Basin to
consider and report upon the, foltowing terms of reference:

AUSTRALIAN-UNITED STATES’ RELATIONS
1n its submission to the Inquiry (May 1982), Forcign Affairs suggested that:

The Sub-Committee could perhaps also inquire into the longstanding problem in the re-

jonship-of the ext ritorial application. of United States Law, particularly: antitrust

Law. This has posed serious. problems not only for Australia but for ather allies of the

United States as well, The Westinghouse case, which for a long time was the major manifes-

tation of our difficulties in antitrust, was settled last year and, as described earlier, thereisa

more understanding and cooperative attitude by \his Administration in relation to antitrust
p dings. However, i igations by other United States regulatory authorities are con-
tinuing or pending (c.g. the hippi igation) and the vexed question of private treble
d its remains unresolved.!
A public hearing was held with Attorney-General’s and Trade on 20 September 1982 which dealt
exclusively with the issue of extratertitoriality. A report on the first part of the reference, entitled
The ANZUS Alliance, was tabled in the Parliament on 25 November 1982. In that report the
Committee noted:
Another important issue on which the Australian Government has been outspaken is the
extratersitorial reach. of US laws. The Australian Government has sought and yecently
obtained a bilateral agreement with the United States, the aim of which is to avoid future ir-
ritants to Australian-US relations in this area through govemmem-m-govcmmcnl
consultation.?
The Soint Committee again referted the inquiry to the Sub-Committee on the Pacific Basin on 24
May 1983, and it was decided to give priority toan investigation into ‘The Extraterritorial Appli-
cation of United States Legislation.”

Ms Gillian Triggs, of the Law Faculty of Melbourne University was appointed as Specialist
Adviset to the sub-committee. Public hearings were held in Melbourne on 25 July and in Can-
berra on 26 July and 22 September, A list of the witnesses who appeared at the hearings is at
Appendix 11
ENDNOTES:

1, Evidence—Foreign Afairs, 20 August 1982, p.560.
2, Parliamentary Paper No, 31871982, p.70.
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WITNESSES w| APPENDIX 11
HO APPE
Altorney.General' Depa'::'fy.EnD,,-M PUBLIC HEARINGS,

MrP, Kennedy, First Assistant Secretary,

Mo i sist; Business:Affairs Division;
Auslra(I:;alz ,(';‘g:; ?"ﬂ::{ Pn|ncrpal Le‘gal oft ﬁgcr, lnlematio:xsal ‘l!::xs(;:?:aw Branch,
MrG.D, A Dirtren {now Busj CounciloI‘Auslralia):

Mr R, Chambers, Memberof
A the Ley ittee;
Me R.G.Skea, Assisant to Mr Charmpuny ™ 15
, rr, Browne, Member of the Legal Com;nitlee'
rofessor R, Baxt, Member of the Legal Comm';:
Department of Defence: e

Dr M. McIntosh, Industry Pofj i
Departn:f'ntoi' Forcianus ‘ta.m?hcy and Planning Branch,

Mrl , Assistant Secret, Mariti;
MrR.G, Starr, Acting Assistant Se(:'vl"etary. Amex;?c:s?g:cr;?ms Branch;

Mr C.D, Mackenzie, Foreign Affaj)
Mr N B, Gackenze :A reign Affairs Ofﬁcer, E(:,onomic Division;
De&a%mcnt ar Tpradc:’ cting Head, Treaties Section,
r G.J, Hall, Principal Adviser, Trade Poli
A viser, e Policy Division;

Ihwd : éli'DBt:zl:::ﬂI?éslstgnt Secretary, 'I",raécl:’lgl?éy Branch;
Privaio o arennan, nt Director, Trade Policy Branch,

Mr L.W. Maher, 4 Panorama A

) venue,
Professor K. W, R yan, 15 Orkney Stree

Lower Plenty,‘Victuria;
1, Kenmore, Queensland,

APPENDIX Il

AGREEMENT BETWEEN THE. GOVERNMENT OF AUSTRALIA AND THE
GOVERNMENT OF THE UNITED STATES OF AMERICA RELATING TO
COOPERATION ON ANTITRUST MATTERS

The Government of Australia and the Government of the United States of America,

Recognizing that conflicts have asisen between the interests reflected in United States anti-
trust laws and policics and those reflected in Australian laws and policies, and that such conflicts
may arise in the future;

Recognizing the need for such conflicts to be resolved. with mutual respect for each other’s
sovereignty and with due regard for considerations of comity;

Considering that intergovernmental consultations may facilitate the resolution of such
conflicts;

Desiring t blish an appropriate bil i k for conducting consultations; and

Considering that, in the absence of conflicts, cooperation' beiween the Governments of
Australia and the United States is desirable in the enforcement of antitrust laws,

Have agreed as follows:

ARTICLE 1
Notification

1. When the Government of Australia has adopted a policy that it considers may have antitrust
implications for the United States, the Government of Australia may notify the Government of
the United States of that, policy. If practicable, such a notification shall be given- before im-
plementation of the policy by persons or enterprises.

2. When the Department of Justice or Federal Trade Commission of the United States decides
to undertake an antitrust investigation that may have implications for Australian laws, policies or
national interests, the Government of the United States shall notify the Government of Avstralia
of the investigation.

3. Anotification under paragraph 2 of this Article shall be effected promptly and, to the fullest
extent possible under the circumstances of the particular case, prior to the convening of a grand
jury or i of any civil il igative d d, subp orother 'y process.

4. The content of a notification made pursuant 1o paragraph 1 or 2 of this Article shall be
sufficiently detailed'to permit the notified Government to determine whether the matter may
have implications for.its laws, policies or national interests,

5. Notifications undertaken in accordance with paragraphs 1 and 2 of this Article shatl be trans-
mitted through diplomatic channels;

ARTICLE2
Consultations

1. When it appears to the Government of Australia through notification pursuant to paragraph
2of Article 1 that the. Department of Justice or Federal Trade Commission of the United States
has commenced, of is likely to commence, an-antitrust i igation or legal p ding that may
have implications for Australian laws, policies or national interests, the Government of Australia
shall communicate. its. concerns and may request consultations with the Government of the
United States. The Government of the United States shatl participate in such consultations.
2. When it appears to the Government of the United States through notification pursuant to
paragraph. 1 of Article 1 that a policy of the Government of Australia may have significant anti-
trust implications under United States law, the Government of the United States shall communi-
cate its concerns and may request consultations with the Government of Austratia, The Govern-
ment of Australia shall participate in such consultations.
3. Either Party may seek consultations with respect to potential. conflicts which come to its
attention other than by notification.
4. Both Parties during consuitations shall seek to identify.any respect in which:
(a) impt ion of the A lian policy has or might have implications for the United:
States in relation to the enforcement of jts antitrust laws; and
{b) the antitrust enforcement action by the Department of Justice or the Federal Trade
Commission of the United States has or might have implications for Australian laws,
policies or national interests.
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5. Both. Parties during consultations shall seck earnestly to avoid a possible conflict between.

their respective laws, policies and national interests and for that purpose to give due regard to
each other’s ignty and t iderations of comity.
6. In particular, in seeking to avoid conflict:

(a) the Government of Australia shall give the fullest consideration to modifying any aspect
of the policy which has or might have implications for the United States in relation to the
enforcement of its antitrust laws, In this regard, consideration shall be given to any harm
that may be caused by the impl ion or continuation of the A lian policy to

the interests protected by the United States antitrust faws; and
the Department of Justice or the Federat Trade Commission of the United States, as the
case may be, shall give the fullest consideration to modifying or discontinuing its existing
antitrust investigation or proceedings, or to modifying or refraining from contemplated
antitrust investigations or proceedings. In this regard, consideration shal be given to the
interests of Australia with respect 1o the conduct to which the proceedings, or contem-
plated proceedings, relate, or would relate, including, without limitation, Australia’s

interests in circumstances where that conduct:
(1) was undertaken for the purpose of obtaining a permission or approval required
under Australian law for the exportation from Australia of Australian natural
or goods factured or produced in Australia;

(2) was undertaken by an Australian authority, being an authority established by law in
Australia, in the discharge of its functions in relation to the exportation from
Australia of A lian natural or goods f d or produced in

(b,

=

Australia;

@3

=

United States, and otherwise than for the purpose of re-exportation to the United
States, of Australian natural or goods fe i or produced in
Australia; or
[C)) isted of rep ions 1o, or discussions with, the Government of Australia or
an Austratian authority in relation to the formulation or implementation of a policy
of the Government of Australia with respect to the exportation from Australia of
A lian natural or goods fe d or produced in Australia.
7. Each Party during consultations shall provide as detailed an account as possible, under the
particular circumstances, of the basis and nature ofits antitrust investigation or proceeding, or its
jonal policy and its impl ion, as the case may be,

ARTICLE 3
Confidentiality

Documents and information provided by either Party in. the course of notification or consul-
tations under this Agreement shall be treated confidentially by the receiving Party unless the pro-
viding Party to discl or disclosure is compelled by law. The Government of the
United States shall not, without the consent of the Government of Australia, use.information or
documents provided by the Government of Austratia in the. course-of notification or consul-
tations. under this Agreement as evidence in any judicial or administrative proceeding. under
United States antitrust laws. The Government of the United States shail not, however, be
foreclosed from pursuing an investigation of any conduct which is the subject of notification or
consultations, or from initiating a p ding based on evi btained from sources other than
the Government of Australia.

ARTICLE 4
Procedure after Consultations

1. When consultations have been held with respect to an Australian policy notified pursuant to
paragraph [ of Article 1, and the Department of Justice or the Federal Trade Commission of the
United States, as the case may be, Tudes that the impl, ion of that policy should not be
4 basis for action under United States antitrust laws, the Government of Australia may request a.
written memorialization of such lusion and the basis for it. The Government of the United
making it inappropriate, provide such a written

States shall, in the absence of ci
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related exclusively to the exportation from: Australia to countries other than the:

memorialization. Where a written memorialization has been provided, the G of the
United States shall expeditiously consider requests by persons or enterpriscs for a statement of
enforcement intentions with respect to proposed private conduct in implementation of the Aus-
tratian policy, in accardance with the Department of Justice's Business Review Pn:occdurc or the
Federal Trade Commission's Advisory Opinion Procedure, as may be appropriate in the case.

2, If, through Itations p to this Agr no means for avoiding a conflict be-
twun'the la\gvs. policies or national interests of the two Parties has been developed, each Party
shall be free to protect its interests as it deems necessary.

ARTICLES
Cooperation in Antitrust Enforcement . )

a proposed investigation or enforcement action under the antitrust laws of one nation
:io«v::;te :dvgrsely affect the %:ws, policies or national inle.restsh of th? other, cach Party si'ugll co-
operate with the other in regard to that investigation or action, including through the provision of
information and administrative and judicial assistance to the extent permitted by applicable
national law. . i » X sl
2. The mere secking by legal process of information or docu_mer}ts }oczu:d in its territory sha
not in itself be regarded by cither Party as affecting adversely its significant natjonal interests, or
as constituting a basis for applying measures to prohibit the transmission of such information or
documents to the authoritics of the other Party, provided that in the case of United States legal
process prior notice has been given of its issuance. Each Party shall, to the fullest extent possible
under the circumstances of the particular case, provide notice to the other before taking action to
prevent compliance with such legal process.

ARTICLE6
Private Antitrust Suits in United States Courts .

i k i i dings are pending
When it appears to the Government of Australia that private antitrust procee
ina United States court relating 1o conduct, or conduct pursuant toa policy of t};c Government
of Australia, that has been the subject of notification and tions under this Agre t, the
Government of Australia may request the Government of the United States to participate in the
litigation. The Government of the United States shall in the event of such.request report to the
court on the sut and ofthe ions.

ARTICLE7
Entry into Force ) o
This Agreement shall enter into force upon signature by both Parties, and.shall remain in force
unless terminated upon six months notice given in writing by one of the Parties to the other.
IN- WITNESS WHEREOF the undersigned, duly authorized thereto by their respective
Governments, have signed this Agreement. .
DONE in duplicate at Washington this twenty-ninth day of June, 1982,

For the Government For the Government
of Australia: of the United States
of America:
Peter Durack William French Smith
Attorney-General Attorney-General

By direction of the Federal
Trade Commission:

James C. Miller, I
Chairman

75



APPENDIX 1V

LEGISLATIVE RESPONSES TO UNITED STATES ASSERTION OF
EXTRATERRITORIAL ENFORCEMENT JURISDICTION:

Prepared by Ms G. Triggs, Specialist Adviser to the Sub-committee

AUSTRALIA:
Foreign Prooecdmgs (Prohlbmon of Certain Evndcnce) Act 1976
Foreign P, gs (P of Certain Evidence) A Act 1976

Foreign Antitrust Judgmcn!s (Restriction of Enforccmenl) Act 1979

JBlll ((l); 8em Act to'amend the Foreign Antitrust Judgments (Restriction of Enforcement) Act,
une 1981

BELGIUM:

Law of 27 March 1969, as amended, and Decree of 6 February 1979, concerning the regulation of

marine and air transport.

CANADA:

{Ontario}

Business Records Protection Act 1947

{Quebec)

Business Concerns Records Act 1964

Combine Investigation Act 1970, as amended, Sections 31 (5), 31(6), 32(1).

Bill for a Foreign Proceedings and Judgments Act 1980.

DENMARK:

Act No, 254 of 8 June 1967 on capital limitation of Danish shipowners’ freedom to give infor-

mation to authoritics of foreign countries.

FINLAND:

Law prohibiting a shipowner in certain cases to produce documents, 4 January 1968.

FRANCE:

Commercial Documents' Act 1968-80 and Decree No 81550 of lZ May 1981, concerning the

transmission of information of an | nature to foréign individ-

uals or legal persons.

FEDERAL REPUBLIC OF GERMANY:

Law on federal duues in matters concernmg shipping, 24 May 1965, and Decree of 14 December

1966 on thet of sh to foreign authoritics.
ITALY:

Shipping Documents Act 1980

NETHERLANDS:

Economic Competition Act 1956, Article 39, asamended.

NEW ZEALAND:

Evidence Amendment Act 1980

NORWAY:

Act No. 3 of 16 June 1968 authorising the King's Council to prohibit shipowners to transmit in-
formation to authorities of foreign countries.
PHILIPPINES:

Presidential Decree No. 1718 of 21 August 1980, providing for incentives in the pursuit of econ-
omic development programs by restricting. the use of documents and information. vital to the
national interest in certain proceedings and processes.
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SOUTH AFRICA:
Protection of Business Act 1978, as amended.

SWEDEN:

Ordinance regarding the prohibition in certain cases for ship to prod d con-
cerning the Swedish shipping industry, 13 May 1966.

SWITZERLAND:

Penal Code Article 276

UNITED KINGDOM:

Shipping C and C ial D Act 1964, and the Shipping Contracts (Foreign

Measures) Order, 1968,
Protection of Trading Interests Act 1980and the Protection of Trading Interests (U. S. Re-export

Control) Order 1982,

28 September 1983
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APPENDIX V
THE PROTECTION OF TRADING INTERESTS ACT 1980 (UK.) (1980C.11)
PRELIMINARY NOTE

‘This Act, which came into force on receiving the Royal Assent on 20th March 1980, provides
protection for persons in the United Kingdom from certain measures taken under the laws of
overseas countries when. those measures apply to things done outside such countries and their
effect would be to damage the trading interests of the United Kingdom, or would be otherwise
prejudicial to the sovereignty or security of the United Kingdom, The Act also provides for the
non-enforcement of certain foreign judgments and enables recovery to be made of foreign awards
of multiple damages. The Act repeals the Shipping C and C ial D Act
1964, Vol. 31, p.675 (s. 8 (5), post).

8. 1, post, pravides a number of means by which the Secretary of State for Trade may counter
measures which are taken or proposed to be taken by or under the law of overseas countries for
regulating or controlling international trade, and which are or would be damaging to the trading
interests of the United Kingdom. First, he may make orders specifiying the measures concerned.
Second, he may make further orders requiring persons in the United Kingdom who carry on
business there to notify him of any requirements or prohibitions imposed or threatened to be:
imposed on them under such measures, Third, he may prohibit compli with such
International trade is widely defined to include any business activity.

S. 2, post, provides that where a person in the United Kingdom has been or may be required
to produce to a court, tribunal or authority of an country ial d outside
that country or to furnish commercial information the Secretary of State may give directions
prohibiting i with that The section specifies the circumstances in whicha
direction may be given, which are broadly ble to the ci in which a United
Kingdom court would refuse a request made by an overseas court for evidence under the
Evidence (P dings in Other Jurisdictions) Act 1975, Vol. 45, p. 482.

S. 3, post, provides penalties for failure to comply with the requirements imposed under ss.
and 2, post. It provides for a maximum fine of £1,000 on summary conviction and for an
unlimited fine on conviction on indictment.

S. 4, post, provides that in proceedings under the Evidence (Proceedings in Other
Jurisdictions) Act 1975, Vo), 45, p. 482, United Kingdom courts shall not comply with a request
made by a court of an overseas country when the Secretary of State has given a certificate that the
request infringes United Kingdom jurisdiction or is otherwise prejudicial to United Kingdom
sovereignty.

S. 5, post, provides that the following judg! given by courts of overseas countries shall
not be enforceable in the United Kingdom: (i) judg fo Itiple d within the
meaning of s. 5 (3); (ii) judg based on petition laws which have been specified by an

order made by the Secretary of State: and (ifi) judgments on claims for contributions in respect of
d ded by a judg falling within (i) or (ii) above.

8.6, post, enables United Kingdom citizens, United Kingdom corporations and other persons
carrying on business in the United Kingdom to recover sums paid under foreign judgments for
multiple damages in excess of the compensation for the loss of the person in whose favour the:
judgment was given, It also permits courts in the United Kingdom to entertain such proceedings
even if the defendant to them is not within the United Kingdom.

8. 7, post, enables Orders in Council to be made providing for the enforcement in the United
Kingdom of judgments given under laws of overseas countries corresponding to s. 6, post.

ARRANGEMENT OF SECTIONS
Section

Overseas measures affecting United Kingdom trading interests e e
2. Documents and information required by overscas courts and authorities
3. Offencesunderss.land2 . . . . . . . . . . . . ...

. Restriction of Evidence (Proceedings in Other Jurisdictions) Act 1975

Restriction on enf of certain jud,

. Recovery of awards of multiple damages'

YN
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3 of gment under provision correspondingtos. 6 .
8. Short title, interpretation, repealsandextent . . . . . o o o oo

200t

. : . s d or given
{ to provide protection from requirements, p! and judgments imposed or g
a Zfrder f/tt’ Iaw.rpof ‘coumn’gx outside the United Kingdom and affecting the trading or other
interests of persons in the United Kingdom  [20th March 1980}

1. Overseas measuresaffecting United Kingdom trading interests
(1) Ifit appears to the Secretary of State—
(a) that measures have been or are proposed to be taken by or under the law of any overseas
country for regulating or controlling international trade; and 4
(b) that those measures, in so far as they apply or would apply to things done or to be‘ one
outside the territorial jurisdiction of that country by persons carrying on business in the
United Kingdom, are damaging or threatening to damage the trading interests of the
United Kingdom, )
the Secretary of State may by order direct that this section.shall_ apply to those measures either
generally or in their application tosuch cases as may bespecified in the order. cebling the
(2) The Secretary of State may by order n}akg provision for requiring, ;r o t'h grc ho
Secretary of State to require, a person in the United Kingdom who carries on usul:ess ot
give notice.to the Secretary of. State of any requirement or prohibition imposed or t reat:lne bo
be imposed on that person pursuant to ::’ny ‘measures in 50 far as this section applies to them by
i under subsection (1) above. . X .
Vlm(]g)or’la":eogi::;elary of State ma§ ;ive to any person in the United Kingdom who came: on
business there such directions for prohibiting compliance with any such requirement or
prohibition as id as he iders appropriate for avoiding damage to the trading interests
omzi)‘.lgl'lltlidpié:‘eg\? g?]l.he Secretary of State to make ordex:s under subsection (1) or (2') i'ibOch
shall be exercisable by statutory instrument subject to inp ofa o
ither- iament. . .
mh:; )ligiz&(l::; lunder subsection (3) above may be either general or special and may prohibit

Ji with any req or prohibition either absolutely or in s;ch‘cases or s;bjectr:;
iti i b i i irections; and gene
itions as to consent or otherwise as may be specified in the direc 3
SHCh o ur?c‘l"cr that subsection shall be published in such manner as appears to the Secretary of
State to be appropriate.

(6) In this section “trade” includes any activity carried on in the course of a busincss of any
description and “trading interests”™ shall be construed accordingly.

2. D and inf i quired by courts and suthorities

(1) Ifitappearsto the Secretary of State— ]

(a) that a requirement has been or may be imposed on a person Of persons in the United
Kingdom to produce to any court, tribunaj or authomy o{" an overseas country any com-
mercial document which is not within the territotial jurisdiction of that country or to
furnish any commercial information to any such court, tribunal or authority; or

(&) that any such authority has imposed or may impose a requirement on a person or
persons in the United Kingdom to publish any such document or information, )

the Secretary of State may, if it appears to him that the requirement is inadmissible by virtue of
subsection (2) or (3) below, give directions for prohibiti pl with the req

(2) A requirementsuchas is mentioned in subsection (1) (a) or (b) aboveis im%dn?is.sible~

(a) if it infringes the juri§dic0i'l<qn c{),f the United Kingdom or is otherwise prejudicial to the.

. sor
@ si?vcre(fr‘!(yof t&ft}??l:l:d 1u_vg o owould be prejudicial to th; sccurjty of the }Jn‘ned
Kingdom or to the relations of the government of the United Kingdom with the
government of any other country, ) N
(3) A requirement such as is mentioned in subsection (1) (a) above isalso inadmissible—
(a) ifitis made otherwise than for the purposes of ¢ivil or criminal proceedings which have
been instituted in the overseas country; or
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(b) if it requires a person to state what documents relevant to any such procedings are or
have been in his possession, custody or power or to produce for the purposes of any such
proceedings any documents other than particular documents specified in the

requirement.
(4) Directions under subsection (1) above may be either general or special and may prohibit
i with any i cither absolutely or in such cases or subject to such conditions

as to consent or otherwise as may be specified in the di and general directions under that
subsection shall be published in such manner as appears to the Sccretary of State to be
appropriate,

(5) For the purposes of this scction the making of a request or demand shall be treated as the
imposition of a requirement if it is made ir circumstances in which a requirement to the same
effect could be or could have been imposed; and

(a) any request or demand for the supply of a & ori ion which, p 1o

the requirement of any court, tribunal or authority of.an overseas country, s addressed
toa person in the United Kingdom; or

(b) any requirement imposed by such a court, tribunal or authority to produce or furnish

any document or information to a person specified in the requirement,.
shall be treated as a requirement to- produce or furnish that document or information to that
court, tribunal or authority,

(6) In this.section * ial d " and * ial information” mean res,
tively a document or information relating to-a business of any description and “document”
includes any record or device by means of which material is recorded or stored.

3. Offences under ss.1and 2

(1) Subject to subsection (2) below, any person who without reasonable excuse fails to com-
ply with any requi imposed under subsection (2) of section 1 above or knowingly contra-
venes any directions given under (3) of that section or section 2 (1) above shall be
guilty of an offence and liable—

(a) onconviction on indictment, toa fine;

(b) onsummary iction, toa fine not ding the statutory

(2) A person who s neither a citizen of the United Kingdom and Colonies nor a body corpor-
ate incorporated in the United Kingdom shall not be guilty of an offence under subsection (1)
above by reason of anything done or omitted outside the United Kingdom in contravention of di-
rections under section J-(3) or 2 (1) above,

(3) No procecdings for an offence under subsection (1) above shatl be instituted in England,
Wales or Northern Ireland except by the Secretary of State or with the consent of the Attorney
General or, as the case may be, the Attorney General for Northesn Ireland,

(4) Proceedings against any person for an offence under this section may be taken before the
appropriate court in the United Kingdom having jurisdiction in the place where that person is for
the time being.

(5) Insubsection (1) above “the 'y maxil " me:

(a) in England and Wales and Northern Ireland, the prescribed sum within the meaning of
[section 32 of the Magistrates’ Courts Act 1980] (at the passing of this Act £1,000);
(6} (applies to Scotland);

and for the purposcs of the application of this subsection in Northern Ireland the provisions of

[thle said Act of 1980] relating to the sum mentioned in paragraph (a) shall extend to Northern
Ireland.

4. Restriction of Evidence (P dings in Other Jurisdi ) Act 1975

A coust in the United Kingdom shall not make an order under section 2 of the Evidence (Pro-
ceedings in Other Jurisdictions) Act 1975 for giving effect to a request issued by or on behalf of a
court or tribunal of an overseas country if it is shown that the request infringes the jurisdiction of
the United Kingdom or.is otherwise prejudicial to the sovereignty of the United Kingdom; and a
certificate signed by or on behalf of the Secretary of State to the effect that it infringes that

Jjurisdiction or is so prejudicial shalt be 1 f that fact,
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5, Restriction om enfc t of certain 1t

(1) A judgment to which this section applies shall not be mgk(crcd under Part ll.ul' the
Administration of Justice Act 1920 or" Part I of the Foreign Judgments (Reciprocal
Enforcement) Act 1933 and no court in-the United Kingdqm shall entertain proceedings at
common law for the recovery of any sum payable under such a judgment.. X

(2) Thissection applies to any judgment given by a court of an overseas country, being—

(a) ajudgment for multiple d within the ing of subsection (3) below;

(b) a judgment based on a provision or rule of law §pcciﬁed or described in an order under
subsection (4) below and given after the coming into force of the orderj o,rb

(c) a.judgment on a claim. for contribution in respect of damag y 2 judgn
falling within paragraph (a) or (b) above. )
(3) Insubsection (2) (a) above a judg) for multiple d means a judg! for an:

amount arrived at by doubling, trebling or otherwise mulliplyinga.sum mcq as compensation
for the loss or damage sustained by the person in whose favour the judgment is given.

(4) The Secretary, of State may for, the purposes of subscction (2) (b) above make an ord;r
in respect of any provision or rule of law which appears to th to be‘ concerned with the
prohibition or regulation of ag ar or practice torestrain, distort or
restrict competition in the carrying on of business of any description or to be otherwise concerned
with the ion of such competition as afc id. )

ltl25) The power of the Secretary of State to make orders under subsection (4)' above s“l}zi.ll]1be
exercisable by statutory instrument subject to Iment in p ofa of either

Parl t, .

Hoisz)ogubsyzmacn{l (2) (a) above applies to a judgment given befo.re thc. date of the passing of
this Act as.well as to a judgment given on or after that date but this section does not aﬁ‘ecldar!y
judgment which. has been- registered before that date under the provisions' mentione bcem
subsection. (1) above or in respect of which such proceedings as are there mentioned have been
finally determined before that date.

6. Recovery of awards of multiple damages . ) .
(1) This-section applies where a court of an overscas country has given a judgment for
ltiple d within the ing of section 5 (3) above against—

it f the United Kingdom and Colonies; or . . .
E:)) :c&fi;n:mpma\e incorporated in the United Kingdom or in @ tegritory outside tl;]e
United. Kingdom for whose international relations Her Majesty’s Goverament in the
United Kingdom are responsible;or .
(c) aperson carryingon business in the United Kingdom,
“qualifyi ) f the
in this section referred to as a “qualifying defendant”) and an amount on account of
c(ili:]mages has been: paid' by the qualifying defendant either to.the party in w.hose favour the
judgment was given or to another party who is entitled as against the qualifying defendant to
tribution in respect of the damages. - )

o (g)‘ Subject top:ubsections (3) and (4) below, the qualifying defendant shall be entitled to

recover from the party in whose favour the judgment was given so muc.h of the amount referred

to in subsection (1) above as exceeds the part attributable to compensation; and that part shallbe
taken 1o be such part of the amount as bears to the whole of it.the same proportion as the sum
assessed by the court that gave the judgment as compensation for the loss or damage sustained by
that party. bears to the whole of the damages awarded to lhat.pa_ny. o "

(3) Subscction (2) above does not apply where the qualifying defendant isan individual who
was ordinarily resident in the.overscas country at the.time when the p.roc.cez?ngs in which the.
judgment was given were instituted or a body te which had its principal place of business

t that time. " - .
lhcr(e“t; Subsection (2) above does ot apply where the qualifying defendant carricd on business
in the overseas country and the p dings in which-the jud was given were concerned
i 1ivities exclusively carried on in that country. . . . .

wnh(:;: ‘X-éourt in the Uynited'l(ingdom may entertain prow{dmg,s on a claim gndcr lh1§ section
notwithstanding that the person against whom: the proceedings are brought is not within the
jurisdiction of the court.
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(6) The reference in subsection (1) above to an am ount paid by the quahfymg defendant
includes a reference to an amount obtained by execution. against his Property or against the

property of a company which (dj or ind; i
et sttaeaocm e amich (( 21)r:%tg‘;, or indirectly) is wholly owned by him; and references in

! to the party in whose i i
toa party entitled to contribution incl e oces person i wheph et was
ude refe i i Sy such

party have become vested by succession or assirgcr:lr:snttoo‘:%g:ri?xn whom the rghts ofany such
S under p ion
1t appears to Her Majesty that the )
for o ' at the law of an overseas count i i i
- Oril ::E?‘rcé;nent‘lm tha} country of judgments given under sectio[x‘a gyn[l,);?:d;ls orh\{vxl‘l g
o Qrdes ouncil. provide for the enforcement in the United Kingdom of 'cé s g

o x lrrs::’sgn of ‘;he l;w of that country corresponding to that scc%ioon O igments piven

2) under thi - SO . "

Proviionsof he omet’ his scctl(zl;l) may apPEv, 'thh or without modification, any of the

) Act 1933,
8. Short title, interpretation, repeals and extent

((3 ;ll'1l11: h?sc:A x"r:lr)(lt:,:itcd as c:)hc lt’ro‘t‘ection of Trading Interests Act 1980,
Kingdom other than one for wh se o i ations Her Majuary cuside i .

\ . oun 1 e United
Um(l;;i Iémrgdom e rempon International relations Her Majesty’s Government in the
. elerences in this Act to the law or a court, tril

F  trib i
mclu(iic. in the case of a federa] state, references to the la:/n:: : ::zugl e bt ovema§ yofan
constituent part of that country. et eibumalor Authority ofany

(4) References in this Act 1 i
. ¢ 0 2 claim for, or to entif
claim or entitlement based on anenactment ;)r rule of‘ ;;l:lmem ©
t A

(5) The Shipping Cont
this ) herglyl fe ontr and Dy Act 1964 (which is supersed d b
Seretun i e Z' ; pealed, together with paragraph 18 of Schedule 2 and pa perseded by
o Subsectiin E ;;u::é \;Lan};;l'l“ 1977 (which contain amendments of 1has A};t}ragraph ud
%) Subsect] e shall not affect i i (i
any d:rcc!}qns given under that Act before :l:e :J}!:ss‘:g;?; :;? qu oo 54 At of 19641n relstionto
(7) This Act extends to Northern'Ireland, sAct

(8) Her Majesty may by Order i il di
3 y der in Council direct that thi i
f:::tp(;;;?ﬂ l:gjx:p:g;l%l:i;gdKrpotyﬁcations, if'any, as ma;fI blehlsspelt:féefih?)l'll ‘el:éeg?d;v;l?osuch
y ingdom, bei i i i i e
Her Majesty’s Government in theg Uniited i?ﬁ;ﬁ::ﬂé;ﬁﬁ?ﬁﬁ: jernaionat reationsof Whid’:

7. Enforcement of overseas jud

P gtos., 6

> contribution are references to a;
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APPENDIX V1

AUSTRALIAN NOTE TO THE DEPARTMENT OF STATE

The Embassy of Australia presents its compliments to the Department of State and has the
honour to draw the Department’s attention to the serious concerns of the Government of
Australia in relation to certain extratessitorial aspects of the. Export Administration Act, 1979,
cursrently under review, which have the cffect of assesting United States jurisdiction over persons
and commercial transactions outside the United States.

This Embassy has on a number of occasions expressed the view that the extraterritorial appli-
cation of certain United States laws, particularly antitrust laws, are contrary to widely accepted
principles of international law regarding the extent of national jurisdictional comp and to
internati comity. Consi with this view the Australian authorities are unable to accept
that the provisions of the Export Administration Act should apply to companies registered and
carrying on business in Australia. Nor can they accept any interpretation of the Act which
attempts to confer United States jurisdictional competence over goods and technology of United
States origin located in Australia and therefore subject to Australian laws and policies. Australia
does not believe that the use of submission clauses is a legitimate exercise of national jurisdic-
tional competence. Inshort, the Government of Australia would regard the extraterritorial appli-
cation of such provisions of the Export Administration Act to panics regi d and carrying
on business in Australia, or to goods, technology or information located in Australia as an inter-
ference with matters within A jan jurisdictional comp:

The Act as it is currently drafted also fails to recognise the important contribution of predict-

A ©

able trading laws to stable trade relations. Given the sensitive nature of inter

relations, the imposition by the United States of unilateral economic sanctions which may con-
flict with the laws and policies of allies such as Australia could impair those relations, The diffi-
culties raised by conflicts and uncertainties of this sort also have implications for the ability of al-
lies to adhere to the principle of national of multinational enterprises embodied in the
OECD Guidelines for Multinational Enterprises.

Indeed, failure to provide in the Act for taking into account international economic factors
and more particularly the primacy of the laws and policies of other States within their own terri-
torial jurisdictions, may compel those States to take remedial measures to restrict the impact of

il )} ion: of ext itorial jurisdiction over enterprises registered and carrying on
business in their territory. It may also serve to have a chilling effect on the environment for in-
vestment by United States companies in Australia and other States, and encourage Australian
and other foreign companies to look to countries other than the United States for imports of high
technology and related products,

The policy embodied in the Administration’s proposed d tosection 3 of the Act to
minimize the impact of foreign policy controls on commercial activitics inallied or friendly coun-
tries.is noted. Other proposed amendments to the Act, however, do not adequately reflect that
policy. They do not alieviate the concerns of the Government of Australia that companies regis-
tered and carrying on business in Australia may beseriously disadvantaged in the future if the Act

and the A ion's proposed d remain in their present form. Nor do they con-
tribute to the objective of achieving and maintaining a stable i ional trading envi

Indeed, the d P a widening of the scope for the Government of the United
States to impose unilateral ints on international trade, which could adversely affect the in-
ternational ici ts of Australia and other allies,

The Australian authorities are particularly concerned that the provisions of the Administra-
tion’s proposed amendments dealing With sanctity of contracts do little to ease the unsettling
effect of the Act on trade conducted in accordance with United States laws and regulations prior
to the imposition of foreign policy controls, It is und d that the di asthey are cur-
rently drafted, provide that the guarantee of sanctity of contracts may be withdrawn in cases
where the United States perceives that contracts might conflict with “the under-lying purpose of
the controls™. The Embassy draws the Department'sattention in this context to the refusal of the
United States. Government to exempt from the foreign policy controls of the current Act the
supply of equipment for a major gas pipeline in Australia to Santos Limited, an Australian
company. Within the scope of the present Act it should be possible to devise a mechanism that
would enable exemptions to be made in the case of specific contracts, so that so far as practicable
third parties outside the primary focus.of the controls are not prejudiced.. The Government of
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Australia believes-that such a mechanism could go some way towards minimizing the

conflict of the Act with the national interests of allies.

Mindful of the importance that the Govcmment of the United States attaches for. national sc-
curity reasons 16 controls on exports of high fechnology and related produicts with military poten-
tial, the Government of Australia believes that consultation and eoopenhon between close allies,
rather than umllteml ‘action under the Act which may induce conflicts of jurisdiction, would bea.

h. As the Départ of State wili be aware; the G of Australia has
complemcnted United States measures by applying similar controls over exports.

The Embassy,of Australia would. be gratefulif the: Depnrtment of State. would arrange fot the
contents of this Note to be yed to'the ional Committees which.are
conducting hearings on the review of the Bxpon Admmmtranon Act.

The Embassy of Australln avails ltulf of this opportumty to renew to'the Department of
State the assiira 1 its highest consi

23 May.1983
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