13. Alternative Legal Services

Bescription of alternative legal services:

385 Lepal aid schemes can be divided into two broad categories: (i) schemes
which are operated by professional legal bodies and in which legal assistance is
provided by private legal practitioners, that is, Law Society schemes; and (i}
legal aid services which employ salaried lawyers ‘Legal aid is also available from
voluntary community-based legal aid agencies including those sponsored by law
students at university law schools, duty solicitor schemes operated by private
practitioners, and specialised services which provide assistance to a particular
clientele or for particular legal problems. such as trade unions, councils for
civil liberties, road IﬂOtOI’lStS associations, religious organzsations and Aboriginal
legal ‘services.

386 Before the establishment of the State legal aid commissions the only
salaried legal services which provided legal aid in matters arising under State laws
were Public Defenders in New South Wales, Queensland and Victoria which
generally only provided legal assistance in criminal matters, and the New South
Wales Public Solicitor’s Office which: provided aid in both criminal and civil
matters. The Australian Legal Aid Office was established by the Commonwealth
Government in-1973 to provide legal advice and assistance on matters of both
Federal and State law to persons for whom the Australian Government has a
special responsibility, for example, pensioners, Aboriginals, ex-servicemen and
newcomers to Australia. :

Establishment of legal aid commissions

387 Since 1975 the Government has moved towards the establishment of a
comprehensive legal aid scheme in Australia based on co-operative arrangemenis
between the Commonwealth Government and the States. It was envisaged that
legal aid would be provided through independent legal aid commissions in each
State or Territory and that a Commanwealth legal aid commission would assume
an advisory, co-ordinating and momtormg role. It was also intended that each
State or Territory legal aid commission would take over the existing Australian
Legal Aid Office and any State or Law Society schemes, In accordance with the
Government’s policy of self-management by Aboriginals, the scheme provided
for the Aboriginal legal services to continue to operate separately.

388 The Legal Aid Commission of Western Australia commenced operation in
April 1978; the Australian Capital Territory Legal Aid Commission in July 1978;
the Legal Services Commission of South Australia in January 1979; the Legal
Services Commission of New South Wales in August 1979; and the Legal Aid
Commission of Queensland in December 1979. The Legai Aid Commission
established in Victoria is expected to commence operation this year. All these
legal aud comissions have absorbed the functions of the Australian Legal Aid
Office except the Legal Services Commission of New South Wales, The New
South Wales Legal Services Commission Act, 1979 does not make provision for
the absorption of the functions of the Austrahan Legal Aid Office. In July 1977
the Tasmanian Government set up a committee of inquiry to consider the future
of legal aid services in that State. The committee has reported but legisiation has
not yet been enacted to establish a legal aid commission. A draft Bill to establish
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a legal aid commission in the Northern Territory has been submitted to the
Northern Territory authorities by the Adftorney-General’s Department. The
Commonwealth Legal Aid Commission Act 1977 which established the Com-
monwealth Legal Aid Commission came into operation in July 1977, Appomt—
ments of Chairman, Deputy Chairman and other Commissioners were made in
March 1978.

Factors inhibiting Aboriginals’® use of alternative legal aid services

389 Few Abotiginals avail themselves of alternative legal services which provide
legal assistance for those who do not have the means to meet private solicitors’
fees. Alternative legal ald agencies have generally been unaccepiable and
inaccessible to Aboriginals. As the majority of Aboriginals live in non-metropolitan
areas and many of these in remote areas, their geographical isolation has denied
them access to community services generally and to legal aid in particular. These
are the same areas where the Aboriginal legal services have had the greatest
difficulties in providing their service.

390 Aboriginals have also been reluctant to approach agencies which they
perceive as an integral part of the dominant non-Aboriginal community with
which they are often in conflict and which in the past has shown little concemn
for or interest in protecting their rights and interests, The legal profession itself
{with notable exceptions} has had litle inclination to assist Aboriginals. Legal
aid agencies have failed to recognise the special problems and needs of Aboriginals
and particularly the disadvantages amd injustices they have suffered in their
contact with the law and the legal process. Where legal aid has been provided,
it has only been available on a piecemeal basis with no preliminary or follow-up
service. The absence of Aboriginal staff within conventional legal agencies has
further inhibited Aboriginals® access {o and utilisation of such organisations,

391  With the establishment of the Aboriginal legal services, Aboriginals have
had mzproved access to a comprehensive legal assistance scheme designed to meet
their special legal needs and demands and to take account of their social and
cultural background and of their unigue position in Australian society. The legal
services have adopted a broad approach to the provision of legal aid for
Abcngmals they attempt to provide representation for Aboriginal defendants
in court preceedings, but also attempt to provide advice and assistance to chents
before and after court appearances. Recognising that many Aboriginals are
unaware of their legal rights apd responsibilities and are particularly vulnerable
in the crimipal investigation process, they endeavour to ensure that as far as
possible legal assistance is available to Aboriginal offenders in the crucial period
immediately following their arrest. To this end, unlike many other legal agencies,
Aboriginal legal services provide a 24-hour service, including weekends.

392 'The Aboriginal legal services prowde for community part1c1patwn in the
operation and management of the services; they represent Aboriginal community
interests where appropriate; and play a significant role in commumty education
in legal and associated non-legal matters. The Aboriginal legal services generally
believe that other legal ald agencies are unable to provide Aboriginals with a
legal service as sympathetic and effective as they are able to provide, despite
financial constraints on theu activities, Other legal aid agencies tend to agree.
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Alternative Iegal assistance available to Aboriginals

393 The Attorney-Generals Department was unable to prowde any mformatlon
on the number of Aboriginals who approach the Australian Legal Aid:Office for-
assistance. However, representatives of other alfernative agencies said that they
are scldom consulted by Aboriginals. The Committee was also informed that-
Aboriginals rarely approach private solicitors for assistance.

Private legal practitioners

394 The Committee received liftle detailed evidence mdwatmg the extent 10
which assistance is provided to Aboriginals by private practitioners on a voluntary.
basis other than through Law Society duty solicitor rostering schemes, The Law
Enstitute of Victoria stated in its submission that very few of Victoria’s 4,000
practising solicitors have ever acted for or advised an Aboriginal except at the
request of the Victorlan Aboriginal Legal Service or some other Aboriginal
agency. It is the overwhelming experience of Victoria’s legal profession that until
the establishment of the Victorian Aboriginal Legal Service in 1973, Victoria's
Aboriginals just did not seek to use the law to protect themselves or their interests..

395 When Aboriginal legal services refer matters to private practitioners, they
favour practitioners known to be wsympathetic -to Aboriginals and who often
charge reduced fees. There is an increasing pool of such practitioners available
with many former Aboriginal legal service solicitors returning to private practice.
In general, the legal services prefer fo handle matters internally except where
counsel is required. The Aborigines and Torres Strait Islanders Legal Service
stated that while the Service makes some use of private practitioners, experience
bas shown that most Aboriginals prefer to be represented by a solicitor retained
by the Legal Service or at least a solicitor who has been involved with the Service:
on a district committee or has acted for the Service’s clients on previous occasions.
396 The Redfern Aboriginal Legal Service stated that in many country areas:
the arrangement whereby legal aid is provided to the community as a whole by
private practitioners appearing for defendants through a duty solicitor roster
system is unsatisfactory for Aboriginal people. Aboriginals are reluctant to
approach a solicitor who is often seen as a representative of the white establish-
ment community with which the Aboriginal population is often in conflict and
certainly has little in common, and not as someone who is concerned to under-
stand and represent the views of Aboriginals, Aboriginals tend ' not” to “view
professional relationships in’the same way as non-Aboriginals and, in common
with many other legal clients, Aboriginals have little *corfidence ‘that “their case
will not be jeopardised by imparting information to ‘a solicitor who is seen to
socialise with the police prosecutor and the maglstrate They may therefore not
give proper instructions to the solicitor.

397 Because there is little financial reward in appearing as a duty solzmtor
especially in the sphere of criminal law, the solicitor’s livelihood depends primarily
on the amount of private work he is able to undertake in the profitable areas of
‘legal work such as .conveyancing, probate and commercial matters, It was.
suggested that the solicitor. may therefore not devote as much time fo. the
preparation of Aboriginal  clients’ cases as would be. desirable. It was also
suggested that while such solicitors may be expenenced in the lucrative areas of
legal work, they may have little expertise in the area of criminal law and in
children’s court matters. The Redfern Legal Service added that any other form
of legal assistance provided by prwate members of the lepal profession. on a
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referral basis meets the same objections. In the Sydney metropolitan’ area prob-
fems have arisen when legal practitioners with little or no experience in appear-
arices in children’s courts have put their naraes on rosters of the Law Society’s
Legal Aid Office duty solicitor scheme in order to gain experience in this arca
of the law. The Law Society has recently curtailed this practice.

Alternative legal aid agencies

NORTHERN TERRITORY

398 Although the Ausiralian Legal Aid Office has offices in Darwin and Alice
Springs, most Aboriginals prefer to seck assistance from the Aboriginal legal
gervices. The Central Australian Aboriginal Legal Aid Service and the North
Australian Aboriginal Legal Aid Service provide representation for Aboriginals
by their own salaried solicitors or by referring clients to private practitioners
known to be experienced in casework involving Aboriginal people. The Com-
mittee was informed that while the Australian Legal Aid Office solicitors assist
Aborzgmal legal services on occasions by undertakmg a court list or even attend-
ing a circuit court when Abomgmal legal service solicitors cannot attend, the
Australian Legal Aid Ofice is unable to promde an adequate fegal aid facility
for Aboriginal people except in a stop-gap role.

SOUTH AUSTRALIA

399 " -Because of budgetary difficuities in which the Aboriginal Legal Rights
Movement of South Australia found itself towards the end of the 1978-79
financial year, a number of matters were referred to the Legal Services Com-
mission of South Australia. The Director of the Legal Services Commission said
that despite financial constraints the Commission will continue to assist
Aboriginals on the same basis as non-Aboriginals although it will limit the number
of referrals to private practitioners. The Commission does not seek reimbursement
from the Aboriginal Legal nghts Movement for Abongmai cases bnefed out
to private practitioners :

YVICTORIA AND . TASMANIA _

400 In Victoria and Tasmania the Aborlgmal iegal services make minimat use
of .ajternative agencies -through referrals. The Tasmanian Government also
advised that to its knowledge few, if any, Aboriginals request legal aid from the
Australian Legal Aid Office or the Tasmanian Law Scciety scheme, preferring to
use the Tasmanian Aboriginal Legal Seivice, The Victorian Aboriginal Legal
Service stated that, with one exception, it has not referred any Aboriginal clients
to.the Awustralian Legal Aid Office, Legal Aid Committee or Public Solicitor’s
Office since 1973 and is coutinuing to reduce the number of referrals to outside
practitioners.

NeEw SouTH WALES

401 The extent to which Aborlgmal legal services in New South Wales make
use of other legal aid agencies varies from service to service. The Redfern
Aboriginal Legal Service makes minimal use of the facilities of the Public
Befender’s Office or of rostered duty solicitors, arguing that it is able to provide
a more effective service itself. Tt prefers to maintain quahty control by handling
as much work ‘in-house’ as possible. Matters requiring referral to outside pra-
titioners are referred to counsel known to understand and sympath1se with the
aims of the Service and the special legal needs of its clients.
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402 The Director of the New South Wales Legal Services Commission indicated
that if the Aboriginal legal services wished to utilise the facilities and resources
of the Public Defender’s Office, no particular limitation would be placed on
assistance * available to Aboriginals. The Commission stated that while there
would obviously be additional costs and resources would have to be increased,
additional work of the type in which aid is granted would certainly be accepted.

403 ° 'The Western Aboriginal Legal Service ‘makes no use of other legal
assistance agencies on the reasonable grounds that such agencies do not operate
in the region covered by the Service. The South Coast Aboriginal Legal Service
refers some serious cases requiring briefing of counsel to the New South Wales
Public Defender’s Office, When the Committee took evidence from representatives
of the Service in September 1979, the Service had no salaried solicitor and al}
cases were being handled by a local private firm, costs being paid by the Service.
At this time the South Coast Service did not refer clients to the Wollongong
offices of the Australian Legal Ald Office or the Public Defender.

404 The §t Mary's and Districts Aboriginal Legal Assistance relies heavily on
the Australian Legal Aid Oifice, the Law Society of New Sowth Wales legal aid
scheme and the Public Defender’s Office in various matters requiring briefing.
Most criminal cases in the District or Supreme Court are processed through the
Public Defender’s Office, while the Law Society’s legal aid scheme provides
assistance in appeals to the District Court arising from the Children’s Court.
Most civil work is processed through the Law Society scheme or the Australian
Legal Aid Office. These referrals are dictated by funding limitations and the
legal service would prefer to handle criminal and civil matters through its own
resources and under its own control

QUEENSLAND S
405 The Aborigines and Torres Strait Islanders Legal Service attempts 1o utilise
the facilities and financial resources offered by other legal aid schemes. It makes
extensive use of the Public Defender’s Office in criminal matters and some use
of the Ausiralian Legal Aid Office. The Public Defender provides aid in ¢riminal
‘matters - through ‘salaried counsel. Outside practitioners, including solicitors
retained “by the Aborigines and Torres Strait Islanders T.egal Serviece, may be
briefed and instructed to assist. The Abdrigines and Torres Strait Istanders Legal
Service requires its retained solicitors to claim costs on the Public Defender and,
if payment is forthcoming, the amount received is deducted from the retainer
paid to the solicitor by the Legal Service, The Legal Service itself is not entitled
to claim costs from the Public Defender. The Service stated ‘that while cases are
generally left to the solicitor chosen by the accused in country areas, in Brisbane
clients’. cases are taken over by officers of the Public Defender, Chents have
complained of communication problems with the officers and do not understand
why their cases are being bandled by Public Defender staff when they have
specifically asked to be represented by a Legal Service solicitor. The Service
stated that while it continues to require its solicitors to claim costs, it Ieserves
the right to withdraw an application for Pyblic Defence if it feels it would not
be in a client’s best interest to be represented by officers of the Public Defender.

406 The Abongmes and Torres Strait Islanders Legal Service has attempted to
utilise the Australian Legal Aid Office as it does the Public Defender and thought
that considerable financial assistance might be obtained with respect to magistrates’
.court criminal matters. Persons seeking assistance from the Australian Legal
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Aid Office are referred to private practitioners on a roster system. There is also
provision for-a successful applicant to use his own solicitor who. may claim on the
Australian Legal Aid Office for his fee. However, because the regulations of
the Australian Legal Aid Office state that assistance is only available for
adjourned matters, matters completed on-first appearance do not attract financial
benefit. The Service also stated that the Australian Legal Aid Office’s means test
is strict and is calculated in a way which tends to operate to the advantage of
persons with large, regular financial commitments. and therefore to the dis-
advantage of Aboriginals who have few if any such commitments.

407 The Queensland Government, however, stated that many Aboriginals
seck assistance from the Australian Legal Aid Office because assistance is often
not available from the Aborigines and Torres Strait Islanders Legal Service for
a variety of reasons, The Government suggested that Aboriginal clients with a
Hmited knowledge of legal procedures become confused by the way in which
the Aborigines and Torres Strait Islanders Legal Service accords priority to some
types of cases over others and by the Service’s policy of not providing represen-
tation in cases where both parties are Aboriginals or Islanders. It was also
alleged that some branches of the Service are more concerned with political
activity than client need.

WESTERN AUSTRALIA

408 The Legal Aid Commission of Western Australia initially determined that
priority should generally be given to those applicants who were not prime facie
entitled to assistance from the Aboriginal Legal Service of Western Australia or
some other legal aid body. Aboriginal applicants were usually first referred to
the Aboriginal Lega! Service and advised to apply to the Commission only if
aid was not granted by the Service. Agreement on an alternative approach was
fater reached beiween the Aboriginal Legal Service and the Commission whereby
the same criteria for aid would be applied to Aboriginals as fo any other
applicants, Where aid is provided and costs paid by the Commission, -the
Aboriginal Legal Service subsequently . reimburses the Commission $0% of
costs. These arrangements are not proving entirely satisfactory: the Aboriginal
Legal Service expressed concern about a case in which it refused aid to an
Abofiginal who subsequently applied for and was granted aid by the Com-
mission which in turn sought reimbursement of cosis from the Aborzgmal Logal
Service. : : :

Aboriginals’ eligihility for assistance under State-funded schemes

409 Alternative legal aid agencies will assist Aboriginals providing they meet
the ehglbﬂny criteria apphcable to all persons seekmg legal assistance. In some
cases priority may be given to applicants who are not entitled to assistance from
another legal aid service, The Law Secmty legal aid committees and Public
Defenders are willing to provide legal assistance for Aboriginals; however, these
agencies considered that the Aboriginal legal services are able to provide a more
effective service because of their better understanding of the special legal needs
of Aboriginals. In regard to Commonwealth-funded Iegal aid schemes, Aboriginals
may elect to approach either a State legal aid commission or an Abongmal Iegal
service, irrespective of whether the need for legal aid arises under Common-
wealth or State law. Where the functions ‘of the Australian Legal Aid Office have
not been ‘absorbed by ‘a legal aid commission and where an Aboriginal legal
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service is not readily accessible, Aboriginals may approach an office of the
Australian Legal Aid Office, their eligibility for assistance being subject to a
means and needs test.

410  All the Aboriginal legal services asserted that in many instances clients were
referred to them by aliernative legal aid agencies. It was suggested by some
Aboriginal legal services that the referral of Aboriginals to their offices resulted
more from an unwillingness on the part of those agencies to take on cases of
applicants who had access to a separate legal service than from any concern to
ensure that Aboriginals’ legal needs are effectively met.

411 - The Committee detected in the comments of some State Governments and
in the policy of the Legal Aid Commission of Western Australia a belief that
because Aboriginals are Commonwealth persons, funding of their legal assistance
-should be fully accepied by the Commonwealth, Such an attitude fails to recognise
that agencies such as the legal aid commissions and the schemes whose functions
they are absorbing are funded to provide assistance to all Australian citizens,
including Aboriginals. ‘The agreements between the Commonwealth and the
States signed in 1974 and 1975 give the Commonwealth respuuslbﬂlty for planning,
co-ordinating and financing activities to promote the economic, social and cuitural
-advancement of Aboriginals, Some of the agrecments spemfy the Common-
wealth’s responsibility for Aboriginal legal aid but all agreements specifically main-
tain each State’s responsibility to implement measures to meet the special needs
of the Aboriginal people in the ordinary course of the provision of services by
the State functional agencies. Accordmsiy, the Commitiee does not consider that
the existence of Aboriginal legal services absclves other legal ald agencies
from responsibility for providing assistance to Aboriginal people. Any Abongmal
who elects to approach an alternative legal aid agency should be assisted, subiect
to meeting standard criteria of eligibility for assistance, and the cost of providing
assistance should be borne by that agency and not passed on to an Aboriginal
legal service.

Need for co-operative arvangements befween Aboriginal legal services amd other
legal aid agencies

412 While the new arrangements for the provision of legal aid through State
and Territory legal aid commissions provzde for the continued separate operation
of the Aboriginal legal services, there is still scope for co-operative arrangements
to be developed between the Abongmal legal services and other legal aid agencies.
The Interim Charter for the operation of the Aboriginal legal services directs the
Aboriginal legal services to establish and maintain co-operative arrangements
with general community legal aid services, particularly in regard to the servicing
of rural and remote areas, Ti suggests that sach arrangements may include
providing legal assistance for non-Aboriginals as part of complementary arrange-
ments whereby other legal aid agencies provide assistance for Aboriginals.

‘413 In remote arees of Wf_:stern Australia and particularly in the Kimberleys
and the Pilbara, there was a certain degree of co-operation between the Aboriginal
Legal Service of Western Australia and the Law Society’s ‘flying solicitor’ scheme.
The Aboriginal Legal Service’s officers in the far north-west often provided advice
and assistance to non~Abor1gmals providing that an Aboriginal was not prejudiced
by such action, On occasions where non-Aboriginal offenders were before the
courts on serious charges, Aboriginal legal service solicitars appeared on behalf
of the accused to arrange adjournments or submit pleas in mitigation, The Law
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Soclety’s ‘fiying solicitor’ service did not distinguish between Aboriginal and
non-Aboriginal clients and in places such as Kununurra and Wyndham it was by
no means uncommon for most persons advised to be Aboriginal. The “Aying
solicitor’ service was suspended in mid-1978 shorily after the Legal Aid Com-
mission of Western Australia took over the legal aid tole of the Law Society. The
scheme has been Te- estabhshed with costs being met largely by the Commonwealth
Government

434 - Several witnesses pomzcd to the need for co@peratwe arrangemeﬂts between
different agencws in the legal aid system whereby any solicitor appearing in any
court in a State or Territory could represent clients of any legal aid agency and
later submit a report and note of his fees to the agency concerned The Committee
was informed thai on many occasions when an Aboriginal legal service solicitor
is appearing in court, there may be one or two other solicitors providing assistance
for clients under other legal aid schemes or representing private clients. Although
in some situdtions this may be unavoidable, duplication ‘of legal representation is
both time-consuming for the solicitors and wasteful of their agencies’ resources
and should be minimised where possible. As far as the Aboriginal legal services
are concerned, the establishment of co-operative arrangements should not only
avoid unnecessary duplication in court attendances but should also allow the legal
services to identify courts which are not being covered adequately and assign
solicitors to these courts. This type of co-operative arrangement would also allow
the Aboriginal legal services to extend their coverage in tural areas where the
legal needs of Aboriginals are least adequately caiered for. As part of the
arrangements Aboriginal legal services could provide legal assistance to non-
Aboriginal defendants as well as Aboriginals where appropriate and where the
defence of -a non-Aboriginal will not adversely affect an Aboriginal client.

Proposuls for the establishment of a joint legal aid office at Ceduna

415 In 1979 discussions were held batween the Director of the South Australian
Legal Services Commission and representatives of the Aboriginal Legal Rights
‘Movement on the desirability of establishing a joint legal aid office at Ceduna,
a small town on the west coast of South Australia. There is a substantial Aboriginal
population in the town and surrounding areas and racial tension and conflict
between the Aboriginal and non-Aboriginal communities are considerable. The
proposal to establish a joint office came about after a submission by the South
Australian Aboriginal Legal Rights Movement to establish a branch office staffed
by a solicitor at Ceduna was rejected by the Department of Aboriginal Affairs. The
Aboriginal Legal Rights Movement argued betore the Department that the large
number of Aboriginal offenders appearing in court charged with criminal offences
and the high proportion of serious criminal charges in Ceduna and the surround-
ing areas were cause for considerable concern and pointed to the urgent need
for Aboriginals to have ready access to legal advice and representation.

416 As a result of its discussions with the Aboriginal Legal Rights Movement,
the Legal Services Commission sought funds from the State and Commonwealth
Governments to establish a joint office at Ceduna. It was proposed that such an
--office would be administered jointly and would serve the needs of both Aboriginal
and -nop-Aboriginal clients. It was suggested that the office would have one
solicitor and two field officers, one of whom would be Aboriginal. The Director
-of the Legal Services Commission strongly favoured the proposal and considered
- there was a Jot to be gained in the cause of race relations by establishing a
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joint office at Ceduna. To date, funds for the establishment of a joint office at
Ceduna have not been forthcommg The Committee sees merit in this proposal
and believes it warrants further consideration by the Commonweaith Government
and South Australian Government. However, it would be essential in such a joint
office that consistent practices be adopted in respect to Aboriginals and non-
Abortginals and this ‘would be a matter for negotiation between the Aborxgmal
Legal Rights Movement and the Legal Services Commission. - :

417 'While the establishment of a joint office at Ceduna can be supported on
the grounds that the town is not large enough to justify separate offices operated
either by the Abongmai Legal Rights Movement or the South Australian Legal
Services Commission, it is desn‘able to maintain the independence and separateness
of the legal services in places which are large enough to support two separate
services, although this need not preclude close co-operation between the services.

Conclusion

418 Both Aboriginal and non-Aboriginal legal agencies are subject to funding
restraints which inhibit their capacity to meet demands for legal aid. The legal
aid commissions are structured and staffed to provide legal aid in areas where
the Australian population is concentrated. They are based in the capital cities
and their activities are predominantly directed fowards meeting the legal needs
and demands of the urban population. The accessibility of alternative legal aid
services to the Australian population (both Aboriginal and non-Aboriginal) in
non-urban areas is iherefore severely limited and the presence of the Aboriginal
legal services in these areas is of paramount importance. Because the Aboriginal
legal services” client population is predominantly located in non-metropolitan
areas, it is reasonable to suggest that their operations should be directed primarily
towards meeting the legal needs of Aboriginal people in rural areas. While the
Aboriginal legal services’ activities have significantly increased Aboriginals’ access
to legal aid in all areas including rural areas, evidence presented to the Com-
mittee during the course of the inquiry has clearly revealed that the legal needs
and demands of Aboriginal people in rural areas are still not bemg adequately
met in either the criminal or civil jurisdictions and that there is a need for the
Aboriginal legal services to further decentralise their operations.

419 The Committee recognises the very real benefits of an identifiably Aboriginal
organisation providing legal assistance to all Aboriginals and appreciates the
Aboriginal legal services’ concern and reservations about the ability of alternative
* legal aid agencies to meet the special needs and demands of Aboriginals for legal
aid. However, it considers that the Aboriginal legal services’ limited resources
can be better employed by making more effective use of alternative legal aid
agencies where these are available. The savings thus gained would allow the
services to extend their coverage of rural areas where the needs of Aboriginals
are being less adequately met and where Aboriginals have the least access to any
form of legal assistance. The accessibility and acceptability of alternative services
to Aboriginal people could be significantly improved by increasing co-ordination
and co-operation between different agencies and within the whole legal aid
structure. In this respect the Aboriginal legal services have an important role to
foster awareness among alternative legal services of the special legal needs of
Aboriginals with a view to making these agencies more accessible and responsive
to Aboriginal people. They also have an important role to play through the pro-
vision of community legal education to their Aboriginal clients to ensure that
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Aboriginals understand the full range of legal services available from alternative
legal agencies.

420 The Committee suggests that initial steps to utilise alternative legal agencies
should entail the establishment of co-operative arrangements between the res-
pective Aboriginal legal services and those agencies which are responsible for the
delivery of legal aid services within their own State or Territory. Such co-operative
arrangements should seek to eliminate duplication of services wherever possible,
particularly in respect of solicitors’ court appearances in routine casework. There
may alsc be some merit in reaching a co-operative arrangement for the temporary
transfer of staff between the organisations. This would enable staff from alternative
legal agencies to familiarise themselves with the particular legal needs and
demands of Aboriginais and the scope of the Aboriginal legal services’ operations.
Aboriginal legal service staff temporarily transferred to another legal agency could
familiarise themselves with the service’s range of activities, assess the extent to
which the programs and resources of the organisations can be rationalised, and
establish effective liaison between the organisations.

421 The Commiitee recommends that:

» the Aboriginal legal services enmter into special co-operative arrangements
with State and Territory legal aid commissions and other legal aid agencies
so that legal aid resources can be rationalised, particularly in rural areas and,
if necessary, seek the assistance of the Minister for Aboriginal Affairs and
the Attorney-General in aitaining these objectives;

@ when assistance is sought by the Aborigingl legal services, the Minister for
Aborigingl Affairs and the Attorney-General intervenme om behalf of the
Aboriginal legal services and provide such assistance as is necessary o
ensure that co-operative arrangements between the Aboriginal legal services
and legal aid commissions and others are established and maintained; and

s the Aboriginal legal services make more effective use of aliernative legal aid
services by encouraging Aboriginal people to use such services, particularly
in metropolitan areas where alfernative services are most readily available,
and that the Aboriginal legal services direct resources towards meeting
currently unmet legal needs of Aboriginal people in rural areas where
alternative sources of legal aid are not available. ;
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14. Community Pammpatmn in the Delnvery of Aborigmal Legal
~Aid

Copimunity participation and control :

422 The extent to which the Aboriginal legal services provide for commiunity
representation in the management of the services varies considerably both in
theory and in practice. All Aboriginal legal services are incorporated associations
pursuant to the respective State and Territory association incorporation Acts and
Ordinances. Their objectives and rules and regulations of management and
operation including conditions relating to community representation are set out
in constitutions and/or memoranda and articles of association.

Membership of Aboriginal legal services

423 Membership of Aboriginal legal services is open to all Aboriginals but is
not a requirement for obtaiping assistance from the services. Only a limited
pumber of Aboriginal people formally join the legal services or attend their
meetings, Most legal services provide for the collection of a nominal membership
fee although this is rarely enforced. While members have the right to speak and
vote at meelings, in most cases lack of membership status does not preciude
participation in meetings. Membership of most Aboriginal legal services is also
open to non-Aboriginals who are honorary members. They are not normally
allowed to vote although they may speak at meetings. Honorary members are
usually persons who have rendered or agreed to remder legal or other services
or who have shown an interest in the Aboriginal legal service. Some legal services
provide for a third category of membership described as associate membership
which is open to any organisation, association or person that supports the aims
of the legal service. Delegates from such organisations are usually restricted to
two. :

Aboriginal legal service councils

424 - 'The internal management of Aboriginal legal services is the responsibility
of the Aboriginal people. The governing body of the Aboriginal legal service is
the council which consists of a president and/or chairman, secretary, treasurer
and other councillors. Council membership is usually restricted to Aboriginals
although the Aboriginal Legal Service of Western Australia, the Aborigines and
Torres Strait Islanders Legal Service and the Aboriginal Legal Rights Movement
have provision for non-Aboriginal councillors, In Queensland at least half the
councillors must be Aboriginal and in South Australia at least two-thirds must
be Aboriginal. Some councils invite honorary members and advisers to attend
council meetings or the annual general meetings of the legal service and speak
on any matters which the council thinks fit. Advisers and honorary members are
not entitled to vote or move or second any motion at council or service meetings.
The size of legal service councils varies but provision is made for minimum and
maximum numbers of members. Rules relating to quorums for meetings, ter-
mination of membership, filling vacancies, special meetmgs management of
funds, appointment of auditors, and so on are prescribed in the legal services’
constitutions and memoranda and articles of association.

425 C()uncq members of most Aboriginal legal services are elected at annual
general meetings and hold office until their successors are elected. However,
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councillors of the Aborigines and Torres Strait Islanders Legal Service are elected
by members of the Service’s seven district committees. Employees of the legal
services are excluded from legal service councils, This is a recent condition
introduced by the legal services to avoid problems arising from members’ conflict
of interests. Councillors are normally paid nominal sitting fees and/or are assisted
to attend meetings. They may also be compensated for loss of wages where
appropriate,

426 The councils are responsible for both management and pollcy of the legal
services. The memoranda and articles of association of the legal services empower
them to carry out the services’ objectives, determine policy matters, and supervise
the operation of the service and any person acting on its behalf. Councils are
responsible for the appointment and dismissal of staff and for determining terms
of employment and rates of remuneration. In some cases individual council
executive members (president, secretary or treasurer) may suspend an appointed
member of staff; this is subject to the decision of the council. Councils may also
pass resolutions and make such by-laws as they deem expedient for carrying out
the objectives of the services. These are subject to confirmation at the sexvice’s
next anmual general meeting, :

Executive comumitiees

427 Most Aboriginal legal services Ieave the routine managemen{ functions to
a smaller elected commitiee of the council, The executive committee usually
comprises the president and/or chairman, secretary and treasurer of the council.
For many services this is the most practical and economical way of organising
the administration of the service, ‘particulasly - -when members of the council are
dispersed throughout the State or region and can therefore meet iess frequently
than the smailer executive committee,

Aborigines and Torres Strair Islanders Legal Serwce (Qld) Ltd

428 The most administratively decentralised and representative Aboriginal legal
service is in Queensland. Next to the Aboriginal Legal Service of Western
Australia, -the Aborigines and Torres Strait Islanders Legal Service is the largest
legal service in ‘terros of client population and -geographical ‘coverage.: The
Aborigines and Torres Strait Islanders Legal Service has divided the State into
seven areas to facilitate the delivery of legal aid. Each area has a regional office
and - district ‘management committee which is responsible for the operation of
the Service within its specific area. The district commmittees are elected by regis-
tered members of the Legal Service whoe reside in the respective areas. The com-
mittees consist. of not less than 11 and not more than 17 members, a majority
of whom are Aboriginals and Islanders. The district committees eléect from amongst
their members an executive of four (chairman, vice-chairman, secretary an&
treasurer); three of whom are also elected State councillors.

429 The State council is the govermng body of the Aborigines and Torres Strait
Tslanders Legal Service and meets twice yearly, Only members of district commit-
tees are eligible for election as State councillors. The council elects a four member
State executive annually which acts on the council’s behalf between council
meetings. Executive members of the State council are ex officio members of
each district committee. The executive meets six to eight times a year. The
Service’s central ‘office is located in Townsvﬂle and not in the States capltal as
is the case with the other: State-wide services. '
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430 The operation of the district committees js governed by terms of reference
issued by the State council. The State council may establish district committees
‘within any region of the State to fulfil the objectives of the Legal Service. Mem-
bership, powers, duties and terms of reference are laid down in the resclution of
iexecutive council establishing ‘such committ¢es and may be varied from time to
time as the executive council thinks necessary. District commitfees are autono-
mous in most respects but are bound by policy guidelines issmed by the State
council in relation to such matters as client contributions, use of private solicitors
and other legal ‘aid schemes, and transport policy. No member of a district com-
mittee, the State council or the executive is permitted to be a permanent employee
of the Legal Service or receive any remuneration for carrying out duties as a
State councillor or district committee member. Members are, however, reimbursed
such ‘expénses as travel and loss of wages Wthh mlght be 1ncurred in their
capamty as commnttee or councﬂ members.

South Caast Abongmal Legal Servzce Lid

431 The memorandum and articles of association of the South Coast Aboriginal
Legal Service provide for the next highest degree of community representation in
the mandgement and operation of an Aboriginal legal service. The region covered
by the South Coast Legal Service is also divided into areas each of which has
a management committee consisting of representatives of all Aboriginal com-
munities in the area. Management committees hold regular meetings which
are open to all members, However, only members of the management committee
may speak and vote at such meetings. The Service’s memorandum and articies
-of association require that meetings of the management committes be publicised
by the secretary of the management committee and held in centres accessible
‘to all communities within the area.

432 Each management committee is entitied to appoint four of its members
to act as directors of the Service for the ensuing year and to reprusent it at
«directors’ meetings. Three members of the Board of directors comprise an
executive which is responsible for the administration of the Service. A small
amount of financial assistance is provided from time to time to assist members
.of the board of directors to attend board meetings, which are normally held on
a quarterly basis. It is interesting that while the memorandum and articles of
.association of the South Coast Aboriginal Legal Service provide for the Service
-to be one of the most representative organisations, an Aboriginal community
-within its jurisdiction has made a request to establish a separate legal service.

~Other Abor:gmal Iegal services

‘433 .. The administration of the other legal services 1nc1ud1ng the smaller orgams—
.ations in the Northern Territory and New South Wales is highly centralised. The
management tends to be dominated by urban Aboriginals who invariably comprise
.a minority of the services’ actual and potential client population. For example, the
majority of the managerial staff of the North Australian Aboriginal Legal Aid
‘Service are residents of the Darwin area where the Service is located but which
contains only 15% -of the client population. It is significant, however, that the
«Central -Australian Aboriginal Legal Aid Service which has recently attempted
-to facilitate the attendance of traditionally-oriented Aboriginals at annual general
meetings now has greater representanon of traditionally-oriented Abongmals on
“its council. : : .

133




434 “The Aboriginal Legal Service of Western Australia is one of.the most
administratively ‘centralised organisations. Although it has established ten regional
branch offices in addition to its central office in Perth, it has only established two
pominal management commitiees outside Perth. Both are located in . the
Kimberleys and are consultative committees only, consisting of three Aboriginals
who are honorary field officers. The committees only meet three to four times a
year to advise the local Service solicitor about the operation of the Service and
problems encountered in their respective areas. Most members of the Aboriginal
Legal Service of Western Australia reside in the Perth metropolitan area, most of
the Service’s meetings (including the annual general meeting) are held in Perth,
and members of the executive committee who are elected at the annual general
meeting are normally all residents of the Perth area. The Service does not see
the provision for community representation in the management of the Service as
a matter of high priority and has not been prepared to aliocate resources fo
facilitate representation from areas outside Perth. It stated in evidence that with
additional funds it would establish sub-committees in various regions such as the
Kimberleys and the Pilbara.

435 Similar features are apparent in other Aboriginal 1ega1 services. Executive
councils are generally dominated by urban Aboriginals. Meetings are mainly held
in the cities and atiended predomicantly by urban Aboriginals. Few services
provide for community participation through regional management committees
as in Queensland. Consequently, representation of areas outside the metropolitan
area is left to chance and the ability of Aboriginals in outlying areas to attend
important meetings to vote for their representatives. There are exceptions. For
example, the South Australian Legal Rights Movement’s constitution provides
for the Movement to co-opt people from Aboriginal reserves to attend its meetings.
According to the coastitution, an Aboriginal community is entitied to appoint
two persons to represent it on the council for a ferm the community thinks fit
with the same voting rights as ordinary members of the council. In practice this
does not happen as few have the means to attend such meetings and the Move-
ment does not assist them to attend. The council has only three members who
are not residents of the Adelaide area and these three members are from Port
Augusta.

Attendance at meetings

436 Some services advised the Committee that they go out of their way to advise
communities of annual general meetings and other meetings but that few send
representatives. This is again largely because their members are widely dispersed
throughout the State or region and do not have the means to attend. The legal
services are unwilling to provide transport or financial assistance and most
meetings are held in places far removed from the communities. It was suggested
that although most organisations make provision within their budgets to mest
travel and accommodation expenses of commitiee or council members and this
is an expected and accepted part of an organisation’s expenditure, there is a
tendency for Aboriginal legal services to feel obliged to run their organisations ‘on
the cheap’. For example, the North Australian Aboriginal Legal Aid Service
stated that often isolated communities are not advised of meetings because
financial constraints prevent it from complying with communities’ -requests for
transport to bring their representatives to meetings. Many isolated communities
within the jurisdiction of the Norih Australian Aboriginal Legal Aid Service are
inaccessible except by aircraft, Where they are serviced by reads, the roads are
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genera}ly impassable during the wet season. It is therefore not possible for the Ser-
vice to make transport arrangements te bring isolated community representatives
to annual general meetings similar to those made by the Central Australian
Aboriginal Legal Aid Service whereby Aboriginals are transported to Alice
Springs in buses and community trucks. These differences are reflected in the
North Australian Aboriginal Legal Aid Service's urban dominated council and in
the greater representation of traditionally-oriented Aboriginals from isolated com-
munities on the Central Australian Aboriginal Legal Aid Service’s council.

437 There is a need for Aboriginal legal services to consider setting aside
funds to meet the travel expenses of representatives of the nom-urban client
population who are entitled to attend council meetings and the annual general
meeting. It was suggested by one legal service representative that consideration
should be given to holding council meetings less frequently to minimise costs.
There aiso seerns to have been a tendency for legal services to assume that
because Aboriginal people in isolated areas have not attended annual general
meetings in the past, they have no interest in doing so. The greater attendance by
noni-urban Aboriginals at annual general meetings held in locations outside the
metropolitan areas shows that this is not the case.

438 Some of the Aboriginal legal services have held annual general meetings
outside their central office areas. The Aboriginal Legal Rights Movement has
held one meeting at Port Augusta and the Redfern Legal Service held its Iast
annual general meeting at Walgett. Last year the Central Australian Aboriginal
Legal Aid Service held a special annual general meeting at Ti Tree. The meeting
was attended by over 450 members in contrast ‘with previous attendances of
approximately 150 at annmal geneml meetings in Alice Springs. A new executive
was elected and the previous executive was criticised for not taking into account
the views of more remote communities. On this occasion the Aboriginal people
from outlying areas demonstrated that while they are not immediately able o
exercise control over the Legal Service, they are capable of making their opinions
known at the appropriate time. While the Commitiee acknowledges that travel
costs to and from country areas are high regardless of where meetings are held, it
considers that equitable representation of Aboriginal communities within a legal
service’s jurisdiction is essential if the services are to meet their goals,

Need for greafer commuﬁi&y representation

439 Tt was suggested that differences of opinion about priorities and methods
of operation will manifest themselves regardless of the size of legal services. It is
therefore essential that Aboriginal legal services be structured so that they can
_'propeﬂy take into account the varying legal needs and demands of Aboriginal
people in urban areas, country towns and isolated Aboriginal communities, This
can best be achieved by providing for greater representation at the community
Tevel in the managen}ent of the legal services., Effective representation is necessary
_zf legal services are to meet their objectives regardless of whether the organisation
is small or large and is in many respects a more important issue than the issue
cnncemmg the merits and demerits of smaller regional services and hrge State-
wide services.

440 Aboriginal legal services ‘also need to ensure that the services are not
-dominated by one group. Problems arise when particular groups or families feel
they are being excluded, intentially or unintentionally, from the legal service and
that otfher groups are receiving preferential treatment. It was suggested that
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internal dissension and internal factions will always be a problem in such services.
Different groups compete, for the allegiance of the Aboriginal community, par-
ticularly in urban locations, with the legal service providing a base for their
operations and there have been occasions when competing interest groups have
attempted to take control of legal services. The Committee considers that adminis--
tration by a united and representative executive should minimise the occurrence:
of faction fighting within legal service organisations.

441 The Committee believes it is important to ensure that Aboriginal people
are aware of their capacity to influence the managemeni and operation of
Aboriginal legal services by exercising their right to elect community represen-~
tatives to legal service councils. Prisoners at the Goulburn Training Cenire who-
gave evidence to the Committee were generally uninformed or misinformed
about the management and operation of the Aboriginal legal services, They
-appeared to be under the impression that Aboriginal legal aid is provided through
a single national orgaumisation appointed and run by governmeni rather than
through separate legal ‘services in each State and, in the case of New South
Wales, through four separaie organisations servicing defined areas. They were:
unaware that legal service staff are appointed by Aboriginal people and that
Aboriginals are entitled to vote at aonual gereral meetings to elect council
members of the Aboriginal legal service which is responsible for the delivery
of legal aid in the area in which they normally reside. There are other advantages.
in promoting the attendance of more Aboriginal pecple at legal service meetings,
particularly annual general meetings. Criticisms of the management or. operation
of the services can be brought to the attention of council members, Legal staff
also have the opportunity of making known to their clients the constraints within:
-which they are compelled to operate and problems they encounter in the delivery
of legal aid.

442 The Committee strongly believes the successful operation of Aboriginal
legal services depends largely on the extent to which Aboriginal groups and
individuals within each service's jurisdiction are represented in the management
‘of the service. This principle is fundamental to the successful delivery of any
service to “Aboriginals -and the premise upon which the ‘Government’s policy
of self-determination is based. The Committee sees considerable merit in the
type of organisation developed by the Aborigines and Torres Strait Islanders
Legal Service in Queensland and provided for in the constitution of the South
Coast Aboriginal Legal Service where legal services are responsible for the
delivery of legal aid over a large geographical area, particulatly in respect of the
provisions for small local representative commitiees to control the activities of
the legal services in each committee’s area. The establishment and organisation
of local committees requires considerable diplomacy and skill and their autonomy
and relationship with the central office are difficult issues. Ideally, such com-
mittees should be given maximum autonomy to select and dismiss staff and
make decisions affecting the delivery of legal aid in their respective areas. They
should also be entitled to fair representatlon on the State or reglonal body of
control and be assisted to participate in such mectmgs While in theory the
organisational structure developed by these two services appears to provide for
effective commumty participation in the legal services’ activities, evidence indicates
that these services have not been without administrative pro'blems and have, on
occasions, been subject to criticism by Aboriginal groups for concentrating their
activities in certam areas at the expense of other areas w1thm their junsdxctlons
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State or regmmal organisations?

443 In most of the States—Queensland, Western Australia, South Australia,
Victoria and Tasmania—Iegal aid is delivered through a single legal service.
‘These legal services are large centrally organised bodies which attempt to provide
legal aid to all Aboriginals within the respective States, usually through a network
of smaller branch offices. In New South Wales and the Northern Territory legal
aid is delivered through multiple services: New South Wales bas four separate
Aboriginal legal services and the Northern Territory has two. These services are
regionally based orgamisations which provide a service to a smalfer number of
people in a defined area within the State or Territory. The Pitjantjatjara Legal
Service provides a limited service to. the Pitjantjatjara people in the Northern
‘Territory, South Australia and Western Austraha and differs in its role from the
other legal services.

444 Ideally, the jurisdiction of Aboriginal legal services should be based cn
clearly defined criteria such as the size, composition and distribution of the
‘Aboriginal population; the geographical accessibility of different areas; the avail-
ability of alternative services; the frequency of court sittings; the legal service’s
proximity to Aboriginal communities; and the demonstrated needs and -demands
of ‘the client poputation for legal aid. The areas of responsibility of the Central
Australian Aboriginal Legal Aid Service and the North -Australian Aboriginal
Tegal Aid Service in the Northern Territory have been determined by a practical
geographical - division of “the Territory into two separate jurisdictions for the
delivery of legal aid.  The Pitjantjatjara Legal Service covers the. Pitjantjatjara
homeland: communities and was established to meet the needs ‘and demands of
a particular homogeneous tribal group. The jurisdiction of the Pitjantjatjara Legal
Service has therefore been determined by the area occupied by the Pitjantjatjara
people, The establishment of four autonomous regional legal services in New
Sonth Wales has resulted primarily from specific requests from communities
within the respective regions for separate funding. In some respects, the establish-
ment of separate services in New South Wales can be atfributed to history,
accident, politics and the attitudes of government rather than to geographical or
demographic factors.

445 The New South Wales Regional Office of the Department of Aboriginal
Affairs stated that it supported the establishment of the four autonomous legal
services becanse of the following administrative and policy considerations: the
continuing failure of the Redfern Aboriginal Legal Service to acknowledge the
conditions under which Commonwealth financial assistance was provided; rep-
resentations from Aboriginals concerning the administration of the Redfern Legal
Service and the quality of legal aid; and the establishment of meaningful com-
munity control that would place the responsibility for the sound management of
legal services with the people who benefit directly from their services. Officers of
the Department’s central office stated that there is no firm view on the establish-
~ment of separate services and-that, as funds allow, the Pepartment responds to
Aboriginal initiativeés in the forms of requests by local communities for separate
funding, for example, because of dissatisfaction with their relaﬂons wzth the
central organisation.

Establishment of separate regional legal services in New South Wales

446 Between 1976 and 1978 Aboriginal groups in the south coast and western
regions of New South Wales and the western suburbs of Sydney made rep-
resentations to the Department of Aboriginal Affairs for separate funding. These
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groups claimed that they were not able to participate meaningfully in the affairs
of the Redfern Aboriginal Legal Service and that the quality of legal aid available
to Aboriginals in their areas was suffering as a result. There were claims that the
resources available to the Redfern Legal Service were not being equitably
distributed throughout the Siate region and that some areas were being given
preferential treatment.

447 The Redfern Service admitted that there were many problems in delivering
a satisfactory service in rural areas at the time but argued that this was mainly
because its funds were limited and not because of other reasons. Solicitors who
had been employed by the Service at the time suggested that the conflict between.
Sydney and the country areas was possibly a natural consequence of difficulties
associated with the sudden expansion of the Legal Service from a small branch
office in Sydney to a State-wide organisation run by people with little adminis-
trative experience. They suggested that the sort of problems that arose then might
not arisc now because of greater management experience and expertise and
increased provision for community representation in the Service’s management
structure, '

448 There was some argument concerning the question -of funding the three
additional legal services in New South Wales. It was suggested that the services
received funds over and above those which were subtracted from the Redfern
Aboriginal Iegal Service’s budget. The Redfern Service claimed that had it
received additional funds it would have been able to provide a better service to
the communities which subsequently established separate legal services. However,
as the level of funding for the delivery of legal aid in New South Wales did not
increase significantly with-the establishment of separate services, the Redfern
Legal Service’s claim cannot be substantiated. In fact, the amount of funds avail-
able to meet demands for'legal aid may have decreased in real terms as the
establishment of the three autonomous services necessarily resulted in the com-
mitment of additional funds to meet the administrative overheads of these
organisations. The Regional Office of the Department of Aboriginal Affairs stated
that while the establishment of separate legal services with members and directors.
drawn from the service area has ensured that local communities are aware of the
organisations’ management policies and have a direct role in framing them, the
{mplementation of the policy of self-management in the delivery of legai aid
does have a financial cost-as a higher proportion of funds must necessarily be
expended on administrative costs. The Regional Office has not been able {o assess
whether the benefits of local community control offset the higher administrative
costs of a system of autonomous legal services. .

449  Certain pmblems have arisen as a result of the establishment of separate
legal services in New South Wales. These problems are ‘mainly administrative
and relate to definitions of boundaries and responsibility for cases proceeding
to superior courts. The areas of responsibility of the respective legal services were
nagotiated at a conference of Aboriginal legal services convened by the Depart-
ment of Aboriginal Affairs Regional Office in March 1978, The boundaries were
‘based on petty sessions districts and attempted to provide forr Abong;na] com-
munities within these areas.

450 In addition to defining the boundaries, operational guidelines were estab-
Iished providing that responsibility for an Aboriginal client charged with an offence
falis to the legal service responsible for that particular petty sessions district regard-
ess of the client’s normal place of residence; and if a case is taken to a higher
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court, the legal service which initially handles the matter should undertake the full
conduct of the case. It was agreed at the conference that co-operation and liaison
between each service and with other legal aid agencies shoud be promoted io
ensure that all clients receive assistance from one service or another. The Depart-
ment of Aboriginal Affairs concluded that to date the operational gmdelmes
appear to have been implemented satisfactorily.

451 The Committee received evidence to the contrary. At least five requests
have been made for the establishment of additional separate legal services in New
South Wales since 1978. Four of these requests have come from areas within
the jurisdiction of the Redfern Legal Service and one from within the jurisdiction
of the South Coast Aboriginal Legal Service, They are Kempsey, Tnvereil, Lismore,
Newcastle and Bega. Agitation for the establishment of further reglonal services
reflects dissatisfaction with the operation and management of the cxisting services
and indicatés that some communities consider their legal needs are not being
adequately met under ems’ung arrangements.

452 The New South Wales Regxonal Office stated that although the establish-
ment of regional legal services has ensured local community participation in
management pohmes and direct accountability to local communities, it has not
prevented the services from encountering financial and mapagement difficulties.
Nevertheless, it has assisted to a certain extent in resolving these problems because
service ‘directors have become aware that if local problems are not resolved,
membership will hold them directly responsible for any effects such probiems
may have on the availability and quality of legal aid provided by the service.

453 - Most of .the complaints regardmg the implementation of the operanonal
gu_1dehnes relating to the boundaries of responsibility for each service were
received from the Redfern Aboriginal Legal Service. The Service claimed there
is unnecessary duplication in court work in the Sydney metropolitan area. For
example, it asserted that there is gewerally lkittle co-ordination between it and
the St Mary’s and Districts Legal Assistance in relation to attendance at the
Minda Children’s Court at Lidcombe. Files opened for the various clients are
situated in two separate offices and are not casily passed backwards and forwards.
Solicitors representing clients of each of the two separate organisations have on
occasions appeared on the same day at the same court when in fact both defendants
could ‘have been represented by .one solicitor. The Commitice believes that
co-ordination problems of this type can be just as evident within a large legal
office as between different offices and that possibly the unsatisfactory relations
between the Redfern Service and other legal services have exacerbated these diffi-
culties. -

454 The Redfemn Aboriginal Legal Serwce also considered uncertainty exists
regarding the Aboriginal legal services’ responsibilities to inmates of various
gaols; for. example, whether the various Aboriginal legal services shounld be
available. to act for Aboriginals held in the gaols within their own defined arcas
of operation or whether the legal service which represented the client before his
imprisonment ‘has a continuing right and responsibility to protect his interests.
Other criticisms by the Redfern Service related to claims that practical difficulties
arise in respect of clients who live in one area but are charged with an offence
and appear in court in another area. The Service also maintained that because
the -Aboriginal legal services are fragmented within the State a situation has
arisen where one legal service can be played off against another and alleged that
nolice have taken advantage of this situation.
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455 The complaints relating to the. organisation of the legal services in New
South Wales received from the Redfern Service were not.convincing to the:
Committee and instead reflected the Service’s discontent, its .resistance to the
establishment of the three additional services, and a degree of. antagonism
and lack of co-operation that was not evident elsewhere in Australia. For example,.
the Central Australian Aboriginal Legal Aid Service -and the North. Australian
Aboriginal Legal Aid Service do not appear to experience similar problems in
the delivery of legal aid to Aboriginals in the Northern Territory. Similarly, the
Central Australian Aboriginal Legal Aid Service, the South Australian Aboriginal
Tegal Rights Movement and the Aboriginal Legal Service of Western Australia
co-operate effectively to provide a limited legal service to the Pitjantjatjara people.
The Committee believes that as long as the Redfern Service’s antagonistic attitude:
prevails, the lack of co-operation between it and the other legal services in New
South Wales will continue to. affect the quality of legal aid provided to Aboriginal
people in that State. : :

456  Whether the establishment of separate regional legal sezvices in New Soutly
Wales has improved the level of legal representation available or has instead
caused duplication of effort and inefficient use of time and resources is question-
able. As already reported, complaints from Aboriginal prisoners at the Goulburn
Training Centre reflected dissatisfaction with the type of legal service being
provided for Aboriginals in New South Wales and indicated that the establish-
ment of separate services has not necessarily improved or hampered the delivery
of Aboriginal legal aid in New South Wales. The Aboriginal prisoners were im
fact unaware of the existence of the different legal services and were concerned:
only to'receive a satisfactory service. The New South Wales Bureau of Crime
Statistics and Research suggested that in 1978, 39 per cent of Aboriginals were
unrepresented in court in final appearances. The Committee considers there is a
need for further statistical information relating to levels of representation provided
before and after the establishment of the three additional services before it is
possible to assess the effect of regionalisation on the delivery of legal aid in
New South Wales. ' '

Advantages and disadvantages of different structures

457 Tt is debatable whether one structiural model is preferable to and more
cost effective than another as am organisation responsible for the delivery of
fegal services to Aboriginals. There are advantages and disadvantages to both
approaches. _ ' '

458 The scale of operation of a large centrally organised service with 2 network
of branch offices throughout the State allows greater economies in administrative
procedures and business practices. The larger services tend to be based in the
capital cities and therefore have access to other legal agencies and legal facilities
located in metropolitan areas. They are also able to co-ordinate and organise
appeal cases from country branch offices. The ‘client population is large enough
to justify retaining senior solicitors and solicitors with -expertise in the civil
jurisdiction so that the service does not have to confine legal assistance to the
criminal area. The service may also be able to employ additional back-up and
support staff such as social workers or community workers, promote internal
training programs, and undertake research and policy development. State-wide
organisations can exercise a greater degree of flexibility by appointing staff where:
they are most needed, on a permanent or temporary basis, and relocating them
when and where necessary. Because a single organisation is responsible for
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developing .policies and determining priorities which are adhered to throughout
the State, the legal service can adopt a unified approach in its negotxatmns and
consultations with governments and other legal aid agencies. There is minimal
duplication of central office facilities when legal services seek to increase their
coverage and accessmlhty through the establishment of branch offices. Co-
ordination of activities, particularly court appearances, is easier and the organ-
isation provides a wider base on . which branch staff may call for advice and
assistance.

459 These advantages have to be wczghed agamst certain dxsadvantages The
1arger State-wide Abongmal services are nommally urban based and urban
dominated. There is often little opportunity for non-metropolitan Abongmal
communities to participate in management and policy matters. The services are
therefore less aware of and less responsive to the diverse views, interests and
needs of Aboriginal individuals and groups within the State. As discussed
previeusly, this has, intentionally or unintentionally, resulted in greater emphasis
being placed on the delivery of legal aid to Aboriginals in metropolitan areas.
Urban Aboriginals are not ouly articulate and able to make their needs known but
are also more familiar with the range of sérvices provided by the legal services
and more inclined to approach them for assistance. It is also easier for the legal
services to attract apd retain staff (particularly solicitors) in metropolitan areas.
it is also significant that the legal services least able to meet the needs of
Aboriginals in outlying areas, particularly for legal assistance in criminal matters,
are the State-wide organisations which have a heavy concentration of staff and
resources in the capital cities such as the Aboriginal Legal Service of Western
Australia, the Aborigines and Torres Strait Islanders Legal Service and the
Aboriginal Legal Rights Movement. Further disadvantages of State-wide
organisations relate to travel by both staff and council members to and from
country aréas which is costly and time-consuming. The cost of providing a tele-
phone service to branch offices and clients throughout the State is also high for
siich organisations.

460 . Smaller regional Aborlgmal legal services have ]1m1ted potential for
economies of scale and variations in approaches to the delivery of legal aid may
may create difficulties in co-ordinating activities with other services. The smaller
the legal service the less scope there is for employing staff -with expertise in areas
other than criminal law. The services do not have ready access to legal facilities
available in major city centres such as court registries, hagh courts, children’s
courts and small claims courts.

461 The main advantage of establishing smaller, sep'cuate Aborxgmal legal ser-
vices is that they are closer to the client population and therefore more able o
facilitate the access of Aboriginals to legal aid and their participation in the
organisation and management of the legal service. The smaller legal services
therefore tend to be more responsive to the legal needs and demands of
Aboriginals within their jurisdiction. Large areas such as those covered by the
State-wide legal services often comprise disparate groups of Aboriginals who may
not closely identify with each other and fee! little sense of communal purpose.
In this respect the establishment of local community-based services would be more
effective, This is particularly so where tradltlonaﬁy—onented Aboriginal communi-~
ties form homogeneous tribal groups. It is significant that initiatives have already
been taken in the Northern Terntory to establish separate land councils represent-
ing the interests of different ‘nations’ in the area. Smaller legal services expend
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considerably less in travel and telephone costs as they operate w1th1n more lumted
geographwal areas.

462 There have been a number of requests for the establishment of separate
legal services. Requests made knowa to the Committee have come from those areas
in New South Wales previously referred to in this chapter, from Tennant Creek
in the Northern Territory, and from the meberleys and the Pilbara in Western
Australia. Existing legal services have also sought funds to increase their
acecessibility and effectiveness through the establishment of branch offices.

463 In the Northern Territory the establishment of two separate legal services
has been successful primarily becauge there is willing co-operation between the
services and agreement that the division of areas of junsdlct:on between the
services is the most reasonable and appropriate way to organise the delivery of
legal aid in the Northern Territory., While the creation of four separate services
in New South Wales appears to have been less successful, the Committee believes
that some of the problems brought to its attention could be avoided through
greater co-operation and co-ordination between the legal services. It considers if
this approach is accepted' and funds are made available to other Aboriginal
community groups in New South Wales to establish local iegal services, it may be
'neeessary to review the boundaries of all the legal services in New South Wales
in order to rationalise the delivery of legal aid throughout the State.

Other proposals

464  Alternative structural approaches to the delivery of legal aid to Aboriginals
were presented to the Committee. The National Aboriginal Conference proposed
three levels of control and direction, namely area committees, State executive
councils and a national co-ordinating council. It was envzsaged that the area
committee would comprise Aboriginals from all areas within its region elected for
a finite period. It would meet regularly to determine local Aboriginal legal service
policy and strategy and would elect a certain number of members to serve on the
State executive council. The Conference’s proposal to establish area committees
is similar to the structure in Queensland. Members from each State executive
council would be elected to a national co-ordinating ‘council.” The Conference
considered this structure would provide appropriaste checks and balances and
ensure that legal services were not fragmented.

465 The Department of Aboriginal Affairs New South Wales Regional Office
expressed support for the establishment of numerous independent legal services to
provide Aboriginal communities with the opportunity for direct participation in
their management. It considers the most desirable organisation of the Aboriginal
legal services would be a series of services responsible for managing their own
affairs at a local level but which would operate as part of a confederation at the
regional level. The confederation of services would conduct negetiations contcern-
ing policy on behalf of all of its branches and retain senior counsel for cases
proceeding to superior courts. The services couid reduce their operational over-
heads by purchasing goods and services as a unit, but still retain their right to
allocate financial resources at the local level.

Dé__h’very. of legal aid through éepamte regional services

466 The Committee believes there is a need for a network of legal aid offices
throughout the country, even at the expense of metropolitan services, supple-
mented where necessary by the appointment of honorary field officers in small,

142




isolated communities and that this approach is necessary and appropriate for the
delivery of legal aid to the widely dispersed Aboriginal population. The main
objective must be to ensure that legal services are provided where the need exists
and in a way which conforms to the wishes of the local community, This objective
can be met by the establishment of separate regional legal services or by the
extension of existing legal services through branch offices respousible to lccal
management committees.

467 It is the Committee’s view that the development of separate regional legal
services Is the most effective way to improve the access of Aboriginals to legal aid
because they provide for greater community participation and control and because
each legal service is directly accountable to the Jocal community it serves, While
the initial cost of establishing separate legal services may _exceed the cost of
expanding the coverage of established Abongmal legal services by setting up
branch offices, the Comumittee believes that in the long term smaller regional
services will prowde the more effective legal service, particularly to those
Abongmal people in rural areas whose access to legaI aid is presently most limited
and whose need for a specialised legal service is greatest It is possible that in
someé circumstances the establishment of separate services may not be viable and
alternative facilities such as branch offices should be provided in such a way as to
ensure that the service is dn'ectly accountable {o the local commun:ty lt serves.

Pitjantjatjiara Legal Service

468 * Prior to 1973 little if any legal advice was available to the Pitjant]at]ara
communities. Indeed few communities existed as such 'as most ;Aboriginals in the
Pitjantjatjara homelands area lived in larger settlements and missions. There was
some improvement in the access of the Pitjantjatjara people to legal representation
following the establishment of the South Australian Aboriginal Legal Rights
Movement, the Central Awustralian Aboriginal Legal Aid - Sexvice, and the
Aboriginal Legal Service of Western Australia. Today, Aboriginal legal service
representatives from Adelaide, Alice Springs and Kalgoorlie make infrequent
visits to these areas. The South Australian Aboriginal Legal Rights Movement
provides representation for Aboriginals appearing before a South Australian
magistrate who visits the Pitjantjatjara area three times a year.. All other magis-
trates’ coutt matters and -all superior court matters are dealt with in regional
.cenires distant from the Pitjantjatjara couniry. The legal assistance provided hy
the Aboriginal Legal Rights Movement is fragmented and inadequate. No satis-
factory relationship has developed between the solicitors and the client
Pitjantjatjara communities because of language and- cultural barriers and the
mfrequency of visits to the area. The same problems arise in respect of vmtmg
legal service solicitors from Alice Springs and Kalgoorlie.

469 Problems in meeting the legal needs of the Pitjantjatjara people arise not
only from their remoteness from the centres of the various State legal systems but
also from the fact that -the State boundaries trisect the region. Because the area
covers three legal jurisdictions, it is subject to different policies, laws and practical
-application of the law. Some difficulties are experienced by solicitors in being
. admitted to practice in the three jurisdictions. In spite of these problems, a
- measure of success has, however, been achieved in expiaining 1o the Pitjantjatjara
peopie the roles of the police and the courts.and in ensm‘mg that cnmmal charges
- are dealt with locally where possible.

470~ Pitjantjatjara delegates to the 1976 annual general meeting ‘of the Central
~Australian Aboriginal Legal Aid Service expressed dissatisfaction with “the
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frequency and quality of service provided to them. The Service had previously
been reluctant to provide legal assistance in areas beyond the State borders partly
because of difficulties arising when Northern Territory solicitors appeared in South
Australian courts and partly because their staff numbers were insufficient to meet
the needs of Abomgmals within their own area of responsibility. Alice Springs is,
however, the main regional centre for most Prtjant}at;am communities and the
Central Australian Aboriginal Legal Aid Service continues to undertake a
considerable amount of court representation work on behalf of Pitjantjatjara
people who have committed offences while in the Northern Territory. -

471 By 1976 it became apparent that the South Australian, Western Australian
and Northern Territory legal services could not provide satisfactory legal assist-
ance for the Pitjantjatjara people. The Pitjantjatjara communities formed a council
of representatives which held its first meeting at Amata (South Australia) in July
1976. The council was incorporated in February 1977 and assumed responsibility
for community development and administration. The council repeatedly requested
funds from the Commonwealth Government to employ a solicitor to cater for
their legal needs, especially in relation to their pursuit of land rights in South
Australia and, Western Australia (land nghts had earlier ‘been granted in the
Worthern Territory).

472 Tate in 1978 the Commonwealth Govexnrncnt made these funds available.
The Pitjantjatjara Legal Service is not funded with the expectation that it will
fulfil the functions: of Aboriginal legal services operating elsewhere. It is a con-
dition of its grant that the Service be responsible for advising the communities
and- negotiating with govermments in land rights matters, and assisting - the
Pitjantjatjara Council in the administration of lands granted to the communities.
The Council has asked- the Legal Service to undertake other matters but limited
resources have prevented it from expanding its operations. The Central Australian
Aboriginal ‘Legal Aid Service, the Aboriginal Legal Rights Movement and the
Aboriginal Legal Service of Western Australia attempt to meet the other legal
needs - of th;ant;at}ara communities, particularly the needs of individual
Aboriginals. - :

473 The Commrctee believes that the South Australian, Western Australian and
Northern Territory Aboriginal legal services are unable to meet the legal needs
of the Pitjantjatjara people. It is important that the Pitjantjatjara people have
agcess to a single legal service which is attuned fo their special needs and with
which they can develop a relationship based on familiarity and trust. Evidence
points to the need for such a service to provide a wider range of legal aid than
is. currently available from the Pitjantjatjara Council’s legal office. It is also
important that legal advice and assistance be more readily accessibie to the
Pitjantjatjara people than is presently the case. This could be achieved by
appointing field officers selected from communities within the region.

474 ‘The Committee is concerned that if an expanded legal service is directly
controlled by the Pitjantjatjara Council rather than a separate legal service council
‘elected by member of the communities, p-robléms could be encountered insofar
“as the Pitjantjatjara Council’s interests may be given priority over the interests
of individual community members. The Pitjantjatjara Council has its proper role;
however, the Committee believes the risk of wndue influence or pressure from the
Council on legal service staff would be minimised if the proposed legal service
for the P1t3antjat]ara people operated independently of the Pitjantjatjara Council.
The - legal - service’s - constitution could, however, provide for the Council to
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exercise control over the service in matters affecting land rights issues and the
management of their land. The Committee considers this is an area which
warrants further careful consideration and planning by the Pitjantjatjara Council
and governments to ensure that the Pitjantjatjara people have access to iegal
advice and assistance in all areas of the law. :

475 'The Committee recommends that the Depariment of Aboriginal Affairs
consult the Pitjantiatiara Council and Pitjantjatjora people to determine the most
appropriate way of organising the separate delivery of legal aid to Aboriginal
people in the Pitjantjatjara traditional homeland communities and that it provide
necessary assistance to the Pitjantjatjara people for the establishment of a legal
service which will provide a fuil range Of legal services to rhem : s

’Vianagement of Aborxgmal Tegal services

476 'The day-to-day management of Aboriginal legal services is conducted by
an employed office manager, director or executive officer who acts as the service's
company secrétary. He co-ordinates and administers the activities of the service
and implements decisions made by the council and its executive committee. The
office manager normally works closely with the senior solicitor, senior field officer
and members of the executive committee. In many respects the position of office
manager is the key position in a service and the compstence of its incumbent is
often reflected in the effectiveness of the service’s operation. The executive officer
has wide discretionary powers and is directly responsible to the executive com-
mittee of the governing council. '

Administrative problems affecting efficiency of operation

477 The efficiency of operation of ail the Aboriginal legal services has at some
time suffered from unsatisfactory administration. The Committee’s attention was
drawn to wastage and abuse of service facilities such as vehicles, telephones, travel
provisions and mail services by both Aboriginal and non-Aboriginal staff, and to
problems relating to the conduct and supervision of staff members. Poor admini-
stration has also been reflected in inconsistency in attitudes towards staff and
their functions; failure ‘to ‘provide adequate direction and guidance to staff in
the performance of their duties; disorganisation of offices and ill-defined lines of
control resulting in ineffective communication between staff, especially between
solicitors and executive officers; and imability of execulive officers to delegate
responsibility. The legal services are comscious of criticisms which have been
levelled against them concerning the misuse of facilities and the inadegquacy of
management controls and state they have implemented, or are in the process of
implementing, proper checks and controls.. Generally, there appears o have
been  a -sieady improvement -in management and budgeting procedures as
Aboriginal people have gained managerment experience and expertise.

478 Criticisms have alsc been levelled at the services concerning mismanage-
ment of resources and the effect this has had on the conduct of legal cases and
the quality of legal representation provided. Judges and stipendxary magistrates
stated ‘that on occasions the attitude and conduct of certain solicitors did not
greatly assist the court or, more importantly, the clients they were representing.
For example, ‘Aboriginal clients were sometimes ~prejudiced by philosophies
adopted by the Aboriginal legal services, ‘particularly when offenders were
advised to plead not guilty in cases where evidence was weighted against them
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and thelr interests might have been better served by entering a plea of guilty.
Most criticism, however, related to the early years of the Aboriginal legal
services’ operation. It was suggested that during this formative period Aboriginal
legal service staff tended (intentionally or unintentionally) to be dominating and
paternalistic towards their clients; that they used the Aboriginal legal services as
a vehicle of protest against the subjection of Aboriginals to the avthority of law
enforcement agencies; and that the operation of the legal services was adversely
affected through the employment of staff with extreme pohtzcai views and
aspirations.

479 The Department of Aboriginal Affairs Regional Office in South Australia
alleged that mismanagement of resources is reflected in poor preparation of
cases and quality of representation provided by the Aboriginal Legal Rights
Movement, The Regional Office also stated that it had received complaints con-
cerning misrepresentation in the securing of bail for apprehended persons;
preferential treatment of clients and some staff members; methods of briefing
cases out; choice of firms briefed; failure of solicitors to appear; excessive. remand
periods of some offenders; protracted execution of ceriain matters relating to
property and loans transactions; and incompetency and misconduct of staff. It
was also alleged that the Aboriginal Legal -Rights Movement was fostering
recidivism not only amongst habitual offenders who -committed serious crimes
but also amongst juveniles, particularly in- remote .communities. This allegation
was in fact confirmed by other evidence offered to the Committee,

480 Many of these complaints were made verbally and informally to the
Regional Office and were not always investigated or substantiated, The Regional
Office acknowledged that complaints regarding some of the matters mentioned
above were in fact rare and referred to particular cases or incidents, Also, many of
the complaints were made by the Aboriginal Legal Rights Movement staff, While
it is understandable that they should wish fo express their concern about short-
comings in the administration and operation of their organisation, it perhaps
would have been preferabte if the matters could have been resolved internally or if
the Movement had obtained assistance and advice from an independent bo_dy
The Movement-had in fact recognised the need for an evaluation of its admini-
stration and efficiency and had earlier approached & member of the judiciary for
assistance in this area, He was unfortunately unavailable and the Movement
failed to follow up the matter by secking assistance from some other suifably
qualified individual or organisation. :

481 There now appears to be a growing realisation by the Aboriginal legal
services that their objectives are better achieved by providing a high standard of
representation for clients, considering each case on its merits and, when appro-
priate, advising clients to plead guilty. Several solicitors stated that they have had
to impose stricter controls on some clients who wish to plead not guilty when
evidence is so strongly weighted against them that their cases cannot possibly
succeed, when clients have refused to provide adequate instructions, or when
fegal advice is ignored or contradicted, Some solicitors have become unpopular
for taking this stand. The view shared by most members of the Bench who con-
tributed to the inquiry is that Aboriginal legal service solicitors are competent
and that their presence during proceedings ensures Aboriginals are on an equal
footing with the rest of the comniunity. Yudges and stipendiary maglstrates have
come to appreciate the specml role played by Abongmal legal services in. the
judicial process. _ .
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Role of legal service councils

482 - Administrative problems experienced by Aboriginal legal services result
not only from the incompetence of individual administrators in the organisation
but also from weak and divided councils which are unable to give their execu-
tive -officers -adequate direction or support when required. In this situation the
potential for inefficiency increases as does the potential for control to pass from
Aboriginals to non-Aboriginals, In some instances non-Abongmal solicitors have
exercised undue influence and control over the services. It is therefore important
that council members be fully aware of their powers and responsibilities and of
the role thiey are expected to play in the administration of the organisation. A
majority of the services have clearly defined the duties and responsibilities of
legal service councillors in their constitutions and/or memoranda and articles of
association. Where such matters have not been included in legal services’ com-
stitutions, it is important that the constitutions be amended to clarify councillors’
duties and responsibilities,

Interference with the solicitor-client relationship

483 The Committee received isolated reports concerning instances in which
Aboriginal legal service management stafl have attempted to direct or influence
solicitors as to how specific cases should be handled. The Committee considers
that Professor Sackville’s comments concerning the functions of proposed Iocal
legal services committees apply equally to the functions of Aboriginal legal service
councils and executive staff. He recommended that:
Fhe policies determined by the committee should be followed by employed solicitors,
. but the decision in a given case should be made by the solicitor to whom the
matter is referred, rather than by the committee . . . Under no circum-
stances should the local legal services commiitee have power to direct professional
stafl as to how a case accepted by the office should be handled: it is vital that there
should be no interference with the normal solicitor-client relationship.!

Allegations of political activity

484 - Gther criticism of the Aboriginal legal services’ management related to the
involvement of staff in matters outside the operation of the organisations, namely
political activities. The Committee believes legal service councils have a responsi-
bility in the management of public funds to provide an unbiased service without
personal, political or sectional interference and to ensure against the use of
resources and facilities for purposes other than for which ‘they are primarily
provided; namely, to assist Aboriginals in need of legal advice, representation or
other legal services, The Department of Aboriginal Affairs reported that it had
no record of a legal service being involved in a concerted way in party politics.
It stated: ‘Naturaily they are very politically aware and they lobby us sometimes
in a political context, and we feel that is appropriate. Sometimes the lobbying
becomes rather intense -but that is part of the process.’

Special management reviews

485 The Victorian Aboriginal Legal Service recently requested the Victorian
Law Society 1o arrange s management review of the Service. The review found
that the responsibilities of various employses in the office needed to be.more
clearly defined and that greater communication and interaction was necessary

3 Commission of Inquiry info Poverly, Legal Aid in Australfa, Research Report, Law and Poverty
Series, Professor R. Sackville, Commissioner, AGPS, Canberra, 1975, p. 180.
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between staff and members of the executive. Duty statémieiits were tequired so
that everybody understood their dufies and responsibilities within the organisation,
to ‘whom they were ‘answerable, and precisely what was expected of them. .

486 Ian 1979 the_ South’ _Austrah_an_ Regional Office of the Department of
Aboriginal Affairs undertook 4 special investigation into the administration of the
Aboriginal Legal Rights Movement, The review téam teported that interpersonal
and interfactional antipathies had overshadowed the objectives of the Movement.
It found that administrative faifings and staff inadequacies cotild be fargely attri-
buted to the absence of comipetent leadership and standing procedures through
the executive down to the administrative level. The review claimed the Move-
ment’s council was inclined to adopt a passiveé role, was reluctant to take initiatives
or make decisions and tended to confine itself to responding to staff grievances
and requests fromn nepotists and other lobbyists seeking special favours or priority
treatment, The review team dlso found that office records were of poor quality,
administrative functions disorganised, and that the attitudes and competence of
some stafl were unsatisfactory. It reported that the quality of service provided in
criminai cases was affected by: (i) the abuse of the service by recidivists and poor
co-operation by clients; (ii) the inexperience on the part of legal staff; (iii) the
ineptitude of field oﬁicers (iv) the inadequacy of the legal staff establishment and
‘excessive workload demands; and (v) podr internal policy on priorities reiatmg
to clients.

487 It is the Department of Aboriginal Affairs’ responsibility to maintain a
menitoring role over the Aboriginal legal services and to ensure their account-
ability for public funds. It is also important that the Department develop a
comprehensive evaluation framework which will enable it to assess the effectiveness
of the legal services for programming purposes. However, the Committee believes
that the Department is not the most appropriate body to undertake special
investigations of the type conducted by the South Auvstralian Regional Office.

488 The Committee accepts that the need for special reviews of the management
and administration of particular legal services may drise from time to time but
‘considers that such special investigations are better undertaken by persons or
organisations independent of government who have considerable expertise in the
administration of a legal aid organisation, for examiple, the Commonwealth Legal
‘Aid Commission, law societies, members of the judiciary, or members of university
taw faculties. In fact, the South Austratian Regional Office itself stated in evidence
‘to the Committee that departmental officers were not qualified to make judgments
on ‘the professiondl conmpetence of legal staff or the quality of legal service
provzded In this respect, it is mgmﬁcau that the proposed investigation into the
operation of the Aboriginal legal services in New South Wales was to have been
undertaken by Mr Justice Wooiten. :

489 The Committee recommends that if and when the need arises for the
management and efficiency of an Aboriginal legal service to be reviewed other
than as part of regular monitoring procedures, the review be conducted by an
independent appointee acceptable to both the Abovwiginal legal service and the
-Minister for Aboriginal Affairs or, in the event of there being a failure to agree,
by a person chosen cokrjointly by the Minister for Aboriginal Affairs or his
nominee, the Aboriginal legal service concerned and the President of the relevant
Law Society or Law Institute in the State or Territory of the Aboriginal legal
service to be investigated (in the case of the Pitjantjatiara Legal Service, the third
party be the President of the South Australian Law Society).
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Empioyment of non-Aboriginal administrators

490 Tt was suggested that administrative 9roblems expenenced by the Abongmai
legal ‘sérvices could be alleviated by the employment of professmnaily qualified
administrators at least until Aboriginal people have acquired ' the necessary
management skills. The ‘majority of the services resist tlis approach. Understand-
any thete is a desire on the part of the Aboriginal community to exercise control
in  administrative matters ummpeded by the influence of non-Aboriginals, Never-
theless, some services have relied on ‘the assistance ‘and advice of non-Aboriginal
employees in the’ management of the service and with a consideiable degree of
success, The constitution of the Aboriginal Legal Service of Western Australia
specifically provrdes for the inclusion of at least two non-Aboriginal solicitors in
the executive committee membership of the council: the principal legal officer in
an ex-officio capacity and two non-Aboriginal honorary members, one of whom is
a solicitor not employed by the Legal Service. The supervision of the day-to-day
work of the Service is conducted by the office manager, together with the executive
field officer and prmmpal legal officer, all of whom are ex-officio members of the
council. This provision was made in the constitution because the Service recognised
-the need for legal representation as well as Aboriginal representation on -the
council. The Committee suggested to the Service that the inclusion of non-
Aboriginal employees on the executive impedes genuine Aboriginal control -and
decision-making. The Service agreed that it would be preferable to have Aboriginal
professional support but, in the absence of such support, some non-Aboriginal
involvement was pecessary and beneficial because it provided other executive
members with a better understanding of the operation of the Service. -

491 The Committee acknowledges that non-Aboriginal representation on
Aboriginal - legal service councils and the appointment of non-Aboriginals to
execultive positions are matters which must be decided at the discretion of each
legal service.- However, it considers that if Aboriginal people are to develop the
necessary expertiseé to manage their own affairs, it is essential that wherever
-passible the -administrative functions of Aboriginal organisations be carried out by
Aboriginals and the executive decisions be made by them. This not only guards
against -undue direction (however well-intentioned) -by non-Aboriginals and
continuing reliance on non-Aboriginal expertise but also enables Aboriginal people
to. assume .responsibility for their actiops. and decisions, It need not {and should
not) preclude a.legal service’s governing body from secking the: advice of non-
Aboriginal ‘professional staff, particularly in matters where the advice of profes-
sionally qualified people may clarify a particular issue or place before the council
additional relevant factors for its consideration.

Need for management traiming

492  One of the major problems facing the Aboriginal legal services is the
scarcity of Aboriginals with formal management training or administrative
expertise. In the past, the burden of running the organisations was usually borne
by one or two people. This was an unsatisfactory arrangement and often resulted
in hostility towards these members. Aboriginals have therefore had to acquire the
necessary skills to manage organisations as large and complex as the Aboriginal
fegal services through experience gained on-the-job and at times through trial
and error. It has taken time to acquire an understanding of the mechanisms for
administering such organisations. In this period mistakes and inefficiency of
operation have been inevitable.
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493 Immeasurable benefits are being ‘derived from'the experience in administra-
tion and management which Aboriginals are gaining through their participation
in the control and operation of Aboriginal legal services. However, without proper
training to equip them to meet. the demands: and responsibilities of executive
positions .in Aboriginal organisations, Aboriginal people will never be able to
exercise .the same degree of control over their own lives as is exercised by others
in society and will have a continuing need for non-Aboriginal professional sup-
port. The problem can be attributed in part to the fact that the unrelenting
demands of everyday criminal work on the services' time and resources have
prevented them from assessing their needs and planning for the future, Participa-
tion by Aboriginal management staff in management training programs such
s those offered by the Aboriginal Training and Cultural Foundation in Sydney,
by the Institute of Aboriginal Development in Alice Springs, and other tertiary
institutions is essential to the efficient operation of Aboriginal legal services and
to Aboriginal development in general. The Commitiee believes it would also be
beneficial for Aboriginal legal service councillors to participate in management
training programs wherever possible.

494 - The Committee considers the Depariment of Aboriginal Affairs should
assume greater responsibility for promoting and facilitating Aboriginals’ partici-
pation in management training schemes and recommends that in consultation with
the National Aboriginagl Employment Development Commitiee, the Minister for
Aboriginal Affairs:

@ gssess the present and future needs of Aboriginal cammunzty controlled
organisations including the Aboriginal legal services for management train-
ing for Aboriginal staff; and :

e review available management and administration iraining programs offered
by tertiary instizutions and other orgenisations to assess their switability for
Aboriginal people and, where appropriate, investigate the need to negotiate
with Institutions concerning the introduction of special entrance conditions

©for ‘Aboriginals and the provision of appropriate support for Aboriginal
participants in such programs,

495 The Committee further recommends that the Minister for Aboriginal
Affairs consult the Aboriginal Training and Cultural Foundation and the Institute
of Aboriginal Development on the development and promotion of special pro-
grams to provide suitable management training for Aboriginal legal service man-
agement staff and other Aboriginal people.
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15. Aboriginal Legal S_ervice_Staﬁ’ and Training

496 It is the policy of all Abor:gmal legal services to employ Aboriginals
wherever possible. As only two Aboriginals have graduated in law, the services
are compelled to employ non-Aboriginal solicitors. Al field officers and most
management and administrative support staff are Aboriginal. Most Aboriginal
employees have no formal qualiﬁcations or training and receive very little formal
training within the legal services. Some of the services are subsidised to employ
staff undertaking training through the National Employment and Training Scheme
or other schemes promoted by the National Employment Strategy for Aboriginals.
Larger services employ an accountant and/or bookkeeper on a full-time basis.
Two legal services employ social workers. All the legal services except the Central
Australian Aboriginal Legal Aid Service and the St Mary’s and Districts Aboriginal
Legal Assistance have branch offices. These are generally staffed by at least
one field .officer and secretary and, in some cases, also by a ‘solicitor. Some
services employ part-time and honorary field oﬁ’lcers A “detailed breakdown of
staff employed by the legal services as at May 1980°is provided in Appendix 7.

Aboriginal legal service solicitors

497 'The majority of solicifors are salaried employees of the Aboriginal legal
services although some services such as the Aborigines and Torres Strait Islanders
Legal Service, the South Australian Aboriginal Legal Rights Movement and
the Tasmanian Aboriginal Legal Service employ solicitors on a retainer basis.
These solicitors are retained at a fixed annual salary; they give priority to
Aboriginal legal service matters and seldom exercise their right of private practice.
Private solicitors provide assistance to legal services on request as needs arise,
partxcular}y in higher court cases and civil work. As already discussed some ser-
vices also refer clients to alternative legal aid agenc1es B

498 Generally, Aboriginal legal services experience little difficulty in recruiting
solicitors. The majority of their solicitors are young and relatively inexperienced,
They are, nevertheless, hard working and. keenly committed to-the work they
are doing and to the Aboriginal community in general. The duties of legal service
solicitors are demanding, physically .and emononally Solicitors are on call at
all times, seven days a week. The workload is invariably heavy as are the com-
munity’s expectations: of the solicitor’s ability and capacity to undertake such
work. At times legal service solicitors face a lack of support, if not open host:hty,
from individual Aboriginals and groups within the community. - Solicitors are
generally appointed with an open-ended commitment, but two years is the average
length of employment. A reasonably h1gh turn-over of staff in any poverty law
practice is common,! nevertheless it is not desirable.? Expertise in poverty law
work and a hard won understanding and knowledge of the Aboriginal community
are lost when an expemenced lawyer leaves, There are many reasons why solicitors
leave ‘burn-out’ is the term that best descnbes the combmatxon of exhausuon

1A Legal Services Corporation Memorandum (Washmgton, D.C., 2 March 1977) mdlcates that the
annual turn-over among legal service lawyers in federally funded (U S0 programs ES in the order of

33 per cent.
* The Legal Services Corporation Memorandum supra suggests that ‘a duration of service of Tess
than four years is in itself detrimental to and inefficient for legal services programs’,

151




and frustration that most commonly prompts resignations. While the work is
rewarding, it is constantly demanding. There is a need io investigate and develop
sirategies to reduce staff turp-over and promote continuity in the employment
of professional staff within the legal services.

499 The Department’s policy on salary rates for Government-funded Aboriginal
organisations is based on the principle of nominating a yardstick such as the Aus-
tralian Public Service, State Public Service Boards or other equivalent organisa-
tions such as the Australian Legal Aid Office to keep salaries and wages within
acceptable limits. Most of the legal services base their salary structures on Com-
monwealth or State Public Service rates and awards and rates paid by the Aus-
tralian Legal Aid Office or State legal aid commissions. The Aboriginai Legal
Service of Western Australia is currently preparing a submission to have salaries
tied to the Australian Legal Aid Office. Salaries offered by a number of other
Aboriginal organisations, such as the Aboriginal miedical services, are tied to
State Public Service Board rates. The. legal services pointed out, however, that
because of funding limitations they attempt to restrict remuneration and other
benefits offered to employees, They maintained that salaries for professional stafl
tend to be lower than those provided by government public services, legal aid
commissions and other legal agencies for staff with equivalent qualifications and
experience. The legal services generally do not provide. ancillary benefits such as
security of tenure, overtime payments and superannuation. They have been pre-
pared to forego these conditions to ensure that maximum funds are ‘available to
provide Aboriginal clients with assistance. Because of this policy Aboriginal
legal services are unable to offer the same inducements to prospective employees
as, for example, private practitioners, other legal aid agencies or the public services.

500 Solicitors whoe work for Aboriginal legal services do so in the knowledge
that they will be providing a service to a clearly defined sector within the Aus-
tralian community. Since the services are controlled by Aboriginals the selection
of solicitors is based as much on their personal gualities and attitudes towards
Aboriginal people as on their professional qualifications and expertise in the
fegal field. Special skills are required from those working for and representing
Aboriginals. It was put by those involved that demands made on the Aboriginal
fegal service solicitor exceed those placed on the ordinary sclicitor. By and large,
Aboriginals do not accept the professional relationship which is generally main-
tained between solicitors and clients in the wider community. To gain Aboriginal
clients” confidence, the solicitor must be able to appreciate their probiems, identify
¢losely with the community and become an integral part of it. He must be sen-
sitive to and aware of the people within the community, their social organisation,
their way of life, their authority structures, and the relationship of particular
people to the rest of the community. The Aboriginal legal service soliciior must
have an ability to communicate effectively with Aboriginals so that he can under-
stand their problems, promote awareness of their legal rights and obligations
and of the Australian law and its administration, and increase their confidence
and competence to exercise control over their own lives. .

301 To date, only two Aboriginals have graduated in law. One i employed
by the Victorian Aboriginal Legal Service; the other who was formerly employed
by the Central Australian Aboriginal Legal Aid Service, is now attached to
the New South Wales Legislative Assembly’s Select Committee on Aborigines.
The Department of Aboriginal Affairs informed the Committee that at the begin-
ning of 1980 seven Aboriginals enrolled in the Law Faculty of the University

152




of New: Scuth ‘Wales -and one at the Queensiand. Institute of Technology were
being supported by the Aboriginal Secondary Grants Scheme.

502 In comparison with other countrtes partzculariy the United - States of
America and Papua New Guinea, Australia’s ‘record in providing ‘educational
assistance to its 1nd1genous population has not been‘good. While there has been
an encouraging increase in the number of Aborigmai children undertaking secon-
dary education in the past decade,” Aboriginals remain significantly under-
represented- at higher levels of educatlon Universities ‘and ‘some other institutions
offer places to certain categories of students inciuding Aboriginals who have
not matricalated or obtained higher school certificates. In addition to this, a
limited number of tertiary education institutions, for. example, the University of
New South Wales, now provide special entrance copditions for Aboriginal people.
However as most Abor;gmals hive not completed secondary education, they
expenence difficulties at umversny Many Aboriginals attendmg tertiary mstztu—
tions therefore require special assistance and extra tuition in course work and
English language. Aboriginals who withdraw from university courses attribute
their failure to the unavailability of extra tuition and other assistance with course
work; in the case of Aboriginals from remote couniry areas, to loneliness result-
irig from isolation from their famzhes, and to other problems of adjustment to
the intellectual demands of the courses and the social and cultural demands af
a new “environment.

503 The role and mﬂuence of the Abongmai Iegal services in this area could
be considerable by encouragmg Aboriginals to undertake law degrees, Many
Aboriginals develop an interest in the law and Jegal process through their employ-
ment in the legal services. Legal service solicitors could provide practical experi-
enice and extia tuition te law students. The legal services themselves could pre-
vide support in other areas, for example, by helping students from remote arcas to
adjust to a new environment. The legal services are also in a position to seek sup-
port from other organisations. Several law societies indicated that, if approached
by the legal services, -they would be interested in providing extra tuition to
Aboriginal law students through some of their members. The South Australian
Aboriginal Legal Rights Movement has sought assistance from practising solicitors
within the State to provide persomal tutoring and other assistance required by
Aboriginal law students. The Committee urges Aberiginal legal services to take
initiatives and recogmse then' responsxblhty and the mﬁuence they can exert in
this area. -

504 The Committes consaders the need to train Abongmais in the law is long
overdne, While it welcomes the provision by some university law faculties of
special places for Aboriginal students, it believes that if maximum use is'to be
made of such opportunities, further assistance, particularly in the form of extra
tuition, is required to ensure Aboriginal law students are able to complete their
courses and attain the normal standards reqmred at graduaﬂon and for admis-
sion to. practice.

505 The Committee recommends that e :

o the Government adopt a firm policy of promoting the provision of special
“educational - assistance for Aborigingl people to enable them to underiake
university law courses and of promoting the provision of Special entrance
conditions for Aboriginal students by university law faculties;

- ® the Government divect the Tertiary Education Commission to implemeni
this policy and make known to university law faculties the special needs of
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Aborigingl students, including their need for extra tuition and support for
the duration of their courses; and

¢ the Minister for Aboriginal Affairs, as a matter of priority, develop an
appropriate strategy for ensuring that Aboriginals receive maximum assisi-
“ance and support to qualify as legal practitioners so that Aboriginal legal
services can, as soon as possible, operate independently of non-Aboriginal
professional legal staff and Aboriginals can assume full responsibility for the
delivery of legal aid to their people.

Aboriginal legal service field officers

506 The Aboriginal field officer acts as an intermediary between clients of
the legal service and its professional non-Aboriginal legal staff. Because the
field officer facilitates communication between clients and solicitors, bis role
is essential to the effective operation of the legal services. All Aboriginal legal
services employ fleld officers. The extent to which they meet the demands
of their role varies between the legal services and depends largely on the personal
qualities and competence . of individual officers. While the prlmary function of
the Aborlgmal legal services is to provide legal representation in court proceedings,
the services have found it necessary to. adopt a much breader advisory and
educative approach to the provision of legal aid in order to meet the special
needs of their clients. This additional function is largely performed by field
officers who have the ciosest soczal mc% cultural links with the Aboriginal client
populatmn

507 The duties of field oﬁ‘icars are Wzde—rangmg They are generally responsﬂ'ﬁe
for the initial contact with clients, whether it be in the legal service office,
courthouse or police station, Their duoties inchide - obtaining instructions and
information from clients, preparing - statements, ‘advising defendants of options
availabie to them, making arrangements for defendants and thelr witnesses
to see solicitors, notifying relatives and obtaining interpreters if necessary,
Evidence from the Aboriginal legal services suggests field officers have less
difficulty - obtaining - information from -clients than solicitors or other non-
Aboriginals, particularly in country areas, because they understand Aboriginal
people, appreciate how to approach them and know how to obtain - relevant
information from them. Clients generally respond readily to field officers and
disclose information to them that they may not ordinarily disclose to a non-
Aboriginal whom they may not know or trust. In this respect solicitors are
very dependent on field officers for advice and guidance about clients whom they
are representing in court.. :

508 “Field officers also have the role of establishing and mamtammg a good
working reIatlonshIp and reliable communication channel with pohce, magistrates
and welfare services. Their liaison and communication function is particularly
important in country areas. A considerable amount of “their time is spent
indirectly educating community members by advising them of their legal rights and
obligations, helping them identify the nature of their problems, and providing
them with information relevant to their needs. Because they are closely associated
with the Aboriginal communities and well acquai'ntcd with their needs, they are
able to bring to the attention of the legal service or other orgamsa,tmns matters
‘which .might not otherwise be raised. o .
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509 Field officers are often required to act on.behalf of clients by applying
for bail, adjourning cases, seeking remands, setting dates for hearings and
generally assisting clients to understand ‘court procedures. In some States, fleld
officers also play an important role in court proceedings. While legal practitioners
by virtue of the professional status accorded to them have a right of appearance
in court on behalf of their ¢Hents, as a general rulethe 'appearance of non-
qualified persons in court on behalf of an individual is subject to the discretion
of the judge or magistrate presiding at the time. Western Australia is the only
State which provides by law for field officers and others to appear in court on
behalf of persons of Aboriginal descent, Section 48 of the Aborzgmal Aﬁazr's
Plannmg Authority Act 1972-1973 provides that: '
Any officer of the I)epartment of Community Welfare, or any person generally or
specifically authorised in writing by the Minister for that purpose may in any legal
proceedings in any court to which a person of Aboriginal descent is a party, or in
which a person of Aboriginal descent is indicted for or charged with any crime,
misdemeanour or offence, address the court or the jury on behalf of that person
and examine and cross-examme witnesses.
Field officers are nominated by the Aborlgmai Legal Serwce of Western Australia
for ministerial approval to appear in court and, if accepted; are issued with
special certificates. In remote areas of Qucensland field officers appear on behalf
of clients who plead guilty to minor offences in courts exercising summary
jurisdiction. This practice is not uvsed extensively elsewhere. Magistrates in ihe
Northern Territory expressed reluctance to rely on field officers acting in this
capacity unless they had received appropriate {raining.

Aborigingt honorary field officers

510 Several legal services have appointed honorary or part-time field officers
in remote areas. The Aboriginai ILegal Service of Western Australia has appointed
honorary field officers in Meekatharra, Pinjarra, Onslow, Roebourne, Medina
and Mount Barker. These.officers provide liaison between Aboriginal offenders
and the Aboriginal Legal Service through the nearest branch  office.. Honorary
field officers are able to alert Aboriginal offenders to the .availability of legal
assistance through the Aboriginal Legal Service of Western Australia, ensure
that the Service is informed whenever an Aboriginal -offender requires the
assistance of a solicitor in court, obtain instructions from clients and their
witnesses before the solicitor arrives, and provide general advice to. the client
about his case. They also provide a communication Hak between Aboriginal
communities and local authorities such as police and clerks of courts, In Western
Australia honorary field officers receive an honorarium to cover expenses and
remuneration of approximately $500 per annum.

511 'The appointment of honorary field officers is an innovative &pproach w0
the delivery of legal services to Abongmals in isolated areas. However, the
effectiveness of these field officers is also limited by lack of training. With
appropriate {raining honorary field officers, like full-time field officers, could
assume a greater role in the delivery of legal aid to Aboriginals, particulaly
in remote areas. The Commitiee considers that the appointment of honorary
field officers.in. remote areas in other States and the Northern Territory. would
significantly increase the Aborlgmal legal services’ coverage of lsolated Abongznai
communities. :
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Recrurtment of Aburxgmal staﬁ '

312 Concern was expressed at the methods adopted by some legal services
in the recruitment of field officers and other Aboriginal staff members.. Vacant
positions - within - the legal services are normally -advertised in the local - press
and, in remote areas, by word of mouth. Aboriginal legal . service councils
are responsible for the selection, appointment and retention of staff. It was
alleged that factiousness and nepotism within some legal services have led to
the appointment of Aboriginal staff on the basis of family relationships or
allegiance to a particular group rather than on the basis that applicants possessed
the requisite qualifications to perform the duties and responsibilities of the
positions. While it is difficult to substantiate such allegations as few complaints
about staff are made in writing or taken beyond the complainant’s immediate
community, the allegations reflect concern and dissatisfaction by both Aboriginals
and non-Aboriginals about methods of management and operation in some legal
services. In the Committee’s view such allegations are serious and should require
constant examination and review by executive members of the service.

313 The Commistee believes, however, that most legal seTvices exercise care
itt' the selection of staff and that it is proper that r'esponszblhty for the selection
of legal service personmel should reside with legal service councils. The South
Australian Regional Office of the Department of Aboriginal Affairs submitted
that it would be desirable for the Regional Office to have some discretionary
powers in ‘relation to ratification of appointments of staff and executive members
of the Aboriginal Legal Rights Movement. The Committee comsiders  this
proposal is unacceptable and reflects an approach which is contrary to the
Government’s policy of self-management. S . :

Field officer training

314 A ‘major problem facing the Iegal services and, in fact, all Aboriginal
orgamisations, is the shortage of Aboriginal people who are suitably qualified
to fill positions within such organisations. In the Committee’s view the short-
contings of sclection procedures present’ fewer problems than the absence of
training for Abongmal field officers and other legal service staff. There is
consensus -on’ the importance of the role of the field officer within Aboriginal
legal ‘services. However, the Tevel of competence of field officers, the quality
of their work, the range of duties they are able to perform and thenr effectiveness
within the organisation vary considerably. Some field officers play a complex role
providing support and assistance to solicitors in legal matters, while others are
engaged in little more than driving clients to and from court, locating witnesses,
acting as unofficial interpreters, filling in forms and rumning errands, The lack
of training for fleld officers has particularly reduced the effectiveness of the
Tegal services in country areas where field officers are often the first and only
point of contact for Aboriginals faced with a legal problem. .

515 While many field officers are dedicated and hard ‘working, Jack of training
has “also -contributed to poor perceptxon ‘of job role or lack of jOb satisfaction
and ‘work interest. For the same reason, Aboriginal legal services are unable
to increase the level of field officers’ responsibility within their organisations.
There are obvious advantages to be gained through the employment of Aboriginal
field officers who are mose attuned to the problems and needs of the Aboriginal
eommunity than non-Aboriginal professionals. It is therefore unfortunate that
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the legal services are unable to use this resource to the fullest extent. While
Aboriginal field officers have the greatest potential contribution to make in
improving the position of Aboriginals within -the legal system, they .currently
represent the weakest point within the Aboriginal legal aid organisations.

516 Aboriginal prisoners at the Goulburn Training Centre- who gave evidence
to the Committee expressed their dissatisfaction with the operation of the
Aboriginal legal services in New South Wales and were particulardly ‘critical
of the performance of field officers. They considered that field officers’ lack
of education and iraining does not equip them to fulfil their role and that
their inadequate knowledge of the law and its administration severely limits their
capacity to be of much assistance to Aboriginal clients. It was alleged that
some ‘field officers are neither willing mor competent to perform the .duties
required of them; that they misuse legal service facilities which -are available
to them, particularly motor vehicles; and that field officers are selected without
regard to ‘their ‘education ‘and their suitability for or experience in the type of
work the position entails.

517 FEack of training and, more particulatly, lack of appropriate gualifications
angd status have made it difficult for field ofiicers to gain access to police stations,
cells, prisons and other correctional institutions to interview clients or -ascertain
whether Aboriginals are being held when they are not accompamed by a soclicitor.
In some areas special arrangements are made between the police ‘authorities
and Aboriginal legai services allowing field officers access to Aboriginal prisonérs.
One legal service advised the Committee that a reason for police authorities’
reluctance to 2dmif Aborginal field officers to correctional institutions s that
some field officers have criminal records. The Committee suggests that ‘where
Aboriginal legal services have sought official approval from prison authorities
for field officers to wisit Abonglnal prisoners and a permit has not been issued
to a field officer with a criminal record, a formal request for review or special
consideration of the officer’s application for approvai be 1odged thh *hc
appropriate authority. .

518 it is important that field officers be able to zdentify the x‘eiatwe legality
of individual cases and offer proper advice and that the privilege of confidentiality
between the lawyer and client be extended to them. With appropriate training,
field officers could be.accorded recognition by relevant authorities and accredited
the right of access to corrective institutions and the right to speak on behalf
of clients to. opposing parties, law enforcement officers, and govemment and
court officials. Unless field officers and other Aboriginals employed by the
legal services are offered adequate praining to fulfil the requirements of their
positions - within . Aboriginal legal services, the policies of giving preference
to the employment of Aboriginals and of self-management in Aboriginal affairs
are of little value to the Aboriginal people.

Training provided by Aboriginal legal services

519 Aboriginal field officers receive little af any formal trammg to enable
them to carry out their duties with the Aboriginal legal services. At various times
the Jegal services have arranged.for members of the judiciary, court officials,
officers of the police force and representatives of community agencies such as
social welfare departments, housing departments .and censumer affairs bureaux
to deliver lectures fo service staff. In 1976 and 1977 the Aboriginal Legal Service
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of Western Australia, in conjunction with the extension school of the Law Faculty
of the University of Western Australia, organised three training seminars for field
officers (two of one week’s duration and one of two weeks’ duration). In 1974
and 1977 “the Aborigines and Torres Strait Jslanders -Legal Service arranged
training workshops of a week’s duration for its field officers, While these programs
were doubtless of considerable assistance to those who paruc;pated in them, the
value of cne-off programs is limited, pamculariy in view of the legal serv;ces
relatively high rate of staff turn-over.

520 Some legal services have prepared their own legal handbook for field
officers and other staff members or have obtained other manuals. This reference
material tends to be technical and detailed and the manuals are therefore not
used extensively. Most of the skills acquired by field officers are therefore gained
through 0n~the—;ob experience. Where possible, solicitors assist and advise field
officers and “in some cases field officers may acquire a considerable amount of
legal knowledge and skill by ‘developing a close workmg relataonshlp with a
solicitor within a legal service.

Proposa[s for on- the—]ob trammg

521 - Basic field officer training should be provided in 1 the first instance through
the legal services themselves utilising the employed solicitors. The solicitors already
have a good relationship with the field officers and are especxally suited by
reason of their employment to provide instruction and gul.dance in the areas in
which field officers need training. The legal services are also in the best position
to ascertain the needs of the communities and therefore design the most suitable
training programs. Because of the geographical distribution of the Aboriginal
legal services’ . client populauen field officers are necessarily dispersed over a
wide area within the services’ 1ur15dzct10ns It is therefore desirable that on—the-gob
training be supplemented by regular seminars and intensive short training courses.
Problems have arisen _With_m the legal services when they have attempted to
conduct on-the-job training, All the legal services reported that limited resources,
heavy workloads, time constraints and lack of u'ammg skﬂls prevent them from
prowdmg training for field officers. :

522 The Abongmal Legal Service of Western Australia has a trammg officer
position which until recently was filled by an employee who was a professionally
qualified social worker, The emp}oyee performed the functions of both a social
worker and a field officer iraining consultant. Unfortunately, the training function
suffered as a result of heavy demands by clients for welfare advice and assistance,
The position was subsequently filled by a full-time training officer. The Service
has been supported by the Aboriginal Legal Education’ Committee of the Uni-
versn:y of Western Austrzlia’s Law Faculty and continues to rely on that Com-
mittee for back-up material and advice on trammg

Diploma courses in legal studies

523 The Government recogmses that many Aborxgmal adults have been edu-
cationally disadvantaged in the past and finance is provided to State education
departments and institutions for special pre-employment and vocational training
courses. In South Australia, for example, there are two special programs for
‘mature age Aboriginal ‘students. The South ‘Australian Aboriginal Community
College caters for Aboriginal students who have had lmited schooling; the
Aboriginal Task Force program offered by the South "Australian Institute of
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Technology caters for students with a higher level of education. Aboriginal
students are admitted to the courses on the basis of special entrance gualifications.
They undertake a two-year diploma course over a period of three years and,
at the end of the course, receive a certificate of community development which
is accorded status equivalent to matriculation. The Committee sees merit in
the development of a diploma course in legal studies at this level with special
emphasis on areas which are equivaleni to Aboriginal legal service field officers’
work. This type of course could also be a preliminary requisite for Aboriginal
students who have not completed secondary education and who have the interest
angd ability to undertake further studies towards professmnal legal qualifications
at university level, :

524 ‘While the Committee did not seek specific information on the structure,
content or type of course that would be most suitable for the Aboriginal field
officer, such courses should be closely related to the field officer’s work and
correspond -to the practical nature of many of his duties. Training should cover
courtroom procedures, legal rules and practices and the hierarchy of the courts;
basic instruction in those areas of the law in which Aboriginal clients are most
likely to be involved including the law relating to petiy criminal offences, pro-
cedures in landlord and tfenant cases, consumer affairs matters, and personal
injury and workers’. compensation rights and remedies; interviewing techniques
and methods-of taking formal statements; social welfare maiters including social
security entitlements and ihe role and responsibility of welfare agencies; the
law and practice of bail; police interrogation procedures; and rules and regu-
lations relating to imprisonment, parcle and probation.

525 Ideally, training in these areas will equip field officers to undertake a
greater proportion of minor court work within the somrmary jurisdiction, par-
ticularly where only a plea may be mnecessary. The completion of a formal
diploma course will also accord field officers higher status and recognition amongst
that section of the non-Aboriginal community with which they have most frequent
contact during the performance of their duties. Hopefully, it will facilitate
Aboriginal field officers’ access to the courts, prisons and other government
institutions and agencies and thus enable them to work more effectively within
the legal system. Successful completion of diploma courses should be acknow-
ledged in field officers’ wage structures, and incentives should be offered to field
officers who undertake training. However, until there are sufficient numbers of
trained Abongmai field. officers, the attainment of diplomas in law should not
be a pre-requisite for Abongmals seeking employment in this area.

526 Some objections were raised concerning the concept of allowing people
without full professional legal qualifications to operate within the legal system.
The main concern of the legal profession is fo ensure that if field officers are
to be accorded certain status and privileges within the legal system, they receive
proper training to prepare them for the type of work they will be required to
undertake, It is also necessary to ensure that their role and responsib-iliti_es are
carefully defined and are in accordance with the various statutory provisions
govermng the legal profession within each State and Territory. This latter point
is especially relevant if probiems of professional negligence arise as a result of
the advice of field officers. It is particularly important to be aware of the needs
of Aboriginal clients whose liberty should not be placed in jeopardy through
incompetent . or inadequate .advice. This would defeat the whole purpose and
intent of the Aboriginal legal services,
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527 A course for field officers has been devised by the Aboriginal Legal Service
of Western Australia. The course is modelled on training programs operating in
thé United States for American Indian para-legals:and particularly on the Tribal
Court Advocate Training Scheme. The Legal Service has lodged a submission
with the Department of Aboriginal Affairs seeking funds to support the .course.
it has also songht assistance from the Commonweaith Department of Eduecation,
State tertiary institutions and Aboriginal organisations. The Legal Service envis-
ages’ that ~Aboriginals -employed by other Abongmal organisations and unem-
ployed Aboriginals should also participate in the program. .

Role of the Department of Aboriginal Affairs

528 In the past a number of legal services (in particular the Aborigines and
Torres Strajt Islanders Legal Service, the Aboriginal Legal Service of Western
Austratia and the North Australian Aboriginal Legal Aid Service) have attempted
to persuade university or college extension schools to introduce permanent train-
ing courses as part of thelr programs. All the attemipts have failed despiie their
approaches to the Department of Abongmal Affairs for assistance and support
in this field. The Department’s role in this area leaves a lot to be desired from
an orgamsatlcm professing to be sympathetic and supportive of Aboriginal organis-
ations and injtiatives, particularly when needs are obvious and articulated. Since
1974 the Department has referred in its Annual Reporis to special training
scheres being prepared for Aboriginal field officers, In 1976 Sir David Hay
recommended:
That the Department and the Legal Services in consultation {where appropriate)
with the Attorney-General’s Department and Ausiralian Legal Aid Office examine
the feasibility of formal training schemes for field officers employed by Aboriginal
Legal Services.?
The Attorney-General’s Department stated in evidence to the Committee that
il approaches have been made to it by the Department or by Abomgma! legal
services regardxng the training of Aboriginal field officers. *

529 'In its _report of the review of the Aboriginal Legal Rights Movement
the Department of Aboriginal Affairs South Austrahan Regional Office dealt
with the training of Aboriginal field officers in a section entitled ‘Ineptltude of
Field Officers’, It found that little background information and training is pro-
vided for field officers. Tt doubted whether in-service training was sufficient and
suggested it would be more appropriate for training to be provided by an edu-
cational extesision program or, aliernatively, to recruit mdmduals who have
‘completed secondary education. The report stated:

' . . there Has been little agreement on how this problem of educational and
work gkill haridicap can be eliminated. The Movement itsell seems to have done
~very little thinking on the problem. . . . There has been no attcmpt to teach
law in a structured and systematic way to ﬁeld officers.

The review team did not question why this was the case, nor did it consider
whether the Movement had the capacity, either in terms of educational skills,
time’ or resources, to devise and implement a systematic and structured training
schema for field ofﬁcers In fact, the’ Abor:gina} Legal Rights Movement had
approached the South ‘Australian Department of Further Educatmn for assistance

2D, O.Hay, Review of Del:very af Services Financed by Deparz‘ment of Abongma[ Affairs, Report to
the Government, June 1976, p. 166,
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in the training of Aboriginal field officers and a suitable program had been designed
by the end of last year. Several field officers have already completed the first stage
of the program which is being conducted at .the South Australian College of
Advanced Education. o o o _ o
530 The teview team explored the possibility of the South Awstralian Legal Ser-
vices Commission providing training for field officers. In the team’s opinion, the
capacity of field officers in terms of educational background to cope with the
intellectual level of material offered by the Commission emerged :as a major prob-
lem. Nevertheless, the team saw fit to criticise the field officers for their lack
of verbal and literacy skill and for the fact that they were not conversant with
legal techniques, statutes and jurisprudential law. On this aspect of its investi-
gation, the review team considered that effective training must involve a period
of scholastic training but stated ‘the inclination of current field officers to apply
themselves accordingly would be unlikely’. _ . '

531 The central office of the Department of Aboriginal Affairs acknowledged
that the provision of training has been an area of neglect by itself and the legal
gervices. In other ‘areas the Department has committed itself to training as a
matter of priority and attaches importance to training as a necessary support for
programs. ‘Senior officers of the Department stated: ‘Aboriginal legal services
are not putting a high priority on training as far as 'we (the Department} are
aware.” The Departmeni sald that before it can contribute in this area, “The
services need te be interested in training and prepared to give some priority
to it Elsewhere, the Department referred to the training of Aboriginal field
officers as a ‘luxury’ and suggested that only some legal services had indicated
an interest in it. Contrary to the experience of the Department, it became appar-
ent to the Committee that all the Aboriginal legal services recognise the urgent
need for training and regard it as an extremely important means of increasing
their effectiveness. The legal services claimed, however, that in real terms they are
unable to give precedence to. training as any diversion of their limited staff and
resources will necessarily reduce their capacity to meet the needs and demands
of their clients for legal advice and representation which is their primary objective.
532 The Department stated in its submission that it will be canvassing options
which might be available for formalised training at educational institations and
for structured on-the-job iraining. In evidence to the Committee, deparimental
officers were unable to provide details of their intentions in this area and stated
that “. . . it is more a question of the Department responding to initiatives taken
by the services, the Department providing some encouragement to the services
to look at this field, and to devote some resources to it’. In almost 10 years the
Department has shown little capacity for progressive innovation in the promo-
tion of training programs for Aboriginal field officers despite the fact that the
Department stated in evidence that it sees its role as one of providing stimula-
tion and suggestions, While the Committee acknowledges that the Department
of Aboriginal Affairs is subject to funding restraints the Department’s inaction
and lack of initiative in this important area are matters of concern. This approach
has possibly arisen as a result of the development of the policy of Aboriginal
seli-determination. The Committee believes Aboriginals must play an active role
in the design and implementation of programs affecting their advancement and
should be encouraged to take initiatives in all areas of Aboriginal affairs. How-
ever, this does not mean the Department should merely be a passive recipient
of ideas and initiatives from Aboriginal people.
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Conclusion

533 The Committee considers it is important and essential to the realisation of
the concept of self-management that Aboriginal legal services look beyond their
immediate needs to their futare role and requirements. In the particular matter
of field officer training it urges the A‘boriginal legal services to examine their
present and future training requirements, to gwe consideration to the type of
formal or informal courses which will best equip their field officers to make a
greater contribution to the delivery of legal aid, and ensure that their needs and
demands for assistance, advice and support are made well known to the Depart-
ment of Aboriginal Affairs.

534 The practical difficulties of providing staff with intensive training for
relatwely long periods are considerable. Aboriginal legal services are unable to
meet the needs and demands of clients within their existing staff establishments
and presumably their effectiveness would be reduced if the number of field officers
on the job were reduced as a result of their participation in training courses.
Nevertheless, if field officers are to make a greater contribution to the delivery
of legal aid, it is vital that they be encouraged to expand their knowledge of the
law and its administration. This can best be achieved by their participation in
formal vocational courses. The Committee considers that the importance of
providing comprehensive training which has long-term benefits for Aboriginal
people and which will allow them tfo assume greater responsibility for their
affairs should be recognised in 1ncreased levels of funding. It therefore recom-
mends that:

o additional funds be made available to the Aboriginal legal services to enable

- Aboriginal field officers to participate in training programs and courses and
to provide for the employment of relief staff to carry out their duties when
necessary so that the delivery of legal services is not disrupted; and

o the Minister for Aboriginal Affairs ascertain the present and future require-
ments of the Aboriginal legal services for field officer training and promote
the design and implementation by appropriate legal and educational inssifu-
tions of suitable formal diploma or certificase courses and trammg pmgmm.s‘
for Abomgmal ﬁeld officers,
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16. Funding E

Commonwealth fumdmg of the Abongmal !egal aid progsam

535 The Aborigmal Iegal services are funded by the Commoriwealth Govern-
ment through grants-in-aid administered by the Department of Aboriginal Affairs.
Allocations to the legal aid program since 1970-71 are given below:

Year o Amount
. o o (%)

- 1970-71 .. oo 24 250
97172 .. e .. 28 000
1972-73 .. .. . .. 715000

177374 ... .. .. .. 11906000

197475 .. .. .. .. 2582000

1975-76 .. .. .. .. 3746000

1976-77 .. .. . 3711000
C19TT=T8 . e e .. 3850000
197879 .. - v .. 4208000

1979-80% ., . .. .. .. 4781000

*Hstimated expenditure

536 While the figures might suggest a steady increase in legal aid funds, in
fact funding has not kept pace with inflation since 1975-76 so that in real terms
the legal services’ allocation of funds from the Commonwealth has decreased.
The shortfall of expenditure is calculated in Appendix 19. The South Australian
Aboriginal Legal Rights Movement stated in its submission that the Government’s
approach to funding makes no allowance for inflation which in real terms has
meant a reduction in budget allocations of between 8% and 10% in 1980,
nor for rising maintenance costs, travel and accommodation expenses, telephone,
stationery, vehicle maintenance and other daily expenses. The Movement pointed
out that no allowance is made for other factors affecting funding such as national
wage increases which the services are required as a matter of law to pass on
to staff; increases in solicitors’ costs, particularly outside solicitors and barristers
(the Aboriginal I.egal Rights Movement stated that solicitors® scale of costs
has increased by 29.5% since July 1977); anticipated increase in workload;
and increases in solicitors’ retainers.

537 The Commonwealth Legal Aid Commission has expressed concern at the
inadequate Commonwealth funding of legal aid. It has drawn attenfion to serious
backlogs of applications and embarrassment caused to State legal aid commissions
by inadequate commitment levels for referrals to private practitioners. Further,
the Australian Legal Aid Office’s disposable income test for the provision of
legal aid has not been indexed to take account of inflation and therefore operates
to deny aid to a great many pensioners or other needy people. The Commission
has also commented on its own inability to perform its statutory monitoring
and co-ordinating functions given its present inadequate funding and staff levels.!

* Commonwealth Legal Aid Commission Annual Reports 1977 to 1979,
163




Criteria for the allocation of funds within different functional areas

538 Although it supplied detailed information on the budgetary process, the
Department of Aboriginal Affairs did not specify its budgetary criteria. It was
unable to provide a convincing explanation of the processes whereby priorities
between programs—health, housing, education, -and s0 on--are. established and
evaluated and whereby the funds for Abongmal legal aid, once determined, are
allocated between the Aboriginal legal services. The Department stated that
because total funds provided by the Government for  Aboriginal advancement
programs are insufficient, the Minister for Abengmal Aﬁalrs in consultation
with the Minister for Finance, ultimately determines the amount of funds to
be allocated for the varicus programs. These decisions are made in the context
of available funds and the relative priority of competing demands for funds
from Aboriginal communities and organisations throughout Australia. The Depart-
ment states in its Ministerial Directive and Guidelines that communities where
the need is greatest are to receive the highest priority in the allocation of funds.?
Relative need within each region is determined by the Department of Aboriginal
Affairs’ Regional Director and his officers in consultation with local Aboriginal
communities and relevant Aboriginal advisory bodies, The Department nominated
the following criteria used for allocating funds to the Aboriginal legal aid program:
the expressed need for the prov;slon of legal aid services, competmg inter-regional/
community needs and priorities, the need for fiscal restraint, and the need for
balance between legal aid and other functiopal programs.

539 The Department provides financial assistance in 10 functional areas. It
stated that while Government policy may lend weight t¢ particular functions,
the total of gramis in functions generally reflects Aboriginal priorities of need.
The percentage of direct annual Commonwealth Government expenditure on
Aboriginal assistance programs which has been devoted to Ahongmal legal aid
since 1970-71 is set out below : .

- Year KA
197071 0.1
197172 0.1
1972-73 1.3

197374 L 1.2

197475 o, . 1.6
197576 S 2.6
197677 2.3
1977-78 3.1

o 1978-79 3.2
1979-80% 3.8

*Estzmated expendzture

® Ministerial Directive and Programming Guidelines, Government Fmancmi Amstance to Abor?gmals
1980~81 Department of Aboriginal Aﬂ‘azrs, 3. s : : .
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The diagram below illustrates the breakup of Commonwcaith funds allocated
fo Abomgmal ass1stance programs for 1978-79.% TR _

Welfare En{‘;e.ropcg}ses
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«Criteria for the aliocaszon of ’ﬁmds between Abongmai 1egal serviees

540 ’I'hc Department stated that the level of funding of each Abongmal ]egal
service is largely historical and that fundmg is pnmarﬂy based on maintaining
-programs at the same level of activity as .in the previous financial year. Where
additional funds become available for legal aid, the determination of priorities
.and the selection of projects for funding are based mainly on budget figures
provided by the legal services themselves and on advice from.the Department’s
.area staff. The Department stated that it also takes account of the geography
and population of arcas covered by the legal services and of the views expressed
"by other persons who are familiar with the legal services’ .activities such as
.magistrates . and police. Commonwealth grants received by each Aboriginal legal
service for the financial years 1972-73 to 1979-80 are shown in Appendix 8.
“This table also shows funds sought by each legal service from the Department
~over the same period.

8 Department of Aboriginal Affairs, Annual Report 1978-79, AGPS, Canberra, 1979.
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541 The Department stated that it has no reliable information in statistical form
whereby it can determine funding priorities between . different legal services.
Statistical information provided by the legal services is neither uniform nor
adequate. The scarcity of official statistics on Aboriginal involvement at all stages
of the legal process also makes it difficult to evaluate the. legal services using data
derived from sources outside the services themselves.: The Department has
calculated cost per capita expenditure for each legal service but is unable to
explain the significant disparity between cost per. ‘capita expenditure -of different
legal services nor indicate whether this disparity is a reflection of other variables.
An analysis of the per capita distribution of Commonwealth funds to the legal
services in 1978-79 is provided in Appendix 20, The Department has also
calculated the estimated cost per case expenditure of each legal service. for
1978-79 "(see Appendix 21). The Committee believes that in many Tespects
calculations based on caseload “statistics provided by ‘the legal services can be
misleading as the statistics are neither uniform nor comparable: To iltustrate
the inherent danger of using these. figures as indicators or bases for determmmg
funding requirements or priorities, the Committee compiled a similar table using
caseload figures. it received from ‘the'legal services for the same period (see
Appendix 21). The' discrepancies between the ‘two_tables are significant.

542 As a result of these problems, no accurate method of determuung each
legal service’s cost effectiveness and of establishing funding .priorities between the
different legal services has been dévised to date. The Department of Aboriginal
Affairs agreed that it lacks the information required to evaluate and compare
the performance of the respective services and that there is a need for further
in»depth evaluation. The only formal evaluation of departmental programs was
the review conducted by Sir David Hay in 1976 who concluded that:
In spite of administrative and financial difficulties experienced by the Lega
Services and by the Department, the Aboriginal Legal Services have besn eﬂectwe
in delivering legal aid to the ‘Aboriginal community.” As the Department noted in
its response to the Administrative Review Committee Questionnaire:
As a result of these programs there has been a considerable expansion of the
availability of qualified legal officers to Aboriginals appearing before the courts
or in contact with the police, and a dramatic decrease in the rate of con-
victions recorded and the severity of sentenices against Aboriginals in areas
where -Aboriginal Legal Aid Services representation has been established®
The Committee notes, however, that Sir David Hay also found that the operational
procedures of the Department did not provide sufficient data to enable it to
assess progress and to establish a performance basis for bids:for funds from
the Commonwealth and that there was insufficient emphasis on program
evaluation as a basis for recommending changes in priority for the purposes of
financial assistance.® These comments still apply. The review also recommended
that the Department develop a conceptual framework whlch aﬂows evaluatmn of
the need for and effectivencss of legal services.$

Formulatwn of ald programs

543 The methodology for the deveiopment of all Aboriginal assistance programs
is laid down in the Ministerial Directive and Programming Guidelines. Preparation

¢ Hay, Review of Delivery of Services Financed by Depariment of Aboriginal Affairs, op. cit., p. 163.
§ ibid., pp. 5-6,
o ibid.. p. 166.
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of the Department’s aid programs commences several months in advance of
their implementation so that its bid for funds for the next financial year may be
based on appropriate consultation with Aboriginal groups and advisory bodies
as well as with State and ofher Commonwealth authorities. The Department
recently revised its programming cycle by clearly identifying the forward estimates
and draft estimates stages within the budgetary process. Aboriginal legal services
were previously reqmred to provide detailed documentation of individual projects
at the forward estimates stage. The emphasis on consultation/co-ordination ‘and
on detailed documentation is now during the draft estimates stage when the
Department has a better idea of the funds it may expect. The task then is to
match identified community and State proposals for projects with the resources
that are expected to be available.

Forward estimates stage

544 The Department of Aboriginal Affairs provides a planning figure to each
Regional Director after ‘the budget is brought down in Parliament in August.
The planning ‘figure covers the cost of maintaining essential on-going programs
at the same level of activity as in the preceding year and an additional amount
to accommodate expansions or additions to programs against the possibility
of extra funds becoming available. Regional estimates for grants-in-aid and State
grants -programs are ‘limited to this planning figure, but reserve lists may be
provided for high priority projects which cannot be accommodated within this
limit. On the basis of consultation with Aboriginal groups and advisory bodies
and with State and Commonwealth authoritics, area and regional staff identify
op-going projects which are to be supported in the next year, and essential
expansions -and new projects to.be included in the program. Since the forward
estimates are concerned more with levels of funds to be sought than with details
of projects to be supported, no elaboraie documentation of projects or of project
budgets is required at this stage. Programs are considered at regional co-ordinating
conferences and Regional Directors then forward agreed programs to the Depart-
ment of Aboriginal Affairs’ Central Office. The Department’s Central Office
arranges appropriate consultation with the Commonwealth departments and
assembles the departmental program and forward estimates for the Minister's
approval prior to submission to the Department of Finance in January.

Dmft evtzmares smge

545 Regzonal Du‘ectors are provided with tentative cash allocations for cach
functional program under grants-in-aid and State grants based on preliminary
discussions with the Department of Finance. They arrange discussions with
Aboriginal groups and advisory bodies and with State and Commonwealth
authorities to review the progress of on-going programs; confirm priorities and
select projects for inclusion in the program; and prepare detailed documentation
and budgets for all such projects, including on-going and essential expansions and
new projects which are to be proposed. Programs are considered at regional co-
ordinating. conferences and Regional Directors forward agreed programs with
prescribed supporting documentation to the Department of Abor;gmal Affairy’
Central Office. At this stage detailed project appraisals and project budgets are
required for all budgets. The Depariment of Aboriginal Affairs’ Central Office
assembles the departmental program and draft estimates for the Minister's ap-
proval prior to submission to the Department of Finance. Under the Department’s
revised programming cycle, the legal services have until April to finalise their
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proposed budgets for the forthcoming year. Services are advised of their budget..
allocations when the Government’s budget is brought down. Supply fundmg is.
available for allocation to each service on July 1 each year to fund c-n«gomc
Gperauons up to the passing of the Appropnatzon Bills.

ﬂemhﬁity within agreed budgets

546 - An important aspect of the services’ budgeting arrangements is the question:
of flexibility in the use of budgeted funds. In his review of the Department of
Aboriginal Affairs, Sir David Hay recommended that:
The Aboriginal legal services be given greater management freedom, appropriately
‘monitored, to re-allocate funds within the various heads of expendlture in the
approved budget.”

The Department of Aboriginal Affairs is reguired by Government ﬁnanc;al
regulations to account for the proper use of public moneys. To comply with these
requirements the Department, in consultation with an Aboriginal organisation,
prepares an ‘agreed budget’ lsting the items of expenditure considered necessary
to achieve the organisation’s stated objectives over a full year. The organisation
may transfer funds between the main heads of expenditure of the ‘agreed budget’
wiih the ‘prior approval of the Department’s Regional Director. In certain circum-
stances and provided there is no change to the nature of the project an organisa-
tion may be authorised by the Regional Director to transfer funds between.
budget items within specified limits without secking prior approval :

547 The Committee questioned whether it was necessary or desirable for
Aboriginal legal services to seek approval before tramsferring expenditure from
one item to another. The Department stated that it is concerned to ensute that
savings within original allowances are not transferred to an activity which carries.
with it an on-going commitment at a full year’s cost which must be sought in a
legal service’s next budget and which may not be forthcoming. The main areas of
concern are capital items of expenditure and the use of funds to expand staffing.
The Commiitee considers that this approach 1s not consistent Wlth the Govern-
ment’s policy of self-management.

548 The Victorian Aboriginal Legal Service stated in evidence that it is given
sufficient flexibility to transfer expenditure from item to item and that the pro-
cess of obtaining permission from the Department of Aboriginal Affairs is not
excessively complex or time-consuming. On the other hand a sepior officer of the
Queensland Regional Office of the Department of Aboriginal Affairs stated that
there is now less rather than more flexibility to transfer items. The Queensland
Department of Aboriginal Affairs’ Regional Office made the following comments
on the present budgeting process in its submission:

: The Service has had difficulty in coming to gnps with- gc}vemmentai budgetmg-
- requirements. DA A, funding of the Service requires z detailed budget to be sub-
... ‘mitted some nine months prior to the commencement of the financial year, although
" revision of sub-items within the total sought is permitted as late as one month prior
to the financial year, Pending the passing of the Budget by Parliament, the Service
] required to operate for the first five months of the year at a level fixed on the
basis of the previous year’s fundmg for recurrent expenditure. Any expansion of
the level of setvice provided may then be implemented during the balance of the
year. Tt seems uniikely that any private enterprlse of such a size would opt for suclr

-ap arrangement,

? D. 0. Hay, ibid., p. 166.
168




549 The "Aboriginal Legal Service' of Western Australia submitted that the
Dep&rnneni had demonstrated inflexibility in #is approach to annual budgeting
arrangements in 1978 when it informed the Legal Service without warning
that ‘a $30 000 carryover from the 1977-78 ﬁnanmal year would be deducted
from the allocation for the 1978-79 financial year. Given that the $30 000
was made available to the Service four days prior to the expiration of the
1977v—78 financial year as a special grant on short notice, the Service considered
that to spend it in a four day period would have been an 1rresp0nsxbis use of
funds but by not doing so it jeopardised considerations in relation to its 1978-79
budget. The Department of Aboriginal Affairs’ Regzonal Director for Western
Australia stated that representations were made on behalf of the Legal Service
to reinstate the amount and that the Department had corrected the matter. He
commented that with a little more forethought on both sides the matter pmbably
could have been avoided.

550 Several legal services expressed the view that the process of consultation
and negotiation between representatives of the legal services and Department
of Abongmal Affairs’ staff that precedes the formulation of annual budget require-
ments is of litile value when budgets based on realistic needs are subject to
arbitrary ‘modification by the Department to fit in with fixed departmental
financial aliocations. They alleged that the Department does not inform them
who decides on modifications “to- their estimates or the reasons behind such
rivodificationis, nor are they informed of the areas of the 1temised estimate which.
they are expected to reduce.

551 In the case of Western Australia, the Depariment of Aboriginal Affairs’
Regxonai Office stated that it examines the Legal Service’s estimates and deter-
mines what it will and will not support. The estimates are then forwarded to the
Central Office. If its projection of funds is greater than the actual amount of
funds allocated for Aboriginal legal aid, the Regional Offiez must re-examine
the budget which was originally put forward by the Legal Service. While depart-
mental officers normally reconsult the Legal Service ‘at this stage concerning
items which may or may not be included, the Depariment does not attempt to
re-order the Service’s priorities; it is the Service’s decision where estimated
expenditure should be cut back.

Friennial funding

552 Several Aboriginal legal services ‘claimed that agnual budgetary arrange-
ments and the quarterly allocation of funds prevent them from engaging in any
long-term programs or planning. They therefore favour the establishment of
triennial funding programs. This approach was also’ supported by the Law
Institute ‘of Victoria. Triennial funding would facilitate longer-term planning by
the services; encourage 2 rationalisation of resources away from “band-aid’ activities
towards preventive activities; relieve the legal services’ perennial fear of abohtaon,
and assist Aboriginal self-determination by placmg greater planning contro! in
the hands of the Aboriginal legal services. '

553 ‘There are several arguments against triennial funding: it would not bave
any significant effect on the services® financial difficulties which result from limited
levels of funding rather than annual budgeting controls; other functional areas
manage to operate sansfactorﬂy with annual funding arrangements; it would
involve a major change in departmental and government policy; ‘and, should
financial mismanagement occur, the scope for damage would be far greater than
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under annual funding arrangements. The Commonwealth’s view, as expressed by
the Department of Finance, is that ‘the “locking-in” effect of mulfi-year expenditure
commitments should be avoided wherever possible’, and that exceptions to the
general rule of not entering into such commitments would only be considered for
the most compelling reasons. Further, ‘given the importance the Government, over
recent years, has attached to restraining public sector spending, it necessarily
follows that multi-year expenditure commitments are to be avoided as much as
possible’. The Department of Finance informed the Department of Abongmal
Affairs that while the Government has approved some special funding arrange-
ments for specified authorities, these have generally been designed to meet particu-
lar problems. While the Government may be prepared to make exceptions, it is
unlikely that grant allocations to Aboriginal organisations would meet Cabinet’s
requirements for exemption from the normal budgetary and forward commitment
procedures and from the general prescription against multi-year expenditure
commitments. '

Extra»budgetary funding of major cases

554  Aboriginal legal services may reqguest, specwl £undmg for extraordmary civil
and criminal cases which are likely to be both expensive and long-running. While
fegal services may manage to conduct cases without extra-budgetary funds, they
are required to seek the Minigter’s approval in major civil cases, for example,
land rights cases which will involve extraordinary expense and the diversion of
resources from the prioritics set out in the guidelines. In some land rights cases,
Aboriginal communities may retain private practitioners on their own account or,
alternatweiy, legal practitioners may volunteer their services. In these instances,
there is no call on public funds. However, where Aboriginal communities seek
funds for a major civil case and wish to retain private practitioners for this
purpose, the Department of Aboriginal Affairs seeks the advice of the Deputy
Crown Solicitors to ascertain the appropriateness of the fees being charged by the
practitioners. The Department’s policy concerning major civil cases is based on
an assessment of whether the cost of funding a major case will be offset by some
long-term benefits in the Aboriginal people’s interest.

555 Mo gunidelines or advice are given to the Aboriginal legal services in respect
of exiraordinary and unpredictable major criminal cases {e.g. the Huckiria cases)
concerning the circumstances in which they may apply for additional funds. Depart-
mental officers stated to the Committee that when such requests are lodged, the
Department generally .seeks advice. from the Commonwealth Crown Solicitors to
ensure that an Aboriginal legal service is conducting the case in the most efficient
and economical way. This was not to imply the legal service might be guilty of
some error of judgment, of over-extending resources or of not providing adequate
defence, and it has never been suggested to the Department that a proposal for
extra funding for a major case was inappropriate. Departmental officers have also
approached the Commonwealth Legal Aid Commission on an informal basis
concerning the cost and conduct of certain difficult and expensive cases which
some Aboriginal legal services have undertaken. The Committee considers that
the Commonwealth Legal Aid Commission is the appropriate body for providing
such advice: it not only has the necessary expertise to judge such matters but, as.
a statutory authority, is also independent of government.

356 The Department stated the funding of test cases presents no real problems
from a programming point of view provided funds are available, but each case
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must be specifically approved by the Minister for Aboriginal Affairs under
paragraph 31(a) of the Ministerial Directive. These cases generally arise during
the course ‘of the financial year and it is then necessary to find savings from
existing approved projects to fund test cases. If sufficient advance warnping is
available funds can be programmed as part of the normal programming cycle
via forward and draft estimates. If a need arises during the course of the year
and offsetting savings are available, funds are appropriated as additional estimates
through 4 ppropriation Bill No. 3.

Department of Aboriginal Affairs’ controf of funding

557 The National Aboriginal Conference suggested that the Aboriginal legal
services should be funded through the Aitorney-General’s Department rather than
through the Department of Aboriginal Affairs. It considered that because of
its specialised legal role the Aitorney-General’s Department would be In a befter
position than the Department of Aboriginal Affairs to assess the merits of
proposals emanating from the Aboriginal legal services. The Attorney-General's
Department itself supporis the continued separate development and self-
management of the Aboriginal legal services.

558 Other witnesses, including Aboriginal legal services, argued that the
Department of Aboriginal Affairs, as a department committed to the welfare
of Aboriginals, is more sympathetic to Aboriginal problems and would not be
as hampered by traditional legal attitudes. The Tasmanian Aboriginal Legal
Service stated that, for all its problems, it is stil the department most responsive
to the Aboriginal community, with the highest Aboriginal staff ratic and the
greatest experience in this area. The Aboriginal movement is able to deal with
a single agency and the Department, in theory and partly in practice, represents
at attempt to deal with the problem as a whole. The legal aid program can also
be co-ordinated with other programs within the same structure. The Department
itself has expressed no desire to relinguish its funding responsibility for the
Aboriginal legal services.

Figcal acceuntability

559 The Committee considers the operation and effectivencss of Aboriginal
legal services are not being adequately evaluated either by the Department of
Aboriginal Affairs or the Aboriginal legal services themselves. Efforts on the
part of the Department have been largely directed towards the legal services’
fiscal accountability for public funds. Aboriginal legal services are subject to
strict departmental rules and regulations in expenditure. They must account
to the Department yearly in an audit report to show that funds received are
spent in accordance with directives laid down by ihe Minister and in accordance
with the rules of the Department of Aboriginal Affairs. Conditions for grants
relate to general accounting procedures such as the provision of quarterly
certified financial returns and audited annval accounts, lmitations to the use
of granis, banking arrangements, purchase and disposal of assets, insurance, and
use of surplus moneys, As incorporated organisations the legal services must also
account to the various corporate affairs commissions or similar organisations
to show that they are functioning properly and operating in accordance with
State and Territory laws.

560 Al the legal services accepted there was a need for them to be accountable
and all recognised this as an important function of their responsibility to the
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funding agency, the Department of Aboriginal Affairs, and the Government.
Auditors checking legal services’ accounts and financial statements are obliged
to ‘ensure ‘that the legal services are operating in -accordance with the Depart--
ment’s financial rules and that funds are being properly appropriated, It was.
suggested that it ‘may be appropriate for auditors to emsure that moneys are
also spent in accordance with the terms of the respective legal services’ con--
stitutions, memoranda and articles of association. The Department stated that
the situation has never arisen where an auditor has found that an Aboriginal
legal service’s activities are not in accordance with the Department’s financial
rules or the objectives of the Aboriginal legal service. However, it doubted:
whether auditors would in fact relate the activities of the organisations to the
obiectives set cui in their constitutions, memoranda and articles of association:
in their annual audits. The Department stated -that.if it wanted legal service-
aunditors io assess the degree to which the services comply with conditions laid’
down in the Interim . Charter, for example, it would probably need to specily
this as a condition within the existing financial rules and as a requirement of
the annual aundit.

361 Requirements of auditors including their necessary qualifications (for
example, that they be registered company auditors) are set out in company
legislation of the respective States and Territories. Auditors are required to state
whether a company’s accounts have been drawn up so as to give a true and’
fair view of the affairs of the company and are in accordance with the provisions:
of the Companies Acts (including the disclosure requirements of the Ninth:
Schedule of the Act). Financial statements of companies including the balance.
sheet, profit and loss statement, -and auditor’s report are filed with the Registrar
of Companies after presentation at the company’s annual general meeting. In
conducting an audit the auditor will verify the receipt of income, for example,
receipt of a grant from the Commonwealth Government. In the course of per--
forming a transaction test he may verify that the moneys received under a
grant are appled in accordance with the requirements/conditions of the grant.
it is doubtful whether auditors automatically verify all such grants: in carrying
out such checks they would rely heavily on information supplied to them by
officers of the association.

562 It is suggested that the Minister for Aboriginal Affairs require that, as a
matter of practice, auditors examining the accounts of an Aboriginal organisation,
including the Aboriginal legal services, ensure that moneys are spent in accordance:
with the organisation’s objactives set out in their constitutions and/or memoranda
and -articles of association, and that the auditor provide the organisation and the
Minister with an audit certificate both with respect to the financjal statements of
the association and the application of the grant income (including the requirement
that the financial statements comply with the disclosure requirements of the Com--
panies Acts). This provision would then provide for the auditor to qualify his.
audit report if and when an organisation is found to be acting outside iis objectives:
or termis of reference. The provision would further guarantee the accountabikity
of the Aboriginal legal services both to the funding body and to the Aboriginal
people. These requirements could be mcluded in the Department’s ‘Condmons of’
Grants’,

Evaluation of pregram effectiveness
563 Assessment of program effectiveness by the Department is based prlmariiy
on statistics provided by the legal services themselves and on the subjective views
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of departmental area stafl. Requests for program expansionr are considered on
similar grounds. While ‘the Department ackaowledged . that. statistics provided
by the Aboriginal- Iegal services are unrelisble as a basis for evaluation, little
attempt has been made 1o ensure that accurate statistics are available.

Distortion of statast:cs

564 The Department’s prlmal:y interest -in Statistics is in terms of Workload
requirements -for programming purposes. The Committee received evidence that
statistics -which the Aboriginal. legal services provide for the Depariment of
Aboriginal Affairs may be- inflated or deflated to fit in with departmental require-
ments and implied or stated. priorities. For example, because the legal services
have been required te give low priority to civil matters, a requirement now spelt
out in the Interim Charter, Aberiginal legal services which have undertaken what
they fear the Department may consider to be an unacceptable proportion of civit
cases may transfer caseload or workload estimates from this area te areas which
are accorded priority by the Department. In some cases there was considerabie
discrepancy between figures provided to the Committee during the inquiry and
figures provided for departmentai purposes. It became apparent fo the Com-
mittee that most legal services believed that by providing statistical information
which. might reflect their faiture to conform with departmental priorities in the
provision of legal aid, their funds might be cut back. This is unfortunate because
distorted statistical information provides neither a reliable basis for assessing
the services’ expenditure and ensuring their accountability for public funds nor
does it convey to the Department a true reflection of the needs and demands of
the client population. Unless the legal services feel free to demonstrate to the
Department in concrete terms (that is, on the basis of accurate statistical data)
that client needs and demands do not necessarily reflect the Department’s per-
ception of those needs and demands, the Department has no basis on which to
consider possible policy changes.

565 The Committee urges both the Department and the Abongmal legal services
to give urgent attention to these problems. It stresses that the Aboriginal legal
services have a responsibility to account for the expenditure of public money
and .arg therefore obliged fo pmvzde the Department of Aboriginal Affairs in its
capacity as the funding orgamsatmn with accurate statistical information so that
it can carry out its monitoring role, On the other hand, when & services
request technical advice and assistance in establishing statistical systems, the
Department should endeavour fo assist the services, wherever possible, in setting
up statistical systems which will not only facilitate its monitoring role but will
also enable the legal services to evaluate their own operation and performance
so that they are better equzpped to identify priority areas within their programs
and in any proposed expansion or redirection of programs. Ag discussed pre-
viously, it is apparent that the Department’s interest in establishing statistical
systems is limited and arises from its own concern to obtain statistics for depart-
mental monitoring purposes, for funding and accountability for funds rather
than from any concern to assist the legal services (and indirectly the Aboriginal
‘people) in monitoring their performance and assessing client needs and demands.
The Committee considers that self-evaluation by the Aboriginal legal services is
essential to effective self-management in any program de51gned to promote the
advancement of Aborigmal people.
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Need for evaluation

566 The Committee is also concerned that ‘no systemat;c avahzanou of the
legal services has been carried out either by the Department or-the legal services
themselves to assess the services' accessibility and acceptability to the client
population and measure the needs and demands of Aboriginal people within the
jurisdiction of each Aboriginal legal service. The Department has not undertaken
or sponsored any surveys to gauge acceptance or nmon-acceptance of particular
legal services by Aboriginal communities. It suggested that if Aboriginals are
not happy with the performance of their legal service, they are entitled to
indicate this through their right to vote for members of the legal service councils.
While this is true in theory,-the Committee’s inquiry has revealed that in practice
few Aboriginals, particularly those in non-metropolitan areas, have the means
to attend legal service meetings nor sufficient comprehension of or experience
in administrative and 'operational procedures ‘to express their satisfaction or
dissatisfaction with the service’s operation, and the legal services have been
loath to divert resources to assist them.

567 Financial monitoring, levels of expenditure, and caseload and workload
statistics do not by themselves provide 2 reliable indicator of legal services’ efec-
tiveness. Thete is a need to measure the needs of the client population, to
ascertain whether the legal services are accessible to those in need, and whether
Aboriginals’ legal needs are being met by the legal services. It is important to
determine the extent to which Aboriginals’ access to legal aid is inhibited by
geographical or socio-cultural factors, to assess the degree of awareness amongst
Aboriginal communities of the avaﬂa‘mhty of a legal facility and the inclination
of different groups within each community to utilise that facility. Efforts ‘should
also be made to measurc whether the legal services’ activities are having an
effect on community development, whether they are promoting an awareness of
Aboriginals’ legal rights and obligations and whether, as a result of the services’
activities, Aboriginal people are more confident and competent in dealing with
legal and related non-legal matters. The effectiveness of the legal services should
be evaluated not only on the basis of utilisation rates but also on the attitudes
of potential clients in the Aboriginal population. Ce g
568 Proper evaluation is essential to the implementation of the Government’s
policy of self-management, to the fiscal accountability of the legal services, and
to the establishment of priorities for funding purposes (a} within each legal
service, {b) between different legal services, and {(c) between the various func-
tional areas in which government financial assistance is provided for Aboriginals.
It seems unreasonable to ask the Abongmal legal services to justify their priorities,
their role and their method of operation in the absence of a departmental evaluation
framework which takes into account the appropnateness of the legal services to
their client population, their effectiveness in meetmg the population’s needs, and
their accountability to the Aboriginal people, in terms of quality as weﬂ as
quantity of service.

Need for a co-operative approach to evaluation

369 - The evaluation of legal services which is undertaken by the Department of
Aboriginal Affairs is conducted by personnel who have neither experience in
legal practice nor expertise in the administration of a legal agency. It appears
that proposed new projects for inclusion in legal aid programs are also accepted
or rejected without recourse to legal opinion. The Department stated that legal
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advice is sought from officers of the Attorney-General's Department when
Aboriginal legal services request ministerial approval and additional funding
for costly, protracted cases. It sees no need to appoint an experienced lawyer
within the Department. The present lack of legal knowledge and expertise within
the Department points to & need for the Department of Aboriginal Affairs to take
alternative steps to ensure such knowledge and expertise is available to it in
the evaluation of existing legal programs and the assessment of any proposed
modifications to those programs. The Department stated that it has approached the
Cormmonwealth Legal Aid Commission concerning evaluation procedures. Depart-
mental representatives considered, however, that while the Commission would
bave expertise in legal aid, it would not have expertise in Aboriginal affairs nor
necessarily in providing a legal aid service to Aboriginals. The Commitiee suggests
that these problems might be overcome by a co-operative approach to evaluation.

570 The Committee recommends that:

e the Department of Aboriginal Affairs seek the co-operation of the Aboriginal
legal services to design and implement an evaluation program to gauge the
-accessibility and acceptability of the legal services to the Aboriginal client
population, the present and future needs and demands of Aboriginal people
in criminal and civil law matters and related non-legal matters, and the
effects of legal service activities on Aboriginal community development; and

o the advice and assistance of the Commonwealrh Legal Aid Comrmission be
sought through the Attorney-General in the design and implementation of an
appropriate evaluation framework.

Cost-effectiveness of Aboriginal legal services
571 On a comparative cost per case basis, the Aboriginal legal services compare
favourably with other legal aid agencies. However, cost per case comparisons
between the various agencies must be approached with some caution and must
be gualified by the following considerations:
e there are potential differences in definition of cases;
e a few very expensive cases (or a number of inexpensive cases) can signifi-
cantly raise or lower the average cost;
e cost per case varies according to the ratio of work done ‘in-house’ to work
referred to outside solicitors;
¢ cost per case is affected by the geographical coverage of the service (for
example, travel and accommodation expenses are incurred if the agency
services remote areas}, the densﬂ:y of the client population, and the sumiarity
of matters in which assistance is sought; and
¢ costs are affected by oflice arrangements and expenditure on staff salaries.
Most Aboriginal legal services refer a minimum of work to outside solicitors.
They alse pay outside solicitors a lower percentage of costs than other agencies.
Their overheads in terms of administration costs and staff salaries are lower than
those of other agencies. For these reasons, the Abongmal legal services are
significantly more cost-effective than other legal aid agencies.

Alternative sources of funds

572 In view of the financial difficulties experienced by the Aboriginal legal
services in recent years, .it is important to investigate potential additional
sources of income. Two possible sources are available: charging clents for services
rendered, and secking support from communities in receipt of royalty payments.
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Charging clients for services

573 There are several possible methods of imposing charges on clients of the
Aboriginal legal services: charging a standard service fee, charging fees based on
means tests, or charging special categories of clients. In view of the financial and
social circumstances of the majority of Aboriginal people, these alternatives need
to be subject to the proviso that those who are unable to pay need not do so.
This Jeads to the vexed question of how to determine inability to pay. It is alse
important that the effect of this source of revenue on the future funding of
Aboriginal legal services be clarified,

STANDARD SERVICE FEE

574 In his report on the Department of Aboriginal Affairs Sir David Hay
recommended as an option the introduction of a standard service fee for
Aboriginal legal service clients. This has now been gwen effect by the Intenm
Charter for the operation of the legal services which requires that:

In respect of each case undertaken the services will levy a standard service fee. the
. amount of which will be determmcd annua]iy by the Minister for Aboriginal Affairs.

The Interim Charter_also prowdes that the siandard service fee may be waived in
cases of demonstrated mabﬂlty to pay. The standard service feec requirement
raises questions concerning how the fee should be applied. The Department of
~ Aboriginal . Affairs nominated the following guidelines for the collection of the
fee which has been set at an initial level of $5 per case: _ _

e The fee will apply in all representation cases where the client is in receipt of wages
or other income incluzding income maintenance benefits, for example, unemployment
‘benefit, age pension, sickness benefit, invalid pension, supporting mo_thgrs pension,

‘s Representation should be taken as including cases where a solicitor enters into
 gome action on the client’s behalf, for example, conducting negotiations or writing
letters, as well as representation in court.

e Persons who can demonstrate genuine hardship may be exempted from payment,

- for example, a person who can demonstrate difficulty in meeting immediate family
commitments. The onus of proof in such instances should be on the client.
. & In -order to avoid complications arising from holding trust monies the fee should
be charged only after the service has been provided.

o The fee should be collected on the spot or, H a chent is unable to pay, he should
be issued on the spot with an account for payment within 14 days of the time of
service delivery,

e The services should use their own judgment as to steps to be taken following up
unpaid fees. Costs should be weighed against benefits,

a The Departinent expects a genuine effort by the services to collect fees from clients
but acknowledges the need for some common sense in implementation of the
- Government’s decision,

Thw Minister for Aboriginal Aﬁmrs has stated that he does not wish to lay down
detailed rules relating to the collection of the fee and exemptions but expects the
legal services to use the term of the Interim Charter to devise sensible rules which
meet the practical difficulties facing the legal services and the spirit of the Interim
Charter.

575 Aithough the Minister has advised that fees collected in 1979-80 may be
used by the legal services to supplement Government grant funds, only one
organisation, the St Mary’s and Districts Legal Assistance, is levying the standard
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service fee. Others appear to be awaiting the outcome and advice of the Com-
mittee’s inquiry. Other witnesses accepted the idea of a standard service fee pro-
vided that those who are unable to pay are exempted and, from the Aboriginal
legal services’ point of view, provided that the need to demonstrate inability to pay
does not mvolve them and their clients in complicated administrative pmcedures

576 Most of the Aborigmal iegal services argued agamst the proposal for a
standard service fee on. the grounds that the proposal detracts from. the. ideal of
Aboriginal. self-defermination; it does net g‘we due weight to ihe disadvantages
and injustices-suffered by Aboriginal people.in the legal system. due. to poverty
and other factors;. it would cause embarrassment to. the services and lead to.a
breakdown in the. good relations between the services and the communlty, and

it would alienate: Aboriginals and lead them to. regard the legal services as another. -

bureaucratm organisation controlled by government rather than by the -Aboriginal
community. Given high Abor1g1nal unemployment,. the majority of clients would
be unable to pay, .while many in employment would face difficulties due- to
extended famﬂy refsponmbzht;cs Objections 1o the introduction of a fee were also
expressed in relation to the collection of fees. It was suggested that the adminis-
tration of such a scheme would be more costly than the revenue it would yield.

577 In response to objections to the unposmon of a standard service fee, the
M;mster said: - o SR T S T _
=+ 1°do .net. thmk there can: be any argument agamst the service fee where 2 client
.*-ha_s,capacny to pay.:I am fortified in-that ‘view by the -attitude 'adepted by the
- - Mational Aboriginal Conference when: it gave evidence to.the House of Representa-.
-tives, Committee, 1 believe that the collection of the fee should improve the public:
_ image of :the Services by reducing criticism and backlash against the free s¢1V1ces
. provided to Abongmals while the Austrahar: Legal Ald Oflice Tequires a minimum
fee of $20 from other needy persons. The fee has been set at a nominal jevel and
* . ‘appiies only in those Cases where renresentatton i mvo%ved No charge is reqwred
* ‘whert advice onty is prowded by the Servwes
The Department of Abongmal Affairs has made no. assessment of the amount whlch
Aboriginal legal services could collect from the application of a standard service
fee under. any definition . of. Aboriginal clients’ ability to pay. ¥t has made no
evaluation: of :the cost-of administering the collection of a- service fec. and no
agsessment of the amount of revenue which .could be derived from this source.:
It was also npable to provide the Committee with any estimate of the proportion
of .the totai Aboriginal . population which would be able to pay a fee or of the
proportion .of .unemployed - Aboriginals. in. receipt  of . pensions ‘or.-benefits .-and
employed Aboriginals in receipt of .regular income who would be able to do so.

578 A number of legal services raised the pomt that there is some dotibt whethex
the services can legally charge or collect a minimum standard service fee as they
are not thémselves firms of solicitors. If the solicitors rather than the services
charge the fee, they must open a trust account which is subject to various auditing
controls under the respectlve State legal practitioners Acts. It was further suggested
that' if solicitors were to charge a fee, they would be bound to charge at full rates
or be liable to charges of undercuttmg and unethical conduct. As these matters are
controlled by State legislation, there are likely to be variations from State to State.
The Minister for Aboriginal Affairs has suggested that in order to obviate puttmg
money into a trust account the collection ought to ‘ba made after the servide is
rendered.. The disadvantage. of  this approach is. that.if the peison:does not have
the cash. in hand at. the time the service:is provided, it is necessary to: render: an
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account with all ‘the comsequent difficulties of collecting such fees. Nothwith-
standing discretion, ‘the legal services must meet the costs of maintaining an
accounting system for coliectmg those moneys or at least making the mmai
attempt to collect moneys S

579 One 1ega1 service suggested that incorporation as a statutory awthority (L.e.
a State Aboriginal legal aid commission) would overcome these difficulties. The
Department of Aboriginal Affairs stated that such an option would be difficult in
States where more than ‘one service operates and a statutory body may not permit
the broad Aboriginal membership preferred for Aboriginal legal services and could
inhibit “the self-management concept. A solution may be to amend the
Aboriginal Councils and Associations Act 1976 which provides for the incorpora-
tion of Aboriginal legal services; embodying in the Act a broad charter for the
legal services. These problems were drawn to the Committee’s attention too late
in the inguiry for it to mvestzgate fully, However, it is clear that before any action
is taken to require the services to collect fees or make charges, the Department
must determme the legahty of the Iegal services chargmg fees.

MEANS TEST

580 The National Abongmai Conference stated that it favours the introduction
of a means test for those whose income permits the payment of a fee without
causing undue hardship. While the Conference is aware of the inherent difficulties
in enforcing such a scheme, it considers that the introduction of a means-tested
fee would help to ensure that the maximum number of Aboriginals benefit from
the facilities provided by the Aboriginal legal services and would encourage
Aboriginal independence and self-reliance. The "Aboriginal Legal Service of
Western Australia and the North Australian Abongmal Legal Aid Service have at
various times in the past considered or attempted to xmpose some form of fee for
service based on a means test but, because of problems in administering the means.
test and bacause so few chents could pay, no fees were ever collected.

581  The Department of Aborlgmal Affairs recognises that it would be unsatisfac-
tory to apply a means fest system of the type used by the Australian Legal Aid
Office to. assess disposable income and is ‘working on a simple, readily definable
test for the Aboriginal legal services to use. The Law Society of Western Australia
stated that its duty counsel scheme and legal advice bureau use a flexible and
informal ‘means test to determine contributions from clients. No precise financial
formula is used and no charge is levied on people in custody seen by duty counsel.
Determination of ability to pay is left to the lawyer’s discretion. The Law Society
commented, however, that in the case of Aboriginals there would be automatic
waiver in almost all circumstances. Some witnesses believed that most of those
Aboriginals able to contribute to the cost of their defence would prefer to do so
as a matter of pride. Professor Tatz suggested that in the long term Aboriginals
will come to want to pay for the services they recewe, and that in doing so they
will wish to exert greater control over ‘thelr service. -

CHARGING SPECIAL CATEGORIES OF CLIENTS

582 At present, those services which handle land transactions charge full costs.
Similarly, clients in successful recoverable actions are required to reimburse the
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services’ costs. The Commitiee raised the possibility of the services charging ‘all
or a proportion of costs to certain other categories -of chents, such as habitual
offenders or Aboriginals with obvious means..

583 .+ 'The Committee recognises that the fact that-an offender has been rep-
resented on several previous occasions does not detract from his need or right of
representation again. However, at times a disproportionate amount of at least one
Aboriginal legal service’s funds have been devoted to representing a small number
of habitual offenders. Several witnesses also suggested that some habitual offenders
make maximum use of the system for their own benefit. The Committee considers
that Aboriginal legal services should not be under any compulsion to charge costs
to habitual offenders and in fact this section of the services’ clientele may be less
able to pay or contribute to costs than other clients. However, the requirement
for habitual offenders to pay or coniribute to costs may in some instances act
as a deterrent. The Committee suggests that the legal serwces make provision to
charge habitual offenders at their discretion.

584 There are-a pumber of Aboriginal people whose occupauon and income
place them in 2 relatively privileged economic position compared with the
majority of Aboriginals. Many of these people have a special identification with
the Aboriginal legal services and prefer 10 seek legal assistance from them rather
than from an alternative legal service or the private legal profession. Bearing in
mind the financial constraints within which all the Aboriginal legal services operate,
the Committee feels that such people should not expect the Aboriginal legal
services to provide them with assistance at the expense of more needy clients.
Nor is it inappropriate for the Aboriginal legal services to provide a legal service
to these people. However, the Committee believes that Aboriginal people with
obvious means should be requzred to pay for services rendered by the Abongmal
legal services on a commercially competitive basis. The Aboriginal legal services
should accept their responsibility to those clients whose disadvantage and need
for legal assistance are greatest. Some legal services stated that in the past clients
who appeared to be able to contribute towards the cost of their cases have been
asked to do so and have usually complied. Others refer Aboriginals with obvious
means to pnvate solicitors. However, the proporﬂon of Aboriginals falling into
this category is smaﬂ "

Eﬁect of the collection of fees and charges on funding

585 The legal services believe that any amounts collected in fees and charges
will be deducied from the following year’s allocation of funds as is the case with
State legal aid commissions. Although the Minister has advised that standard
service fees collected in 1979-80 may be used to supplement Government grant
funds, it is not clear whether revenue from fees will affect the legal services’
funding in subsequent years. It is therefore necessary for the Government io
clarify whether revenue obtamed from charges to clients wﬂi be deducted from
future levels of funding.

586 'The Commlttee conmders that income derzved from the collect:on of fees
and charges should not be deducted from subsequent funds provided through
Government grants. This approach not only :provides an incentive for Aboriginal
legal setvices to collect fees for service, but also offérs them a potential alternative
source of revenue from the -Aboriginal' community and can: therefore be seen
as promoting Aboriginal independence and self-reliance. :
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587 The Committee recommends that;

o the Government seek advice on the legality of Abongmal Iegal services in all
States and the Territories charging fees; :

e the Department of Aboriginal Affairs seek the co-operation of the Aboriginal
legal services in developing « ﬁexxble and mformal means - test for
- Aboriginal legal services; = :

e Abongmal legal services apply properly means- iesfed charges for legal ser-
| vices provided to clients; and

o revenue from the collection of charges be used io supplement oovemmem
grants-in-aid and not be deducted from future levels of funding.

Rovyalty payments

588 The Committee considered the suggestion that Abomgmal communities
receiving royalty payments be asked to contribute to funding the Aboriginal legal
services either by subsidising Commonwealth funding of their legal service or by
paying all or.a proportion of the costs of legal aid provided to members of the
communities. Those witnesses who were sympathetic with this idea tended to
favour communities  subsidising the funding of the legal service rather -than
paying the costs of community members using the service. .

589 The Department of Aboriginal Affairs stated that
The situation in the Northern Territory at present is that payments in ‘ihe nature
of mining royalt;.es are insufficient to cover the purposes for which these moneys are
expended. The alfocations to the Land Councils from the Aboriginals Benefit Trust
" Account aré Insufficient to cover their administrative expenses, and the 30%
applied io or for the “benefit of Aboriginals fiving in the Northern Territoiy is
“insufficient for’ their needs; having to be supplemented by granis-in-aid. If that
30% swere used to fund Abongmal Legal Aid Services in the Northern Territory,
it would be necessary to incréase the amount of grants-in-aid by an equal amount,
The Department also commented that while the suggestion is not practlcabic at
present the situation will be different if in the future royalty moneys increase to
the point where a surplus accumulates in the Aboriginals Benefit Trust Account
and grants-in-aid are phased out, At that time it will be necessary to decide
whether, as a matter of policy, Aboriginals in the Northern Territory should be
required to fund their own legal aid service when in other States the Aboriginal
legal services are funded by the Government,

Condus:on

5900 The Department has agreed that generaily the Aboriginal legal serv;ces are
providing an effective service. It has also acknowledged that the preservation
of ex;stmg ‘departmental priorities is not crucial and there should be a continuing
réview and adjustment of prioritics on the basis of commpiunity priorities, both
in grants-in-aid and State grants programs. Despite appeals from the Aboriginal
legal services ‘for additional funds to expand their operations, éxtend their
coverage -or Hmprove: the «quality of service: they.are able ‘to provide in certain
areas or ‘to ¢ertain. sectors of the client population, significant additional funds
have not-been forthcoming. The Committee considers that the provision of legal
aid-is of vital importance to the Aboriginal people and fundamental to Aboriginal
community development and that the importance of this area of Aboriginal affairs
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should be acknowledged in increased levels of financial assistance to the Abori-
ginal legal services, The Committee recommends that increased levels of financial
assistance be made available 1o the Aboriginal legal services through the Govern-
ment's Aboriginal legal aid program.

591 The Committee has also -concluded that the. 1egal needs..of  Aboriginals in
rural areas are presently least effectively met, both in the criminal and civil
jurisdictions, and is concerned to ensure that in the future the Aboriginal legal
services give greater attention to ‘the delivery of legal aid in these areas. The
Committee believes that the fact that the legal needs of Aboriginals remain
unmet in many areas can be attributed in part to the current levels of fundmg
for  the legal aid program. However, it is also attributed to deficiencies in the
structure of some legal services which are reflected in their failure to give
priority to the delivery of legal aid in rural areas, The Committée therefore'
recommends that additional funds allocated to the Aboriginal legal aid progrom
be directed towards meetmg the legal needs and denmnds of Abongmal people
in rurel areas.
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7. :-Naﬁonﬂ -Cg_}_—ordinaﬁion |

Proposed estab!lshment of a nahonal secretariat of Aborigiual !egal services

592 Proposais have been made on puUmeErous occasions to co»ordmate the
activities of the Aboriginal legal services through the establishment of a national
co-ordinating ‘agency. In March 1973 the Departmeni. of Aboriginal Affairs
proposed that a national secretariat be established. In. April the same year a
conference of Abongmal legal services agreed to the proposal. Further resolu-
tions supportmg the establishment of a national secretanat were carried by a
conference. of Aboriginal legal services in December 1973, by a conference on
‘Aborigines and. the Law’ held at Monash University in July 1974, and by a
further conference of Aboriginal legal service delegates. held in Canberra in
August 1975. Even though there has been such long-standing and consistent
demand for a national secretariaf, it has not yet been established,

593 It was envisaged that a national secretariat would:

e facilitate communication and co-ordination between the legal services in
relation to day-to-day matters affecting their operations and the pursuit
of common interests;

e maintain liaison with both central and regional offices of the Department
of Aboriginal Affairs;

o facilitate greater communication and exchange of ideas on a varjety of

matiers of common concern to all legal services, such as Aboriginal-police
relations;

e collect and publish statistics, provide back-up research facilities and dis-
seminate information of common interest;

¢ make submissions and present proposals to inquiries, governments, etc. on
behalf of all Aboriginal legal services;

e co-ordinate proposals for future funding; and

e develop an overview and broader perspective of Aboriginal legal aid, par-
ticularly in respect of questions such as class actions, group rights and
preventive campaigns and policies.

594 The 1975 Aboriginal legal service conference proposed that a national
executive be established to determine policy and give direction to the activities
of the national secretariat. The executive was to consist of the State presidents
of each Aboriginal legal service (or their nominees) and meet every three
months. The national secretariat was to comprise three full-time staff members
appointed by and responsible to the national executive. It was considered pre-
ferable for the secretariat to be located in Canberra rather than being attached
to one of the legal services. The secretariat would then be seen to be independent
of any particular legal service’s operation and influence. It would also have
ready access to the Department of Aboriginal Affairs, the Attorney-General's
Department and other national organisations based in Canberra. Delegates to the
Aboriginal legal services conference held in August 1975 also resolved that the
Department of Aboriginal Affairs be requested to fund the pational executive and
secretariat but not at the expense of allocations to the Aboriginal legal services.
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A budget was prepared for the proposed national secretariat based on the assump-
tion that the secretariat would come into operation on 1 January 1979, Tt was
estimated that a budget of $206 050 would be required to fuand the national
secretariat and its executive m 1979, - :

595 The establishment of a national secretariat has pmnarﬁy been inhibited
by cost factors. The Department of Abongmai Affairs stated that the funding
of a national secretariat would result in a diversion of funds from the legal
services’ allocation for their existing program commitments. It proposed that,
alternatively, liaison with the Commonwealth Legal Aid Commission might be
developed with the Commission carrying out for the services some of the functions
it is committed to undertake generally in the area of legal aid. The Committee
supports this proposal which is discussed later in the chapter.

Other proposa]s for a nanonal co-ordinating agency

596 In 1975 the Commlssxon of Inqmry into Poverty! recogmsed the need for
the establishment of a body free from the day-to-day pressures imposed on ‘the
legal services which could facilitate communication and exchange of ideas between
the services, provide research facilities, collect and disseminate information of
common interest.and develop. community legal education programs. It recom-
mended the establishment of a back-up centre designed to assist the legal services
in performmg these functions. The Commission also suggested that consideration
be given in the future to the creation of a ‘statutory commission or corporation
with a predommantly or wholly Aboriginal membershxp designed to oversee
the operauons of the legal services but which at the same time would enable each
legat service to retain a large degree of autonomy '

597 The National Aborigmal ‘Conference supported the establishment of a
national co-ordinating agency :which it believed would minimise the effects of
State and community differences and. thus ensure the provision and continuation
of a complete and balanced legal facility to all Aboriginals regardiess of financial
status and geographical :location. It further suggested that a national organisation
should be responsible for allocating funds provided by the Department of
Aboriginal Affairs for legal aid between the respective services.

Objections to the establishment of 2 :nafional co-ordinating agency

598 Reaction by the Aboriginal legal services to the proposal for the establish-
ment of a national Aboriginal co-ordinating agency was mixed. While ali the
legal services recognised the potential benefits resulting from co-ordination and
liaison through a national body, many were concerned about the management
and operation of such a body. Some considered there was a danger that the
organisation could become another bureaucratic channei through which they
would have to operate, particularly if it were responsible for allocating funds.
Others suggested that it could become a national forum for one group or another
to promote its own point of view at the expense of others and that it might
provide scope for nepotism and factiousness, allomng regaonal or other pamcular
interest groups to dominate.

599 ' Some observers of the development of Abongmal policy  and administration
stated that in the past universal, expedient, monolithic legislation, policies or

t Sackville, Law and Poverty in Australia, pp. 286-7.
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programs in Aboriginal affairs have generally failed. This is partly because of a
natural tendency amongst Aboriginal groups and organisations to decentralise.
Although superficially similar, Aboriginal groups -and organisations are inherently
disparate and it is questionable whether national organisations are able to
sufﬁcaently take account of all points of view. It was suggested that Aboriginal
legal service activity could be more eﬁectwely co~ord1nated through the estabhsh~
ment of flexible, Voiuntary co-operative arrangements

600 Those who favoured the establishment of a national co-ordmatmg authonty
considered: it unreasonable that the legal services’ allocations of funds for their
day-to-day operations should be reduced to finance. the establishment of such an
organisation. The legal services stated that because their effectiveness in meeting
clients’ demands for legal assistance is already impeded by limited resources they
have had to forego the advantages which would have resulted from the establish-
ment of a national co-ordinating bedy- inciuding financial savings.accraing from
the elimination of duplication of resources in specific projects with national
s1gmﬁcance and apphcation The Committee accepts this argument and appre(:lates
that the legal servicés are’ unwﬂimg to deprive clients of legal assistance by
allocating ‘a proportzon of already insufficient resources to comstructive” longwterm
projects even though the services recognise the need to adopt long-term- measures
and a broad comprehenswe approach to the provzsmn of legal a;d for Aborxgmal
people e

601 - The Department of Abongmal Aﬂfaxrs oons:ders exsstmg consultatwe
machmery provided for .in the Ministerial Directive? is adequate .to_achicve’ the
objectives sought . by. the National Aboriginal Conference through the . establish-
ment of a national co-»ordmatmg agency. Sections 13 to 17 of the Directive
provide for extensive consultation with Aboriginal communities and representatwe
bodies such as the National Abongmal Conference and the Council for Aboriginal
I)evelopment in the development of programs. While' these ‘sections, with the
exceptlon of sectlon 14, prov1de for consultation with’ Abongmals on a regxonal
area’ or ‘community “basis,” there is no provision for national consultation or
Kco~0rd1nat10n of actmtles except by the Department of Abongmal Aﬁau’s Section
14 states:’

DAA has the responsibiiity for the deveIOpment of national policies' the admmis-

tration of these policies, and the co-ordination of programmes, namely, the services

delivered to Aboriginals by both Commonwealth and State functional degartmen’:s

"i and . agencies. The purpose of this co-ordination is to.ensure that the-total aid

program - takes. account of -Ahoriginai needs and priorities in an integrated way,
without duplication,

.Kt is significant-that this section places eﬁectwe responmbzhty for co-ordmatlon and

integration of ‘programs-with the ‘Department: and not with Aboriginal people,

602 'The need for liaison, co-opération and co-ordination between the Abongmal
Iegal services; ‘particularly in professional matters, ‘is clear. During the mqurry
it 'became apparent to the Committée that' there is little communication or
exchange of ideas between the 12 Aboriginal legal services and surprisirgly Tittle
‘awareniess of variations ‘in their separate programs, methods of operatleu, goals
and problems. The dissemination and sharing of information and experience is
c_onmdered essential. _to 1mprov_m_g the effectweness and_ eﬁieiency of ,the Abongmal

2 meterm! Directive cma’ Pragrammmg Gmdelmes Govemment Fmancm! Asszsrance fo Abomgmals
1980-81, Department of Aboriginal Affairs. s
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iegal services. Co-ordination of the activities of the Aboriginal legal services
would minimise duplication of effort by the separate legal services, particularly in
the development of statistical collections, the preparation of -training programs,
manuvals and other material, the design and publication of compunity legal
education materials, and the development of annual funding programs and pro-
posals.: The Commitiee is not convinced, however, that the establishment of a
separate national body is the most suitable or appropriate way of fulfilling this
requirernent. It believes national co-ordination and co-operation can be
achieved more effectively through the establishment of co-operative arrangements
between the Aboriginal legal services, the Commonwealth Legal Aid Commission,
State and Territory legal did commissions and other legal agencies. The Committeg
also considers other benefits would be derived from Aboriginal legal services’
close liaison and co-operation with these organisations.

Hstablishment of m-@pemuve amangemems with the Commonweahh Legai Aséﬁ
Cammmsmn

603 The Commonweaiih Legai Aid Commmsmn has an adwsory, co-orcimatmg
and monitoring role in the delivery of legal aid services throughout Australia. In
particular it is responsible for ascertaining and keeping under review the extent of
the need for legal assistance in respect of Commonwealth matters and of recom-
mending o the Attorney-General the most effective, economic and desirable means
of satisfying that need.® It also has the function of liaison and co-operatlon with
IegaI aid commissions as well as other bodies providing or interested in the
provision of legal aid and of makmg recommendat10n< concerning . their
co-ordination.* :

604 “In its second annual report, the Commission stated it w1shed to extend 1ts
activities in the areas of liaison and co-ordination with all legal aid services in
Australia.® It sees this as essential to taking advantage of successful innovative
methods which are being adopted by various legal aid orgamsatlons and o
achieving the desirable object of providing legal aid to persons in the Federal
area on as uniform a basis as possible. The Commission reported’ that consult-
ations had been held with the Western Australian, South Australian and Australian
Capital Territory Commissions and with the Assistant Director and Depuiy
Directors of the Australian Legal Aid Office as part of its liaison and co-ordination
function. The Chairman and Deputy Chairman also visited and beld detailed
discussions with many other legal aid services throughout Australia,

605 To date the Abongmal legal services have not been involved in consultauon
with the Commonwealth Legal Aid Comm1sszon or, participated in programs and
discussions promoted by the Commission. The Commission has not sought the
views or co-operation of the Aboriginal legal services nor have the Aboriginal
legal services taken any initiatives to establish co-operative arrangements with
the Commission or to seek its advice on the delivery of legal aid.

606 The establishment of co-operative arrangements between the Common-
wealth Legal Aid Commission and the Aboriginal legal services would be
beneficial to the legal services, the Commission and other legal aid agencies, The
Aboriginal legal services could participate in, contribute to and benefit from

8 Commonwealth Legal Aid Commission Act 1977, section 6 (a).
4 ibid., section 6 ()
5 Commonwealth Legal Ald Commission, Second Annual Report 1978-79, AGPS, Canberra, 1979,
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developments in those areas for which the Commission has direct responsibility,
such as the collection and publication of statistics, the development of education
programs, the conduct of research, and the evaluation of legal aid schemes. The
arrangements would also provide an opportunity to promote within the Common-
wealth and State legal aid commissions greater understanding of the nature and
operation of Aboriginal legal services and appreciation of the special legal needs
and demands of Aboriginal clients; allow and encourage the Aboriginal legal
services to participate in conferences, seminars and workshops sponsored by
the Commonwealth Legal Aid Commission; provide for the Aboriginal legal ser-
vices to contribute to and benefit from the Commission’s collection of legal aid
research material, information and resources; and facilitate discussion of matters
of mutual interest.

6507 Although the Aboriginal legal services operate separately from the com-
prehensive legal aid commission scheme and do not have any formal relationship
with the Commonwealth Legal Aid Commission, the Committee believes that
it would be appropriate for the legal services to enter into special co-operative
arrangements with the Commission. It suggests that suitable arrangements be
determined by consultation between each Aboriginal legal service and the Com-
monwealth Legal Aid Commission with the objective of promoting liaison, co-
operation and co-ordination between the Aboriginal legal services, the Common-
wealth Legal Aid Commission and other legal aid agencies. The Comunittee does
not envisage the Commonwealth Legal Aid Commission being responsible for
funding or directing the allocation of funds between the Aboriginal legal services.
However, it urges the Aboriginal legal services to seek the advice and assistance
of the Commonwealth Legal Aid Commission in the estimation and preparation
of anmual budgets, It also urges the Aboriginal legal services to draw on the
expertise of the Commission particularly in the fields of management, budgeting,
staffing, methods of operation and evaluation techmques

608  The Comm1ttee recommends that:

3 Abongmal legal services seek the co—opemtwn and assistance of the Com-
monwealth Legal Aid Commission in such matters as the development of
statistical collections, the evaluation of legal aid programs, the collection
ond dissemination of information, the development of community legal
education programs, and the conduct of researchy and

o the Commonwealth Attorney-General divect the Commonwealth Legal Aid

. Commission to consult and negotiate with Abongmal tegal services in
response to initiatives from Aboriginal legal services which express an interest
in entering into co-operative arrangements with the Commonwealth Legal

- Aid Commission and participating in, coniributing to and berefiting from
activities arising from the Commission’s functions.
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18. Government Policy on Aboriginal Legal Aid-

The pehcy of se!i—determmamn

609 The Commonwealth Government’s present pohcy on Ai:)ongmal aff airs_is
based on the principle that all Aboriginals and Torres Strait Islanders should be as
free as other Australians to determine their own varied futures. ‘The ‘Government
recognises the fundamental right of Aboriginals to retain their racial -identity
and traditional lifestyle or, where desired, to adopt partiaily -or wholly a European
lifestyle In the long term, the objective of -Government financial assistance is
to provide Aboriginals with opportunities and options for the individual and the
community in the fields of economic, social and cultural development which are
equal io those available to other Australians.? To meet th1s ob;ectwe the Govern—
ment aims to secure for Aboriginals:

(a) access to Government services equal to that accorded to othcr Aus—
tralian citizens, together with additional services appropriate to their
state of extreme disadvantage;

(b) certain special benefits not available to other cmzens where such
special benefits are needed to overcome special d;saévantage.‘*

610 For the implementation of all its programs, the Government sees seif—
management’ as a major objective. On 24 November 1978 the then Minister
for Aboriginal Affairs, the Hon. Tan Viner, stated in the House of Representatives:
In essence, the policy of self-management reguires that Abongmals, as individuals
" and communities, be in a ‘position to make the same kinds of decisions about their
future as other Australians customarily make, and to accept responsibility for the
results flowing from those decisions . . . The (Government sees this policy as offering
to Aboriginals a means of breaking out from the state of dependence which has for
so long enchained them. In any society, decision-making and responsibility are
essential to the restoration of self-respect and to the removal of the social maladies

of despondency, inertia and resignation.*

611 In its party platform the Government stated that, in encouraging Abomomal
initiative and enterprise, the maintenance and, where appropriate, the ¢xpansion
of Aboriginal-managed enterprises and services such as. Aboriginal medical ser-
vices, Aboriginal legal services and Aboriginal housing, - building and - pastoral
projects are high on the Hst of _priorities. The Government has recognised that
if a policy of self-management is to be effective Aboriginals must.play a signi-
ficant role in their affairs, particularly in setting the long-term goals and objectives
which the Government should pursue and the programs it should adopt in such
areas as Aboriginal education, housing, health, employment and legal aid; in
setting the priorities for expenditure on Aboriginal affairs; in evaluating existing
programs and formulating new ones. The Government has stated that it will,
within the limits of available finances, fund programs which develop Aboriginal
self-sufficiency and which represent initiatives that Aboriginals themsclves believe
will enhance their dignity, self-respect and self-reliance.®

1 The Liberal and National Country Parties, Abor:gmal Affairs Polzcy, November 1975.

¥ Ministerial Directive and Programming Guzdelmes, Government Fmancml Assistance fo Aborrgmals
- 1980-81, Department of Aboriginal Affakrs, section 3, :

% ibid., section 4.

4 Austraha House of Representatgves Debares, 1978, Vol. 112, p. 3443, ..

% The Liberal and National Country Parties, Abarzgmal Affairs Policy, Novernber ]975

4 ibid.,
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Development of government policy on Aboriginal legal aid

612 The Commonwealth Government has provided financial support to the
Aboriginal legal services since the first grant was made to the Aboriginal Legal
Service (N.S.W.) Lid in 1971. At that stage no comprehensive Aboriginal legal
aid program or plan was developed for the guidance of the Aboriginal legal
services or the funding authority, the Department of Aboriginal Affairs.

The Aboriginal Legal Service Program
$13 In March 1973 an Aboriginal Legal Ser\nce Program was prepared for the
Department of Aboriginal Affairs by the Attorney-General’s Department. The
Program was amended by representatives of: the Aboriginal legal services -and
officers of ‘the two departments at a conference on Aboriginal legal affairs held
in* Canberra in- April 1973. The Program was prepared having regard to the
statement in the Australian Labor Party policy speech dehvered by the Hon E G
Whitlam on 13 November 1972:

To ensure that aborigines are made equal before the law, the Commonwealth will

“pay all legal costs for Aborigines in all proceedings i all courts.
The Program envisaged that the Aboriginal legal service would be self-governing
bodies, having a majority or complete Aboriginal membership on their controlling
bodies and that staff would be employed by them. The Program provided that each
service was to have flexibility in its development to meet the needs of Aboriginals
for legal assistance. These facilitics were to include, as funds permitted, arrange-
ments with legal practitioners in private practice for representing applicants in
individual cases, with legal practitioners on a retainer basis, and the direct employ-
ment. of legal practitioners, field workers, social workers and administrative staff.
Preference was to be given to Aboriginals or to those persons who showed an
affinity with Aboriginals. It was also envisaged that research would be conducted
fnto the special legal ‘problems of Aboriginals and that publicity and relevant
educational activities would be directed to Aborlgmals and persons or groups who
deal with Aboriginals.
614 Legal aid was to be available for representation in courts and tribunals
throughout ‘Australia where an Aboriginal had grounds for such representation;
for advice on matters in which an Aboriginal had or was likely to have
a direct interest,” whether personally or as a member of a group; and for
assistance in non-contentious matters where this was likely to be of direct benefit
to Aboriginals. Legal assistance, other than to ascertain if the Aboriginal had
reasonable prospects of success, was not to be available'in respect of proceedings
by way of appeal if in the view of the legal service no good purpose would he
served by prosecuting or taking part in the appeal. Actions to be taken on behalf
of an”Aboriginal community or a substantial Aboriginal group were to be con-
sidered on an individual basis by the Australian Government following an
approach by an Aboriginal legal service. The Program stipulated that in. all
matters an “Aboriginal ‘who ~wa$ reasonably able to make some contribution
towards’ the cost of legal sérvice rendered be required to ‘do so. The Program
provided for the allocation of funds by the Australian Government through the
Department of Aboriginal Affairs to each Aboriginal legal service on the con-
dition that the funds be applied in accordance with the requirements laid down in
the Program. Each service was required to submit annual budget proposals for
approval by the Department of Aborigmal Affairs. The full text of the Program
s given in Appendix 22.
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615  After the implementation of the Aboriginal Legal Service Program in 1973

“and following major increases in funds to Aboriginal legal services in 1974-75,

‘the legal services which had until then been established only in the capital cities,

‘began a rapid and continuous expansion in order to meet the needs and demands

of clients in other areas. The increase in funds at this time can be seen in the table

of grants made to the legal services during the period 1972-73 to 1979-80

{Appendix 8). Over time the Aboriginal Legal Service Program has lapsed and
been superseded by other directives and guidelines issued at various.times by

the Department of Aboriginal Affairs and the Minister for Aboriginal Affairs.

Report of the Auditor-General and the Hay Report

616 Initiatives to introduce. subsequent guidelines for the operahon of the
Aboriginal legal services have arisen as a result of the Report of the Auditor-
General upon the Department of Aboriginal Affairs in March 1974 (in particular,
his comments o the Department’s administration of the Aboriginal legal services)”
and recommendations of the Hav Report. Representatives of the Department of
Aboriginal Affairs also stated that the Government felt it necessary {o have a
document .which set down for the benefit of the legal services in summary form
the purposes for which the Government prowdes pubhc funds to thesc
organisations.

617 - Following the Auditor-Geéneral’s report on the Departmcnt of Abor;gmai
Aflairs, stricter financial requirements were introduced by the Department which
became ‘operative in May 1975, These requirements consisted of @ set of con-
ditions which applied to all Aboriginal organisations in receipt of Governmient
grants-in-aid made through the Departmernt of ‘Aboriginal Affairs. In his inquiry
into the effectiveness of the delivery of services financed by the Department “of
Aboriginal Affairs, Sir David Hay commented on the organisation and funding
of the Aboriginal legal services and stated that the Department. interpreted the
present objective of the Aboriginal legal services as being more limited than that
which prevailed under the former Government. In partacular the Teport recom-
mended that the provision of .assistance to Aboriginals in syperior courts be
subject to certain conditions, for example, that it be mandatory for Aboriginal
legal services to seek assistance for. eligible clients from any legal aid agency
which provides legal assistance in these courts and that, where aid was not
available, the Aboriginal legal services could only act for clients with the prior
approval of the Minister for Aboriginal Affairs. The report also recommended
that the Department and the Aboriginal legal services agree upon a schedule
of case categories which the services were not to handle; that stiicter budgetary
controls. be implemented; and -that a fee be determined for each case category
and charged to clients of the services.

Department of Aboriginal Affairs’ Programming Guidelines

618 In September 1976, the Deparfment of Aboriginal Affairs dlsmbuted to
the Aboriginal legal services a draft document entitled ‘Programming Guidelines:
Legal Aid’. The Department’s guidelines laid down operational parameters and
priorities for funding. They stated the Department’s views on such matters as
priorities in casework; priorities in providing assistance to rural and urban clents;
eligibility eriteria to be applied to prospectlve clients (including a means test
requzremem cmmbuhon rates, and a restriction on the number of times an

7. .Report of the Auda‘ar-(}‘eneml upont the Department of Aborzgmal Aﬁatrs, March’ 1974 AGPS,
Canberra, 1974, i
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Aboriginal legal service may represent a client); directions for the services’ scope
of operation; the exclusion of certain civil law matters and all ancﬂlary activities;
and restrictions on the types of courts in which Aboriginal legal  services were to
represent clients. The quidelines were to have been discussed with the Ministerat a
conference of Aboriginal legal services in October 1976, but the document was
upanimously rejected by the Eegal services and discussion: postponed until
February 1977 to allow the services time to prepare their own set of guidelines
which they saw as appropnate to the prowsmn of legal atd o Abongmals

Draft Opemnonal Guzde ines prepared by the Abor 1gma{ legal services

619 The legal services prepared a document entitled ‘Draft Operational Guide-
lines of Aboriginal Tegal Services” which was considered at an Aboriginal legal
service conference held in February 1977. The legal services” guidelines outlined
the broad principles underlying ‘the objectives of the Aboriginal legal services.
The services’ stated broad objective was “To alter the conditions which keep the
Aboriginal ‘people powerless and the victims of injustice . . . the fundamental
principle adopted by Aboriginal legal services to achieve their basic objective is
self-determination.” The Aboriginal legal services further stated that ‘the principle
of self-determination is inseparable from the nced for antonomy and as such the
formulation and implementation of policy and priorities is the sole prerogative of
the various Aboriginal Legal Service management committees’. The legal services
claimed that, in view of the limited opportunity to effect or facilitate changes in
social conditions through the traditional legal processes, they had accordingly
adopted a role of ‘economic, political, fegal -and social advocacy’. In respect of
accountability, the Aboriginal Iegal services acknowledged in the document their
responsibility and accountability to the Aborxgmal people for the expendzture
of :Aboriginal funds.

620 ‘The Minister for Aboriginal Affairs, represéntatives of the Department of
Aboriginal Affairs and Aboriginal legal service representatives discussed areas of
difference in the approach to the development of guidelines and basic principles
underlying the guidelines. Although the Minister agreed with most of the objectives
outlined in the Aboriginal legal services’ guidelines, the legal services, the Minister
and representatives of the Department were unable to reach agreement on the role
of the legal services, the interpretation of self-determination, and the accountability
of the legal services to the Aboriginal people.

Department of Aboriginal Affairs’ Ministerial Objectives and Guidelines

621 In 1978 the Minister for Aboriginal Aflairs issued a list of objectives and
guidelines for the Aboriginal legal services which was included as part of the
‘Government Financial Assistance to Aboriginals, 1979-80 Ministerial Directive’.
Minor amendments were made to these objectives and guidelines in 1979. The
amended directive includes the following provisions:

Objectives

(1) To provide Aboriginals with access to appropriate legal advice and represen-
tation, particularly in respect of criminal cases in the courts, and so eliminate

. disadvantages they may suffer under the existing legal system.

{2} To improve the situation of Aboriginal juvenile offenders before the law.

(3} To pay particular attention to Aboriginals in rural and remote areas who lack
access to other forms of assistance generally available to the community. This
should not be taken to exclude those Aboriginals in urban areas who, for sociat
or other reasons, do not have ready access to such assistance.
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{4) To promote improved relations between Aboriginals, the p()]lce and persons
employed in the administration of justice. :

Guidelines
(D) ‘Projects selected for support should seek to establish:
{a) the opportunity for Aboriginals to obtaln legal representations, particularly
" in criminal matters and in cases of 3uvemle offenders;

(b) the provision of assistance to Aboriginal parents relating to the custody
and maintenance of their children;

{c) training for Aboriginal staff in skills relevant to their ‘employment in the
Tegal Services;

{d) the maintenance of accurate statistics on the nature and frequency of

: Aboriginal involvement with the law;
{e) the achievement of full liaison between the Legal Services and the police
and other law enforcement agencies;

{f) co-operative arrangements with general community legal aid services as
to the sharing of resources, particularly in regard to the servicing of rural
and remote areas and the maximum utilisation of the resources and services

- of other Aboriginal and community welfare organisations;
(g} the conditions on which Aboriginal clients make financial comr;bumens
" towards the cost of services rendered fo them,
{2} Projects supported should identify clearly the area of- operation and me
priorities of the Legal Service concerned,

Enterim Charter

622 Further guidelines of operation for the Aboriginal legal services were infro-
duced by the Minister for Aboriginal Affairs in Augnst 1979 in the form of a
document entitled ‘Aboriginal Legal Services—Interim Charter’ (see Appendix
23}. The Interim Charter sets out additional conditions under which the Common-~
wealth will provide finance to the Aboriginal legal services and prescribes how
those moneys are to be applied. In effect the conditions laid down in the Interim
Charter are similar to the Programming Guidelines prepared by the Department
and rejected by the Aboriginal legal services after discussions with the then
Minister and the Department early in 1977,

Reaction by the Aboriginal legal services to the Interim Charter

623 . All the Aboriginal legal services, with the exception of the Aborigines and
Torres Strait Islanders Legal Service and the St Mary’s and Districts Aboriginal
Legal Asgistance opposed the Interim Charter both in principle and on the basis
of its content. Most of the legal services eapressed their disapproval of the terms
of the Interim Chartfer and informed the Minister that they were not prepared to
comply with the conditions contained in it. The services criticised the Department
and the Minister for the lack of consultation on the Interim Charter before it was
introduced and queried whether or not there was a need for such a docwment
on the grounds that it was incompatible and inconsistent with the Government’s
policy of seif-determination. Other criticism voiced by the legal services related
to the need for such a document in light of existing departmental controls, the
appropriatensss of the priorities prescribed by the Depariment and the Depart-
ment’s role in setting such priorities, and the lack of recognition by the Depart-
ment of the legal services’ own objectives laid down in their respective
constitutions, memoranda and articles of assoctation. The legal services’ reaction
to the requirement in the Interim Charter that the services charge a standard
service fee has been discussed in Chapter 16,
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LACK OF GCONSULTATION

624 The Aboriginal legal services pmtested to the Committee about the manner
in which the Interim Charter was 1mpiemented All the legal services criticised
the Department for not involving them in the Interim Charter’s formulation or
consulting them before it was released. They objected to the ‘approach taken by
the Department and felt affronted by the fact that the Interim Charter was
effectively handed to them as a fait. accompli to be implemented immediately
without any explanation. The services copsidered the introduction of the docu-
ment showed cemplete disregard for the objections.they had addressed to the
previcus Minister and his Department about the earlier draft programming guide-
lines. The legal services also objected to the Interim Charter on the grounds that
there had been no further discussion on the introduction of additional operational
guidelines since the conference in 1977 when the then Minister for Aboriginal
Affairs had stated that he would further consider the draft operational guidelines
prepared by the legal services and inform them of his deliberations.

625 A basic aspect of the Govermment’s policy of self~management in Aboriginal
affairs is the recoganition of the need to consult Aboriginal individuals and groups
concerning decisions about programs designed to assist them. This important
aspect of the Governments policy was ignored in this instance. The Interim
Charter was not only introduced without proper prior consultation with the legal
services but it also failed to take account of the objections they had raised two
and a half years earlier to a document containing similar conditions,

626  When the Interim Charter was introduced, however, the Minisier siated
publicly and in writing to each legal service that the Government’s intention was
to review the document after this Committee had completcd its inquiry into
Aboriginal legal aid, taking into account the legal services’ reaction to the Interim
Charter dur_m_g its investipations, and after the proposed review of the operation
of the Aboriginal legal services in New South Wales which was fo have been
undertaken by Mr Justice Wootten,

AUTONOMY

627 In evidence to the Committee, the Department of Aboriginal Affairs stated
that the legal services are autonomous organisations and that they can obtain and
use their own resources in their-own way. In response to questioning about whether
the Interim ‘Charter is compatible with the ‘Government’s policy of self-
determination and self-management, the Department stated that every time the
Government provides money it impinges on the autonomy of ‘the recipient and
that complete selfsmanagement is something attained only with complete self-
sufficiency, when organisations have their own resources and do not depend on
the Government for funding. It was put to the Department that other Aboriginal
organisations providing proi‘essxonal services funded through the Department such
as the Aboriginal medical services do not have similar documents imposing
additional cenditions of funding on them. The Department sugaeqtcd that perhaps
the introduction of 4 charter for the legal services could in fact lead to con-
sideration of whether prants for other purposes should be related to a more
elaborate set of conditions than is now the case,

628 The Redfern Aboriginal Legal Service stated that while the Department
acknowledges that the Aboriginal legal services are autonomous bodies, their
autonomy i8 subject to many conditions and constraints. It considered that although
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the Interim Charter is generally. worded, it gives the Minister power to intervene in
anarea where he has not intervened in the past. The Legal: Service. objected
to.-the fundamental .philesophy underlying the charter which allows the Minister
to direct in a general fash:on the way in which the Servxce should conduct its
affairs. , :

629 The Victorian Legal Scrvice claimed that it has operated successfully
without a chartsr for a considerable time ‘and that, -apart from its responsibility
to account to the Department for the use of funds, the operation of the Service
itself is a matter which should be determined by th_e Aboriginal community. In a
letter to the Minister dated 10 September 1979 it stated that “if the Service is
indeed an ‘autonsmous service, managed by the Aboriginal community, then it
would seem that matters such as those raised in the charter should be decided by
the Service itself, rather than being arbitrarily imposed’.

630 Other Aboriginal legal services stated that, while recognising that the
Aboriginal legal  services are autonomous organisations, the Interim Charter
provides that the services will be ehglbie for financial assistance sc long as they
provide legal advice and assistance in accordance with prioritics set out in the
Interim Charter. If the Commonwealth Government, through the Minister, is to
set the priorities for the Aboriginai fegal services, the authority and decigion-
making functions of the services’ boards of directors and committees of manage-
ment will be senously undezmined. :

631 'The fundamental problem which has arisen from the implementation of
the Interim Charter relates to its effect on the autonomy of the Aborigmai legal
services and the ability of the Aboriginal people to be self-managing in the area
of legal aid. At the same time, the Iegal services are required to be accountable
to the Government for the public funds they receive from it, It is difficult and
perhaps impossible to strike a. balance between the extent to which organisations
such as the Aboriginal legal services should be permitted to exercise their autonomy
and the extent to which their activities should be directed or monitored to ensure
their accountability for the use of public funds. In some respects, it is misleading
to consider that such organisations can be autonomous while they are dependent
on govemment financial support However, since the Government had espoused
a policy of self-managerent in Aboriginal affairs, it is important that the funding
body does not act in such a way as to unreasonably inhibit an Aboriginal organisa-
tion’s capacity for seif-management and community control by imposing unneces-
sarily restrictive conditions of funding. While it is true that the composition of some
legal services’ boards of directors and committees of management is not as broadly
representative of the Aboriginal community as the Committee would consider
desirable, the Commitiee believes it is important that the role of these controlling
bodies s ntot rendered iseffectual and that the auvtonomy of. the legal services iz
preserved as far as possible. The Department of Aboriginal Affairs itself has
stated that Aboriginals must be involved in the programs that concern them;
they must determine their own priorities, develop initiatives and take responsﬂaahty
for the decisions they make.®

EXISTING CONTROLS

632 The legal services questioned the need for a charter in light of existing con-
trols governing the operation of the legal services and their acccmntablhty for thc

8 Background Notes, Depariment of Aboriginal Affairs, No. 7, November 1979,
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expenditure of funds. Control is already exercised by the Department firstly,
through financial rules set out in the ‘Conditions for Grants from the Department
of Aboriginal Affairs’ and the “‘Ministerial Directive and Programming Guide-
lines” which are issued regulariy, secondly, though the discretmnary power of the
Minister or his delegate in most areas of the legal services’ operations as provided
for in clause 26 of the Ministerial Directive; and thirdly, by State and Territory
company legislation governing the mcorporanon of the legal services. The Depart-
ment stated that the legal services do in fact follow departmental financial rules
and only occasionally has it been necessary to make trustee arrangements for a
particular legal service because of financial problems. It is therefore questionable
whether it is necessary or beneficial to introduce additional conditions of funding.

PRIORITIES

633 Objections te the Interim Charter also related to the list of priorities laid
down by the Minister and contained in sections four, five and six of the Interim
Charter. The legal services questioned the Department’s interpretation of the legal
services’ role, They also questioned the appropriateness of a department which
employs no experienced senior legal officers or persons with expertise in the
administration of a legal aid agency setting priorities for a professional organisa-
tion such as an Aboriginal legal service.

634  There was no dispute about the importance of the need for the legal services
to give priority o the provision of assistance in the criminal area. Evidence received
by the Comumittee from the Aboriginal legal services shows that the legai services’
time and rescurces are overwhelmingly devoted to providing legal assistance in
criminal matters although there are still some shortcomings in meeting Aboriginals’
needs in this area of the law. The services consider that the provision of legal
assistance in criminal matters is their primary function and will continue to
dominate their workload in the forseeable future, However, they are increasingly
aware of the need to take preventive measures and give attention to non-criminal
legal matters arising from and contnbutmg further to the disadvantaged social and
cconomic statas of Aboriginals in Australian society; that is, they perceive a
need to attack the causes rather than the symptoms of Aboriginals’ conflict with
the law,

635 ‘There was considerable confusion about the intention of section six of
the Interim Charter which relates to the legal services’ role in civil matters.
Problems of definition and interpretation relating to the relative priority accorded
specific areas of civil Jaw have been discussed in Chapter 9. In that chapter
the Committee also concluded that the urgent need to provide legal assistance
to Aboriginals in criminal matters should not preclude any need for legal assistance
in other areas of the law. While Aboriginal legal services must endeavour to
meet the needs of Aboriginals who require legal representation in criminal matters,
it is also important that they facilitate the access of Aboriginals to legal aid in
non-criminal maiters, particularly matters within the civil jurisdiction and problems
arising from administrative decisions involving social security matters which affect
Aboriginals’ ability to function effectively in the Australian community. The
Committee reiterates its belief that if Aboriginals’ disadvantaged position within
the Australian community is to be improved it is essential that they have the
same access to civil remedies to protect and enforce their rights as other members
of the community.
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636 Most of the legal services stated that it was neither practicable nor realistic
to set priorities as the Interim Charter attempts to do. The legal services main-
tained that a major strength in their operation has been that they are able to
respond quickly to particular needs and demands of their clients. Legal services’
boards of management have set priorities and have been responsive to the needs
of their electors—the clients of the legal services. "As far as the allccation of
priorities is concerned, the legal services stated that they rely on their ‘own con-
stitutions, memoranda and articles of association which list the objectives of
the services and have been approved by the Aboriginal communities they serve,
However, the legal services algo claimed that in practice it is difficult to {ollow
a set list of priorities. The services must be flexible enough to meet each situation
as it arises and to attempt to provide assistance to all Aboriginals who approach
them. Although day-to-day criminal matters - take priority because they are
the most urgent matters dealt with by the Aboriginal legal services, other matters
are handled as they arise. The legal services stated their clients’ needs change
and therefore priorities change not only from year-to-year but almost from
week-to-week and from day-to-day. In this respect, each solicitor exercises his
own professional judgment and uses his experience to determine where priorities
He, The priorities of the legal services are therefore determined by the needs and
demands of their clients, by the solicitors’ judgment on each matter before them.

637 Some legal services suggested that it is unwise to introduce a list of priorities
across the board for all Aboriginal legal services because’ priorities between the
services vary. For example, the Victorian Aboriginal Legal Service stated that
while the provision of legal aid to juvenile offenders is high on their list of
priorities and would probably become higher with the present increase in the
Aboriginal youth population, the provision of assistance to Aboriginal parents
relating to the custody and maintenance of their children is not a particuiar
problem in Victoria. Because there is considerable demand for assistance with
landlord and tenancy matters, especially by housing commission tenants, this
area is accorded high priority by the Service although the Interim Charter accords
most civil law matters low priority. Although Victorian Aboriginal Legal Service
considered it is not possible to provide a list of graded priorities it suggested that
the following matters receive Jowest priority: cﬂnveyancmg, probate, defamation,
company and commercial matters.

638 The Abongmal Legai Serwce of Western Austraha stated that matters
relating to motor vehicle insurance and clients’ problems with the housing com-
mission are as important as other matters listed in section five of the Interim
Charter. It also objected to the Interim Charter because it precludes the Service's
involvement in mining raatters such as negotiating ‘with mining companies on
behalf of Aboriginal communiiies and preparing agreements between Aboriginals
and mining companies. It considered that the Interim :Charter fails to recognise
that each Aboriginal legal service faces a range of problems, some of whlch
are shared by all while others are unigue to partzcular areas.

639 The allocation of priorities is crucial fo the effectweness of the Abongmal
legal services. The Committee believes that if the Aboriginal legal services are
to meet the needs and demands of Aboriginal people Aboriginals must participate
ify decisions concerning the allocation of resources. The commumty—based strocture
of the Aboriginal legal services and constitutional provisions for community
representation on their controlling bodies allow ‘the services to set, goals and
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objectives which meet the needs and demands of the. Aboriginal .people. The
Government has stated in its policy of self-management that Aboriginais must
play a significant role in their affairs by setting the long-term goals and objectives
which the Government should pursue and the programs it should adopt in such
areas as legal aid. The Minister for Aboriginal Affairs has also. stated that,
although departmental officers have a contribution to make in ascertammg the
needs and priorities -of Aboriginal communities and groups, they mmst ‘respect the
tact that decisions on needs and priorities rest with the community or group’?

640 ~ The Committee has some reservations, however, about the Abor;gmal legal
services’ comments on the impracticality of ordering priorities in the delivery
of legal aid to Aboriginals, There is a danger in assuming that by meeting demand
ag it arises, a legal service is catering for those in’greatest need. While the Com-
mittee appreciates the legal services’ concern not to discourage clients or prospec-
tive clients from utilising the services, it is important that through this approach
they do not restrict their activities to meeting the diverse legal (and non-legal)
needs of a relatively small ‘proportion of their clients who have ready access
to a service and are aware of the wide range of assistance available to them,
In this respect, the allocation of priorities on the basis of expressed demand,
while increasing the access of certain individual clients to & wide range of legal
services, may effectively restrict the composition of the legal services’ clientele
and deny those in greatest need access to even a minimal level of legal aid,
particularly in the rural sector.

641 The Committee believes that in their operations the legal services should
adhere to the priorities determined by their elected bodies. It is equally important
that these priorities reflect the legal needs and demands of the Aboriginal client
population throughout a legal service’s jurisdiction. Unless the legal services pro-
vide for- effective community representation on the controlling bodies -of the
services and give due attention to the legal needs of those Aboriginals who are
less articulate and less able to make their needs known, this will not be achieved.

INVOLVEMENT iN OTHER PROGRAMS

642 Many found section four of the Interim Charter ambiguous and confusing,
The section states:
The primary purpose of the Aboriginal Legal Services is to provide Aboriginals
with access to appropriate legal advice and representation; therefore the Services
should not become involved in other programs which might detract from this
objective and should in any event seek the prior concurrence of the Minister for
Aboriginal Affairs should they wish fo provide services other than legal services.
This does not, however, preclude the making of co-operative arrangements with
other Aboriginal organisations in regard to the provision of complementary services.
The legal services thought that from- their previous experience, the section was
probably intended to exclude their involvement in any non-légal matters, particu-
larly activities that fell within the welfare area. This interpretation was confirmed
by officers of the Department who stated that section four was directed towards
discouraging ‘the extension .of legal services into welfare areas and the employ-
ment of non-lawyers to carry a greater welfare load’,

643. In their guidelines preparzd for the then Minister for Abongmal Affairs in
1977 the Aboriginal legal services stated that they ‘maintain their nght to conduct

# Mmzstemal Directive cmd Programmmg Guzdelmes Government chmcral Assistance t0 A bor:gmais
1980-81, Department of Aboriginal Affairs, section 13
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an independent and comprehensive service in-all matters’ and included within the
scope of their functions and priorities the provision of assistance in welfare matters.
They stated’ that because many conventional welfare agencies are negative, ineffec-
tual and remoté in their relations with ~Aboriginal people, the Abongmal legal
services should ‘be supported in implementing positive programs, in assisting
Aboriginal communities to establish welfare organisations, and in attempting to
make existing programs more accessible and effective. While the then Minister. for
Aboriginal Affairs had acknowledged that legal, social and welfare services over-
lapped to some degree, he considered that the establishment of welfare agencies
by the legal services themselves would not be acceptable.

644 While the Committee does not suggest that the legal services should them-
selves establish welfare agencies, or be funded as such, it considers that the impor-
tance - of the Aboriginal legal services™ contribution to the wellbeing of Aboriginals
‘i this area should not be underestimated. Evidence received by the Commitiee
sindicates that conventional welfare services are not meeting the special needs of
Abor;gmai people, particularly ‘in remote areas; that Aboriginals are subjected
0 injustices through administrative decisions; and that the ‘intervention of the
Aboriginal Jegal services in this area has been of considerable benefit to Aboriginals.
Tt is also fostering an awareness of ‘and responsweness to the problems of Aborl-
-ginal people amongst conventional welfare services.

645 The Department of Aborlgmal Affairs informed the Committee that because
the Parliament appropriates moneys for Aboriginal aid programs under ten func-
tional headings which are based on United Nations’ classifications, it is axiomatic
that programs or projects comply strictly with the guidelines or formula appro-
priate to the particular function. The Interim Charter reinforces the Department’s
requirement as to the use of funds and resources. In some respects, this approach
appears . inconsistent with the Departiment’s statement that programs are not
straightjackets—they are merely convenient aggregations for describing how
appropriations are to be spent; for assessing total calls on resources; for analysing
and evaluating expenditure; and for ensuring parliamentary control.}0

646 The Committee believes it is inevitable that the Aboriginal legal services
which are essentially poverty law practices will be required to provide advice and
assistance in non-legal matters contributing to or arising from ‘associated legal
problems. Tt also believes that preventive projects which seek to deal with the
«causes underlying  Aboriginals’ -conflict with the law, especially where ‘juveniles
are concerned, reflect a recognition by Aboriginal people :0f the need to adopt
‘long-term measures to deal with the problems which may give rise to criminal
-and: anti-social behaviour by "Aboriginals and that such projects should not be
discouraged. The Committee considers that initiatives by the Aberiginal legal
-services in this area should be promoted and, where necessary, fanded in con-
“junction with other program areas or through co-operative funding arrangements
“with State agencies responsible for the delivery of welfare services.

CCONSTITUTIONS, MEMORANDA AND ARTICLES OF ASSOCIATION

647 The functions of the legal services and their objectives for the delivery
-of legal aid are contained in their respective governing comstitutions, memoranda
and articles of association. The objectives of the Aboriginal legal services
are essentially similar and cover mmost of the matters raised in the Intersm

‘16 Department of Aboriginal Aﬂ”a.n*s Annunal Report 1978-79, AGPS; Canberra, 1979, p. 72

197




Charter: . Aboriginal-police relations, -collection :and publication..of statistics,
training of staff, establishment and maintenance of co-operative arrangements.
with. other legal aid -agencies, and provision of general advice on any legal matter.
The first-objective .of all the constitutions is to assist Aboriginals in need of
legal advice, representation or other legal services. However, unlike the Interim
Charter, the coanstitutions do . not rank the lepal services’ activities relating
to court work. Other points raised in the Interim Charter which.are not provided
for in the services’ constitutions relate firstly, 1o the introduction -of a standard
service fee, and secondly, to the implied preferential allocation of resources to
provide assistance to Aboriginals in rural areas. : :

648 When questioned about the contents of the legal services’ constitutions,
memoranda and articles of association and, in particular, the legal services’ own
objectives of operation, the unfamiliarity of officers of the Department of Abor-
iginal Affairs with the constitutions and objectives of the legal services became
clear. Officers-from the Department’s Central Office who appeared before the
Committee in fact admitted that they had not read the constitutions but stated
that regional and.avea officers would be reasonably familiar with them: Repre-
sentatives of the Department assured the Committee that when the legal services
were first established and funded, the Department would have called for .the
constitutions and checked all aspects to ensure that the objectives were satis-
factory from the Department’s point of view and that the procedural matters
which were contained in the constitutions satisfied their financial requirements.
It is significant that in 1974 the Auditor-General found that the Department
had not obtained and examined some of the constitutions of the then existing
Aboriginal legal services. At that time the Department reported to the Auditor-
General that it would obtain and examine the constitutions. It is apparent from
the Department’s 'lack of knowledge about the contents of the legal services’
constitutions, memoranda and articles of association that these documents have
still not been properly considered by the Department. The Committee believes
that 'had the Department studied the terms and conditions of the various con-
stitutions, memoranda and articles of association, it may have found the inclugion
of some of the requirements of the Interim Charter unnecessary.

TERMINOLGGY USED IN THE INTERIM CHARTER.

649 It became readily apparent to the Committee that the meaning of some
of the terms and phrases used in the Interim Charter is obscure, particularly
those relating to the list of priorities set out in sections four, five and six. One
legal service’s senior solicitor stated that some sections within the Interim Charter
are ‘unintelligible and impossible of definition’. In many respects the terminology
used is vague and ambiguous. As a consequence the legal services adopted differing
views - about. the interpretation of the conditions set out in the Interim Charter.
The Department was unable to provide any satisfactory definition of some phrases
and words used. One senjor officer stated to the Committee that the legal
services could guess what the Department was referring to in the Interim Charter.
On the other hand, the Department stated that it thonght the Interim Charter
was clear and unequivocal. The Committee suggests that the legal services
may have interpreted the document too strictly. Notwithstanding this, it considers
that clarity of definition is essential in a document purporting to set down special
conditions of funding which are to be used as directives, guidelines ‘and controls
of organisations by the funding body and that the document must therefore be
able to stand up to examination. For such a document to be effective it is:
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important that each legal service understands exactly what is required of it and
what conditions are intended to be applied, and that there is no inconsistency
in its interpretation. between the services.

NEED FOR THE INTERIM CHARTER

650 As it presently stands, the usefulness of the Interim Charter as a document
intended to. provide direction and guidance to the Aboriginal legal services is
1bmited. Tts terminoclogy is vague and confusing and indicates a lack of thought
and care in drafting. The Interim Charter also demonstrates the limited capacity
of deparimental staff who are inezperienced in the administration of a legal
aid agency to direct and instruct organisations comprising people who are pro-
fessionals in their field and who have over the years developed a high degree of
expertise and sophistication in the delivery of legal aid to Aboriginal people.

651 'The constitutions and/or memoranda and articles of association governing
the Aboriginal legal services are settled by the organisations’ membership and
submitted to the Minister for Aboriginal Affairs for approval. Apart from pre-
scribing normal statutory requirements as mcorperated organisations, the con-
stitutions and memoranda and articles of association contain principles of operation
based on the stated objectives, goals and priorities of the Aboriginal legal
services. Funding is made available to the organisations on the basis of the accep-
tance of such documents by the Minister for Aboriginal Affairs. It is assmmed
that organisations notify any changes to constitutions to the Department or
Minister for Aboriginal Affairs and that continued funding is dependent upon
continued compliance with such documents. It is the Committee’s view that this
procedure - provides for all the supervision which the Government antlmpated
would flow from the adoption of the Interim Charter.

652 The Committee therefore believes that, consistent with the Government’s
policy of seif-determination by Aboriginal peogple, subject to the Department
of Aboriginal Affairs’ present funding instructions comtained in ‘Conditions of
Grants’, and in’ compliance with the Aboriginal legal services’ respective com-
stitutions and/or memoranda and articles of association, the formulation and
implementation of pohcy, ‘objectives and priorities be the prerogative of the
Aboriginal legal services. The Committee also considers that any amendments
to Aboriginal legal services’ constitutions be approved by membership of the
services and submitted to the Minister for Aboriginal Affairs for approval, and
that continued funding be dependent on such approval and on the compliance of
the organisations with their respective constitutions.

653 As well as providing the Minister for Aboriginal Affairs with auodited
accounts and financial statements of their operations for the past vear, some
legal services present annual reports describing their activities over that period.
The Committee sees merit in the preparation and presentation of such annual
reports by the legal services. It considers this is an appropriate way of maintaining
close lisison with the Minister and his Department, and an avenue through which
Aboriginal legal services can draw to the Minister’s attention proposals for future
development and change, problems encountered in the delivery of legal aid to
clients . within their State, Territory or region (including problems relating to
Aboriginal-police relations, Aboriginal ]uvemle offenders, Aboriginal customary
law, co-operation with other legal aid agencies, and the collectmn of statistics), and
other difficulties experienced in attaining their organisations’ objectives.
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654 The Committee accordmgly recommends that: : :
o Aboriginal legal services' be required to submir annual reports on' their
operations and activities io the Minister for Aboriginal Affairs in whick
proposaly for future development and problems relating to the delivery of
legal gid and other matters can be drawn to the Minister's attention; and
& the Minister for Aborigingl Aﬁ‘airs respond to pmposals and grievances:
raised by the Aboriginal legal services in their annual reporis and provide
the necessary advice and assistonce io the Aborzgmal iegal Serwces whzch
will enable them 10 atram their obJectzves

Impﬂemematmn of policy by the Depar&mem of Aboriginal Affalrs’

655 Dunng the inquiry the Committee received evidence directly or mdirectiy
relating to the role of the Department of Aboriginal Affairs; the Department’s.
interpretation and application of the Government’s policy on Aboriginal legal aid
and on Aboriginal self-determination; and the attitudes of departmental staff’
towards the Aboriginal legal services in particular and the Aboriginal people in
general, This evidence revealed shortcomings in the Department’s ability to carry
out its functions and responsibilities and implement effectively the Government's.
policy on Aboriginal affairs, particularly in the specialised field of legal aid. .

656 . The Committee is. concerned about the Department’s interpretation and.
application of the Government’s policy of self-determination. In response to ques-
tions about lack of departmental support aad initiatives in the area of Aboriginal
field officer training, the Department stated that this was a matter for Aborfginal
initiative according to the policy of self-determination: and that the Department
would wait to respond to moves taken by the legal services in this area. However,
in 1975 the Department stated it was preparing special training schemes for
Aboriginal field officers.™ No comprehensive training programs have been devel-
oped. In 1975 the Department also stated that a computer based statistical system
was being established to assist the legal services in defining their priorities and
to enable the Department to assess the cffectiveness of the services,'® There is
still no nationally co-ordinated comprehensive statistical system. The Department
stated to the Committee that it is now waiting for the Aborigines and Torres Strait
Islanders Legal Service to design an appropriate system. While the Committee
believes Aboriginals should be permitted to take initiatives in all areas affecting
them, it does not believe the policy of self-determination absolves the Department
from is responsibifity to design and promote projects which will assist Aboriginals.
towards self-management, Dartwmarly pl’Oj{’:LtS Which have s;gn;ﬁcafme for all’
Aboriginal legal services.

657 The Committee is also concerned that at times when the legal services have.
taken initiatives in proposing projects, the Department has been reluctant to sup--
port them or offer encouragement despite the fact it may acknowledge the need for
such projects. The Department’s appraisal of proposals tends to be more on the
appropriateness of the legal services’ involvement in such projects on the basis
of funding arrangements, than on the merits of the proposal. For example, in 1978
the Department announced that it was ‘assessing the nature and effectiveness of
the special protections available to Aberiginal juveniles with a view to developing
guﬁelmes for use by State and Temtory authorities’ and in _particular ‘systems.

1 Department of Aboeriginal Affairs, Annual Report 1974-75, AGPS, Canberra, 1975, p. 15,
12 4bid., p. 16,
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designed to divert. Aboriginal juveniles from the court process’.’”® A proposal by
ithe: Aborigines and Torres Strait Islanders Legal Service to develop an aid program
ifor Aboriginal juveniles was rejected by the Department. ‘While the Department
acknowledged the need for such a progeam, it considered the Service was not
‘the appropriate organisation to operate it. No consideration appears to have been
_given by the Department to establishing the program through another Aboriginal
agency possibly in -conjunction with the -Aborigines and Torres Strait Islanders
‘Legal Service. : -

658 ’I‘he Comm;ttee gamed the 1mpress1on that the Department was. more con-
cerned 1o contain the Abogiginal legal services by yestricting the scope:of their
operations than: to encourage their efforts and initiatives to secure the legal rights
«of . Aboriginal people. The Department has made little real attempt to-initiate and
promote training schemes for Aboriginals. employed:by the legal sexvices nor has
it adopted an . active. public: relations role:fo..promete’ in functienal .government
departments and other agencies and institutions .awareness and -understanding of
‘the special legal needs-of  Aboriginals and thus facilitate -laison between the
legal services: and these bodies. It has offered minimal support and encouragement
to the legal services in their efforts to seeure law reform and administrative changes
which will improve the social, .economic, -political: and legal status of Aboriginals
and thus enhance. their .dignity, self-respect and self-reliance. It has provided
Tlimited assistance to the legal services in their attempts to impmvé race-relations
problems encountered by Aboriginal people, pam(‘ulaﬂy in country areas and
has taken' féw ‘steps to “démolish uhpecessary bureducratic barriers between
Aboriginals and the programs intended to assist them towards self-management.
‘The Commitiee believes that departmental initistives in these areas could be
Va!uab]e and would not impinge on Aboriginal people’s right to determine their
“own future.

659  Although the Department of Aboriginal Affairs is a decentralised depart-
ment with an elaborate network of regional and area offices, officers from the
Department’s Central Office who appeared before the Committee were generally
unfamiliar with the aims and objectives of the legal services as described in their
constitutions, and uncertain about the Department’s policy on specific issues affect-
ing the legal services’ management and operation. Some comments reflected a lack
of understanding and appreciation of the nature and extent of Aboriginals® demands
on the legal services and of problems faced by the services in their attempts to
meet those demands. However, the Committee found that departmental staff in
the field (that is, those employed in country areas and remote communities) were
familiar with the special needs of Aboriginal people and the problems they
encounter, concerned about the wellbeing of Aboriginals, determined to promote
Abongmal initiatives and control, and extraordinarily dedicated.

660 The Department does not employ any senior legal officers and stated
in evidence that i sees no need to appoint a lawyer within the Department
to advise and assist the Aboriginal legal services and the Department in the
development and evaluation of legal aid programs. The Committee considers
that the Department’s ability to assess the Tegal services’ fundmg reguirements,
to evaluate the legal aid program, to make decisions cohcerning the allocation
of pnor;tles and to provide advice and assistance on.the eperation:of.the legal
'SErvices. is therefore severely limited, It believes.there is a need 1o empioy within
“Ehc Department a . suitably quahﬁed legai practitloner with, expemence in- an

25 Pepartment of Aborxgmal Aﬁ‘a;rs Annual Report 1977 78 AGPS Canberra 1978 P. 35
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Aborginal legal service or some other legal aid agency, who could assist the
Aboriginal legal services and the Department in maintaining, evaluating and,
where appropriate, expanding the Aboriginal legal aid program. The Committee
recommends that the Departmemnt of Aboriginal Affairs employ a full-time senior
lawyer who is experienced in legal aid matters and familiar with the special
legal needs and problems of Aborigingls 1o advise both the Aboriginal legal
services and the Government on the operation of the Aboriginal legal aid program.

661 Although the Committee did not investigate the administration of the
Department nor its effectiveness and rate of growth over recent years, it is
concerned to énsure thai sufficient’ emphasis is being placed on the expansion
of Aboriginal-controlled organisations through which Aboriginal self-determination
can be realised, and that the Department of Aboriginal Affairs’ administrative
role and nmop-Aboriginal staff requirements are not increasing at the expemnse
of Aboriginal programs. The Committee notes that the proportion of Aboriginal
staff employed by the Department has decreased significantly in recent years.
In 1975 Aboriginals comprised 43% of the total staff employed by the Depart-
ment; in 1979 Aboriginals accounted for only 27% of staff. While there has also
been an overall reduction in the number of staff employed by the Department of
Aboriginal Affairs, the table below illustrates that there has been a dispropor-
tionate decrcase in Aboriginal staff employed by the Department compared with
non-Aboriginal staff. S - '

Aboriginal and non-Aboriginal staff aumbers — 1973 to 1879

------- Aboriginal
non-Aboriginat
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{31100 (31710} (31/10)

Source : Department of Aboriginal Affairs (See Appendix 24, Staff numbers of
’ the Department of Aboriginal Affairs at 30 June 1973-79)...

662 The Committee supports the comments of the Royal Commission on
Australian Government Administration concerning the need for increased Abor-
iginal participation in the processes of government which deal with Aboriginal
affairs, especially in matters relating primarily or exclusively to Aboriginals and
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to the need to employ a higher proportion of Aberiginals at all levels of govern-
mental work and responsibility.'* The Commission also commented that special
and -urgent action is needed to train Aboriginals for Public Service work and
made a number of specific recommendations on this matter including the design
and implementation of a 5~10 year program of special recruitment and training
of Aboriginals in the Department of Aboriginal Affairs, other departments with
significant Aborigipal to total client ratios, and government administration gener-
ally; the recognition of Abotigianality in the recruitment of persons to positions for
which an Aboriginal background is a significant factor in the efficient performance
of the duties concerned; and the development of programs of general education,
specialised training and graduated experience to equip different categories of
trainees to enter, at various levels, Comomonwealth Government employment and
Aboriginal incorporated organisations.l®

663 The Committee considers there is a need to investigate promotion and
career structures within the Department of Aboriginal Affairs and within Abor-
iginal organisations. One of the problems facing Aboriginal organisations is
that their scope for providing suitable career structures for staff, particularly
Aboriginal staff, is extremely limited, and this inhibits the capacity of Aboriginals
to assume greater control ‘of their own affairs.

664 It was also suggested that the Department’s effectiveness could be improved
through the development of a staff exchange program between Aboriginal
organisations and the Department of Aboriginal Affairs’ central and regional
offices. For :example, the secondment of departmental officers to the Aboriginal
legal services for a specific period of time would increase the Department’s under-
standing and appreciation of the legal services’ role, their management and
operation, and the legal needs and demands of Aboriginal clients. The temporary
transfer of Aboriginal legal service staffi to departmental offices would allow
Aboriginals to improve their management skills and increase their knowledge
of departmental policy and procedures.

665 The Committee endorses this proposal and considers it would be beneficial
to the advancement of Aboriginal self-management and would hasten the transfer
of control from the Department to Aboriginal people. This proposal would
also give effect to the Minister’s directive'® that the Government contribute
to the development of management skills by increased employment of Aboriginals
in Government departments and authorities, and increased Aboriginal involvement
in the development of policies and the design, delivery and evaluation of services
affecting them,

666  The Committee recommends that the Governmeni review the promotion and
career structures for Aboriginal people within the Department of Aboriginal
Affaivs and Aboriginal organisations and that the Department of Aboriginal
Affairs, in consultation with the Public Service Board, develop a program for the
interchange of Aboriginal and non-Aboriginal staff between the Department of
Aboriginal Affatrs and Aboriginal organisations. The Committee further recom-
mends that:

o the Minister for Aboriginal Affairs seek an inquiry into the present structure,
role, composition and future of the Department of Aboriginal Affairs and

14 Royal Commission on Australian Government Administration (Chairman: Dr H. C. Coombs),
Report, AGPS, Canberra, 1976, pp 341—2

1% ibid., p. 188.

s Mrmsterml Directive and Prograwming Gwd’elines, Government Financial Assistance to Aborzgmals
1980-81, Department of Aboriginal Affairs, sectioni 18 (¢).
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its interpretation and applzcatzon of -the Govemments policy of selfu-
determination; and
e the inguiry into the Department of Aborzngzczl A ﬁazrs be conduc:ted by @
" small group of Aboriginal people and experts drawn from outside the Com~
monwedalth and State Public Service structures who are familiar with Abor-
iginal affairs and experienced in the orgamsanon and del:very of p;ogmms :
deszgned to assist dzsadvanzaged people

July 1980
LT PHILIP RUDDOCK
Cha1rman '
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Dissent by Mr A. C. Holding MP, Mr 5.J. West MP, and Mr
B S Dawkms MP. |

We are unable to agree. Wlth the recommendatmns in Chapter 16 paragraph 587
of the Committee’s report that:

e the Depariment of Abongmal Affairs seek the co—bpemtion of the'/iborigiml
legal services in developing a flexible and informal means. test for Aboriginal
legal services; and

® Abongmal legal services apply properly means-tested charges for legal ser-
vices provided to clients. ca

Our reasons for dissenting from these recomumendations are based on the weight
of evidence received by the Committee.

All witnesses who appeared before the Committee on behalf of Aboriginal legal
services spoke of the efforts made by the legal services to build up confidence within
the Aboriginal communities they serve by creating an awareness of legal rights and
{fostering readiness to seek legal advice and assistance in the enforcement or pro-
tection of those rights. This process is often painfully slow, having regard to the
history of the treatment of Aboriginals within the legal system of a dominant white
community. However, the Aboriginal legal services’ efforts in this area have
undoubtedly been aided by the fact that legal advice and assistance have been
provided to Aboriginal people without charge. The announcement by the Minister
for Aboriginal Affairs of the requirement that, in respect of each case, the
Aboriginal legal services levy a standard fee (initially set at §5 per case) and of
guidelines for the collection of the fee, has been dealt with very charitably by
the Committee. It appears to us, having regard to the evidence given to the
Committee by Aboriginal legal services, that the refusal of the legal services to
implement this condition in the Interim Charter was not so much dependent
upon the outcome of this Committee’s inquiry, as it was due to problems of
bookkeeping and administration which made attempts to collect the $5 service
fee an administrative nightmare which only hampered the efficiency and effective-
ness of the delivery of legal aid by those services to the most socially deprived
group in Australian society.

These arguments have not changed, nor to our minds has there been any other
evidence which would alter our view about the difficulties involved in ‘developing
a flexible and informal means test for Aboriginal legal services’. The fact is that
the overwhelming body of cases dealt with by Aboriginal legal services deal with
citizens living weil below the poverty line. In the Report, the Committee has
recommended that the Aboriginal legal services should be expanded to take in
a more extensive range of services and we support that view, We see no benefit
in encouraging further discussion between the Aboriginal legal services and the
Minister for Aboriginal Affairs or his Department in an endeavour to create a
new scale of legal charges based upon some view of what is an appropriate ‘means-
tested” legal fee. While such an attempt might satisfy the reasoning upon which
the ill fated $5 standard service fee was rationalised, it is doubtful that it would
have any significant effect in increasing either the range of legal services available
to Aboriginal people or improving the quality of services provided by the Abori-
ginal legal services.
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‘We believe that the Aboriginal legal services are staffed by competently trained
members of the legal profession who are aware of the range of professional fees
currently being charged for legal services. The rare occasion when an Aboriginal
legal service is called mpon to provide legal services to an Aboriginal whose level
of income is such that he could afford to pay for such services, can be provided for
by allowing the Aboriginal legal service either to charge a proper legal fee or to
refer the case to a private practitioner. The appropriate decision can, we feel, best
be left to the Aboriginal legal service itself and its professional staff,

A. C. HOLDING M.P,
S. J. WEST M.P.

J. S. DAWKINS M.P.
Yuly 1980
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APPENDIX 1

WITNESSES

Executive Officer, Queensland Region, Department of
Aboriginal Affairs, Brisbane, Qld.

Executive Member, South Coast Aboriginal Legal
Service Ltd, Nowra, N.S.W.

'_"Director, Legal Services Commission of South

Australia, Adelaide, S.A.

' Director, Victorian Aboriginal Legal Service Co-

operative Lid, Fitzroy, Vic.
Director, Aboriginal Community Centre, Adelaide,
S.A.

Assistant Director, Department for Community
Welfare, Perth, W.A.

“Councillor, Pitjantjatjara Council, Alice Springs, N.T.

Acting Regional Director, Queensiand Region, Depart-
‘ment of Aboriginal Affairs, Brisbane, QId.

Member, Law Society of South Australia Incorporated,
Adelaide, S.A.

Field Officer, Broken Hill Branch, Western Aboriginal
Legal Service Ltd, Broken Hill, N.3.W.

O’Connor, A.C.T.

Assistant Director (Research), Australian Institute of
Criminology, Canberra, A.C.T.

Execntive Member, National Aboriginal Conference,
Wyndham, W.A.

Office Manager, South Coast Aborlgmal Legal Service
14d, Nowra, N.S. W,

Sohcator North Australian Aboriginal Legal Aid
Service, Darwin, N.T.

Barrister and Solicitor, Viciorian Aboriginal YLegal

" Service Co-operative Ltd, Fitzroy, Vic.

- Administrative Officer, North Australian Aboriginal

Legal Aid Service, Darwin, N.T.

‘Member, The Law Council of Australia, Melboume,
Yic.

Secretary, North Australian Abongmal Legal Aid
Service, Darwin, N.T.

Executive Director, South Coast Aborlgmal Legal
Service Ltd, Nowra, N.S.W,

Secretary, Central Australian Aboriginal Legal Aid
Service, Alice Springs, N.T.

Field Officer, North Australian Abongmai Legal Aid
Service, Darwin, N.T.

Under-Secretary for Law, Crown Law Depattmcnt,
Perth, W.A. _

Chairman, Aboriginal Legal Service (NS.W.) Ltd,
‘Redfern, N.S.W,
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President, Aboriginal Legal Service of W.A. Inc,
Perth, W.A.

Area Officer (Central), BEastern Regional Office,

. Pepartment of Aboriginal Affairs, Morth Sydney,
NEW.

- Adelaide, 8.A, e
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APPENDIX 2

REVIEW OF
OPERATIONS OF THE ABORIGINAL LEGAL SERVICES IN N.S.W,
TERMS OF REFERENCE

1. Assess the demand for legal axd. for Aboriginals in New South Wales having regard to the
nunbers of Aboriginals appearing hefore the courts (including Childrend’s Courts) the nature

. of the offences with which they are charged, the percentage of Aboriginals in prisons and
child welfare institutions, and the volume of requests for advice or assistance with civil
legal problems.

2. Categorlse the Servlces work and determine the resources deployed within categories,
for example, legal representation and advising on behalf of individuals, civil liberties, con-
stitutional test cases on behalf of Aboriginal people, policy submissions t¢ Government and
other enquiries, weifare related to advisory and referral work, etc.

3. Bearing in mind reference (1), report and make recommendations on priorities including
especially as between criminal and civil law cases, and between the needs of urban Aboriginals
and Aboriginals in rural and remote areas.

4. Assess the potential for other legal aid agencies, e.g. ALAO and public solicitors to brief
Counsel as an agent of an Aboriginal Legal Service, in crimninal and civil proceedings, withont
diminishing the quality and acceptability to Aboriginals of such services,

5. Havingregard to (1) to (4) and the efficient delivery of legal aid and advice to Aboriginals,
make recommendations on the level of financial assistance that should be provided to ‘Ab-
original Legal Services in New South Wales and on the deployment of resources within and
between the respective Aboriginal Legal Services. :

Department of Aborlgmai Aﬁ"alrs
May 1978
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APPENDIX 3

Aboriginal and Torres Strait Islander Population, Capital Cities
and State/Territory balances (1976 National Census of
Population and Housing and Projection to June 1980)

Census  Projection (@)

State|Territory 30 June'1976 30 June 1980
New South Wales

Sydney i3 021 14 200

balance 27 429 29 900
Victoria ’

Melbourne 8712 9 500

balance o 6048 & 600
Queensiand )

Brisbane 5904 : 6 300

palance 35441 38 700
South Australia )

Adelaide 4 206 4 500

balance 6 508 7 000
Western Australia

Perth 5612 6 100

balance 20514 22 300
Tasmania

Hobart ) 680 700

balance 2262 2500
Northern Territory )

Darwin 2418 2 600

balance 21 333 23 300
Australian Capital Territory

Canberra 651 700

balance 176 200
Total— ‘

capitals 41 204 44 800

balance 119 713 130 500

{a) Based on 1976 Population Census estimates and National
Population Inquiry ‘best estimates’ of Aboriginal mortality. The
1976 Census estimate for each State or Territory was reverse-
survived to 1971 to produce notional 1971 estimates compatible
with the 1976 estimates. The implicit rates of growth were used to
produce the projection to 1980, The proportionate split between
the ecapital city and the balance of each State or Territory is
the same for the 1980 estimates as for the 1976 ones: the projection
takes no account of interstate or ruralfurban migration.

Source: Department of Aboriginal Affairs, May 1980
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APPENDIX 4

POPULATION OF NON-METROPOLITAN ABORIGINAL COMMUNITIES(a),*
SECOND HALF OF 1978p.

Type of community

Decentra-
Urban Major Lised comi-
Lirban camp Pastoral  Aboriginal munity Qiher

State or Territary 1] {c} property certre (d) (e) (N Total
New South Wales(g)—

communities 102 25 .. 11 .. .. 138

popuiation 22 200 2 300 .- 2 260 .. . 26 700
Victoria-—

communities 21 .. .. i ‘e .. 22

population 2700 . .. il .. e 2 800
Queensland—

communities 122 8 1 38 8 2 i79

vopulation 36 8OO 400 10 14 180 270 ) 51 680
South Australia—

commumnities 49 .. 2 i2 6 . 6%

population 3 400 .. 40 2 600 310 e 6100
Western Ausiralia..

commupities 71 3 17 28 7 4 130

population 14 600 220 1200 5700 220 F60 22 160
Tasoania—

communities 4 e .. 3 ' o 7

population 1 700 .. .. 180 . .. | 980
Northern Territory—

commenities 10 18 73 39 113 1 254

population 900 900 3 900 15 400 3300 20 24 400
Total—

comnmunities 372 54 93 132 134 7 794

population 82 300 3 %00 5100 40 260 3 200 210 135 600

{a) Excludes communities in Sydney, Melbourne, Brisbane, Adelaide, Perth and Hobait. (b) Communities in urban areas,
possibly including urban reserves or camps Where these do not form communities meaningfully distinct from the total
Aboriginal and Torres Strait Isiander population of the urban centres concerned, (¢ Reserves and camps in or near urban
mreas, treated as units distinet from the total Aboriginal and Torres Sivait Islander populations of the centres concerned.
{d) Predominantly Aboriginal communities other than most pastoral property communities and decentralised outstations,
{¢) Outstations of major Aboriginal centres, Some commusnities which ate frequently described as ‘decentralised’, but
which do not operate as oudstations of other communities, have been included as ‘major Aboriginal cenires’, Tloes not
include outstations which were temporarily abandoned (through death of community leader or other cause) at the time
they were surveyed. (f) Communities which cannot be classified as one of the above,  (g) Includes the Ausiralian Capital
Territory.

p Provisional estimates. Subject to revision,

Notﬁ: Any discrepancics between sums and tofals of componenis are due to rounding.
.. Nil

*For the purpose of the inquity the Committee has combined the communities described as urban and urban camp and
classified them as communities within or oa the fringes of country townas, and combined the commanities described as
pastoral property, major Aboriginal centre, decentralised community, and other and classified them 4s zemote tradit-
ionaliy-oriented communitios. ’

Soutce: Department of Aborigingl Affairs, Statistical Section Newsletter, Mo. 8, April 1979,

216




APPENDIX 5

NEW SOUTH WALES BUREAU OF CRIME STATISTICS AND RESEARCH—
‘ABORIGINALY TOWNS SURVEYS

In 1974, the WNew South Wales Bureau of Crime Statistics and Research identified ten couniry
shires with the highest known concentration of Aboriginals based on the 1971 Census figures,
Thirteen towns with courthouses were selected in those shives and classified as ‘Aboriginal’
towns. These towns were later redefined according to the 1976 Population Census and in-
creased in number to eighteen. The percentage of Aboriginals in each area ranged from
36,5 percent at Brewarrina to 6.9 percent at Warren (the State Aboriginal population figure
is 0.8 percent), One other town, Wee Waa, was included in the survey because it was represen-
tative of those communities which periodically experience an influx of Aboriginal seasonal
workers, even though it was not in one of the ten shires selected, MNew South Wales towns
were categorised by the Burean as inner city, snburban, Aboriginal and other, and are
listed below.

Categorisation of M.S.W. towns using 1971 Censas

Tnner City Suburban tAboriginal’ Towns Rest of State
Balmain Bankstown Boggabilla All other Courts of
Central Blackiown Bourke Petty Sessions in
Glebe Burwood Brewarrina New South Wales
Newtown Camden Collarenebri
Worth Sydney Campbelltown Condobolin
Paddington Campsie Coonamble
Redfern Fairfield Gulargambone

Hornsby Lightning Ridge

Kogarah Moree

Lidcombe Peak Hiil

Liverpool Tenterfield

Manly Walgett

Parramatta Wee Waa

Penrith Wilcannia

Richmond

Ryde

Sutherland

Waverley

Windsor

Categorisation of ‘Aboriginal® tewns using 1976 Census

Boggabilla Burren Junction®
Bourke Carinda*®
Brewarrina Cobar*
Collarenebri Fnngonia*
Condobolin Gooedoonga*
Lightning Ridge Ivanhoe*

Moree Menindee*
Walgett Mungindi*

Wee Waa Warren®*
Wilcannia

** Aboriginal towns included in 1978 Court Statistics and not included in previous years. Aboriginal
towns in previous analyses and no longer included are Coonamble, Gulargambone, Peak Hill and
Tenterfield.
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APPENDIX 6

ABORIGINAL LEGAL SERVICE BOUNDARIES & OFFICES

° Thursday lsland

44

-
Katherine

4 Kununuria

M.A AL AS

% Derby Margeba s {Cairns

1pnisfail

Broome §

« M. Isa ATOWNSVILLE

Port Hedia C.A.ALAES

& s (Mackay
ALICE .
SPRINGS Rockhamptos

N ' ®Leonora
; eraldwn ore
o/Grafton
« Kalgoorie , LA L. 8. of K empsey

PERTH Y

Marrogin / y o LBESVOMNEY i

A LSWNA. - Aboriginat Legal Service of Western Australia inc.
MAALAS. - North Australian Aboriginal Legal Aid Service Inc.
C.AALAS. - Central Australian Aboriginal Legal Ald Service inc.,
P.L.B. - Pitjantiatiara lsgal Service

ALBM, - Aboriginal Legal Rights Movement inc,

A.T3.LLS. - Aborigines and Torres Strait Islanders Legal Service {Qld) Ltd
WLALLE, - Western Aborigina! Legal Service Ltd

AL.S. {NSW) - Aboriginagl Legat Service Lid {Redfern)

SMLL.A. - B Mary's and Distrigts Aboriginal Legal Assistance Lid
8.0.4.L.5. - South Coast Aboriginal Legal Service Lid

V.ALE. - Victerian Aboriginat Legal Service Co-operative Ltd
T.L..8. - Tasrnanian Legal Service inc,

& Central Offices
+ Branch Offices
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Aberiginal Legal Services® Staff, May 1986

APPENDIX 7

Ofice  Account-

- Fiald Qfficers{a) © manage- ant/ - Secre-

. : " ment  Book- Welfare farial : None .
StatefTerritory  Aboriginal Legal Service Solicitors FiT PiT Hon. stafi’ keeper staff staff ' Other Aboriginal Aborigingl Total
New South Aboriginal Legal Service (N.S.W.)

Wales Ltd : )
Head Office: SYDNEY H 2 2 2 . 3P {1 7 13
Branch Offices .
Sydney 4 2 . 1 . 3 4 7
Cowra 1 i .. 1 . 2 1 3
Wagga Wagga .. 1 .. 1 . z .. z
Watgett . 1 1 1 {c3t . 3 1 4
Maoree’ 1 1 1 ) . 3 1 4
Grafton 1 1 .. ()T 2 i 3
Kempsey b3 1 -1 ()% . 3 -t 4
Mewcastle .. 1 .. 3 . 2 .. 2
11 10 . 5 2 2 1 1 27 i35 A4z
Western Aboriginal Legal Service :
Head Ofice: DUBBO 5 1 1 2 5 ki
Branch Offices
Brokea Hill 1 1 2 2z
Brewarrina 1 1 b 2
) 5 3 . 3 6 3 11
South Coast Aboviginal Legal
Service Lid
Head Office; NOWRA, i 1 1 1 3 1 4
Branch Office
‘Woliongong 1 i
1 2 s . 1 1 . 4 1 5
St Mary's and Districts
Aboriginal Legal Assistance Ltd - :
Head Office: ST MARY’S . 1 . . 1 2 . 2
1 . 1 2 Z
Victoria Victorian Aboriginal Legal Service
Co-operative Lid
Head Office: MELBOURNE 6 2 {H 1 6 8 3 16
Branch Gffices
Robinvale 1 1 1
Bairnsdale 1 . 1 1
[y 4 1 3 6 Hi 8 18
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Aboriginal Legal Services™ Staff, May 1980 (continyed)

StatefTerritory  Aboriginal Legal Service Solicitors

Field Officersiay
P

HT

Hon,

OQffice  Account~
manage- antf
ment Book-
staff keeper

Secre-
Welfare tarial
staff staf

Nown
Other Aboriginal gboriginal

Total

Aboriginal Legal Service of
Western Australia Ine,
Head Office: PERTH
Branch Offices
Carnarvon
Dby
Kalgoorlie
Kununuera
Narrogin
Port Hedland
Geraldton
Broome .
ieonoralLaverton .
Meekatharra ..
Pinjarra ..
Onslow ‘.
Roebourne .
Medina .
Mount Barker .
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Aborigines and Torres Strait
slanders Legal Service (QIdy Lid
Head Office: TOWNSVILLE
Branch Oifices
Townsville
Cairns
Mouiit Isa
Mackay
Rockhampton
Roima .
Tonisfail
Marecha
Thirsday Isfand s
Brisbane 3

Queensland
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Aboriginal Legal Services” Staff, May 1980 (continued)

Office  Aceourt-

Field Officers(a) manage- antf Secre-

. . ment Book- Welfare tarial Non-
Statef[Territory  Aborigingl Legal Service Solicitors FiT PIT - Hon, staff keeper staff staff Other Aboriginal Aboriginal Total
South Australia Adboriginal Legal Righis ' '

Afovement Ine.
Head Office: ADELAIDE 4 5 1 b . 5 .e [ 16 16
Branch Offices
Port Avugusta i 2 . . 2 3 2 5
Ceduna .. 1 . . s . i . 1
Mu_{ray Bridge 1 . i .. 1
s 9 ] 1 1 7 11 12 23
Tasmania Tasmanian Aboriginal Legal Service
Head Gffice: HOBART 1 H . R .- t . 2 1
Branch Gffice
Launceston .. 1 1 2
1 2 . . 2 1 5
‘Northern Central Australian Aboriginal
Ferritory Legal Aid Service
Head Gffice: ALICE SPRINGS 3 3 #H2 4 . 10 14
3 3 2 4 0 4 14
North Australian Aboriginal
Legal Aid Service
Head Office: DARWIN 4 3 . 1 i {12 10 3 15
Branch Qffice
Katherine 1 . . . 1 i 2
5 4 1 1 & 1 [ 7
Pitjantjatiara Legal Service
Head Office: ALICE SPRINGS 1 1 1 1 2
1 . 1 1 1 2
Total 164 84 249

{a) Ficld officers emploved on a fuli-time, part-time and honorary basis. (Honorary fisld officers in Western Aunstralin roceive an honorariom of £500 per anoum except the officer at

Mount Barker. Honorary field officers sisewhere receive no remuneration.) (&) Legal research officer.
remuneration, {g) Acts as office manager.

Welfare.

€ f) Training officer.

() Legal assistant,

{c) Asgisted through the NEAT scheme.

) { () Executive officer currently receives no
(%) Articled Clerk, ) Aboriginal community workers, seconded from the Department af Community
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APPENDIX 8
Table of Granis made to and amounts requesied by Aboriginal Legal Services 1972-73 10 1979-80%
{Amounts reguested showa in brackets)
1979--80
Aboriginal Legal Service 197273 197374 1974-75 1975-76 1975-77 18977-78 1978~79 (estimates)
Aberiginal Legal Service (N.5.W.) L1d 110076 260375 8101375 943 070 837 000 653 648 597 000 621 800
{@)}(MNR} (@)(356 175) (@(NR) {@(NR) {@)(NR) (@}(NR) {)(580 700)
St Mary’s and Districts Aboriginal .. o .. .. e 37750 59 000 71 400
Legal Assistance Lid .. . .. .. e ()(NR) {@)(53 815}
South Coast Aboriginal Legal Serviee . .. .. o 72929 93 00C 113 500 110 009 127 000
.. .. .. (2)(73 289) (@2 530) {(@)(202 185)  (a)(115000)
Western Aboriginal Legal Service .. o .. . .. {41 102 207 000 232 200
.. .. .. .. {@)(NR) £a3(200 000)
Aboriginal Legal Service (Brewarrina) . 4 500 . 7 600 .. ..
. (@){NR) . (@){NR) .. .. .. ..
Victorian Aboriginal Legal Service 120 000 123 000 246 150 308 883 (Fiie 111 (c)338 285 341 000 397 200
.. {130 GO0y (288 610} {407 515) (453 135} 502 314 {390 000y
Tasmanian Aboriginal Legal Service 50330 40 815 65 710 85 000 {d)107 060 {e)108 750 110 000 111 800
(NR) (MR} (NR) (233 096) (232 627) (195 187) {125 000
Aborigines and Torres Strait 122 500 324 910 555 681 T4 988 817 B28 880 000 912000 1 046 000
Legal Service (Gid) Bid (NR} (NR) {380 898} (732 120) (1121 560) {1283 700) (964 000)
Aboriginal Legal R}ghts Movement 127 000 62 720 219 051 358 600 410 000 440 000 430 000 480 Q00
Tnc. (NR) (NR) (NR) (358 600) 414 300) (502 450) - - (542 000)
Aboriginal Lega.l Service of 110 930 189 330 417 078 (3607 178 592 500 679 000 704 060 749 000
Western Australia (NR) (NR) (457 604) (X573 232)  (D(I3Z8TE)  (DT40 200) {763 000
MNorth Australian Aboriginal Legal 60 000 120 000 172945 302 346 360 000 255 006 334 000 424 500
Aid Service (NR) (NR) (NR) (300 400) £301 060 {315 000) (506 000}
Central Australian Aboriginal Legal . 40 000 110 000 183 759 165100 260 060 261 347 283000 390 700
Add Bervice (NR) (NR) (NR) {222 954) {260 000) (260 000) (382 0600)
Pitjantjatjara Legal Service .. .. s .- o .. 33700 53 300
Matienal() .- .. .. .. .. L 41 000 76 000
Total Grants 740 836 1235650 2 670 749 3 655 994 3733430 3916 382 4 087 006G 4781 000
Notes:

* The totals of grants for each year differ from figures wsed in the report because of the inclusion in the ahove table of amounts paid to three legal services for Special
Works Projects, Welfate allocations and in some cases expenditure from the national component
™R No record available.

(@) DBAA Fastern Regional Office advised requesis are either not possible or relevant to ascertain because () reguests in earlier years were not reaiistic and were
compicated by substantial trading and legal debis incurred, and (i) recent budgets have been drawsn up by the Services under the constraints of an indicative
planning figure so that budget requests now approximately equal grants.  (5) Iocludes §1 111 for SWP. () Includes §$8 285 for 8WP. (d) Includes §22 000 for
Wellare, (2) Incluzdes $17 000 for Welfare, §1 750 for SWP  (f) Includes $2 000 Welfare disbursements, $74 971 Laverton Roval Commission costs, (g) Includes
$74 971 Laverton Royal Commission, $2 661 for Aboeriginal delegates to discuss Mining Bill with Premier. (&) Initial request $764 260. After program level known
revised request of $721 376 plus Iater additional request of $2 500. (f) Initial request $818 200. After discussion revised reguest of $700 700 plus Iater additional
requests of $39 000 and $500. (J) Legal expenses invelved in national issues,

Source: [3AA (transcript of evidence, pp. 208283} and Funding Program 1979-80.




APPENDIX 9

CRIMINAYL CHARGES, NEW SOUTH WALES, 1975 AND 1978

Table 1; Appearances in ‘Aboriginal® towns, 1978

Drinkf Other criminal
driving Drugs  Drunkenness charges
Boggabiila 12 0 38 56
Bourke 58 0 8§74 208
Brewarrina 5 0 1645 141
Collarenebri 0 0 86 38
Condobolin 36 ¢ 436 75
Lightning Ridge 37 0 60 63
Moree 196 14 444 35
Walgett &7 3 1 660 287
Wee Waa 31 1 438 94
Wilcannia 13 1 551 195
Goodooga 0 0 2 0
Enngonia g 0 402 53
Burren Junction 0 0 O 1
Carinda 0 0 0 3
Mungindi O 0O 0 2
Menindee 0 4] L 0
Ivanhoe 0 0 i3 11
Cobar 26 5 a7 77
Warren 18 0 76 33
State Total 499 24* 6 814 1 689
* Preliminary figures only, includes some juveniles.
Source: New South Wales Government Submission
Table 2: Sex of Dronkensniess Offenders by Area, 1975
‘Aboriginal’
City Suburban Country fowns Total

No, % No. % No. %

No., % No.

N

Male 28067 94,
5

7679 97.5 10106 95.8
Female 1744 2

1
.9 197 2.5 439 4.

4550 87.8 50402 94,
63F 12,2 301t 5

NS

Total 29811 190.0 7876 100.0 10545 100.0

5181 180.¢ 53413 106.0

Sex unknown in 747 cases.

Sex of Drunkenness Offenders by Area, 1578

Male 23313 954 8471 93,0 10059 9s.1
Female 1128 4.6 174 2.0 404 3.9
Unknown - 18 0 2

5856 65.9 4706992 947
938 14,1 Zeo4 5.3
0 20

Total = 24459 160.0 8645 106.0 10485 100.¢

6814 106.9 50383 100.9

Source: dboriginal people and the New South Wales Crimingl Justice System: A Review of Existing
Information, Statistica] Bulletin No. 3, Nov. 1979, New South Wales Department of the Attorney-

General and of Justice Bureau of Crime Statistics and Research.
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APPENDIX 10

CHARGES PROCEEDED WITH AND DECIDED IN MAGISTRATES' COURTS(a),

WESTERN AUSTRALIA, 12 MONTHS ENDED DECEMBER 1973 TO 1976

Table : Charges resulting in imprisonment

Aboriginal Non-Aborigingl

CHfence 1973 1974 1975 1976 1973 1974 1975 1976
Unlawful carnal knowledge 3 9 ) 13 3 4 9
Indecent assauit .. by .. (&) .. .. o
Indecent dealing ()] ()] ()] .. 14 8 19 5
Assaubt 309 281 305 313 136 131 131 118
Other offences against the (e} (3] 4 (3 3 1 2 3

person
Robbery 7 3 2 3 4 (d) i1
Burglary, breaking, entering 348

and stealing 184 172 227 63 716 521 605 619
Unfawfully on premises 90 82 83 214 62 7 72 51
Stealing 351 244 180 351 1302 923 1082 1267
Unlawfully using motor

vehicles 291 266 321 338 308 322 404
Unlawfully using other

vehicles . () . 3 2
Arson .. .. .. 49 ‘e .. . ..
Wikfal damage 72 79 41 {c} 42 38 42 80
Other offences against

property .. - {e) 4 3 {c) {c) ..
Forgery 4 (@) 3 .. 44 21 31 178
Other forgery and offences

against the currency () () ‘e - 32 32 6 4
Drankenness 1731 150 1190 1107 462 428 131 118
Habitual drunkenness 2790 257 75 38 36 29 (i 5
Disorderliness 932 345 606 632 80 42 5t 63
Vagrancy 87 98 57 26 102 87 66 27
Indecent behaviour 3 ) 4 4 10 6 7 3
Escaping legal custody 104 79 104 122 104 108 93 127
Cffences against the police 135 81 130 118 67 84 65 58
Other offences against good

order {e) 3 (c) .. 31 i4 19 30
Breach of traffic act 120 103 156 172 264 246 180 321
Breach of liquor laws 6 11 15 i3 {c) ) 6 3
Gaming .- . .- .- .. 3 {c)
Maintenance 3 .. 8 (3] 4 {c} 3 ..
Other offences 7 32 18 30 68 184 143 184

Total 4729 393z 3530 3686 3936 3300 3083 3690

{a) Figures relaie to the number of charges recorded and not to the number of persons charged.
(b WNot available for publication; included in *Other offences against the person’.
for publication; incladed in ‘Other offences’.

offences against property’.

(¢} Not available
{d} Mot avaifable for publicalion; included in ‘Other
(#) Not available for publication; included in “Other forgery and offences

against the currency’. (f) Not available for publication; included in ‘Other offences against good

order’,

Source: Department of Aboriginal Affairs Statistical Section Newsletter No. 5, June 1978, p. 28,
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Table 2: Total charges

" Aboriginal Non-Aboriginal . o
1973 1974 1975 1976 1973 1974 1975 1976
Unlawful carnal knowledge 13 21 20 G 133 139 135 120
Indecent assault . 4 ()] 4 5 6 7 21
Indecent dealing i 10 8 .8 35 52 77 60
Assault 659 685 803 912 1178 1265 1366 1728
Other offences against the - ce
person ‘ -2 i 2 43 i9. 22 12 199
Robbery 17 6 5 i5 17 19 15 132
Burglary, breaking, entering SR
and stealing 882 1264 1392 1417 3750 3402 3748 4110
Unlawfully on premises (257 263 205 238 508 566 465 519
Stealing 1174 1286 I 055 1168 7 843 7 561 7789 9199
Unfawfully using motor . : :
“vehicles 915 1209 1403 1338 1972 1943 1707 1777
Untawfully using other ) S
vehicles 36 3 8 12 25 24 37 45
Arson ) 3 . @ - 14 13 -+ 35
Wilful damage 271 388 384 425 1016 1151 1224 1375
Other Ofhites against e e T e ST
property 0 5 6, T4 R S T
Forgery : . R +: S ¥ BA v A V 207 645
Other forgery and offences’ Tom e R ]
against the currency {d) Ty z 120~ 137 53 53
Drunkenness Sk 8336 9180 828+ 6671 6444 6685 49127 4252¢
Habitual drunkensess - 319 291 94 50 - 57 88 e B -8
Disorderliness 2646 2363 2850 2738 2017 2196 2048 224
Vagrancy 122 145 106 ! 379 485 430 365
Indecent behaviour 10 8 1i 14 20 158 138 188
Fscaping legal custody 128 115 155 183 182 188 189 289
Offences against the police 394 320 473 448 1107 1502 1635 2103
QOther offences against good
order 5 8 14 35 480 569 829 1159
Breach of the traffic act 1402 1383 2037 2282 45832 52167 59575 52488
Breach of Hguor laws 483 635 830 1075 1069 1150 1 206 1332
Gaming 21 7 36 9 515 439 357 712
Maintenance 19 16 18 3 1893 1764 3099 29
Other offences 107 172 261 291 8536 8307 B89R% 11671
Total 18236 19798 26326 19475 85621 92160 100276 96879

{a) Figures relate to the number of charges recorded and not to the number of persons charged.
{#) Not available for publication; included in ‘Other offences against the person’.
for publication; included in ‘Other offences against property’.

inckuded in ‘Other offences’,

(¢) Not available
{d) Not available for publication;

Source: Department of Aboriginal Affairs Statistical Section Newsletter No, 5, June 1978, p. 30,

24964/ 809
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APPENDIX 11

CASES FINALISED BY THE CENTRAL AUSTRALIAN ABORIGINAL LEGAL AID SERVICE
BY NATURE OF MATTER, 1973 TO MID-1973

Nature of matter

Offences
against Motor
Matters not property Offences  vehicle and
involving  and environ-  against the traffic - Other

offences(a) ment{b) person(c)  offences(d)  affences(e) Total
1973 (part) 60 60 20 20 . I 1 1]
1974 280 300 230 170 670 o 1650
1975 320 280 180 130 590 - 1500
1976 130 220 120 200 130 <810
1977 20 200 80 260 300 940
1978 : 120 240 : 110 320 250 1040
1979 (part) 60 60 110 120 20 =370

Total(f} ' 1150 1410 850 1250 2070 6730

() Includes civil matters, workers’ compensation cases, family matters, etc. () Inc!udes'itlegal use
of motor vehicles. (¢) Homicide, assault, rape, eic. {d) Ilegal use of a motor vehicle is classed as
an offence against property. (e) Includes oftences relating to liquor on reserves, offensive conduct
and other matters. (f) Includes 230 cases not allocated to years,

Souice: Statistical Report to the Central. Australion Aborigingl Légal Aid Servzce, Casework and
Clients 1973-1979, Department of Aboriginal Affairs Statistics Office, September 1979, p. 5. .
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AFPENDIX 12

PENALTIES FOR DRUNKENNESS BY AR¥A, NEW SOUTH WALXS, 1978

Inner Aboriginal Rest of

city Suburban fowns State

p A % 7% %

. Recognisance forfeited 117 94.9 61.7. 86.1

. Admonished and discharged 7.0 4.0 13.% 6.3
Fined, in default, sentenced to rising of .

the court - 15.1 0.6 6.9 2.9

Recognisance 0.0 0.0 0.1 .0.0*

Fine and recognisances . 0.0% 0.0% 0.4 001

. Remand for inebriate action - 0.0* 0.0 0.0 00"

. Fined in default 24 hours imprisonment 0.1 0.4 11.5 2.6

6.1 G.1 5.6 2.0

Fined in defaolt 48 hours imprisonment

"* Thig percentage not exactly equal zero.

- Source: New South Wales Government submission.:
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APPENDIX 13

PRISONERS IN GAOL ON THE NIGHT OF 30 JUNE 1977, WESTERN AUSTRALIA' = -

) . 4_borfg1’nal

Non-Aboriginal

Total

Sentence Males  Femiles Persons  Males Femeles  Personys  Males  Females
Less than 3 months 61 13 74 60 3 63 T AR 16
3 to 5 months 51 6 57 58 2 TR0 e g
_6to 11 months 69 4 73 72 I oy 14
'{ year, less than 2 62 2 64 104 i 105 {667 " 3
" 2-years, less than 3 33 .. 33 8% . 89 1w __'
- 3'years, less than 4 16 3 19 58 .. 5§ gty
“ 5 years and over ya . o 1200 7 4 4 4
" Life - 7 . 7 2470 247
.Governot'spleasure . 1 s 3 .20, 20023 2
Trial and remand 12 3 15 82 LB . B8 94 G
Total 355 34 389728 18 746 0 083 82

Source: Department of Corrections, Western Australia.
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APPENDIX 14

ABORIGINALS. 'AND NON-ABORIGINALS IN PRISON, MAJOR ()FFENCES,
SOUTH AUSTRALIA, 30 JUNE 1976

- Under sentence " Not under sentence

Non- ) Non-
Aboriginal ... Aborighal . Aboriginal Aborzg:md
Homicides— :
- Murder 5. 38 3
" Other homicides. 2 13 2
Assaults— _ L o
- Assaults, serious: 3 17 {) 4
Assault, police 7 2 .. {2}
= Assault, minor and unspecified ... 9. 7 5
Rape 4 11 .. e
~Other assaults - - -2 - 38 Caee 2 -4
Robbery aid extortion—" - e T LT R FH AR EPE SE RS PRI IO
Robbery with serious assault.. .- ...~ .05 290 0 L) 9
Fraud, forgery and mmisappropriation . .- 0 .. o0 28 Lo o -9
Thefy, breaking and entering—
Motor vehicle, unlawful use of 19 36 (c) 3
Theft, other 4 21 {© _ 1¢
Breaking and entering 9 1234 - s cngiennhn D3l
Other theft, breaking and-entering - ERRRPIPREEERE TR ¢/ )y e 4
Property damage— .
Wilfut damage . . ) ) .. @
Other property damage . 2 A .. )]
Driving and related offences—
‘Diriving whilst suspended. {licence) o). . e .
. Other driving etc. offences 6 T 38 2 ()]
Other offencess ‘ o )
- ‘Drunkenness -4 7 e T
- Indecent behaviour ‘5 4 . U
.Breach of probation, paroie, bail, o . R
Soete. : 9. 19 . e T
- Suspended semencc revoked 4 13 ' ee LT
“Other i 31 3 e
Males 94 489 . il Ces
Females 8 3 20 T4
Total . 102, 492 . 13 L.

(@) Not available for publication; included in ‘Other-assaults® (6) Not ‘available for publication;
included in ‘Other offences’. (c) Not available for publication; included in ‘Other theft, breakingand
entering’.  (d) Not available for publication; included in “Other property dagnage’.. {e) Not 3va11abie
for publication; included in ‘Other driving etc. offerices™, ' '

Source Department of. Abongmal Aﬁ'alrs Srat:sncal Secnon Newslezter No 5 Iune 1978, p 34
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APPENDIX 15

STUDY OF THE CENTRAL AUSTRALIAN ABORIGINAL LEGAL AID SERVICE LTD, :
1973 TO MID-197¢

Table 1. Number of cases foir éach client

‘Clients Cases Average

Number of cases : - _ number of
for each elient o Nopmber Per cent = 7 "Number Per cent cases
One 3 400 76 3400 31 1
Two 570 13 1130 17 2
Three 230 5 680 10° 3
Four 170 4 680 10 4
Five or more 120 3 840 iz 7

Totak(u) 4 490 100 6730 160 1.5

{@) If 2 colamn does not add up to the total shown, it is becanse the figures have been rounded, .

Source: Statistical Repove to the-Ceniral Australian Aboriginal Legal Aid Service,” Casework and
Clients 1973-1979, Department of Aboriginal Affairs Statistics Office; September 1979 p. N

Table 2. Address and sex of clients

Multiple-case

o ' plienfs(d) :
Number of clients{a) Clientf ~ ——— s

. _ population’.” ¢ " Per-cent of
Address ‘ Males  Females Persons(h)  Per cemt  rape(ey Persons clients(e)
Alice Springs 550 190 756 17 7.3 250 734
Hermannsburg®* 360 10 370 8 9.5 120032
Lajamanu* 220 70 250 6 8.2 R 1 I ¥ |
Papunya* 450 70 520 12 20.0 130 ‘25
Tennant Creek 160 . 40 190 4 9.7 490 19
Warrabri* ‘ 740 10 250 6 9.6 140 87
Yuendumu* 260 . 260 6 5.7 140 55
Central, n.e.i, 660 130 790 18 1.7 140 R ¢
Ausiralia(f) T
Other Places 1 240 s 0.2 10 5
Not Stated 540 U280 820 18 n.a, 50 6
-Tatal_(b) o ATI0 - 8B0 . 4490 100 . . 1080 4

gl not elsewhere inclided.  n.a.~not applicabfe

{@) Figures in this table refer to clients, not cases. That is, a ciient that was represented by the
Central Australian Aboriginal Léegal Aid Service more than once was counted only on the first
occasion, (b) If a column or a row does not add up to the total shown, it is because the figures
have been rounded to the nearest ten.  (¢) Number of clients as a percentage of population per annum.
Population figures were derived from 1976 ¢census results for the Aboriginal population. (4) Clients
who were represented by the Central Australian Aboriginal Legal Aid Service more than once.
{¢) Multiple-case clients as a percentage of total clients with each address. (f) No other locality
turned up frequently enough to be shown separately.

* These are the only Aboriginal communities in Central Australia with a police station.

Source:; Sratistical Report fo the Central Ausiralion Aboriginal Legal Aid Service, Casework and
Clients 1973-1979, Department of Aboriginal Affairs Statistics Office, September 1979, p. 9.
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“ Fable 3. Age and sex of clients

Number of clients(a)

Age group _ Mal_es Females Persons(b) Per cent
0-14 130 .. 130 7
15-19 540 - - 60 600 32
20-24 430 120 550 9
25-29 280 20 kivH 16
30-39 ‘ £t B 200 11
40 and over 120 A 120 N 6
" Sub-total o 1 680 G230 7 1910 ' 100
“Age not stated 1930 ¢ 650 2580 )

Total(b) 3610 880 - 4490 .

{a) Figures in this table refer to clients, not cases. A client that was repre-

sented by the CAALAS more than once was counted only the first time.

(53 If  column or a row does not add up fo the fotal shown, it i because the

figures have ‘been rounded to the nearest ten,

Soutce: Statistical Repart to the Central Austm.lzan Aborigiml Legai Aid o
Service, ‘Casework and. Clients -1973-1979, Departmeut of Abomgmal .

--Aﬂ‘alrs Stanstlcs Oa‘ﬁce, September 1979 p g,
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-APPENDIX 16

Police Headquarters,
DARWIN.

15 May, 1979.

CIRCULAR MEMORANDUM NO. 13 OF 1979

INTERROGATION OF SUSPECTS

On 30 April 1976, Mr. Justice FORSTER handed down his reasons for rejecting typewritten
records of interviews in the matter of QUEEN v. Angus ANUNGA, Sandy AJAX, Clancy
AJAX, TINGUNYA, Nari WHEELER and Frank;e Miller JAGAMARA in the Northern
Territory Supreme Court'inv August 1975;

Inter alia Mr Justlce FORSTER sa;ei

232

Tt seemd 10 me how, however ‘0 be nnportant ‘that the Court s"houid put on'record general
guidelines for the conduct of Police Officers when interrogating Aborlgmal persons.

I preface this statement of guidelines by pointing out that Aboriginal'people cften-do not under-
stand English very well and that, evenif they do understand the words, they may pot understand
the concepts ‘which Bnglish phrases and sentences express. Even 'with the wse of interpreters
this problem is by no means solved, Police and legaj English sometimesis not trapsiatable into the
Aboriginal language at all and there are no separate Aboriginal words for some simple words
Tike “in”, “*at™, “on™, *by”, “with” or “over”, these being suffixes added to the word they gqualify,
Some words may translate literally into Aboriginal language but mean something different,
“Did you go into his house?” means to an English-speaking person, *do you go into the build-
ing?”, but to an Aboriginal it may also mean, “Did you go within the fence surrounding the
bhouse ?” English concepts of time, number and distance are imperfectly understood if at all by
Aboriginal people, many of the more primitive of whom cannot tell the time by a clock, One
frequently hears the answer “Long time”, which depending on the context may be minutes,
howrs, days, weeks or years, In case I may be misunderstood, I should alse emphasise that T am
not expressing the view that Aboriginal people are any less intelligent than white people but
simply that their concepts of certain things and the terms in which they are expressed may be
wholly different to those of white people.

Another matter which needs to be understood is that most Aboriginal people are basically
courteous and polite and will answer questions by white people in the way in which they think
the questioner wants. Even if they are not courteous and polite there is the same reaction when
they are dealing with an authority figure such as a policeman, Indeed their action is probably a
combination of natural politeness and their attitude to someone in authority, Some Aboriginal
peopie find the standard caution guite bewildering, even if they understand that they do not have
to answer questions, because, if they do not have to answer questions, then why are the questions
being asked?

Bearing in mind these preliminary observations which are based parily upon my own knowledge
and partly by evidence I have heard in numerous cases I lay down the following guidelines.
They apply, of course, to persons who are being guesiioned as suspects,

1. When an Aboriginal person is being interrogated as a suspect, unless he is as fluent in English
as the average white man of English descent, an interpreter able to interpret in and from the
Aboriginal person’s Ianguage should be present, and his assistance should be utilised when-
ever necessary to ensure complete and mutual understanding,

2, When an Aboriginal is being interrogated it is desirable where practicable that a “prisoner’s
friend” {(who may also be the interpreter) be present. The “prisoner’s friend” should be some-
one in whom the Aboriginal has apparent confidence. He may be a mission or settiement
superintendent or a member of the staff of one of these mstitutions who knows and is known
to the Aboriginal. He may be a station owner, manager or overseer or an officer from the
Department of Aboriginal Affairs. The combinations of persons and situations are variable
and the categories of persons T have mentioned are not exclusive, The important thing is
that the “prisoner’s friend” be someone in whom the Aboriginal has confidence, by whom
he will feel supported.




a3 -Great cdre should be taken in admin-iistering the cagtion when it is-appropriate to-do so. It
is simply not adeguate to administer it in the nsual ferms and say, “Do you understand that?”
-or: "o you understand you.do not have to answer guestions 7 Interrogating police officers,
having explained the canfion in simple terms, should ask the Aboriginal jo tell them what is
meant by the caution, phrase by phrase, and should not proceed with the interrogdtion une
it is clear the Aboriginal has apparent undersianding of his right to remain ‘silent. Most
. experienced police officers in the Territory already do this. The problem of the caution is a
difficult one but the presence of a *prisoner’s friend” or interpreter and a,dequate and s1mp1e
questioning about the caution should go a long way towards solving it.
w4 CGireat care sheould be taken in formulating quest:ons so that so far as possible the answer
~.:which is wanted or expected :is not suggested dn- any way. Anything in the nature: of cross-
examination should be: scrupulously avoided as. answers to_it have no- proba.tive value. ¥t
should be borne in mind that it is not only the wording of the question, which may suggest
» the answer, but also the manner and tone of voice which are used.
© 5 Bven when an apparently frank and free confession has been: obtained relatmg {0 tile commis-
sion of an offence, poIIce should continue to investigate the matter in an endeavour to obtain
proof of the commission of the offence from other sources. Failure to do this, among other
things, led to the rejection of confessional records of interview in the cases of NauWHEELER
and Frank JAGAMARA,

6. Because Aboriginal peopie are often nervous and ill at ease in the presence of white author:ty
figures like policemen it is particularly important that they be offered a meal, if they are being
interviewed in a police station, or in the company of police or in custody when a meal time
arrives. They should also be offered tea or coffee if facilities exist for preparation of it. They
should always be offered a drink of water, They should be asked if they wish to use the lava-
tory if they are in the company of police or under arrest.

7. Itis particularly important that Aboriginal and other people are not interrogated when they
are disabled by illness or drunkenness or tiredness. Admissions so gained will probably be
rejected by a court, Interrogation should not continue for an unreasonably Iong time.

8. Should an Aboriginal seek Iegal assistance reasonabile steps should be taken to obtain such
assistance. I an Aboriginal states he does not wish to answer further questions or any ques-

"tions the interrogatior should not continue.

9. When it is necessary to remove clothing for forensic examination or for the purposes of

medical examination, steps must be taken forthwith to supply substitute clothing.'

Although these guidelines are not absolute rules, departures from them without reason will
probably lead to the evidence of the interrogation, whether it be oral or in the form of a
statement or record of interview, being rejected.

Much of what is laid out in the guidelines applies equally to the interrogation of migranis
whether European or Asiatic.

Tt should be undersiood that compliance with the rules is not considered to make the role of
the investigator more difficolt of performance; therefore, in the interests of fairness to the
accused, members shall apply these recommendations, when questioning persons suspected
of having committed offences. The guidelines are to be given the broadest interpretation
particularly where persons are being spoken to in the first instance during preliminary
enquiries as even at that stage suspicion is often attached to persons so being guestioned.

It should be clearly understood that the qualities that should be met by a person acting
as a ‘prisoner’s friend’ are:
1. He should be ‘someone in whorm the Aboriginal has apparent confidence . . .
by whom he will feel supparted’.
2. He should be a person ‘who knows and is known to the Aboriginal’.,

When a Police Liaison Assistant is used as a ‘prisoner’s friend’, the use on each occasion
should stand on its own merits and circumstances.
The member in charge of the interrogating of an Aboriginal suspect is to ensure that a
documentary record is to be kept on each occasion that a Police Liaison Assistant is used,
relating to:

1. Triba! or family affinities with the person interviewed.
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2. ‘Knowledge and understanding by -the interviewed and the Pohce Liaison
" Assistant of the language used for communication,

3. Any. surrounding evidence ‘or “circumstances which in clcar terms shows the
acceptance of the person interviewed of the presence and assistance of the Police
- Liaison Asmstant .

It is not desirable to use another przsoner as a prtsoner 5 fraend’ un]ess very good reason
exists to do so.

When the interview is in relation to a very serious matter, it would be prudent to have present
also at the interview, a ‘stranger®, well versed in the language used, to act as a ‘friend’ or
‘additional friend”. This action could prevent the loss of a case through a technicality.

During any interrogation members are to make appropriate notes, The failure of police
ofﬁccrs to take notes has been the subject of CI'IHCISIH in the courts and must not be neglected.

R. McAULAY
Commissioner of Police
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2 APPENDIX 17

P.CO. CIRCULAR NO. 354 " ‘Police Coxmmssmn_er 5 Ofﬁoe, '

1.

 ADELAIDE.
24th March, 1975, -

SUBJECT: ABORIGINAL LEGAL RIGHTS MOVEMENT—
FIELD OFFICERS AND POLICE LIAISON OFFICERS

(P.C.O. 1f1/302583)

INTRODUCTION

" For some time past a comrmttee representmg the Pohce Department and the Abongmal
Legal Rights Movement has conducted discussions aimed at improving the relationships
between Aboriginal members of the community and members of the Force. This liaison

_ has been deemed desuable because of conflict sometimes arising out of transactions in
- which the police come in contact with Abongmes allegedly in breach of the law. It is
" felt that in some instances par ticular Aborigines, due to unfamﬂianty with the. English
' 'language and our cultire (including legal procediin es), may suffer a handicap, by com-

. parison with other members of the community. In order to offset any such disadvantage,

the committee has agreed upon. “the observance by police personnel of oerta,m rudes with

N regard to Aborigine people in their. custody
“POLICE POLICY '

. . In interpreting these instructions members should be aware it is not . Force policy to

discriminate in favour of Aborigines any more than it.is to discriminate against.them.

... K is the function of the police, within the confines of the law, to deal eguitably with all
... suspected offenders regardless of race, colour or creed. This maxim is not-abrogated
- ’by the rules set out herein ; rather they have been devised to ensure equality of treatment,

. The instructions are 10 be observed according 1o the practicalities of any given situation,

it being realised that (with-the exception of the situation adverted .to in paragraph 8}

it is important that the prerogative to involve any third parties in any particular case
must always rest with the individual who is the subject of proceedings. It is not deemed
proper for police to divulge, without consent, the fact and mrcumstances of any person
in their custody. ‘

ABORIGINAL FIELD OFFICERS -

n furtherance of its’ aims for the betterment of Abongmal people, the A’oorigmal Legal
Rights Movement has appoirited a number of persons as field officers. In so far as police

_personnel are dlrectly concerned, it js the function of field officers to render assistance

to any Aborigine in police custody who desires it, Such assistance will normally take
the form of advising relatives/friends of the person’s predicament, arranging bail andfor
iegal assistance. Where language difficulties are encountered either during police interro-

- gation or in court proceedings, the field officers will endeavour to arrange the attendance

-of an interpreter to watch the interests of the suspected offender.

Field officers who ‘have been ofﬁmaliy appomted by the Movement are lssued with

_ identification cards, These include the name, signature and photograph of the holder.
. __Productlon of such a card by the person to whom it has been issued shall be sufficient to

1dent1fy a field officer for the purpose of these instructions. Although a field officer’s
prime responsibility will be to serve the interests of Aborigine offenders, it is hoped they

.will be instrizmentalin maintaining a healthy relationship and-a reliable communica-

...tion channel between the police and members of the Aboriginal community, Should a

field officer conduct himself with 1mproprlety the details should be reported to the

. appropriate Police Liaison Officer. -
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3.

POLICE ‘DISTRICT LIAISON OFFICERS

Various members of the Force have been designated district lizison officers with a
special responsibility for maintaining communication between the Department, and
Aboriginal people. Any problems affecting relationships between Aborigines and the
police should be brought fo their attention. In addition, they will be expected to keep
themselves informed of activities in their districts involving Aboriginal groups and,
upon invitation, to attend meetings or discussion as representatives of the Force. Those
members presently appointed as district Haison officers are; (Names here stated).

POLICE ABORIGINAL AFFAIRS FIELD OFFICER
(Particulars here given.)

INTERROGATION OF ABORIGINES . .
The presence of third parties during the interrogation by police of a suspected offcnder

_must always be governed by the practlcaht;es ‘of the situation and the observance of
“pertain general pnnmples These are that the suspect being mterv:ewed must consent to

the third party being present and the attﬁndance of such a person should not be permitted
where it is likely to seriously impede the administration of justice. Subject to these con-
siderations, no obstructlon should be placed in the way of a field officer attending an

) mterv;ew with a suspected Aborzgma] offender in those cases where the suspect declines

to answer, except in the presence of a third party, e.g. a legal advisor or field officer,

" they have no right to persist in questlomng, except under the conditions spemﬁed by
the suspect, In cases involving the interview of Aboriginal Juvemles, members ‘shall

adhere to the requirements of General Orders 65 and 259, and, in thé absence of a parent
or guardian, endeavour to secure the attendance of a field officer at such interview,

Situations ‘involving the interrogation of tribal or semi-tribal Aborigines present a
special problem. Where such a person, who apparently has ‘an imperfect grasp of the
Engiish 'Ianguage or is unfamiliar with our culture, is sought to be questioned in regard
10 a serious crime, every effort must be maée to have an independant third paity present

" at the interview, If practicable, such a party should be cithei’ a solicitor or a field officer.
~ Alternatively, if no such person is'available, then a répresentative of the Departmient for

Community Welfare ‘or the Department of Aboriginal- Affairs should be obtained,
Preferably, he should: aiso be a person who has some understandmg of the suspect 5
nat;ve language

ABORIGINAL PRISONERS

When an Aboriginal person is arrested upon a charge of committing any offence, the

_ officer in charge of the station who receives the prisoner into custody shall enquire of him

whethér he has any objection to his name and the nature of the charge being supplied to
the Aboriginal Legal Rights WMovement. Upon receiving an answer that there is o objec-

. ton, the officer in Charge shall, if and when requested by a field officer, furnish those
particulars together with mformatxon as to the txme and place the | ]31’1501’161‘ is to appeat

0.

'before a court on the ch&rge

“Where approved: printed mformatmn explammg the a.vallablhty of the services of field

officers has supplied to a police station, all Aborigines when charged at the station shall
be given a copy of such material. Distribution of such printed information will be depen-
dent upon its delivery to the Police Department by the Aboriginal Legal Rights Move-

“ment. Members need not requisition for supplies in the first instance. However, where

1.
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and When supplies are made available to a police station from the Officer'in Charge,
Community Affairs a_nd_I_nforma,tlon Service, these instructions are to be complied with.

“Where an Aboriginal person is held in custody at a ‘police station, pending the hearing of
¢ & charge against him, and requests the attendance or assistance of a field officer toarrange

bail or legal advice, the officer in charge shall make every practical endeavour to com-
municate the requests to the nearest field officer, Other than for local calls, the prisoner




12,

shall be required to p."ay teléphbnc COSts hnljess the field officer agrees to accept a “reverse
charges” call. It is_und_erstood that Aboriginal'authorities will accept such.reverse charge
calls subject to the discretion of the field officer being called. If a field officer attends at

"a police station’ for the purpose of interviewing -an Aboriginal pr:soner he shal be

granted the same facilities as-are. customcuy for soilmtors and prlsoners relatives.

PARTICULARS OF CHARGES

Where an Abor;gme has been charged with an offence and has indicated his consent to
such action, the prosecuting member shall be at liberty to furnish such particulars of the
case to an accredited field officer as would ordinarily be made available to a solicitor act-
ing for the defendant. The nature of particulars supplied must be left to the discretion
of the prosecutor. However, normally they would include such information as a copy of
the charge(s), intention to oppose bail or cotherwise, and any intention to apply for
remand, etc. )
Deputy Commissioner of Police.
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APPENDIX 18

AUSTRALIAN LEGAL AID OFFICE
BREAKDOWN OF APPLICATIONS APPROVED 1978-7¢
Approvedfreferred Approved| ALAC
Other State State Total Other State State Total Tetal nimber
Family Federal  Criminal Civit nuinber Family Federal  Criminal Civil - . number of approved
State Law Law Law Law referved Law Law Law Law ~ by ALAQ  applications
New South Wales 11 263 202 1107 835 13 407 2028 1054 598 6000 4280 17687
Victoria 7031 15 2559 1611 11 216 526 22 288 1371 2207 < 13 423
Queenstand 5141 6 1360 908 7415 1773 38 733 456 o 3000 10 415
Sowth Australia 684 8 517 165 1374 166 3 38 B .1 1 661
Tasmania 1508 i6 1192 710 3426 1112 43 400 8_51 Cl 2406 5832
Northern Territory 124 156 148 428 300 . 491 287 . 1078 _?1 306
Australia 25751 247 6891 4377 37 266 5905 1162 2 568 - 3 623 13 258 - 50524

Note: Statistics for Queensland and Victoria are estimates only. Statistics for South Ausiralia are for the period 1 July 1978 to 31 OCtoi}er 1978 only

Sewrce: Commonwealth Legal Aid Commission 1980,




APPENDIX 19

- ANALYSIS - OF COMMONWEALTH GOVERNMENT .. -
EXPENDITURE ON ABORIGINAL LEGAL AID
1970-11 TO 197980

{$°000)
Necessary
expenditure
to maintain
service at ‘
Actual 1975-76 Shortfall in
Year expenditure levels (@) expenditure (b}
1970-71 24 . n.a. : n.a.
1971-72 28 na. n.a.
1972-73 715 n.a. n.a.
1973-74 1150 ' na. n.4.
197475 2 582 n.a. na.
1975-76 . 3746 3746 .
197677 3711 © 4263 - 552
1977-78 . 3890 4 668 78
1978-79 4208 5051 C 843
1979-80¢est.) 4 781 5 556 715

n.a. . not applicable

{a) BExpenditure necessary to maintain Aboriginal legal aid services at the same level as existed in
1975-76 given increases in the cost of providing such services, If the cost of providing Aboriginal
legal aid services increases at the same rate as general cost increases in the community {as measured
by the Consumer Price Index) then expenditure on Aboriginal legal aid services would have to be at
the level shown above in order that the same Ievel of services is provided. {e.g. if the costof providing
a service increased by 109 in one vear then expenditure on that service would have to increase by
10% if the same level of service is to be provided.) (b) Difference between actual expenditure
necessary to maintain services at 1975-76 level and actual expenditure.

Note: Expenditores are adjusted by movements in the Consumer Price Index on the assumption that
costs for Aboriginal legal services are moving in accordance with general cost movements as measured
by the Consumer Price Index. :

Sounrce: Commonwealth Pargliamentary Library Statistical Service, May 1980,
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APPENDIX 20

ANALYSIS OF ABORIGINAL LEGAL SERVICES’ PER CAPITA EXPENDITURE 1978-79

Estimated

o Programmed popualation Per capita

Aboriginal legal service " expenditire served* expenditure:

. ¥ $

Aboriginal Legal Service (N.8.W.) Lid 597 000 27 398 22

South Coast Aboriginal Legal Service Ltd 120000 3185 38

Western Aboriginal Legal Service 207000 5552 37
St Mary’s & Districts Aboriginal Legal Assistance )

Ltd ' 59 000 5142 11
Victorial Aboriginal Legal Service Co-operative Lid 341 400 14 759 23
Tasmanian Aboriginal Legal Service 110 000 2942 37
Aborigines & Torres Strait Islanders Legal Service

{Qld) Lid . 922 420 41 345 22
Aboriginal Legal Rights Movementi Inc. N 430 000 10714 40.
Aboriginal Legal Service of Western Australia Inc. 704 800 26126 27
Central Australian Aboriginal Legal Aid Service 303 000 12 600 25.
North Australian Aboriginal Legal Aid Service 380 500 15308 25

Total 164 468 28.

4173920

* 1976 National Population and Housing Census.

Source Depaltment of Abcmgmal Aﬁ‘azrs transcript of ev1dence o 3829
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ANALYSIS OF ABORIGINAL LEGAL SERVICES ESTIMATED COST PER CASE; 197879 -

APPENDIX 21

DAA estimated number of cases and costs(@) ::'

Conumnittee estimated number of cases and
costs(b)

: : : Estimated Court Advice . Cost per Couwrt Advice o Cost per
Aboriginal legal service expenditure ‘cases “cases Total case” . cases cases Total case
Abor;glnal Tegal Service (N S.W. ) Ltd 597 000 5500 8 500 14000 _ 43 ’5.500 8 500 14000 - 43
Western Aboriginal Legal Service L 207000 780 1220 © 2000 - 104 780 1220 2000 104
South ‘Coast Aboriginal Legal Service Lid 120 000 390 610 71000 120 560 610 1176 . 103
St Mary’s and Districts Aboriginal Legal ) o : ) o : :

‘Assistance Lid 39000 160" 2460 C 400 . 148 160" - 240 - 400 148
Vlctoﬂan Aboriginal Legal Service E . . : T . s

Co-operative Ltd 341 000 2700 4060 3100 - 10 1166 1060 2166 . 157
Tasmanian Aboriginal Legal Seivice 110 000 800 © 790 1590 Bg 699 460 1158 95
Aborigines and Torres Strait Islanders o o ’ T 5

Legal Service (Qld) Ltd 922 420 § 000 9 000 17 000 54 - 6753 8062 - 14815 62
Aboriginal Legal Rights Movement Inc 430000 1 400 1600 3000 143 1295 1000 22295 - 187
Aboriginal Legal Service of ' - : : L a

Western-Australia - . 704000 6 500 7500 14 000 S50 . 8950 - 9 660 18 610 : 38
North Australian Aboriginal Legal Ald _ EER R :

“Bervice - 380 500 11 106 ma. 11106 34 n.a; n.a;
Central Ausf:rahan Ahengmal Legal Aid- ) S ' ' : ' :

Serv:ce 303 000 4 500 . 4 500 L 67 i.a, n.a

4 173 520 41 836

.Total :

29 860

716%6 - 58

(a) Department of Aberiginal Affairs, tianscript of evidence, p. 382_9.

-(b) House of Representatives Standing Committee on Aborigindl Affairs’ records,




APPENDIX 22

THE ABORIGINAL PEGAL SERVICE PROGRAM

This service establishes a legal facility to meet the special needs of Aboriginals and
Islanders, with funds provided primarily by the Austialian Government. The service is to
be operated through an Aboriginal Legal Service in each State and Territory in Australia on
Government grants given on these terms:

i. Each Service will be responsible for the provision of the facility in its State or ”I‘erritory
but may make arrangements with Services in other places to avoid problems arising from
geographical boundaries.

2. Each Service is to have flexibility in its development, to meet the needs of Aboriginals
who stand in need of legal assistance, The facilities are to include, as funds permit, arrange-
ments with legal practitioners in private practice for representing applicants in individual
cases, with legal practitioners on a retainer basis where the usual arrangements for individual
cases cannot readily be made, the direct employment of legal practitioners, field workers,
social workers and administrative staff. In the latter three cases preference will be given to
Aboriginals or to those persons who show an affinity with Aboriginals. Research assistance
into the special legal problems of Aboriginals and the provision of publicity and relevant
educational activities directed to Aboriginals and persons or groups who. de&i with Aboriginals
is also envisaged.

3. ‘Aboriginal’ means a person who stands in need of legal assistance and who is 2 member
or descendant of the Aboriginal race. It includes Torres Strait Islanders and, where it is in
the interests of justice in the circumstances of a particular case, includes a person who lives
ina domestic relationship with an Aboriginal. .

4, ELegal assmtance to Aboriginals is to be available for: .
(a) representation in courts and tribunals throughout Australia where the Abongmai has
grounds for such representation;
(b} advice on matters in which the Aboriginal has or is likely to have a direct interest,
whether personally or as a member of a group;
{c) assistance in non-contentious matters where this is likely to be of direct benefit to
the Aboriginal,

5. Restrictions-

(a) legal assxsta,nce, other than to ascertain if the Abongmal has reasonabie prospects of
success, shall not be available in respect of proceedings by way of appeal if in the
view of the Service no good purpose would be served by prosecuting or taking part
in the appeal;

(b} actions to be taken on behalf of an Aboriginal community or a substantial Aboriginal
group will be considered on an individual basis by the Australian Government
following an approach by a Service.

6. The affairs of an Aboriginal in refation to the Service shall be kept confidential.

7. Each Service shall keep its accounts in a form or forms approved by the Minister for
Aboriginal Affairs so as to'show: ’
(a) sums received fronmi the Austral:an Government and from other sources for the
operation of the Service;
(b) the cost of legal expenses in operatmg the Service;
{c) the other costs of admmlstratton of the Serwce

8. Bach Service shail have its books and records audited by a quahﬁed audxtor

9. The financial year of each Service shaIl run from 1 January to 31 December.
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10, An annualreport of its operations shall be supplied by each Service as soon as possible
after the end of the financial year to the National Co-ordinating Committee for Aboriginal
Legal Services, for transmission to the Minister for Aboriginal Affairs., .

11. Fees payable to legal practitioners in private practice will be subject to a reduction of
20 per cent of normal solicitor and client costs, Reasonable (disbursements will be paid in
full. o

12, In all matters an Aborlgmai who is reasonab]y able to make some contnbutton towards
the expense of his legal assistance may be required to do so. St

13. Legal assistance may be cancelled where it appears that the Aboriginal is no !onger in
neéd of assistance or that further expense on his matter is rio longer justified. '

14. Applications for assistance shall be made in such form or manner as the Service may
accept in the c:rcumstances of the Aborigmal and his case,

15, ‘Payment of clauns for ‘legal costs wrshout pr:or apphcatlon may be made to legal
practitioners for amounts not exceeding $50.00 in a swmmary matter or $100.00 in a
Superior Court matter where it appears that it was not practicable to make application before
the event or where the expense of making such an apphcatmn did not at the time appear to
be justified. . . . - . .

16. Each Service may reimburse existing facilities for the provision of iegal aid to Aboriginals
at the rate of the cost to that facility of assisting the Aboriginalin a particular matter, plus
an amount equal to the estimated cost of -administration by the facility of that.matter not
exceeding 5 per.cent of the legal account. . .

17. Each Service may delegate to persons on terms its powers of approving applications for
assistance or claims made without prlor application and of requests for expenses of an
unusuzl or unduly expensive nature in a matter. - SO

18. There shall be a National Co—ordmatmg Comm:ttee for Abongmal Legai Services with
duties and membership to be determined. Its duties will include:

(a) making recommendations on budgeted claims fo the Minister for Aborrgmal Adffairs
for grants from the Austrahan Government;

(bjacting as a Iia,zsmg body to assist each Semce with inter-State arrangements and to
~ worktoa natlonal level of iegal assxstance to AbongmaIS'

() determining in co—operation with-the Semces guidelines and bnontaes for the soope
and avaﬂab:hty of legal services as funds permit, . - ce .

9 Apnl 1973.
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APPENDIX 23

ABORIGINAL LEGAL SERVICES-INTERIM CHARTER
Purpose :

This Charter sets out the’ condltions under which the ‘Commonwealth Government will
prov:de ﬁnance to the Aborlgmai Legai SerVices, and how those moneys rnay be apphed

Introductmn

2. The Government prov1des financial support to Aboriginal Legal Services to meet the
special needs of Aboriginals in gaining access o appropriate legal advzce and representation.

Financial Prmcnples :

3 (a) Subject to the terms of this Charter the Aborlgmal LegaI Servxces are recogmsed by

©+ the Commonwealth Government as autonomous organisations, eligible for Common-

‘wealth Government ﬁnancml ass:stance for services prowded in accordance with the
priorities set out below. - .

(b) Grants to’ the Sérvices will be made under such terms and conditions as may be im-
posed by the Minister for Aboriginal Affairs or his delegate,

¢y In respect of each case undertaken the Services will levy'a standard service fee, the
: samount of which will ‘be determined annually, by the Minister for Aboriginal Aﬁ"airs
“'This fee may be waived in cases of demonstrated inability to pay.

(d) The Services are required to account for the use of public moneys in accordance thh
. the financial rules attached hereto and which form part of this Charter.

(e) The Services have full responsibility for the management of finance provided in accord-
ance with their approved budgets. Mo additional grants will be made to cover expendi-
ture in excess of the Services’ approved budget allocations unless prior wrltten consent
to such expenditure is obtamed from the Mm;ster or h1s delegate i

Pnorltles in Respect of Commonwealth Funded Act:vihes

4. The primary purpose of the Aboriginal Legai Services is to pIOV1de Abongmals with access
t6 appropriate legal advice and representation; théreforé the Services should not become in-
volved in other programs which might detract from this objective anid should in any event
seek the prior concurrénce of the Minister for Abor:gmal Affairs shonld they wish to'provide
services other than Jegal services. This does not, however, prechide the makmg of co-operative
arrangements with other Aboriginal organisations in regard to the provision of complementw
ary services.

5. The following areas are to be given priority:
{a) representation of Aboriginals involved in criminal cases in the courts;
(b) improving the situation of Aboriginal juvenile offenders before the law;
{c) provision of assistance to Aboriginal parents relating to the custody and maintenance
of their children.

6. Civil cases, and in particular, conveyancing, divorce, probate, letters of administration
and action between two Aboriginal parties may only be undertaken to the extent that ade-
quate provision is made for the priorities set out in 5(a)~{c) above, or where cost recovery
makes such cases self-supporting.

7. NMothing in the above should be taken as precluding the provision of general legal advice
on any matter.

8. In assessing cases against the above priorities the Services are entitled to have regard to
the merits of the case,
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9. The Services will:
 (4) lidise and promote good relations betweenAboriginals dnd police;
" (b) train Aboriginal staff in skills relevant to their employment in the Services; and
{c) maintain accurate statistics on the nature and frequency of Abongmal mvoIvement
with the law. G . .

10." In.allocating resources provided by the Commonwealth Government, particular atten-
fion should be given to Aboriginals:in rural and remote areas who lack access to other forms
of assistance generaliy available to the wider community, This should not be taken to exclude
those Aboriginals in urban ‘areas who, for socxai or other reasons, do not have ready access
1o such ‘assistance. s S : s .

il. In provu:lmg legal aid, the Abongmal Legai Serv;ces should seek to estab];sh and maijn-
ain co-operative arrangements with general commumty Tegal aid services as to the sharing
of resources, pacticularly in regard to the servicing of rural and remote areas. Such arrange-
ments. may include providing services for non-AborlgmaIs as part of complementary arrange-
ments whereby other-legal aid services provide services for Aboriginal persons.

Reports

12. Each Aboriginal Legal Service wiil, as soon as practicable after the end of each financial
year, prepare and submit to the Minister a rep(_)i‘t of its operations during that vear,”

Tuly 1979

MINISTER FOR ABORIGINAL AFFAIRS
~ CANBERRA, A.C.T. 2600

" CONDITIONS FOR GRANTS FROM THE
' DEPARTMENT OF ABORIGINAL AFFAIRS
T FUNE 1979

A major reason for appiymg condat;ons | 1e] grants made through my Department is that
Government regulatzons require my Department to account to Parliament for the proper use
of public moneys. The rules are based on the requirements of Department of Finance Regula~
tions, Goverament decisions covering the use of pubhc moneys and my Department s
respons1b111ty for administration of the granis in aid to Aboriginal orgamsatlons

As incorporated bodies, Aboriginal organisations are likewise responsible to their mem-
bers for proper administration and the achievement of objectives and I hope that the condi-
tions contained in ‘ihiS bookiet will also assist 0rgamsat1ons to adopta bussncss-hke approach
to their operations.

Government grants made through my Department are not weifare payments. They. are
provided to meet demonstrated teeds within communities and to help them with social and
economic development. I hope that through the responsible managenent.of grants, organisa-
tions will become more seif-sufficient.

Enguiries about the grant conditions contained in this booklet and about making apph—
«cations for grants or establishing and running an organisation are we!come at any office of
Iny Department :

" (F. M. CHANEY)
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GENERAL INTRODUCTION

The following pages contain a set.of conditions which apply to each grant made by the
Department to your organisation. This introduction attempts to explain why these conditions
are necessary. ' ' ' S ” o N

Government Regulations (or Laws)

2. The Department is required to show to Parliament that the money which it has been
given for allocation to Aboriginal organisations has been used for the purposes for which it
was given. You will notice that the grant conditions require the Department o reach an
agreement with your organisation as to how you may spend the money provided, and for
your organisation to provide, at a later date, a separate statement showing that you have used
that money.in the way that had been agreed. The separate statement is to be prepared by an
accountant and ‘certified by an auditor. In addition to the auditor’s statement the Depart~
ment requires a report from your Cheurman/Pres:dent (or another: respons:ble person) on
how successful you have been in ‘using the grant, The grant cond:tzons require that vou pro-
vide regular progress reporis on your activities and a signed statement from your Chairman/
President at the end of the grant or the end of the financial ‘year showing that the grant has
been spent.

3. The Department cannot normally give your organisation all of the grant money in one
payment. Except for grants for short periods the Department.can provide funds for a project
only when yvou can show that funds are needed. The Department therefore requires regular
financial reports on your cash position very much lke those which your organisation wilk
prepare when making decisions on vour project. '

4. The DPepartment requires your organisation to follow careful practices when buying
equipment, vehicles, buildings and hiring consultants and other specialists, You will find
included in this booklet conditions which cover obtaining quotations, inviting tenders and
arranging certain types of contracts. The Department itself must follow such practices
because it uses fax-payers’ money.

Government Policies

5. The Government’s policy is to make sure that grants are made for the benefit of Aboriginal
communities. A number of conditions have been, included to ensure that the interests of the
total Aboriginal community will be ]ooked after and to prevent mdiv:duals gaining undue
personal advantage from the money given to your organisation.

6. It is likely that organisations recetving grants from the Department of Aboriginal Affairs
will from time to time be involved in activities aimed at publicising the need they see for
changes in government pohczes organisations should, however, be careful to distinguish such
activities from support of a particular political party. In this regard paragraph 2.1.4 specifi~
cally excludes the use of grants for ¢lectioneering purposes. Should an employee wish to
stand for election for a State or Federal Parliament, he should seek leave from his orgamsa-
tion for the duration of the campaign. . o .

7." The Department has a limited amount of money available each year and it is important
for it to give grants to organisations which most need assistance. Thiy is'a difficult task and a
pumber of conditions are included to help the Department in making such decisions.

8. The Department is not responmbie for the management of organisations but it is the
Government’s policy to help organisations to improve théir ﬁnancnai administration and to
be more responsible to their members. The Department can’ assist your orgamsatlon to
improve ifs skills in financial management.

9, Many of the concht:ons in the followitig pages ‘cover ma,nagement practices which all.
organisations will normaliy need to follow, for example, your auditor or the faw under which:
your organisation is formed may require them, Some conditions relate to business trans-
actions and the Department reguires your organisation to contact its officers before you do
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ceriain things, The officers first contacted will normally approve your request, however, in
some cases, these officers may have to seek approval from more senior officers in capital
cities, or possibly from the Minister. .

10. As your organisation gains experience in financial management and is able to manage
Commonwealih grants satisfactorily, the need for frequent consultation with the Department
may be lessened,

PART 1 THE PROVISIONS OF GRANTS

Organisations are reminded that the detaﬁs contained in thlS part apply to each separate
appheation subm:tted -

1.1
1.1.1
1.1.2

1.1.3

1.1.4

1.2
i.2.1

1.2.2

1.2.3

1.2.4

1.3
1.3

1.3.2

1.3.3

Approva] of Grants
Bach grant requires approval, in writing, of the Minister or his delegate.

Before approval is given the Department will reach an agreement with an organi-
sation on the purposes of the grant and the amount of money required for these
purposes. Details of the purposes of the grant will be set out in the agreed budget.

Approval is not to be anticipated. An organisation entering into any expenditure
or financial commitment in relation to the application before approval is given
may be obliged to meet such Lability from its own resources.

Neither the lodgment of an application with the Departm:ént nor knowledge that
an item has been included in’ the Department’s estimates of expenditure, or
approved program, is to be assumed to guarantec approval and payment of the
grant

Aeceptance of Grant Conditions

The letter of advice notlfymg approval of a grant and the purpose for which it is
to be used, will specify compliance with the conditions contained in this booklet
as a general condition of aceeptance of the grant and such other special conditions
as the Minister or his delegate may consider necessary.

General terms and conditions separately laid down by the Department for grants
for particular types of pm}ects (such as Housing Projects or Special Works
Projects) will be set out in a separate attachment to the letter of advice and will

" 'be addu;wnal 10 the conditions detailed in 1.2. 1.

A copy of the agre@d budvei for the grant and covermg the current financial year
will be attached to the letter of advice and will set out the amounts approved for
each budget item and the quarters in which the amounts will be released.

If an organisation wishes to vary the agreed budget or the.conditions contained in
the letter of advice before accepting the grant it should write to the Department

'settmg out the cha.nges proposed

Reiease of Moneys

The release of moneys agamst agreed budgets will normaiiy be by quarterly
instalments.

The first payment will be made after receipt of a written acceptance, signed by
the head of the Executive and one other officer of the organisation, of the condi-

- tions and purposes stated in the letter of advice.

- Subsequent relcases against agreed budgets, and approved vanat:ons to budgets,
-~ will depend on the acceptance by the Department of the financial statements and

certificates described in Part 3, Accounting for Grant Money.
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PART 2 "USE OF GRANT MONEYS

2.1

2.1

2.1.2

2.1.3

2.1.4

2.2

2.2.1.

2.2.2

2.2.3, -

2.2.4
2.2.5

2.3
2.3.1

2.3.2
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Limitations on the Use of Grant Moneys

. (Grants are to be used only for.the purposes covered-in the agreed budget. Prior
-approval, in writing, -of the Minister or his delegate is necessary o v&ry those:

PUIDOSCS.

Liabilities incurred by an organisation for debts or commitments outsrde the.
agreed budget for a grant will not be accepted.

An organisation is not to make a lean, gift or donation from a grant unless
specifically provided for in the terms and cond1t;ons Jaid down in the letter of
advice and agreed budget. . N
Grant moneys, or equipment and premises purchased with grant moneys, are not
to be used for electioneering purposes; employecs are not to engage in election-
eering while on duty; the name of the organisation Hkewise is not to be used for
electioneering purposes by its directors, employees or members.

Banking of grant moneys

“Use of grant moneys for the pmpose of earning income is to compiy with the

pmvasmns of 2 2.2and2.2. 3.

Grant moneys dre 10 be dcposxted with tho orgamsat;on 8 banl’ers Deposits are-
to be capable of being withdrawn on call and used for the agreed purposes with-

in the period for which the funds were provided.

Where grant moneys have been released for the acqulsitxon ofa capxtal asset the-
acquisition of which is delayed for more than two months prior approval of the
Department must be obtained for such moneys to be invested. Investments are to-
be with Government secured financial institutions or in Government securities..

Where grant moneys are invested in accordance with 2.2.3 details of the institu-
tion, type of mvestment and interest earned are to be shOWn in financial state-

" ments.

If moneys prov1ded are not used thhm a rea.sonabie t:mo the orgammatlon may
be reguired to repay such moneys to the Department

Purchase of Assets or Services

. Where an agreed budget mclucies the purchase of an asset (whother new or

second-hand), the purchase price of which is more than $1,000 details of the asset
to be purchased (including specification, proposed use, estimated life, price etc.).

“are 1o be supplied to the Department Tor approval before moneys are released.

Where land and/or buildings are to’ be purchased, the Department will require,
in addition, a certified Vaiuatlon from a regxstered Va!uer before a.pprovmg the-

‘release of moneys

When putchasing an assét or provision’ of a service is requested guotations or
tenders are to called whenever practlcable Prior departmental approval in writing:
is to be obtamned where assets or services are to be purchased w:thout obtaining
guotations or calling tenders.

“e At least three representatwo quotations are to be obtained when the purchase-

price of an asset or service is expected to exceed $250.

¢ Tenders arc to be invited when the purcha,se price of .an asset or service is.
- expected to exceed $10,000.

The purchase price is the total price payable before the value of any trade-in has

~'heen deducted. I a transaction includes a trade-in proposal, full details are'to be:

submitted to the Department. Copies of tenders and details of quotations are to.
be submitted to the Department as a prerequisite to the release of moneys,




2.3.3

2.3.4

2.4

2.4.1.

2.4.2

2.4.3

2.4.4

2457

2.5
2,31
B spec;ﬁc exemption is’ glven, in wrmng, by the Department Workers Compens-
" ation and Public Llab:hty Insurance are to be mamtamed

- Details of insurances held by the organisation are to be provuied to the Depart-

2.5.2

26

2.6.1

27

2.9.3

“ Jtdchmieal onsultants.

All assets purchased from grant moneys and currently valued in-excess of $250 are
to be Hsted in an assets register. The ch:ster should indicate the date of purchase
details of the asset and purchase price.

. Assets purchased with grant moneys may not be used as security against mort-

gages or encumbered in any way without the prior approval, in writing, of the

. Minister.

Dispoéa] of ASSéts

Disposal of an asset acquired with grant moneys the purchase price of which was
more than $1,000 and the use of any proceeds from such disposal requires pr;or
approval, in writing, of the Minister or his delegate,

If an asset purchased with grant moneys is no longer used for the purpose for
which it was acquired the Minister or his delegate may declare the asset surpios

“and it may be transferred to another organisation or be d1sposed of in & manner
- the Minister or his delegate may determine. - .

In the event of the voluntary wmdmg up of an organisation the dlsposa§ of assets

cacquired from grant moneys requires prior approval, in writing, of the Minister

‘or his delegate and may be at his direction subject to the prewsmn of the Act

“under which the organisation isincorporated.

Details of the sale of any asset acqmred w1th grant moneys are, to ‘be included in
financial statements

Any 10st or unserv:ceabie assets acqmred with grant moneys the purchase price

of which had been more than $1,000 may not be written-off by an organisation
without the prior approval, in writing, of the Minister. or his delegate. Where
the purchase price has been less than $1,000 write-off action may be taken by

“ihe orgamsat:on The repiacement of dny Jost item should be funded from an

m,surance claxm Detaﬂs of such actlons are to be mcluded in ﬁnanc:ai staternents,

: Insurance

Assets purchased by an orgamsatlon w:th grant moneys are to be. lnsured unless

ment. The details are to include the name .of ithe. insarance company, types
of pohc;es, poErcy numbers, annua} premxums and date of renewal

Use of Surplus Moneys

If moneys provided for a particular purpose are no Eonger required or are surplus
to the requirement of that purpose the organisation may be reqmred 105

e 'repiy tothe Department theiinexpended balance’
‘ __. offset the surplus agdmst grants clpprovad for the followmg quarter
® re- ailocate thﬁ surplius fo an, altematwe use approved by the, thster or his

delegate

Employment of Professwml énd Technical Services
Prior to the engagement of professional or technical ‘sérvices endorsement of

... their suitability. for appomtmeat by-an: orgamsauon is to be in wntmg from the
. .. Department: These services mclude TRz Il T St

e accountants ftir E - B G
« auditors; any person who is engaged to conduct an andit js to be registered or a

qualified accountant, Ernployees or members of the o ganlsatlon may not be
‘ engaged a8’ aud:tors : g o
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PART 3 ACCOUNTING FOR GRANT MONEYS

31
311

3.1.2

3.1.3

3.1.4
3.2

321

3.3
3.3.1

3.4
3.4.1

3.3

35.%

3.6
3.6.1
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General
An organisation is respons;ble for accounting to the Department for the use of

©. grant moneys,

Financial statements are to be classified (o distinguish between capltal and
recurrent items. A list of suggested receipts and payments headmgs xs contamed
in Attachment 1,

- Annuat income and expendzture statements are to oomply w1th accepted account-

ing practice,
Income from all sources is to be included in financial statements

Quarter}y Aceeunﬁng

At the end of each quarter, or the end of such other period as is agreed with the
Regional Director, an organisation has two months within which to supply to

. the Department the following:—
~w a staternent of receipts and. paymeuts The statements are to include a com-

parison (year-to-date) with the approved budget so that the fourth quarter’s
statement becomes an annual statement. Approved variations to the budget
_are to be shown;

o a detailed list of debtors ami credxtors at the end of each quaxter

These documents are to be certified as correct by the treasurer or accountant and

signed by the head of the Executxve

_ -"Annual Accountmg _ o
.Wlthm three months of the end of each ﬁnanmal year or as dlrected by the

Regional Director, an organisation is to forward to the Dcpartment
o a certificate signed by the head of the Execut:ve that the grant has been used

for the purposes for which it was provided and that conditions included i
the letter of advice have been met;

e an Auditor’s Report containing an audited annual statement of receipts and

payments {or an income and expendnture statemem for tradmg operations),
"and a balance sheet as at the end of the financial vear;

= an audit certificate -of the accuracy 'of the asset reg:ster and expiananons of
“unserviceable or missing items;

o an audited list of debtors and creditors and amounts applying;

+ an audited detailed statement of the insurance pohc1es held at balance sheet
date.

Acconntmg for Spec:ﬁc Purpose Grants

Organisations receiving grants for a specific item or.items are requlred to certify
that the purposes and conditions of the grant have been met and to provide a
staternent of expenditure on those purposes. The statement may form part of
an audited statement of the organisation or be provided as a separate stateent;
a separate statement is to be supported by documentary evidence {or vouchers)
of the purchase or accompanied by an audit certificate.

. Reports on Progress

Reports on an organisation’s progress are reqmred from all orgamsatmns and the
format and frequency of submission will be determined: in consuitation with the
Department. They will normaily accompany financial statements,

' "Access to Records
‘The Department may inspect or take cxtracts from the books of account or seek

further information to clarify that grant moneys _haye_been_:pxjppetly spendt.




ATTACHMENT 1

SUGGESTED LIST ‘OF RECEIPTS AND PAYMENTS HEADINGS
The headings below list only the main items that could be included in the financial statement
and future budgets. Expenditure must be shown to at least this level of detail but all headings
may be adapted to the needs of the orgamsatmn as necessary.

Workers’ Accident Compensation
Staff Procurement

1. CAPITAL PAYMENTS I © (d) Services
Land Professional fees
Buildings ——audit
Civili Works —accounting
Plant and Equipment —consultants
Furniture and Oﬁioe Equ:pment —legal, etc.
Stock Rental
Motor Vehic:}es ~Bguipment
Tools and BEguipment- -—Buildings
Building Materials ~ Heating, Fuel, Power
Other Cleaning
2. RECURRENT PAYMENTS Insurances
(a) Salaries, Wages and Allowances —Buildings
Salaries (incl. overtime) —Vehicles
{a) Aboriginals —Plant and Equipment
(b) Non-Aboriginals —Other
Wages (incl, overtime) Postal and Telephone
{a) Aboriginals Advertising
(b) Non-Aboriginals Freight
Allowances Rates and Taxes
Superannuation Other
Pay Roll Tax (¢} Supplies

Office Stationery
Material and Stores

Other Food and Clothing
(b) Travel Medical

Fares Education

Charters Other

Travelling Allowances 3. RECEIPTS

Transport Operating Payments Interest

Other _ Rents
{c) Repairs and Maintenance Donations

Buildings Functions (net proceeds of raffles,
Plant and Equipment etc.)

Transport Sales (plant, stores, equment etc.)
Other Other
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* Departmeént of Aborigingl Affeirs’ Staff Numbeis -

.. 28 at 30th June 1973-79 .

APPENDIX 24

Non-

792
7695
739

.. Total Aboriginal Aboriginal
1873 (31/10) 771 133 638
1974 (31/10) - 1470 733 737
1975 (3171100 1391 599
1976 = 1248 479
1977 1102 © 363
1978 996 326 670
1979 891 247

v Source: Department of Aboriginal Affairs, June 1980, .
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