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INQUIRY CONCERNING RECORDS AND CORRESPONDENCE HELD 

BY MEMBERS OF THE HOUSE 

Memorandum by the Clerk of the House of Representatives 

THE REFERENCE 

On 31 March the House referred to the Committee of Privileges the following matter: 
The question of the status of records and correspondence held by Members of 
the House of Representatives, with particular reference to 
( l) the adequacy of the present position;
(2) the question of whether additional protection could be extended to

Members in respect of their records and correspondence; if so, whether
those records and that correspondence should be subject to additional
protection, and, if so, what the form and nature of such protection should
be.

TASK BEFORE THE COMMITTEE 

The inquiry presents an important opportunity for the Committee to consider and give advice 
on the issue of the legal status of records and correspondence held by Members of the House. 
The issues that arise in this inquiry have been a source of difficulty and some confusion for 
Members and possibly for some in the \vider community. I understand the principal concern 
is whether \'[embers of the House are in a position co preserve the confidentiality of 
communicacions with their constituents when faced with orders compelling production of 
correspondence and records. Other issues also could arise in relation to possible defamatory 
material in the records of Members. The Committee·s findings and report will therefore be of 
value not only to Members, but also to the wider community, including those constituents 
who rely on Members to present their vtews and to take up their concerns. 

To assist the Committee in its task, in this memorandum I propose to: 

outline my view of the present position generally in relation to records and 
correspondence held by Members-the kinds of questions that have confronted 
Members. whether or not privilege attaches to records and correspondence. and the 
nature and purpose of any privilege, 
consider whether it is possible to extend additional protection, and. if so, whether such 
an extension is necessary or desirable, 

as well as to: 

provide some options that the Committee may wish to explore further, for instance 
wh;lt legislation. or kss formal means, may be: useful in clarifying and improving the 
situation. 
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THE PRESENT POSITION 

On a number of occasions in n:c<!nt years iVkmbcrs have been required to provide records for 
use in connection with court, or other proceedings. The records sought by subpoena have 
concerned electorate otlice matters of some sort (for example. records of representations by 
Members to government). On other occasions, bdore court proceedings have begun, search 
warrants have been executed with the objective of obtaining evidence in connection with 
suspected or alleged criminal activity. 

The privilege of freedom of speech 

As Members are aware, the privilege of freedom of speech is regarded by many as the most 
important of the privileges enjoyed by the House of Representatives and its committees and 
Members. The privilege derives from Article 9 of the Bill of Rights I 688: 

That the freedom of speech and debates or proceedings in Parliament ought not be 
impeached or questioned in any court or place out of Parliament. 

Article 9 applies in respect of the Commonwealth Parliament by virtue of section 49 of the 
Constitution, which provides: 

The powers, i:invikges, anc immunities of the Senate and of the House of 
Representatives. and of the members and the committees of each House, shall be such 
as are declared by the Parliament, and until declared shall be those of the Commons 
House of Parliament of the United Kingdom, and of its members and committees, at 
the establishment of the Commonwealth. 

Substantial updating and clarification of these powers. privileges and immunities is given in 
th� ?;:rfiamentary Privi!iges Act 1987 (the Privileges Act). The Privileges Act retains the 
application of Article 9 and does not purport to be a complete statement of the law of 
parliamentary privilege but it does provide substantial elaboration and clarification, among 
other things in regard to what amounts to •proceedings in Parliament'. 

Nature of the privilege - threshold issues 

The term •proceedings in Parliament' has particular importance here because my 
understanding is that unless records held by Members are regarded as forming part of 
·proceedings in Parliament', they do not enjoy any special legal status in terms of the la\.V of
parliamentary privilege. It is equally important to note the nature of the protection that is
provided in respect of proceedings in Parliament: it is a prohibition against certain actions,
essentially actions that would impeach or question proceedings in Parliament, rather than a
protection against disclosure.

The result is not that records or evidence relating to parliamentary proceedings may not be 
disclosed or produced in courts or other tribunals (:llthough there are some subsidiary issues 
in th:lt regard). but rather that there a.re strict limits on the use that can be made of them in a 
�ourt ,x tribunal. Briefly. there is no prohibition on the parliamentary record being used in a 
Cl)Urt or tribunal to support m:ltters of pure fact. for ex:lmpk that a �kmber was present. or 
that a bill was passed. However, evidence and statements made in a court or tribunal in 
respect of proceedings in Parliament may not questil)n the truth l)r motive of any part of those 
proaedings or draw interferences or conclusions frnm them. 
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For the Committee ·s pn::sent purposes, section 16 of the Pri vikges Ad-Parl iamt!ntary 
privilege in court proct!cdings-is most relevant. Subsection 16 (2) providt!s that 
'proceedings in Parliament' means: 

All words spoken and acts done in the course o( or for purposes of or incidental to, the 
transaction of the business of a House or of a committee, and, without limiting the generality 
of the foregoing, includes: 

(a) the giving of evidence before a House or a committee, and evidence so given;
(b) the presentation or submission of a document to a House or a committee;
( c) the preparation of a document _for purposes of or incidental to the transacting of

any such business; and
( d) the formulation, making or publication of a document, including a report, by or

pursuant to an order of a House or a committee and the document so formulated,
made or published.

The scope of the definition, in particular the term 'incidental', has not been determined. 
However, in the 1997 case of O 'Chee v Rowley 1 the Supreme Court of Queensland held that 
if documents came into the possession of a senator who retained them with a view to using 
them. or the information contained in them, for Senate questions or debate, then the 
procuring, obtaining or retaining of possession were acts done for the purposes ofor 
incidental to the transacting of business of that House pursuant to subsection 16 (2). 

Production of documents 

:\-!any laws allow for individuals and entities to be required to produce certain records, 
including to authorities and government departments, for the purposes of the relevant Act. In 
addition, rules of Court provide for a process of discovery in litigation. This allows for parties 
in litigation to make available to each other (through the Court) all relevant documents before 
the matter is heard. The process helps to ensure not only that documents are made available 
and each party knows the case he or she must meet, but that the issues for trial are narrowed 
and the case is decided on its merits. I am not aware of legislation that contains any 
exemptions to requirements to produce or identify records to specifically recognise or allow 
for the situation of records held by Members. 

I note that the tenns of subpoenas brought to our attention by Members have varied. In some 
cases the attendance of the Member, as well as the production of records in question, has 
been sought. If the date nominated for attendance in court falls within the periods of 
immunity from attendance specified in section 14 of the Privileges Act (sitting days and five 
J:iys before and after such days, and the same for committee sitting days) we have often 
written to the court authorities, drawing attention to the immunity and asking that the 
Member be excused. In other cases, only records have been sought, perhaps to be delivered or 
provided by the 'proper officer'. 

Execution of search warrants 

.-\.:; indicated above, an issue which is related to the disdosure of documents and which may 
Jrise during the course of this inquiry is the execution of se:m:h warrants. An associated 
cnncern for �kmbers has been the protection of sensitive.! or confidential materiJI which was 
not the subject of the search warrant but which was likely to bt.! uncovered during a search. 

1 ( 1�•)7) 150 ALR 19:�. 5C 
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My understanding is that thcrc is no immunity under thc law of parliamentary privilege that 
would exempt Ykmbe;:rs • ek<.:toratt: offices from the e.'<ecution of search warrants. (n its 1995 
report concerning the execution of a search warrant on the electorate office of the (then) 
Member for Stirling. the Committee accepted this position. Nevertheless a Member may 
wish to argue that particular records sought should not be seized or removed by reason of 
their association with proceedings in Parliament. Even if that association were made out, 
though, the nature of the privilege relates to the use that can be made of the records, rather 
than protection from disclosure (although a Members could mount an argument against 
seizure of 'privileged material'). [n any case, [ am not aware of a situation in which a 
Member of the House faced with a search warrant has argued that material sought was 
connected with proceedings in Parliament, This is also the case in respect of the occasions of 
which r am aware on which a search warrant has been executed in Parliament House. An 
important difference between Parliament House and electorate offices is however that the 
permission of the Speaker ( or where relevant the President) is sought before a search 
warrant is executed in Parliament House. 

Possible contempt of the House 

Depending of course on the circumstances, documents held in electorate offices could fall 
within the category of 'proceedings in Parliament' if they were prepared for purposes of or 
incident1l to the transacting of the business of the House or a Committee but, if the records 
are not conn.ected to proceedings in parliament, they enjoy no spec::il legal status under 
par!iarnentary !a•,v. �evertheless when '.\-{embers have sought advi.:e about the production of 
electorate office records in response to subpoena for production. my Department has advised 
that, even though there may be no connection with proceedings in Parliament, it is open to 
them to raise the issue as a possible contempt of the House. Such a claim could also be made 
in respect of the execution of a search warrant. In each case section 4 of the Privileges Act is 
relevant: 

Conduct (including the use of words) does not constitute an offence against a House 
uniess it amounts, or is intended or likely to amount. to an improper interference with 
tht! free exercise by a House or committee of its authority or functions, or with the 
free performance by a member of the member's duties as a member. 

rf a Member wished to complain to the House he or she would need to raise the matter and be 
able to argue that service of the subpot!na or execution of the \varrant, as the case may be, 
amounted or was intended or likely to amount to an improper interference with the free 
performance of his or her duties as a Member. 

Qualified prh·ilege at common law issues 

If the concern \Vas not to preserve confidentiality of the documents and records being sought, 
but co defend an action for defamation. then the common law defence of qualified privilege 
may a.rise. The defendant would need to establish that tht! publication of the information or 
documt!nt took place on an occasion of qualified privilege--that is. that the person who made 
the lkfanutorv statement had an interest or duty to make it tl) the person to whom it is made, 
,ind the perso� \vho received it hJs a cNresponding intt!n:sc or duty tu receive it. To det'e,lt 
this ddence. the plaintiff would need tl, provide that the defendant was actuated by malice. 2

Further considt!ration of this ddence. as it relates to thc: inquiry. would require the reciprocal 
Jutks of �!embers and constituents to be assessed. 

: Gill,,oly. �li�had. The law of D,•/i1m11tion in .fostrnlia an.I N,•w Z,·11!.111.I. 199�. pp. I 69-173. 
4 
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Freedom of information and privacy 

The Freedom of lnfonnation Act does not apply to parliamentary records, or to records held 
by Members, being limited to records held by Government. Copies of Members' 
representations, etc, which are held by Government departments could be sought, possibly, 
under freedom of infonnation legislation. One of the grounds on which a department may 
decline to provide a record is where its disclosure could be a contempt-but it is difficult to 
see this applying to copies of Members' representations held by departments. I also 
understand that the Privacy Act does not apply to Members of Parliament. 
Whatever the legal position, there is little.doubt that protecting the confidentiality of 
communications with their constituents is regarded by Members as an important obligation. 
Members may recall that one of the principles of the draft Framework of Ethical Principles 
for Members and Senators3 prepared by the Working Group on a Code of Conduct focused 
on privacy: 

Members and Senators must have due regard for the rights and obligations of all 
Australians. They must respect the privacy of others and avoid unjustifiable or 
illegal discrimination. They must safeguard information obtained in confidence in 
the course of their duties and exercise responsibly their rights and privileges as 
Members and Senators. 

Summary of present situation 

The present position is that records and correspondence held by Members and which do not 
concern 'proceedings in Parliament' do not enjoy any special legal status in terms of 
parliamentary law (although they are not subject to the Freedom of Information Act or the 
authority of the Federal Privacy Commissioner). Further, the definition of 'proceedings in 
Parliament ° is a broad one making it difficult in some cases at least to clearly distinguish 
between the records of Members which are 'proceedings in Parliament' and those which are 
not. 

The adequacy or otherwise of this situation is a matter for judgment. I am aware some 
Members feel that all their records concerning constituents should be given specific legal 
protection. in the interests of parliamentarians fulfilling their duties as fully as possible, 
without fear of adverse consequences for their constituents such as can occur where the 
relevant records are disclosed. Others would argue that while these concerns are legitimate, 
they are outweighed by the public interest in ensuring that, as far as poss1ble, courts have 
access to all material relevant to the cases before them. 

Certainly. the key features of the present arrangements regarding the use that can be made of 
correspondence and records of Members are not well known. The Committee will provide a 
great servke to Members, their staff, and the community as a whole. if it can provide an 
authoritative statement of the position. 

1 

fh.: paper was presc:ntc:d by the: Speaker (and the President) on� l June 1995. It has nu formal status but the 
prin.:iplc:s listo::d were intc:n<le<l to provide a fr:unc:work of rc:fc:rc:m:e for Mo::mbo::rs ;u,J S.:nators in their dutic:s. 
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WHETHER ADDITIONAL PROTECTION COULD BE EXTENDED 

The next issue for consideration is whether additional protection could be provided to cover 
Members in respect of their records and correspondence, or arising out of their receipt or use 
of these records and correspondence. I am advised by the Australian Government Solicitor 
(AGS) that Parliament could legislate to extend protection to the records and correspondence 
of Members of Parliament. notwithstanding the need to avoid infringing the judicial function 
or the principle of free communication on matters of government and politics ( copy of advice 
attached). 

The AGS advises that the law could extend only to documents created or obtained by 
Members in the course of their duties as Members. However, it may also be able to protect 
Members from legal proceedings (including under State or Territory laws) for things said by 
them in the documents, or arising out of their receipt or use of the documents. It could also 
provide that such documents could not be used in proceedings in a court or tribunal. It would 
be necessary to ensure that the purpose of any such law would be to enable Members to better 
discharge their functions, and be reasonably adapted to achieve this. 

WHETHER ADDITIONAL PROTECTION SHOULD BE EXTE:\DED 

Clearly, a balance needs to be struck between the interests of Members and their constituents 
in the free flo\v of information and advice, the interests of the community in ensuring that the 
courts have available to them all relevant material and information in their attempts to 
administ�r jus,i;;e. 

Some Members may believe that an adequate balance has already been struck in that 
privilege attaches to those records of Members that fall within the definition of 'proceedings 
in Parliament' �nd should not be extended forther. Others may feel that the possibility that 
information received by Members may be disdosed at some future time must have an adverse 
effect on the wil ! ingness of some constituents to approach �·[embers and seek their assistance 
in respect of some sensitive or confidential matters. It is not possible to gauge with precision 
just what the practical effect of the present arrangements are. 

Position in the United Kingdom 

In the United Kingdom, concerns have also been raised about correspondence and other 
communications undertaken on behalf of constituents by members of the House of 
Commons. although this has been in the context of possible defamation action rather 
than the issue of disclosure. The Joint Committee on Parliamentary Privilege in its 
recent report addressed these when it considered the possibility of extending 
parliamentary privilege to cover such correspondence. However, the Committee 
recommended ;igainst the extension of absolute privilege afforded by . .\rticle 9 to 
proceedings in Parliament so as to include communications between Members and 
ministers. It noted that, in principle, the protection provided by Article 9 of the Bill of 
Rights is so exceptional that it should: 

... remain confined to the core activities of P:1rliament, unless l pn:ssing need is 
shown t'l)r Jn ex.tension. There is insufficient evidence of difficulty. at least at 
present, ll' justify so substantial an increase in the amount of parliamentary 
material protected by absolute privilege. 1\tkmbers are not in the position that, 
lacking the absolute immunity given by article 9, they are bereft of all legal 
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protcc;tion. In the ordinary course a member enjoys qualitied privilege at law in 
rcspec;t of his constituency correspondence .... So long as the member handles a 
complaint in an appropriate way, he is not at risk of being held liable for any 
defamatory statements in the correspondence. Qualified privilege means a 
member has a good defence to defamation proceedings so long as he acted 
without malice. that is, without some dishonest or improper motive. 4 

THE NA Tl RE OF ANY ADDITIONAL PROTECTION 

[f the Committee wished to recommend that protection be provided to communications 
between Members and constituents possibly between Members and others there are a variety 
of options for consideration. 

Possible legislative change 

The Privileges Act could be amended to extend absolute privilege to the records and 
correspondence of Members in relation to their activities as Members. As well as protecting 
Members from legal action for anything said by them in the documents, this would also 
ensure that the documents were not able to be used in any proceedings in a court or tribunal 
including a State court or tribunal. Any extension of the coverage of absolute privilege 
would be likely to attract criticism, even if it were explained as ensuring that Members were 
better able to perform their functions as members of parliament. 

Another option would be to introduce legislation to deal specifically with Members' records 
which were not connected to proceedings in Parliament. Such changes could be made by 
amendment to the Privileges Act or to the Evidence Act. They might be specifically directed 
to allow application to be made by Members to ensure confidentiality is preserved in relation 
to certain communications. Alternatively. there might be more stringent requirements before 
an order can be made against a Member for production. This 'evidence· option may be 
preferred because it could provide a more certain and refined result. 

Legal professional privilege-common law and legislation 

Some Members may wish to deal with the issue of confidentiality of records and 
correspondence by conferring upon Members a privilege akin to legal professional privilege. 
At common law, the principle of legal professional privilege provides that a person may 
preserve the confidentiality of statements and other materials which have been made or 
brought into existence for the sole purpose of seeking or obtaining legal advice from a legal 
practitioner. or for use in existing or contemplated legal proceedings.' 
While legal professional privilege serves to preserve confidentiality between a legal 
practitioner and client in certain circumstances, the broader aim is to ensure openness 
between legal practitioners and clients. for the proper conduct of litigation in our legal 
system. It is also relevant to note that professional training of solicitors is extensive, with 
formal requirements to be met before a person is admitted to practise. There are different 
schemes in place to monitor compliance with their professional duties on an ongoing basis: 
scrutiny by law societies and professional conduct boards. as well CL'd�s of professional 
ethics and legal practitioners' legislation. 

� Rc:port of the: Joint Committee on Parliamc:nt;uy Privikgc:. March l 999, parlgraphs l l u-11 :!. 
1 Sc:c: Gre1111 �· Dmms (1976) 135 CLR 6H, B,1kt!r v Camphc.'ll (1983) 153 CLR 52, C.1ims, 8.C .. Australian 
Civil Pri1c,'d!lrt'. 3 c:d., 1992. pp. 334-335 and �h:Ni..:01, S .. law o(Pri\·ilt!gt!, I 9•l2. p. 44. 

7 

60 



In '>hort. while certain communications between legal adviser and client attract the protection 
of kgal professional privilege. the kgal adviser's professional relationship with clients is 
subject to formal restrictions and obligations. 

Some legislative guidance on the bounds of legal professional privilege may be found in the 
Evidence Act 1995 (Cth). which applies to proceedings in a federal court or an ACT court. In 
general tenns. section I 18 of that Act provides that evidence is not to be adduced it: on 
objection by a client, the court finds that adducing it would result in disclosure of a 
confidential communication between the client and a lawyer, for the dominant purpose of the 
lawyer providing legal advice to the client. I also note that the Evidence Act recognises the 
confidentiality of religious confessions, but that claims by media personnel that they should 
not have to disclose their sources have not been accepted. 

Protected confidences 

Certain elements of the NSW Evidence Act 1995 may be of interest to Members. Section 
l 26B of that Act allows a court to direct evidence not be adduced if the court finds that 
adducing it would disclose a protected confidence, or contents of a document recording a 
protected confidence. The Court may make such a direction on its own initiative, or on 
application by the protected confider or confidant (whether or not a party). Section 126A 
defines 'protected confidence' as a communication made in confidence to another in the 
course of a relationship in \.Vhich the confida:1t \vas acting in a professional capacity and was 
under an express or implied obligation not to disclose its contents. Before a direction is made 
i: :nust be established that it is likely that harm would or might be .::aused to a protected 
:C'n:1der i �· the c'-·idence is adduced. and the nature and extent of the harm outweighs the 
desirability of tne evidence being given. (A copy ofche provision is attached) 

Guidelines 

:\side from any legislative protection, the Committee may wish to examine ways in which 
uncertainty over the protections which are offered under the law can be avoided. These might 
include. for example, production of guidelines for the handling of compulsory disclosure 
orders. execution of civil and criminal process, and handling of Members' correspondence 
,vith constituents (for example, seeking immediate instructions in respect of confidentiality 
and indicating where the information or complaint is likely to be referred). l am aware that 
following the Committee of Privileges report on the execution of a search warrant on the 
office of a former member for Stirling, draft guidelines were-developed to apply to such 
situations. These guidelines sought to balance the inLerests of the Houses and their Members 
and those involved in the administration of justice, however agreement was not reached on 
the detail. However, I am led to believe that they may be being applied in draft form. A copy 
is attached. 

\Vhat records and correspondence should receive additional protection? 

\\ 'hatever means is chosen to provide any additional protection. I do not think that Members 
woulJ wish ;ill correspondence between their office :ind others to be privileged. :\side from 
the wish to ensure that courts are fully informed, Members are wdl aware of the public 
interest in accountability an<l openness. Members would also be conscious of the perception 
that such wide privilege would have considerable potential to cover up wrongdoing. lt m;iy 
bl! that Members would wish to limit protection to records an<l correspondence that are 
contidenti;il and to statements that are made without malice or improper motive. 
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Om:e the pretcm:d means of protection is dl!cidcd, more detailed examination will be 
nc1.:essary of the circumstances in which documents would be protected, taking into 
consideration such matters as the purpose for which the documents were created ( for 
example, for advice by the Member), and are required (for example civil or criminal process), 
expectations of confidentiality of the author(s), the place where the documents are stored, the 
purpose for which access is sought, as well as broader issues of consent and waiver. 
Some guidance as to the relevance of the nature of documents held by Members is provided 
by the National Archives of Australia (Archives). While the Archives' focus is naturally on 
the provisions of the Archives Act 1983, its distinction between Members' private records and 
Commonwealth records may be of assistance to the Committee in its consideration of the 
kinds of documents to be considered, and' .the protection, if any, to be afforded them. 
Archives advise that records created or received by members in their official capacity are 
prima facie their personal property, rather than Commonwealth records. Private records 
include personal (domestic or family-related), party records, Parliamentary records including 
speeches as a Member, Members' copies of correspondence with Ministers, reference 
material and electorate records, including correspondence with constituents. Commonwealth 
records would include records received and created by Members in an official capacity as an 
appointee to a Commonwealth council or committee. Records received by Members in their 
capacity as a presiding officer or member of a Parliamentary committee may be records of 
the Senate or the House. Another aspect the committee may wish to consider is whether any 
new or special issues arise as a result of the diversity of forms in which records are now 
created and held. 

CONCLUSION 

This reference brings some difficult issues before the committee. As we understand it, the 
present situation is that many of the records held by Members enjoy no special status in terms 
of parliamentary law. That situation is a cause of some dissatisfaction. It is considered that 
the Parliament would have the power to make a law to extend protection to the electorate 
office type of records held by Members. Another alternative would be to have guidelines 
introduced to deal with requests to use such records. 

\\i bether further protection should be extended, and if so what form this extension should 
take. is a matter for judgment. bearing in mind the competing public interest issues involved 
in the matter of communication between Members and their constituents on the one hand and, 
on the other, the important issues involved in the administration of justice. 

I will be happy to provide any additional assistance the committee may require. 

IC H . .\RRIS 
7 June 1999 
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