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Terms of reference

This inquiry and report is conducted under the following powers:
Criminal Code Act 1995
Section 102.1A Reviews by Parliamentary Joint Committee on Intelligence and
Security
Review of listing regulation
(1) If a regulation made after the commencement of this section specifies an
organisation for the purposes of paragraph (b) of the definition of terrorist
organisation in section 102.1, the Parliamentary Joint Committee on
Intelligence and Security may:
(a) review the regulation as soon as possible after the making of the
regulation; and
(b) report the Committee’s comments and recommendations to each
House of the Parliament before the end of the applicable
disallowance period.
And
Re-listing of Palestinian Islamic Jihad (PIJ)
Criminal Code Amendment Regulations 2006 (No 10)
Select Legislative Instrument 2007 No. 265 [FRIL Reference No: F2007L03535]
Re-listing of Lashkar-e-Tayyiba (LeT)
Criminal Code Amendment Regulations 2006 (No. 12)
Select Legislative Instrument 2007 No. 267 [FRIL Reference No: F2007L03536]

vi

Re-listing of Hamas’ Izz al-Din al-Qassam Brigades
Criminal Code Amendment Regulations 2006 (No. 11)
Select Legislative Instrument 2007 No. 266 [FRIL Reference No: F2007L03537]

List of recommendations
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The listings
Recommendation 1
The Committee does not recommend the disallowance of the regulations.

1
Introduction
1.1

This review is conducted under section 102.1A of the Criminal Code
Act 1995 (the Criminal Code). Section 102.1A provides that the
Parliamentary Joint Committee on Intelligence and Security (the
Committee) may review a regulation specifying an organisation as a
terrorist organisation for the purposes of paragraph (b) of the
definition of terrorist organisation in section 102.1 of the Criminal
Code and report the Committee’s comments to each house of the
Parliament before the end of the applicable disallowance period.

1.2

The regulations under review have specified the following
organisations as terrorist organisations for the purposes of section
102.1 of the Criminal Code:


Palestinian Islamic Jihad (PIJ);



Lashkar-e-Tayibba (LeT); and



Hamas’ Izz al-Din al-Qassam Brigades (Hamas Brigades).

1.3

This is a review of the re-listing of these organisations.

1.4

In a letter to the Committee on 31 August 2007, the Attorney-General
advised that he intended to re-list the three organisations prior to the
lapsing of their current listing as provided for in section 102.1(3) of
the Criminal Code. The Attorney-General provided a Statement of
Reasons for each of the three re-listings (Appendix A).

1.5

The regulations were signed by the Governor-General on 6 September
2007. On 10 September 2007, the Attorney-General issued a media
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release announcing the decision to re-list the organisations. The
media release provided open source details on the organisations. This
information is the same as the information provided to the Committee
in the statements of reasons.
1.6

The regulations were tabled in the House of Representatives on 11
September 2007 and in the Senate on 12 September 2007. The
disallowance period of 15 sitting days for the Committee’s review of
the listing began from the date of the first tabling. Therefore, the
Committee is required to report to the Parliament by 12 November
2007.

1.7

At a private meeting on 13 September 2007, the Committee resolved
to review these listings on the papers rather than by way of hearings.
Notice of the review by the Committee was immediately placed on
the Committee’s website.

1.8

The Committee’s practice has been to test the validity of the listing of
a terrorist organisation under the Criminal Code on both the
procedures and the merits. The Government’s procedures in relisting the organisations are examined below. Chapter 2 will consider
the merits of the re-listings.

The Government’s procedures
1.9

In a letter sent to the Committee on 17 September 2007, the AttorneyGeneral’s Department informed the Committee that it had adhered to
the following procedures for the purpose of re-listing the three
organisations:



Separate unclassified Statement of Reasons for the PIJ, LeT and the
Hamas Brigades were prepared by the Australian Security
Intelligence Organisation (ASIO), in consultation with the
Department of Foreign Affairs and Trade, detailing the case for relisting the PIJ, LeT and the Hamas Brigades.



On 20 July 2007 Mr Henry Burmester QC, Chief General Counsel
of the Australian Government Solicitor, provided written
confirmation that the Statement of Reasons prepared by ASIO
with respect to the PIJ and the Hamas Brigades provided an
adequate basis for the Attorney-General to be satisfied on
reasonable grounds that the PIJ and the Hamas Brigades met the
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requirements under subsection 102.1(2) for the re-listing by
regulations as terrorist organisations under the Criminal Code.



On 17 August 2007 Mr Henry Burmester QC, Chief General
Counsel of the Australian Government Solicitor provided written
confirmation that the Statement of Reasons prepared by ASIO
with respect to LeT provided an adequate basis for the AttorneyGeneral to be satisfied on reasonable grounds that LeT met the
requirements under subsection 102.1(2) for the re-listing by
regulations of LeT as a terrorist organisation under the Criminal
Code.



The Director-General of Security, Mr Paul O’Sullivan wrote to the
Attorney-General on 9 August 2007 outlining the background,
training activities, terrorist activities, leadership and membership
of the PIJ and the Hamas Brigades and attached Statement of
Reasons in respect of each of the organisations.



The Director-General of Security, Mr Paul O’Sullivan wrote to the
Attorney-General on 27 August 2007 outlining the background,
training activities, terrorist activities, leadership and membership
of LeT and attached Statement of Reasons in respect of the
organisation.



A submission was provided to the Attorney-General on 29 August
2007 attaching:



copies of the Statement of Reasons prepared by ASIO for the
PIJ, LeT and the Hamas Brigades;



advice from the Chief General Counsel in relation to the PIJ,
LeT and the Hamas Brigades; and



regulations and Federal Executive Council documentation for
the re-listing of the PIJ, LeT and the Hamas Brigades.



Having considered the information provided in the submission,
the Attorney-General signed separate statements confirming that
he is satisfied on reasonable grounds that the PIJ, LeT and the
Hamas Brigades are directly or indirectly engaged in preparing,
planning, assisting in or fostering the doing of a terrorist act,
whether or not the act has occurred or will occur.



The Attorney-General also signed regulations with respect to the
PIJ, LeT and the Hamas Brigades and approved associated Federal
Executive Council documentation including Explanatory
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Memoranda, an Executive Council Minute and Explanatory
Statements.



On 31 August 2007 the Attorney-General wrote to the Prime
Minister advising of the Attorney-General’s intention to re-list the
PIJ, LeT and the Hamas Brigades as terrorist organisations under
the Criminal Code.



On 31 August 2007 the Attorney-General wrote to the Leader of
the Opposition advising of the proposed listing of the PIJ, LeT and
the Hamas Brigades as terrorist organisations under the Criminal
Code. The Leader of the Opposition was offered a briefing in
relation to the re-listing of the organisations. At the time of
writing to the Committee, the Leader of the Opposition had not
arranged for a briefing from the Attorney-General.



On 31 August 2007 the Attorney-General wrote to the Premiers
and Chief Ministers of the States and Territories advising them of
the decision to re-list the PIJ, LeT and the Hamas Brigades as
terrorist organisations under the Criminal Code. A copy of the
Statement of Reasons with respect to each organisation was
attached to the letters.
On 7 September 2007 the Chief Minister of the Northern Territory
wrote to the Attorney-General advising that the Northern
Territory Government supported the proposed re-listing of the PIJ,
LeT and the Hamas Brigades as terrorist organisations under the
Criminal Code.
On 6 September 2007 the NSW Premier’s office advised by
telephone that the NSW Premier had no objection to the relistings, and that a confirmatory letter would be sent to this effect.



The Attorney-General wrote to the Chairman of the Parliamentary
Joint Committee on Intelligence and Security on 31 August 2007
advising of his decision to re-list the PIJ, LeT and the Hamas
Brigades as terrorist organisations under the Criminal Code.



The Attorney-General wrote to the Chairman of the Senate
Standing Committee on Regulations and Ordinances on 31 August
2007 advising of his decision to re-list the PIJ, LeT and the Hamas
Brigades as terrorist organisations under the Criminal Code.



The Governor-General made the Criminal Code Amendment
Regulations 2007 (No.10) listing the PIJ as a terrorist organisation
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under the Criminal Code on 6 September 2007.
The regulations were registered with the Federal Register of
Legislative Instruments (FRLI) on 7 September 2007 (FRLI
Reference Number: F2007L03535).
The regulations came into effect on 8 September 2007.



The Governor-General made the Criminal Code Amendment
Regulations 2007 (No.11) listing the Hamas Brigades as a terrorist
organisation under the Criminal Code on 6 September 2007.
The regulations were registered with the Federal Register of
Legislative Instruments (FRLI) on 7 September 2007 (FRLI
Reference Number: F2007L03537).
The regulations came into effect on 8 September 2007.



The Governor-General made the Criminal Code Amendment
Regulations 2007 (No.12) listing the LeT as a terrorist organisation
under the Criminal Code on 6 September 2007.
The regulations were registered with the Federal Register of
Legislative Instruments (FRLI) on 7 September 2007 (FRLI
Reference Number: F2007L03536).
The regulations came into effect on 8 September 2007.



A press release was issued on 10 September 2007 and the
Attorney-General’s Department’s National Security web site has
been updated.

Re-listings and the Statement of Reasons
1.10

1

For the purpose of each re-listing the Attorney-General must be
satisfied on the same grounds as for the original listing, that is ‘on
reasonable grounds that the organisation is directly or indirectly
engaged in, preparing, planning, assisting in or fostering the doing of a
terrorist act (whether or not the terrorist act has occurred or will
occur)’. 1

Criminal Code Act 1995, section 102.1(2)
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1.11

The Attorney-General explains, using open source material, his reasons
for making the regulation in the Statement of Reasons. To comply with
the Act, the Statement of Reasons covers the terrorist activity of the
organisation which is the subject of the regulation.

1.12

In the initial consideration of the listing of organisations the Statement
of Reasons canvassed activity over a period of many years, however,
the Committee believes that the arguments for a re-listing should
concentrate on recent activities and information about what has
changed since the last review, whether that be an increase or a decrease
in terrorist activity. The re-listing of an organisation is a fresh exercise
of executive discretion and there must, therefore, be a sufficient degree
of currency in the evidence to warrant the use of the power.

1.13

Chapter 2 will examine the Attorney-General’s statements of reasons to
consider the merits of the listings.

2
The listings

2.1

To be specified as a terrorist organisation for the purposes of
paragraph (b) of the definition of terrorist organisation in section
102.1 of the Criminal Code, the Minister:
must be satisfied on reasonable grounds that the organisation
is directly or indirectly engaged in, preparing, planning,
assisting in or fostering the doing of a terrorist act (whether or
not the terrorist act has occurred or will occur). 1

2.2

This chapter will examine the current nature and reach of the three
organisations, with particular emphasis on what might have changed
since the Committee last reviewed the listing of these organisations.
The Committee believes the evidence in support of a re-listing should
reflect the most current information available about the organisations
under review.

Palestinian Islamic Jihad
2.3

1

The Palestinian Islamic Jihad (PIJ) was initially listed as a terrorist
organisation under the Criminal Code on 3 May 2004 and it was relisted as a terrorist organisation under the Criminal Code with effect
from 7 October 2005. A subsequent regulation was made re-listing
Subsection 102.1(2) of Division 102, Subdivision A of the Criminal Code.
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the organisation as a terrorist organisation for the purposes of section
102.1 of the Criminal Code on 6 September 2007. The regulation
commenced on 8 September 2007.
2.4

ASIO’s Statement of Reasons advises that the PIJ’s stated objective is
the establishment of an Islamic Palestinian state and the destruction of
the state of Israel. Funding for the PIJ is primarily from Iran and
Syria. PIJ headquarters is located in Damascus. The PIJ has a small
membership of approximately 50-200.

2.5

In considering the evidence given in ASIO’s Statement of Reasons in
support of the re-listing of the PIJ, the Committee notes the following:

2.6



Despite Israeli military action against the PIJ over the past six to
seven years, the PIJ ‘remains active and has claimed responsibility
for suicide bombings and rocket attacks in 2006 and 2007’ 2 .



A member of the PIJ leadership stated in April 2007 that the group
continuously makes plans to carry out ‘martyrdom operations’.



ASIO lists fifteen terrorist attacks for which responsibility has been
claimed by or reliably attributed to the PIJ since it was previously
re-listed, including four suicide bombings killing at least 20 people
and injuring many others.



The PIJ has confined its activities to the Middle East and has not
deliberately targeted Western interests, although it has previously
threatened to target the US Embassy and its personnel if it moves
from Tel Aviv to Jerusalem.

The Committee is satisfied that the Attorney-General has provided
evidence demonstrating that the PIJ is directly or indirectly engaged
in preparing, planning, assisting in or fostering the doing of terrorist
acts (whether or not a terrorist act has occurred or will occur). The
Committee notes that ASIO’s assessment of the PIJ is corroborated by
information provided by reliable and credible intelligence sources.

Lashkar-e-Tayibba
2.7

2

Lashkar-e-Tayibba (LeT) was initially listed as a terrorist organisation
under the Criminal Code by way of special legislation on 9 November
2003 and it was re-listed as a terrorist organisation under the Criminal
ASIO Statement of Reasons.
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Code with effect from 7 October 2005. A subsequent regulation was
made re-listing the organisation as a terrorist organisation for the
purposes of section 102.1 of the Criminal Code on 6 September 2007.
The regulation commenced on 8 September 2007.
2.8

ASIO’s Statement of Reasons advises that ‘LeT is one of the largest
and most brutal of the Pakistan-based militant groups active in
Kashmir’ 3 . Its stated objective is to unite Indian administered
Kashmir with Pakistan under a radical interpretation of Islamic law.

2.9

In considering the evidence given in ASIO’s Statement of Reasons in
support of the re-listing of the LeT, the Committee notes the
following:

2.10



The group is credited with introducing the use of suicide squads
to the conflict in Indian administered Kashmir.



LeT has conducted numerous attacks, including bombings,
assassinations and kidnappings against Indian security forces
(Military and police), government, transport and civilians in
Indian administered Kashmir.



Reporting indicates LeT may be helping to facilitate training of
foreigners who are possibly intending to conduct terrorism related
activities in their countries of origin.



ASIO lists seven terrorist attacks killing over 300 people for which
responsibility has been claimed by or reliably attributed to LeT
since it was previously re-listed.

The Committee is satisfied that the Attorney-General has provided
evidence demonstrating that LeT is directly or indirectly engaged in
preparing, planning, assisting in or fostering the doing of terrorist acts
(whether or not a terrorist act has occurred or will occur). The
Committee notes that ASIO’s assessment of LeT is corroborated by
information provided by reliable and credible intelligence sources.

Hamas’ Izz al-Din al-Qassam Brigades
2.11

3

Hamas’ Izz al-Din al-Qassam Brigades (Hamas Brigades) was initially
listed as a terrorist organisation under the Criminal Code by way of
special legislation on 9 November 2003 and it was re-listed as a

ASIO Statement of Reasons.
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terrorist organisation under the Criminal Code with effect from 7
October 2005. A subsequent regulation was made re-listing the
organisation as a terrorist organisation for the purposes of section
102.1 of the Criminal Code on 6 September 2007. The regulation
commenced on 8 September 2007.
2.12

ASIO’s Statement of Reasons states that ‘Hamas aims to establish an
Islamic Palestinian state which would include the territory of the
current state of Israel. The Brigades engages in terrorist acts in
support of Hamas’ political objectives’ 4 .

2.13

Hamas Brigades constitutes a ‘wing’ of Hamas but operates
independently and against the publicly stated aims of Hamas. ASIO
notes that ‘continued attacks by the Brigades during ceasefire periods
in 2005 and 2006 indicate that peace initiatives announced by its
parent organisation, Hamas, are not observed or binding on the
Brigades’ 5 . ASIO notes two examples where Hamas Brigades claimed
credit for two separate rocket attacks during a ceasefire period.

2.14

In considering the evidence given in ASIO’s Statement of Reasons in
support of the re-listing of Hamas Brigades, the Committee notes the
following:

2.15

4
5
6



ASIO lists six terrorist attacks for which responsibility has been
claimed by or reliably attributed to Hamas Brigades since it was
previously re-listed, although the Statement of Reasons attributes
no deaths to these attacks.



ASIO notes there was a decline in attacks attributed to Hamas
Brigades from late 2005 to mid-2006, although the Brigades
‘claimed the launch of hundreds of rockets, missiles and mortar
shells in 2006’ 6 .



In April this year a spokesman for Hamas Brigades warned that
the group remains ‘fully prepared’ for action.

The Committee is satisfied that the Attorney-General has provided
evidence demonstrating that Hamas Brigades is directly or indirectly
engaged in preparing, planning, assisting in or fostering the doing of
terrorist acts (whether or not a terrorist act has occurred or will
occur). The Committee notes that ASIO’s assessment of the Hamas

ASIO Statement of Reasons.
ASIO Statement of Reasons.
ASIO Statement of Reasons.
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Brigades is corroborated by information provided by reliable and
credible intelligence sources.

Conclusion
2.16

The Committee’s view is that the three organisations under review:
Palestinian Islamic Jihad, Lashkar-e-Tayibba and the Hamas’ Izz alDin al-Qassam Brigades, fit the definition of terrorist organisations
under the Act and for the purposes of the proscription power. The
Committee will not recommend disallowance.

Recommendation 1
The Committee does not recommend the disallowance of the
regulations.

Hon David Jull, MP
Chairman
20 September 2007

11

REVIEW OF THE RE-LISTING OF THREE TERRORIST ORGANISATIONS

12

A
Appendix A - Reference from the
Attorney-General and Statements of
Reasons

14

APPENDIX A - REFERENCE FROM THE ATTORNEY-GENERAL AND STATEMENTS OF REASONS

15

16

APPENDIX A - REFERENCE FROM THE ATTORNEY-GENERAL AND STATEMENTS OF REASONS

17

18

APPENDIX A - REFERENCE FROM THE ATTORNEY-GENERAL AND STATEMENTS OF REASONS

19

20

APPENDIX A - REFERENCE FROM THE ATTORNEY-GENERAL AND STATEMENTS OF REASONS

21

22

APPENDIX A - REFERENCE FROM THE ATTORNEY-GENERAL AND STATEMENTS OF REASONS

23

24

APPENDIX A - REFERENCE FROM THE ATTORNEY-GENERAL AND STATEMENTS OF REASONS

25

26

B
Appendix B – List of Submissions
1.

The Hon Philip Ruddock MP, Attorney-General – Statement of Reasons

2.

The Hon Philip Ruddock MP, Attorney-General - Processes

28

