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It has long been considered important for Australia and for the continuation of its many successful
visa programs that public health risks and health costs are not unduly increased by visa holders,
whether temporary or permanent. Consequently, almost all visa applicants are required to meet
Australia's health requirement in order to be granted a visa.
To deliver a successful immigration program, a balance must be achieved between the need to
manage potential threats to public health and protect Australia's health care system and the
legitimate expectations of migrants - including their desire for family members to accompany them
and remain permanently in Australia.
The Australian immigration health requirement is not about prohibiting people with a disease or
condition from coming to Australia; people with health conditions can and do migrate to Australia
and Australia benefits from their valuable contribution. Where a health condition gives rise to
substantial costs that will potentially be borne by the Australian community these costs must, as
required by legislation, be considered in assessing a visa application.
Disability for the purposes of the health requirement is not defined in the Migration Act, Migration
Regulations or the Procedure Advice Manual. Rather, the health requirement relates to health and
community costs or prejudice to access to services that may arise from a particular disease or
condition. This could include people with cancer, an acquired brain injury, HIV, intellectual
impairment or many other conditions.
What the health requirement has delivered is:
• A stable and low Tuberculosis incidence rate over the past 30 years.
® Reduced costs to health budgets and preserved access to those health services which are in
short supply. For example, it is estimated that in 2008-2009 alone at least $70 million in health
care and community costs were avoided.
There has been some public criticism of Australian Governments and the Department of
Immigration and Citizenship (DIAC) following the refusal on health grounds of visa applications.
These applications were refused because the visa applicant, or a dependent visa applicant, had a
disease or condition that was assessed by a Medical Officer of the Commonwealth (MOC) as
likely to result in significant costs. The Minister has intervened in some of these cases to achieve a
positive outcome for the affected families in light of the compelling circumstances involved.
Conversely there has been criticism at times that DIAC is too lenient in applying the health
requirement.
DIAC has recently worked with State and Territory governments to implement health waiver
provisions for certain permanent onshore skilled visa subclasses. These provisions allow DIAC to
consider exercising a waiver of the need to meet the health requirement, where it may be in the
best interests of the Australian community to do so (after seeking the views of the relevant State or
Territory governments).
DIAC is also currently reviewing the significant cost threshold with a view to updating the threshold
and ensuring that its methodology is fair, accurate and based on up to date information.
DIAC administers, and is the public face of the health requirement. As primarily an immigration
department, DIAC takes advice from health and community service agencies in determining the
composition of the health requirement. Similarly, while the health requirement is founded on
Commonwealth legislation, States and Territories share the impact of decisions to issue, or not
issue, visas to applicants with disease or other health conditions.

One of the widely shared concerns in relation to the Moeller case, which lead to this inquiry, was
the lack of flexibility for mitigating factors to be considered in the initial decision to refuse the visa
on health grounds, a factor that has since been addressed. Section 3 of this submission discusses
how additional flexibility to consider non-health related economic and social factors might be
introduced.
Another often-raised concern is the failure to have regard to the capacity of the applicant to defray
their potential impost on health budgets and services through self-funding or self-insuring.
Governments have chosen not to pursue this path because of the difficulty of making such
assurances binding and enforceable.
In considering changes discussed in this submission and raised in other submissions to the
Committee, it may be useful to reflect on the fact that the current arrangements have, prima facie,
been effective, and with the exception of recent issues raised in relation to people with a disability,
been largely non-controversial for at least the past 20 years.
Structure of the submission
•

Part One provides an overview of the current legislative and health policy frameworks, their
history and the reasoning behind them. It also explains the role of DIAC and other agencies in
implementing the health requirement.

•

Part Two contains information regarding the current arrangements - first from a domestic and
then from an international perspective. It includes a preliminary analysis of the economic
impact on migrants from a health perspective. It also examines previous recommendations for
review of the health requirement and provides an analysis of the approach by like-minded
countries to the migration-health nexus.

•

Part Three explores an option for improving the current arrangements that would allow a more
flexible approach towards immigration health policy.

•

Part Four contains concluding comments.

lidlfeiiUli
This first part of the submission provides an overview of current and previous health screening
arrangements for visitors and migrants to Australia.
It also explains the legislative and policy frameworks within which Departmental decision-makers
must currently operate when assessing an applicant against Australia's health requirement, as
well as the role of other Government agencies in the immigration health process.

1

) WHAT IS. THE HEALTH REQUIREMENT?

Almost all applicants for visas to visit, or migrate to, Australia are required to meet "the health
requirement" outlined in Australian migration law in order to be granted a visa. That is, they must
undergo health assessments where requested and be assessed as having a standard of health
appropriate given their proposed length of stay and activities in Australia.
This requirement aims to:
•

protect the Australian community from public health and safety risks;

® contain public expenditure on health care and community services; and
•

safeguard the access of Australian citizens to health care and community services that are in
short supply.

A visa applicant will be found not to meet the health requirement if they are:
•

considered to be a threat to public health (e.g. if they have active TB) or a danger to the
community, or

•

are assessed as having a disease or condition that would be likely to :
o

result in significant costs to the Australian community; or

o

prejudice the access of Australian citizens or permanent residents to health care and
community services.

Where this occurs a visa cannot be granted unless a "health waiver" is available. Currently, such
waivers are only available for certain visa subclasses (mainly in the family and humanitarian visa
streams) 1 . Waivers are only exercised in limited circumstances (e.g. where the decision-maker
believes that there are significant compelling and compassionate reasons to do so).
The legislative framework within which such decisions are made is discussed below at Section 5
The legislative framework. Further information about health waivers is also available below at
Section 8 Health waivers.
2) WHY DO WE NEED A HEALTH REQUIREMENT?
Many countries had health and medical requirements in place at their borders long before specific
immigration regulations were introduced2.
Traditionally, such "regulations" were introduced on the grounds that Governments needed to
protect their communities against threats to public health - that is, to prevent the spread of
' It should be noted that special health requirements are also in place for certain cohort of clients such as individuals who lodge
Protection visa applications in Australia. These applicants are not required to meet the "health requirement". They must still,
however, undertake the same health examinations as other permanent visa applicants, and a visa cannot be granted until the results
of these assessments are finalised. This is because Australia owes protection obligations to people assessed as refugees, regardless
of whether they would normally meet the health requirement.
2
See discussion by P. van Krieken "Health and Migration: the Human Rights and Legal Context", in T. Aleinkoff and V. Chetail,
Migration and International Legal Norms, 2003, Cambridge.
5

communicable diseases across their own borders. Many traditional immigration countries
(e.g. Australia, Canada and the USA) have pre-departure health screening processes in place for
visitors and migrants based on a risk management framework3. Other countries, such as member
states of the European Union, have post-arrival screening processes in place for similar reasons4.
Such screening processes are consistent with the World Health Organisation's (WHO) Global Plan
to Stop TB, 2006-20155. With 9 million new TB cases each year and nearly 2 million TB deaths,
the plan's goal is to eliminate TB as a public health problem and ultimately to secure a world free
from TB.
There are other reasons why countries impose health requirements on visitors and migrants.
These generally relate to issues of cost and protection of their health care systems. As Peter van
Krieken reports:
"The intent of regulations in this area is to reduce the costs or demands for health care or
social services that migrants may require after their arrival. Attention is therefore focused on
chronic, high treatment cost diseases and is most often observed in nations that have
state-supported national insurance health plans. These practices are applied to immigrants
but often waived for refugees"6.
Successive Australian Governments have deemed it appropriate to set health requirements to
meet both the objectives addressed above - i.e. both potential public health threats, and potential
costs or demands on health care or social services which arise from the entry of non-citizens.
DIAC (in conjunction with the Department of Health, Housing and Community Services until the
mid 1990s) has traditionally been seen as responsible for both:
•

managing the risks to public health that would arise from the entry of people to Australia
carrying serious diseases such as active TB; and

«

preventing the entry of non-citizens who, due to a disease or condition, are likely to become a
impost on the Australian taxpayer, or on Australian health care facilities and institutions.

3) A HISTORY QF THE HEALTH REQUIREMENT
Applicants for temporary and permanent visas to Australia have been subject to an immigration
"health requirement" in one form or another since 1901. A detailed history of Australia's health
requirement and how it has changed over time is provided at Attachment A.

3

In most cases, these frameworks are based on tuberculosis prevalence rates (TBIR) for different countries. See Form 1163i
Health requirement for temporary entry to Australia (http://www. immi.gov. au/allforms/pdf/1163i.pdf) which includes a "risk
matrix" that assesses which medicals temporary applicants are required to undertake depending on their country of origin and
other factors. Countries are assigned "risk levels" according to their TBPR..
4
See further discussion of health screening arrangements in other like minded countries below at Section 14 Australia's health
requirement: an international comparison.
5
See WHO The Global Plan to Stop TB 2006-2015 (http://www.stoptb.org/globalplan/plan.jiain.asp)
6
See van Krieken, op. cit., p. 296.

The following section of the submission outlines the current legal and policy arrangements that are
in place.
4} AGENCY ROLES

DIAC's role
DIAC advises Government on and administers Australia's health requirement for migrants and
visitors to Australia, including assessing the health of visa applicants in accordance with the
current legislative requirements set out in the Migration Act 1958 and the Migration Regulations
1994.
DIAC's health assessment processes and the current policy settings which determine what health
assessments visa applicants must undergo to meet these requirements are also discussed below
at Section 6 The policy framework.

The role of the other Government agencies
In determining the health requirement, DIAC takes advice from the Department of Health and
Ageing (DoHA). In addition, DoHA:
•

provides advice on the cost and availability of healthcare, which assists DIAC to formulate and
update the list of health and community services in limited supply;

•

for programs funded by DoHA, informs DIAC of any specific issues that have major
implications for the administration of the health requirement. This particularly includes any
medical treatments or health conditions that are likely to result in significant cost to the
Australian health care system; and

•

provides DIAC with public health advice and broader health policy advice.

Other Government agencies have input into the current arrangements. For example, the threshold
at which visa applicants are assessed as having a disease or condition likely to result in
"significant costs" was determined by an interdepartmental committee comprising DIAC, DoHA
and the then Department of Family and Community Services.
Until the mid 1990s the then Department of Health, Housing and Community Services (DHHCS)
played a more active role in terms of immigration assessments, as well as providing advice in
terms of the health requirement. For example," designated examiners", the predecessors to panel
doctors, were selected with the help of a Regional Medical Director (RMD) from DHHCS or upon
the advice of the National Office of DHHCS. In 1992, there were, for example, two RMDs (one in
Paris and one in Bangkok) who provided advice to DHHSC and the Department of Immigration,
Local Government and Ethnic Affairs (DILGEA) on policy and procedural issues. The main focus
of RMDs was the selection and supervision of "designated examiners".
DIAC is not a health or community services agency, and relies heavily on other relevant agencies
for advice on the formulation of legislation and policy that adequately reflects Government and
community expectations and current trends in health and community services.

5) T.HE_LEGISLATjyE FRAMEWORK

The Migration Act 1958 (the Act)

The Act:
•

provides that if a visa decision-maker is satisfied that the applicant has met the "health criteria"
and the other criteria prescribed by the Act or Regulations for that visa, he or she is to grant the
visa. If not satisfied, they are to refuse to grant the visa (see Section 65 of the Act);

•

defines "Health criterion" (see sub-section 5(1)) as a prescribed criterion for the visa that:
(a) relates to the applicant for the visa, or the members of the family unit of that applicant (within the
meaning of the regulations); and
(b) deals with:
(i) a prescribed disease; or
00 a prescribed kind of disease; or
(Hi) a prescribed physical or mental condition; or
(iv) a prescribed kind ofphysical or mental condition; or
(v) a prescribed hind of examination; or
(vi) a prescribed hind of treatment;

•

•

enables the Minister to delegate the power to consider and decide whether an applicant meets
the health criterion - and to delegate to another person the power to consider and decide all
other aspects of the application (see Section 496 of the Act); and
o

In practice, this section (together with Regulation 2.25A) allows for most decisions
regarding whether someone meets the health requirement to be made by a Section 65
delegate (i.e. by a visa decision-maker without input from a medical officer).

o

Where a significant medical condition is identified or the applicant has undertaken their
medical examinations in a specified country7, the results of their examinations must be
referred to a Medical Officer of the Commonwealth (MOC) for an opinion as to whether
or not they meet the health requirement. Consequently, a finding that the applicant
meets or does not meet the health requirement (as long as they have completed the
required examinations) will always be made by a MOC.

o

These regulatory requirements are discussed further below.

provides DIAC with the power to require an applicant to undergo medical examinations to
determine whether or not they meet the health requirement (see Section 60 of the Act).
o

Which medical examinations visa applicants will be requested to undertake is
determined on a risk management basis and outlined in policy (see Section 6 The policy
framework below).

The Migration Regulations 1994 (the Regulations)
The "health requirement" itself is provided for as part of the Public Interest Criteria ( ) prescribed in
Schedule 4 to the Regulations.
«

The "standard" health requirement is provided for at PIC 4005. This applies to most temporary
and some permanent visa subclasses.

e

PIC 4006A and PIC 4007 contain similar provisions yet also provide for a waiver of the need to
meet the health requirement. PIC4006A only applies to Business (Long Stay) visas (Subclass
457). PIC 4007 applies to a limited range of visas mainly in the humanitarian and family visa
streams.

The text of the three "PICs" (i.e. PIC 4005-4007) is provided at Attachment B.
Attachment C outlines which PIC applies to each visa subclass. All applicants for a visa to which
these Schedule 4 health related criteria apply must satisfy a Section 65 delegate (or a MOC where
appropriate) that they meet the health requirement in order to be granted a visa. Otherwise, the
7

A gazette notice lists countries where a permanent visa applicant can undertake medicals that will be able to be cleared by a
Section 65 delegate rather than a MOC. Countries that are eligible for "local clearance" in relation to temporary visas is decided
under policy and outlined in the Health PAM (PAM3: Sch4/4005-4007: The health requirement)

visa will be refused unless a health waiver is available. A waiver is available where PIC 4006A or
PIC 4007 applies (see also Section 8) Health waivers below for more information).
The Regulations also enable the Minister to appoint a MOC (Regulation 1.16AA)and outline
situations in which a MOC opinion must be sought in deciding whether an applicant meets the
health requirement for grant of a visa (Regulation 2.25A).
As noted above, in many cases, a decision is able to be made by a s65 delegate as to whether an
applicant meets the health requirement ("local clearance") based on an assessment by a panel
doctor overseas or a doctor at Health Services Australia (HSA) if applying onshore in Australia.
But where local clearance is unavailable (e.g. because a significant medical condition has been
identified, or the country in which the applicant undertook their medicals is not eligible for local
clearance), cases must be referred to a MOC for an opinion as to whether the applicant meets the
health requirement.
In such cases, visa decision-makers are required to take the opinion of the MOC as correct and
cannot dispute their findings. See the relevant extract of the Regulations at Attachment D.

Assessing applicants against the health requirement
Applicants will be found not to meet the health requirement if they are assessed by a MOC as:
•

having active TB;

•

being a threat to public health;

•

being a danger to the community; or

•

having a disease or condition that would be likely to:
o

result in significant costs to the Australian community; or

o

prejudice the access of Australian citizens or permanent residents to health care and / or
community services.

Active TB is the only condition that in itself will prevent the grant of a visa to Australia as it is
specifically mentioned in the regulations and is also considered to be a "threat to public health".
More recently, following advice from DoHA, the threat to public health has also been expanded to
include health care workers with blood borne viruses who intend to engage in exposure prone
procedures (EPPs).
All other conditions and diseases are assessed on the basis of potential costs to the Australian
community and prejudice to access that are likely to result if the applicant with that condition were
to be granted a visa. In making such an assessment:
•

"disease or condition" is intentionally defined broadly and is interpreted to cover mental illness,
physical and intellectual disabilities , infectious diseases such as Human Immunodeficiency
Virus (HIV) infection/hepatitis and other conditions such as obesity and heart ailments;

•

costs are considered to be significant where a MOC assesses that the potential costs of the
applicant's disease or condition to the Australian community in terms of health care and
community services are likely to be more than $21000 9 ;
o

8

this threshold has been calculated on the average per capita health care and community
service costs for Australians over a minimum period of 5 years, plus a loading of 20% to
take into account rapid increases in average expenditure on health and community
services.

The Disability Discrimination Act 1992 defines "disability", in relation to a person as: total or partial loss of the person's bodily
or mental functions; total or partial loss of a part of the body; the presence in the body of organisms causing disease or illness; the
presence in the body of organisms capable of causing disease or illness; the malfunction, malformation or disfigurement of a part
of the person's body; a disorder or malfunction that results in the person learning differently from a person without the disorder or
malfunction; or a disorder, illness or disease that affects a person's thought processes, perception of reality, emotions or judgment
or that results in disturbed behaviour.
9
DIAC is currently reviewing the significant cost threshold and it is expected to be raised using the current methodology.
9

o

the methodology was initially approved by an interdepartmental committee comprising of
representatives from DIAC, DoHA and Family and Community Services in 1995.

The periods of costing that MOCs assess applicants against the health requirement are
outlined below:
-

permanent visa applicants under age 75 - a 5 year period

-

permanent visa applicants aged 75 or older - a 3 year period is utilised, because
such elderly applicants have less predictability about outcomes and prognosis over
the longer term.
•

-

For permanent visa applicants, the estimated costs of health and community
services over the remaining life-expectancy or to age 65 (whichever is the
lower) are also included if reasonably predictable or inevitable.

temporary visa applicants - the cost assessment process is adjusted to take into
account the applicant's period of stay.

under policy "health care and community services" are taken to include:
o

hospital services (i.e. both inpatient and outpatient care);

o

residential, nursing home and palliative care;

o

community health care and consultations (e.g. general practitioners, specialists, allied
health and other health-care providers, if subject to a public subsidy);

o

rehabilitation services;

o

disability services;

o

supported education and accommodation;

o

home and community care;

o

special education; and

o

social security benefits (e.g. disability income support, employment assistance).
Note: "Health care" is not defined by the Regulations, but the Regulations do specify that
"community services" includes "the provision of an Australian social security benefit,
allowance or pension (see Regulation 1.03). The definition of "community services" is, thus,
expansive. DIAC has interpreted it to include other community services that could
potentially have a costs/prejudice to access impact on the Australian community.

a MOC must assess whether the applicant would meet any statutory or regulatory test imposed
by Australian law that determines whether the applicant would have access to any such
community services (e.g. whether the applicant's condition and/or immigration status would
entitle them to a Government funded pension or allowance); and
conditions or diseases likely to "prejudice the access" of Australian citizens or permanent
residents to health care and community services are interpreted as those diseases or
conditions which DoHA has advised are in short supply:
o

the current list, last updated in December 2008, includes services that are required by
people who need:
-

dialysis;

-

organ transplants;

-

blood/plasma products, including coagulation factors and immunoglobulin;

-

fresh blood, or blood components, for people with rare blood groups; or

-

knee and hip joint replacements.
10

6) THE POLICY FRAMEWORK
Under current health policy arrangements, how an applicant demonstrates that they meet the
health requirement varies depending on the applicant's individual circumstances, what visa they
are applying for, how long they intend to stay in Australia and what they intend to do while they are
here:
•

Some applicants are only required to make a health declaration on their visa application or
declare their TB status on their incoming passenger card. Others, such as permanent visa
applicants, must complete a full medical examination, a chest x-ray (if aged 11 years or over)
and an HIV test (if aged 15 years or over)10.

•

Any non-migrating dependants of permanent visa applicants must also complete full medicals
and meet the health requirement in order for any of the permanent visa applicants to be
granted a visa.

PAM3:Sch4/4005-4007 The Health Requirement (the Health PAM), provides advice and guidance
to visa decision-makers about:
•

which health assessments are required for particular applicants;

•

how they should be undertaken; and

•

the process for making a decision as to whether the applicant meets the health requirement.

Where health examinations are required, they must be conducted by Health Services Australia
(HSA), the Department's contracted medical service provider, if the applicant is in Australia, or in
most cases, by an approved "panel doctor" or "panel radiologist" outside Australia.
Other relevant policy documents include:
•

the panel doctor instructions which set out procedural standards that panel doctors are
expected to abide by; and

•

the Notes for Guidance papers developed for MOCs which include,
o

o

a general "Principles Paper" which is currently being updated to:
-

outline the legislative and policy framework within which MOCs must operate;

-

provide MOCs with broad guidance when assessing visa applicants within this
framework;

-

provide guidance regarding what constitutes a lawful MOC opinion;

-

explain DIAC's approach in determining what constitutes a "significant cost"; and

-

explain in brief the approach to unit costings adopted in the Notes for Guidance
papers.

18 separate papers which provide disease/condition specific costing information to help
ensure the consistency of MOC opinions and costings are due to be completed by mid
2010. The HIV paper has already been completed, together with the ophthalmology and
hepatitis papers.

7) HEALTH UNDERTAKINGS
A MOC may request a "health undertaking" (form 815) as a prerequisite for an applicant being
considered to have met the health requirement (see PIC 4005(d), PIC 4006(1 )(d) and PIC
4007(1 Xd) at Attachment B).

10
Form 1163i Health requirement for temporary entry to Australia (Ijifj2i/Zwwwi,m^
above outlines which health assessments temporary visa applicants are required to undertake
11
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